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[IN  THE  COURT  OP  APPEAL.] 
1883.       1     THE  QUEBK  V.  THE  KECOBDER 
Nov.  3,  5.  J  OP   SHEFFIELD.* 

Public  Health  Act,  1875  (38  (fe  39  Vict. 
c.  55),  S8.  150  and  268 — Apportionment  of 
Expenses  of  Work  in  Street — Summary 
Proceedings — Jurisdiction  of  Justices  of 
Peace — Appeal  to  Local  Government  Board. 

In  a  proceeding  by  an  urban  sanitary 
authority f  under  section  150  of  the  Public 
Health  Act,  1875,  to  recover  in  a  summa/ry 
ma/aner  from  a  fronttxger  in  defcnUt  the 
expenses  incurred  in  executing  works  in  a 
street,  the  Justices  are  bound  to  make  an 
order  for  payment  even  though  the  works 
were  done  cmd  the  apportionment  made  on 
a  notice  to  the  owner  to  pave,  dhc,  as  part 
of  a  street,  kmd  which  at  the  time  of  such 
notice  was  enclosed  private  land. 

Where  the  whole  expenses  have  been  ap- 
portioned on  such  a  notice,  the  only  remedy 
of  the  person  aggrieved  is  to  appeal  to  the 
Local  GovemTnent  Board  under  section 
268, /or  the  grievance  is  a  wrong  order 
made  by  the  urban  sanitary  authority,  and 
the  Justices  have  no  jurisdiction  to  enquire 
whether  that  order  be  right  or  not. 

Judgment  of  the  Queen's  Bench  Division 
(52  Law  J.  Rep.  M.C.  78)  affirmed. 

Appeal  from  a  judgment  of  the  Queen's 
Bench  Division.  The  case  is  reported  52 
Law  J.  Eep.  M.C.  78. 

*  Ofram  Brett,  M.R.,  and  Bowen,  L.J. 
You  63.— M.C. 


On  the  9th  of  June,  1879,  the  stipendiary 
magistrate  for  the  borough  of  Sheffield 
made  an  order,  under  the  Public  Health 
Act,  1875  (38  &  39  Vict.  c.  55),  s.  150, 
adjudging  that  Bernard  Wake  should  pay 
to  the  mayor,  aldermen  and  burgesses  of 
the  borough,  acting  as  the  urban  sanitary 
authority,  the  sum  of  74/.  Is.  Zd.  and 
costs. 

The  corporation  of  Sheffield  in  Novem- 
ber, 1879,  duly  gave  notice,  under  section 
150,  to  Wake  and  others,  as  occupiers  of 
premises  abutting  on  ''Piatt  Street''  in 
the  borough,  to  sewer,  pave,  metal,  dba, 
that  street.  This  notice  not  having  been 
complied  with,  the  corporation  executed  the 
works.  The  proportion  payable  by  Wake 
was  disputed,  and  was  settled  by  arbitra- 
tion in  manner  provided  by  the  Act,  Wake 
being  assessed  to  the  amount  of  74/.  Is.  M. 

It  appeared  from  the  affidavit  of  Wake, 
that  at  the  time  of  giving  the  notice,  and 
during  the  whole  of  its  currency,  a  portion 
of  the  land  which  he  was  required  to  pave, 
&c.,  as  a  part  of ''  Piatt  Street,"  consisted  of 
two  pieces  of  land,  containing  respectively 
577  yards  and  169  yards,  being  at  that  time 
the  property  of  Messrs.  Smith  <k  Redfeam, 
and  in  their  possession.  The  plot  consisting 
of  169  yards  was  enclosed  and  divided  from 
the  part  of  the  street  then  open  by  a  wall. 
The  rest  of  the  land  which  Wake  was 
required  to  pave,  &c,  as  a  part  of  "  Piatt 
Street,"  consisted,  in  its  whole  length  on 
the  northern  side,  of  land  which  was  the 
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private  property  of  the  Manchester,  Shef- 
field and  Lincolnshire  Eailway  Ck)mpany, 
and  was  said  to  be  wholly  undedicated  to 
the  public.  The  sum  of  lU,  la.  3d,  was  a 
proportion  of  the  whole  costs  of  the  works 
required  to  be  done  by  the  notice  of  the 
corporation  in  "  Piatt  Street,"  without  dis- 
tinguishing the  three  pieces  of  land  re- 
ferred to. 

The  stipendiary  magistrate,  in  making 
the  order,  decided  that  "  Piatt  Street "  was 
a  street,  and  was  not  a  highway  repairable 
by  the  inhabitants  at  large. 

The  Recorder,  on  appeal  to  the  Quarter 
Sessions,  affirmed  the  order  of  the  magis- 
trate, being  of  opinion  that  the  objection 
as  to  Smith  6i  Bedfeam's  land  and  the 
land  of  the  railway  company  could  not  be 
entertained  by  the  magistrate  upon  an 
application  to  order  payment  of  the  sum 
apportioned,  but  that  Wake  ought  to  have 
appealed  to  the  Local  Government  Board, 
under  section  268  of  the  Public  Health 
Act,  1876. 

The  Recorder  having  declined  to  state  a 
Special  Case  for  the  opinion  of  the  Queen's 
Bench  Division,  a  rule  nisi  for  a  writ  of 
certiorari  to  bring  up  the  order  was  ob- 
tained. 

The  Queen's  Bench  Division  having  dis- 
charged the  rule,  Wake  appealed. 

CharleSy  Q.C.,  and  C.  Grndd,  for  the 
appellant. — Neither  the  stipendiary  magis- 
trate nor  the  Recorder  had  any  jurisdiction 
to  make  an  order  for  payment,  there  having 
been  no  valid  apportionment.  The  works 
in  question  were  executed  partly  upon  a 
public  street  and  partly  upon  private  land ; 
and  as  the  surveyor  has  made  but  one 
apportionment,  no  order  for  payment  can 
be  made  upon  it.  In  Cook  v.  The  Ipswich 
Local  Board  (1)  there  was  an  erroneous 
apportipnment,  in  consequence  of  which 
a  new  apportionment  was  made.  The  same 
course  of  proceeding  should  have  been 
adopted  here ;  but,  inasmuch  as  that  has 
not  been  done,  there  is  no  valid  appor- 
tionment upon  which  an  order  for  pay- 
ment can  be  made.  A  Court  of  limited 
jurisdiction  cannot  give  itself  jurisdiction 
by  a  wrong  decision  on  a  point  collateral 

(1)  40  Law  J.  Bep.  M.C.  169 ;  Law  Rep.  6 
Q.B.  461. 


to  the  merits  of  the  case  upon  which  the 
limit  to  its  jurisdiction  depends ;  such  a 
decision  would  be  open  to  review  in  the 
Supreme  Court — Btmbury  v.  FvMer  (2). 
Although  Blackburn,  J.,  seemed  to  think 
in  Cook  V.  The  Ipsvnch  Local  Board  (1) 
that  there  might  be  an  appeal  to  the  Local 
Government  Board,  yet  it  may  be  doubted 
whether  any  such  appeal  will  lie.  Section 
268  of  the  Act  of  1876,  even  if  it  does  give 
such  an  appeal,  is  merely  an  empowering 
section,  and  does  not  preclude  the  appel- 
lant  from  pursuing  the  other  remedies 
given  to  him.  Moreover,  the  judgment  of 
Blackburn,  J.,  is  not  quite  consistent  with 
his  judgment  in  Heaketh  v.  The  Local 
Board  cf  Atherton  (3).  Li  Nesbitt  v.  T?ie 
Greemoich  Board  q/  Works  (4),  which  turned 
upon  26  &  26  Vict.  c.  102.  s.  77,  the  words  of 
which  as  to  apportionment  are  identical 
with  those  of  section  160  of  38  k  39 
Vict.  c.  66,  it  was  said  by  Blackburn,  J., 
that  the  board  had  authority  to  apportion 
the  amount,  and  that  if  they  did  it 
wrongly  no  appeal  lay  against  the  decision ; 
moreover,  if  tjie  board  exceeded  its  juris- 
diction, the  apportionment  was  void,  but  if 
it  kept  within  its  powers,  there  was  no 
appeal  from  a  mistake  committed  by  it. 
Here  the  board  had  no  jurisdiction  to 
make  the  eiq>enditure  at  all ;  and  as  the 
jurisdiction  of  the  magistrate  depends  en- 
tirely upon  the  fact  of  the  apportion- 
ment being  a  valid  apportionment,  he 
had  no  power  to  make  the  order  for  pay- 
ment. 

The  local  authority  give  notice,  under 
section  160,  to  the  owner  to  execute  the 
works  in  question,  and  if  that  notice  is  not 
complied  with  they  may  execute  the  works 
themselves.  The  next  act  is  done,  not  by 
the  local  authority,  but  by  the  surveyor, 
who  apportions  the  sum  expended  as  be- 
tween the  different  owners.  It  is  very 
doubtful  whether  the  acts  of  the  surveyor 
are  within  section  268;  if  he  makes  a 
wrong  apportionment  the  proper  remedy 
is  by  arbitration  under  section  160,  and  if 
the  sum  is  wrongly  made  out  the  arbitrator 

(2)  11  Exch.  Rep.  Ill ;  22  Law  J.  Rep.  £zch. 
29. 

(3)  43  Law  J.   Rep.  M.C.  37;   Law  Rep.  9 
Q.B.  4. 

(4)  44  Law  J.  Rep.  M.0. 119 ;  Law  Rep.  10 
Q.B.  466. 


Vol.  53.] 

The  Queen  v.  Recorder  of  Sheffield,  App. 

will  set  it  right — 7%e  Qvaen  v.  The  Local 
GovemmeTU  Board  (5).  As  the  notice 
refers  to  expenses  incurred  upon  private 
lands  as  well  as  to  those  upon  the  street, 
it  clearly  was  ttUra  vires.  The  case  of 
Hall  v.  Potter  (6)  is  only  an  authority  to 
shew  that  where  a  notice  given  by  the 
local  authority  refers  to  land,  part  of  which 
is  within  and  part  without  their  authority, 
the  notice  as  to  the  part  within  their 
authority  is  not  vitiated  if  the  local  autho- 
rity only  execute  the  work  in  respect  of 
that  part. 

Tke  SoHcUor-Gmeral  (Sir  F.  fferschell, 
Q.C,)y  ^with  him  J,  E.  Barker  and  C  S, 
Hunter)^  for  the  respondents. — ^The  fellacy 
in  the  argument  on  behalf  of  the  appellant 
consists  in  treating  the  question  of  a  magis- 
trate giving  a  vrrong  dedsion  and  that  of 
having  no  jurisdiction  as  if  they  were  the 
same.  It  is  true  that  a  magistrate  cannot 
give  himself  jurisdiction  by  finding  the 
fiicts ;  but  the  matter  in  question  is  left  to 
the  decision  of  the  magistrate,  just  as  much 
as  in  an  action  in  the  County  Court,  where, 
even  if  the  Judge  comes  to  a  wrong  con- 
clusion as  to  the  facts  or  on  the  law  of 
the  case,  it  cannot  be  said  that  he  has  no 
jurisdiction,  ffesketh  v.  The  Local  Board 
of  Atherton  (3)  merely  decides  that  the 
matter  is  one  which  the  magistrate  might 
enquire  into ;  and  that  if  he  is  wrong  there 
is  an  appeal  to  the  Court  of  Quarter  Ses- 
sions ;  but  there  the  matter  stops. 

The  object  of  the  enquiry  is  to  see  whe- 
ther any  debt  is  due ;  if  there  is  a  dispute 
as  to  that,  the  burden  of  proving  that  it 
does  exist  rests  with  the  local  authority. 
The  question  whether  the  money  was 
wholly  expended  upon  the  street  cannot  be 
enquired  mto^Cook  v.  The  Ipswich  Local 
Board  (1).  The  question  of  jurisdiction 
did  not  arise  in  Hesketh  v.  The  Local  Board 
of  Atherton  (3).  [TheQuemy.  BoUon{7) 
was  also  refeiT^  to.] 

Charles^  Q.C.f  replied. 

Brett,  M.R. — ^In  this  case  everything 
that  was  done  was  intended  to  be  done 
under  and  by  virtue  of  this  statute.     If 

(5)  62  Law  J.  Bep.  M.C.  4 ;    Law  Bep.  10 
Q.B.  D.  309. 

(6)  39  Law  J.  Bep.  M.G.  L 

(7)  1   Q.B.  Bep.  66;   14  Law  J.  Bep.   M.C. 
33. 
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the  case  is  within  the  statute,  then  the 
whole  course  of  procedure  from  beginning 
to  end  is  pointed  out  by  the  statute.  The 
statute  imposes  upon  certain  persons  lia- 
bilities, and  also  gives  to  other  persons 
powers  and  duties  which  were  not  known 
to  the  common  law.  It  seems  to  me  to 
follow  that  where  a  statute  imposes  a  new 
liability,  and  at  the  same  time  provides  a 
particidar  means  of  enforcing  that  liability, 
the  only  course  of  procedure  is  that  pointed 
out  by  the  statute,  so  long  as  the  case  is 
within  it.  The  course  of  procedure  where 
the  case  is  within  the  statute  is  this — the 
local  authority  are  first  bound  to  decide 
whether  there  shall  be  an  expenditure  upon 
the  subject-matter,  which  in  this  case  waa 
the  paving  of  the  street,  and  then  they 
have  to  determine  what  is  the  proper 
amount  of  that  expenditure.  That  amount 
is  then  laid,  not  before  the  local  authority, 
but  before  the  surveyor,  who  ia  bound  to 
apportion  the  sum  among  the  frontagers 
according  to  the  measure  of  their  fronti^es. 
The  surveyor  has  no  authority  or  pdwer  to 
enquire  whether  the  expenditure  was  upon 
a  subject-matter  within  the  statute,  or 
whether  it  was  proper  or  reasonable ;  he 
has  only  to  apportion  the  sum.  When 
the  sum  so  expended  and  allowed  as  a 
whole  by  the  local  authority  has  been 
apportioned  by  the  surveyor,  the  local 
authority  are  entitled  to  give  notice  to  each 
of  the  frontagers  of  the  amount  so  appor- 
tioned, and  to  demand  payment;  and  if 
payment  is  not  made,  the  local  authority 
are  authorised  to  go  before  the  magistrate 
and  ask  for  an  order  for  payment.  The 
appellant  here  upon  whom  the  order  was 
made  does  not  find  fault  with  the  act  of 
the  surveyor,  but  with  the  decision  come 
to  by  the  local  authority.  It  was  said  that, 
although  the  local  authority  might  pro- 
perly pave  the  street  upon  which  the 
appelhuit  was  a  frontager,  and  fix  the 
proper  and  reasonable  sum  as  the  amount 
for  it,  yet  the  sum  was  expended,  not  upon 
the  street  only,  but  partly  upon  the  street 
and  partly  upon  private  land.  The  fault 
found  is  that  the  decision  of  the  local 
authority  was  wrong  to  this  extent,  that 
they  have  fixed  a  wrong  sum  to  lay  before 
the  surveyor,  because  they  have  not  confined 
the  sum  to  money  expended  upon  the 
street,  but  have  added  a  sum  which  was 
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expended  upon  private  land.  If  the  case 
is  within  the  statute,  what  is  it  that  the 
appellant  has  to  complain  of  1  Section  268 
provides  that  any  person  who  deems  him- 
self aggrieved  by  the  decision  of  the  local 
authority  in  any  case  in  which  they  are 
empowered  to  recover  in  a  summary  man- 
mer  any  expenses  incurred  by  them,  ii^<^7i 
within  twenty-one  days,  address  a  memo- 
rial to  the  Local  Government  Board.  The 
appellant  deems  himself  aggrieved  by  the 
decision  of  the  local  authority  :  and  tibere- 
fore  what  he  complains  of  is  a  grievance, 
within  the  exact  terms  of  section  268, 
caused  to  him  by  the  decision  of  the  local 
authority.  The  power  is  given  to,  and  the 
duty  imposed  upon,  the  local  authority 
to  decide  this  matter;  and  the  appellant 
alleges  that  he  haa  suffered  a  grievance  by 
their  decision.  The  section  points  out  the 
course  to  be  followed — namely,  that  he 
must  appeal  to  the  Local  Gfovemment 
Board,  and  that  is  the  only  remedy  pro- 
vided by  the  statute.  If  he  failed  to  do  so, 
the  magistrate,  when  the  local  authority 
went  before  him  to  ask  for  an  order  for 
payment,  could  not,  if  the  case  was  within 
the  statute,  determine  whether  the  de- 
cision of  the  local  authority  was  right 
or  wrong.  The  magistrate  could  only 
enquire  whether  the  proper  notice  had 
be^  given  and  order  made;  and,  if  so, 
he  could  only  make  the  order  for  pay- 
ment. 

It  was  said,  however,  that  the  magis^ 
trate  was  bound  to  enquire  whether  the 
case  was  within  the  statute  at  all,  and 
that,  if  the  local  authority  assumed  to  im- 
pose a  liability  upon  a  person  in  respect  of 
something  which  was  not  within  the  statute, 
then  the  case  was  not  within  the  Act  at 
all ;  and  if  the  magistrate  found  that  is 
was  not,  then  he  had  no  jurisdiction.  But 
it  was  said,  on  the  other  side,  that  if  the 
magistrate  had  to  make  such  an  enquiry, 
he  had  jurisdiction  to  enter  upon  the  facts ; 
and  if  he  did  so  and  came  to  a  wrong  con- 
clusion, then,  inasmuch  as  he  was  exercis- 
ing a  summary  jurisdiction'given  by  another 
statute,  there  is  an  appeal  to  the  Quarter 
Sessions,  and  there  the  matter  ends.  It 
seems  to  me  to  be  unnecessary,  however, 
to  decide  either  of  these  two  points.  It 
may  be  that  the  magistrate  has  power  to 
enquire  whether  the  case  is  within  the  Act 


at  all ;  and  if  he  has  that  power,  it  may  be 
that,  if  the  case  is  not  within  the  Act,  he 
has  no  jurisdiction  to  make  any  further 
order.     It  may  be  that  he  is  bound  to 
make  that  enquriy,  and  that  if  he  comes  to 
a  wrong  conclusion  the  only  appeal  is  to  the 
Quarter  Sessions.     But  it  may  be  that  he 
has  no  power  to  make  that  enquiry.     It  is 
unnecessary  to  decide  that  question  at  pre- 
sent, because,  assuming  that  the  magistrate 
had  jurisdiction  to  enquire -whether  the 
case  is  within  the  statute,  and  that  if  it 
was  not  he  had  no  jurisdiction  to  make 
any  further  order — I  am  unable,  in  this 
case,  to  come  to  the  conclusion  that  the 
matter  was  wholly  without  the  statute.    In 
that  view  of  the  case,  if  none  of  the  repairs 
had  been  done  to  a  ''street"  within  the 
meaning  of  the  statute,  no  order  could 
have  been  made  at  all.    But  if  any  part 
of  the  expenditure  had  been  incurred  in 
respect  of  a   street  within  the  meaning 
of  the  statute,    it  is  obvious  that  with 
regard  to  .that  part  the  local  authority 
might  fix  upon  the  proper  sum  to  be  ap- 
portioned by  the  surveyor,  and  after  an 
apportionment  had  been  obtained  might 
xnake  a  demand  for  payment  upon  the 
frontager.     It  cannot  here  be  denied  that 
a  part  of  the  expenditure  was  incurred  in 
respect  of  that  which  was  a  street  within 
the  meaning  of  the  statute,  and  that  the 
appellant  was  a  frontager  upon  the  street 
It  follows,  therefore,  that  under  the  statute 
an  order  might  be  made  upon  him ;  the 
order  has  been  made,  and  the  only  fault 
to  be  found  with  it  is  that  it  was  wrongly 
made. 

The  case  of  Cook  v.  The  Ipswich  Local 
Board  (1)  is  an  authority  to  shew  that 
where  an  order  can  be  made,  but  the  order 
is  wrong,  that  is  not  a  defect  in  the  juris- 
diction of  the  magistrate,  but  an  error  in 
judgment  in  respect  of  an  order  within  his 
jurisdiction.  The  local  authority  who  had 
power  to  make  the  order  have  made  a 
wrong  order,  but  that  is  an  error  in  judg- 
ment on  their  part.  The  magistrate  could 
not  enquire  into  the  extent  of  that  griev- 
ance; he  could  only  make  the  order  for 
payment.  If  the  local  authority  had  power 
to  come  to  the  decision  at  all,  the  magis- 
trate could  not  enquire  further  whether  it 
was  right  or  wrong.  The  only  appeal  from 
that  decision,  assxuning  it  to  have  been 
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wrong,  was  to  the  Local  Qoyemment  Board 
under  section  268. 

BowEN,  L.J. — I  agree. 

Appeal  diamisaed. 


Solicitors — Geare  &  Son,  fygents  for  A.  B.  Max- 
field,  Sheffield,  for  respondents;  Richard 
Smith  &  WUmer,  agents  for  John  Teomans, 
Sheffield,  for  appellant. 


1883 
April  23 


[IN  THE  HOUSE  OP  LORDS.] 

JUSTICES  OF  LANCASHIRE 
THE    MATOB,    ETC.,  OF 
ROCHDALE. 


.883.      J™*" 
U23.24.|     I 


Highway — Liability  to  Repair — Mai/a 
Road — Portions  of  a  Road  ceasing  to  he 
Turnpike  Road-^l  dk  42  Via.  c.  77. 8. 13. 

The  Highways  and  Locamotives  Act^ 
1878  (41  dc  42  Vict.  e.  77^  s.  13  {which 
enacts  that  any  road  which,  after  1n6  Zlst 
of  December,  1870,  ceases  to  be  a  turnpike 
road^  shall  he  deemed  to  he  a  main  road, 
and  makes  the  county  liable  for  half  the 
expense  of  repairing  such  ro(id),  is  appUo- 
aSle  to  a  road  as  a  whole,  and  not  to  part 
oj  a  road.  Therefore,  where  parts  of  cer- 
tain turnpike  roads  had,  upon  the  exten- 
sion of  the  boundaries  of  a  borough  in 
1872,  been  taken  out  of  the  turnpike 
trusts, — Held,  thai  they  had  not  thereby 
become  main  roads  within  ^  mea/ning  of 
the  section,  and  that  the  county  uxis  not 
liable  to  contribute  one-half  the  expense  of 
their  repair. 

This  was  an  appeal  from  a  jadgment  of 
the  Court  of  Appeal,  which  reversed  one 
of  the  Queen's  Bench  Division.  The  case 
is  reported  in  the  Courts  below,  50  Law 
J.  Rep.  M.C.  97;  51  ibid.  M.C.  1;  Law 
Rep.  6  Q.B.  D.  525 ;  8  Q.B.  D.  12. 

The  question  to  be  decided  wajs  whether 
certain  portions  of  road  within  the  town 
of  Rochdale  had  ceased  to  be  turnpike 
roads  within  the  meaning  of  the  High- 
ways and  Looomotiyes  Amendment  Act, 
1878  (41  <k  42  Vict,  c  77),  s.  13.  The 
material  part  of  the  section  is  as  follows  :— 


"  For  the  purposes  of  this  Act,  and  subject 
to  its  provisions,  any  road  which  has, 
within  the  period  between  the  thirty-first 
day  of   December,  one    thousand    eight 
hundred  and  seventy,  and  the  date  of  the 
passing  of  this  Act,  ceased  to  be  a  turn- 
pike road,  and  any  road  which,  being  at 
the  time  of  the  passing  of  this  Act  a  turn- 
pike road,  may  afterwards  cease   to   be 
such,  shall  be  deemed  to  be  a  main  road, 
and  one  half  of  the  expenses  incurred  from 
and  after  the  twenty-ninth  day  of  Sep- 
tember, one  thousand  eight  hundred  and 
seventy-eight,  by  the  highway  authority 
in  the  maintenanoe  of  such  road,  shall,  as 
to  every  part  thereof  which  is  within  the 
limits  of  any  highway  area,  be  paid  to  the 
highway  authority  of  such  area  by  the 
county  authority  of  the  county  in  which 
such  road  is  situate,  out  of  the  county 
rate,  on  the  certificate  of  the  surveyor  of 
the  county  authority,  or  of  such  other 
person  or  persons  as  the  county  authority 
may  appoint^  to  the  effect  that  such  main 
roayd  has  been  maintained  to  his  or  their 
satis£Ekction." 

The  limits  of  the  town  of  Rochdale  were 
fixed  by  the  Rochdale  Improvement  Act, 
1853,  which  appointed  commissioners  for 
the  purposes  of  the  Act.  Sections  47-50 
of  the  Towns  Improvement  Clauses  Act, 
1847  (10  &  11  Vict.  c.  34),  wero  incor- 
porated,  whereby  the  commissioners  be- 
came the  surveyors,  and  were  entrusted 
with  the  management,  of  all  highways 
within  the  limits  of  the  town,  and  no  tolls 
were  to  be  collected  by  any  turnpike  trus- 
tees within  the  same  limits. 

The  town  of  Rochdale  was  incorporated 
by  charter  in  1856,  and  thereupon  the 
corporation  succeeded  to  -all  the  rights, 
powers  and  liabilities  of  the  commissioners. 
By  the  Rochdale  Improvement  Act, 
1872,  the  limits  of  the  borough  were  en- 
larged, and  it  was  enacted  that  sJl  pro- 
visions of  the  Acts  relating  to  the  "town" 
should  extend  to  the  borough  as  enlarged. 
The  result  was  that  the  portions  in  ques- 
tion of  certain  turnpike  roads  came  within 
the  limits  of  the  town,  and  became  subject 
to  the  provisions  of  the  Towns  Improve- 
ment Act,1847,  ss.  47-50.  The  corporation 
thereupon  claimed  that  they  were  roads 
which  had  ceased  to  be  turnpike  roads 
within  the  meaning  of  the  Highways  and 
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Locomotives  Amendment  Act,  1878,  s.  13, 
between  the  31st  of  December,  1870,  and 
the  passing  of  the  Act,  and  that  the 
county  was  liable  to  pay  half  the  expenses 
of  their  repair. 

The  facts  were  stated  by  consent  in  a 
Special  Case.  The  Queen's  Bench  Division 
decided  in  favour  of  the  defendants  the 
county  authority,  but  their  decision  was 
reversed  in  the  Court  of  Appeal. 

The  defendants  appealed. 

Gorst,  Q,C.,  and  H.  F.  Blair,  for  the 
appellants. 

Sir  H.  Giffard,  Q.C.,  and  F.  0.  Crump, 
for  the  respondents. 

LoBD  Blackburn  (on  April  24). — This 
case  depends  upon  the  construction  of  a 
few  words  in  an  Act  of  Parliament,  and 
the  words  of  that  Act  of  Parliament  are 
such  as  to  make  it  no  easy  matter  to 
say  what  the  Legislature  intended.  The 
general  rule  of  construction  of  Acts  of 
Parliament  is,  of  course,  as  every  one 
knows,  that  we  are  to  give  effect  to  what 
we  understand  to  be  the  intention  of  the 
Legblature ;  and  we  are  to  derive  the  in- 
tention of  the  Legislature  firom  the  words 
which  they  have  used,  construing  them  in 
the  sense  which  such  words  ought  to  bear 
with  reference  to  the  subject-matter  to 
which  they  are  applied.  That  is  a  veiy 
good  rule  to  lay  down,  but  the  difficulty 
always  is  as  to  the  application  of  it  to  the 
particular  case.  Now,  as  to  this  particular 
case,  what  appears  to  me  is  this.  I  think 
that  the  fact  that  Bochdale  is  a  municipal 
corporation  is  purely  an  accident,  and  that 
it  has  nothing  to  do  with  the  case  which 
we  have  to  consider.  But  the  fact  that 
Rochdale  has  now  an  urban  sanitary 
authority  within  the  Public  Health  Act 
of  1875'  has  a  great  deal  to  do  with  the 
matter,  although  the  fact  that  it  is  a 
municipal  borough  is  not,  in  my  opinion, 
important. 

Now,  the  first  thing  which  we  find  is 
this.  Looking  at  the  history  of  the  legis- 
lation, in  1853,  before  Bochdale  was  ever 
made  into  a  borough,  but  when  it  was  only 
a  country  town,  a  Rochdale  Improvement 
Act  was  passed,  which  incorporated  some 
clauses  of  the  Towns  Improvement  Act^ 
1847,  and  particularly  section  50:  ''The 
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trustees  of  any  turnpike  road  shall  not 
collect  any  toll  on  any  road  within  the 
limits  of  the  special  Act,  or  lay  out  any 
money  thereon."  The  limits  of  that  special 
Act  are  three  quarters  of  a  mile  round  the 
market-place  of  Rochdale,  which,  as  I  said 
before,  was  not  at  that  time  a  borough. 
Then,  in  1856,  Rochdale  was  incorporated 
and  became  a  borough,  and  in  consequence 
of  that  the  powers  which  had  previously 
been  exercised  by  the  commissioners  under 
the  Rochdale  Improvement  Act  all  came 
into  the  hands  of  the  town  council  of  the 
borough,  who  were  then  acting  as  trustees. 
Then  followed  the  Rochdale  Improvement 
Act,  1872 — it  is  important  to  notice  the 
date,  1872.     That  Act  extended  the  ter- 
ritoiial  limits  of  the  mimicipal  borough, 
and    made  them    co-extensive  with    the 
boundaries  of  the  Parliamentary  borough 
of  Rochdale,  which  were  a  different  thing ; 
and  all  the  provisions  of  the  Acts  thei*eto- 
fore  in  force  relating  to  the  **  town ''  were 
extended  to  and  rendered  applicable  in 
respect  of  the  enlaiged  borough.     Now 
this  portion  of  the  eidarged  borough  com- 
prises a  portion  of  a  district  which  was 
not  within  the  jurisdiction  of  the  Improve- 
ment Commissioners,  or  the  jurisdiction  of 
the  municipal  corporation,  when  they  were 
acting  as  trustees,  until  that  Act  had  ob- 
tained the  Royal    assent,  and   the   Act 
obtained  the  Royal  assent  in  1872,  not 
quite  seven  years  before  the  Act  of  1878 
which  we  have  to  consider.     There  were 
several  portions  of  turnpike  roads  which 
were  within  that  extended  district,  as  I 
may  call  it,  the  trusts  of  some  of  which 
had  expired  and  some  had  not  expired  at 
the  time  when  this  action  was  brought. 
That  being  the  state  of  things  in  1872,  in 
1875  there  came  the  Public  Health  Act 
of  that  year.     That  Public  Health  Act 
regulated  what  should  be  done  in  urban 
sanitary    districts,    and    amongst    others 
these  are  the  clauses  which  are  material. 
Within  an  urban  sanitary  district  (which 
would    include  Rochdale,    for    Rochdale 
would  be  a  borough  whose  corporation 
was  exercising  the  powers  of  an  urban 
sanitary  authority),  it  is  enacted  that  the 
municipal  authority  shall  be  the  sole  sur- 
veyor of  the  highways;   and  there  ia  a 
clause  (section  148)  which  clearly  shews 
that  the  Legislature,  in  passing  that  Act 
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of  1875,  were  quite  aware  that  within  an 
urhan  sanitary  district  or  through  an  nrban 
sanitary  district  there  might  1^  turnpike 
trusts,  and  they  made  provision  as  to  what 
should  be  done  with  them.  The  turnpike 
trusts  were  to  continue,  but  arrangements 
and  agreements  might  be  made  as  to  that 
portion  of  road  which  was  subject  to  a 
turnpike  trust  wholly  within  the  district 
of  the  urban  authority,  and  that  it  might 
be  managed  by  them.  Of  course,  when 
such  an  Improvement  Act  as  the  present 
had  passed,  including  section  50  of  the 
Towns  Improvement  Act,  the  portion  of 
the  turnpike  road  which  lay  within  the 
district  that  had  been  created  under  such 
Act  was  no  longer  to  be  managed  by  the 
turnpike  trustees,  but,  by  the  general  law 
of  the  land,  the  portion  of  highway  which 
lay  within  the  parish  was  repairable  by 
that  parish.  The  section  which  has  been 
referred  to  of  the  Public  Health  Act  shews 
that  as  a  general  matter  the  Legislature 
were  quite  aware  that  there  might  be  turn- 
pike roads  running  in  urban  sanitary  dis- 
tricts. That  being  the  state  of  things, 
there  came  the  legislation  of  1878,  which 
has  to  be  considered.  The  legislation  of 
1878,  as  regards  all  this  matter,  seems  to 
have  one  general  idea  in  it.  The  portion 
of  road  wholly  within  the  parish  was,  by 
the  general  law  of  the  land,  repairable  by 
that  parish.  It  was  a  great  hardship,  or 
might  be  a  great  hardship,  for  that  par- 
ticular parish,  which  was,  perhaps,  a  poor 
rural  one,  that  the  parish  should  have  to 
keep  up  a  road  which  was  cut  up  by  the 
traffic  of  distant  .parts  of  the  country  that 
came  across  it.  That  was  a  practical  in- 
convenience which  had  been  felt  long 
before,  and  I  believe  it  was  mainly  upon 
that  ground  that  Acts  for  turnpike  trusts 
were  first  introduced.  Now,  Turnpike 
Acts  were  almost  always  passed  for  a  cer- 
tain time,  but  in  practice  they  were  con- 
tinued for  a  longer  time — they  varied  in 
th&  terms;  but  that  was  the  common 
thing. 

The  Legislature,  seeing  that  what  I 
have  just  stated  was  the  case,  iseem  to 
have  thought  that  where  there  was  a  road 
which  ran  through  a  parish,  or  where 
there  was  a  highway  authority  which  had 
to  maintAJn  the  road,  that  highway  autho- 
rity being  substituted  for  the  parish,  it 
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might  be  very  hard  upon  it  that  a  oom- 
pkratively  small  district  should  maintain 
the  road  entirely  for  the  benefit  of  the 
great  traffic  which  passed  through  it,  and 
which  came  from  distant  parts;  and  I 
think  that  was  a  sensible  and  intelligible 
reason  for  legislation.  The  mode  in  which 
the  Legislature  sought  to  remedy  that 
hardship  was  to  say  that  when  there  was 
such  a  road  it  should  be  a  main  road,  and 
that  the  main  road  should  still  be  main- 
tained by  the  district  in  which  it  was,  but 
that  half  of  the  expense  was  to  be  paid 
out  of  the  county  rate  of  the  county  in 
which  it  lay.  They  seem  to  have  thought 
that  when  such  a  road  had  been,  put 
under  a  turnpike  trust,  prima  facie  that 
road  was  in  its  nature  such  as  ought 
to  be  maintained  in  this  manner;  and 
it  was  certainly  a  reasonable  enough  thing 
so  to  think.  Accordingly  they  passed 
the  enactment  which  we  have  now  to  con- 
strue (section  13  of  the  Highways  and 
Locomotives  (Amendment)  Act,  1878), 
and  as  to  which  it  is  no  doubt  very  diffi- 
cult to  see  what  it  means.  *'For  the 
purposes  of  this  Act,  and  subject  to  its 
provisions,  any  road  which  has  within  the 
period  between  the  thirty-first  day  of 
December,  one  thousand  eight  hundred  and 
seventy,  and  the  date  of  the  passing  of  this 
Act  caused  to  be  a  turnpike  road,  and  any 
road  which  being  at  the  time  of  the  pass- 
ing of  this  Act  a  turnpike  road  may  after- 
wards cease  to  be  such,  shall  be  deemed  to 
be  a  main  road."  I  pass  by  the  rest  of  it. 
What  do  these  words  meani  If  they 
mean  any  road  which  was  subject  to  a 
turnpike  trust  (meaning  the  whole  road 
which  was  subject  to  a  turnpike  trust), 
and  has  ceased  to  be  a  turnpike  i*oad 
(meaning  that  the  Turnpike  Act  has  either 
been  repealed  or  by  efflux  of  time  has 
expired),  then  the  present  case  is  not 
within  them ;  for  these  portions  of  turn- 
pike roads  which  lie  within  the  extended 
borough  of  Rochdale  are  not  within  these 
words,  and  consequently  the  action  was 
wrongly  brought,  and  the  judgment  in  the 
action  ought  to  be  for  the  defendante. 
That  was  the  view  which  the  Queen's 
Bench  Division  took — ^they  thought  that 
that  was  the  meaning  of  these  words. 
The  Court  of  Appeal  thought  that  any 
road  has  ceased  to  be  a  turnpike  road 
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when,  by  legislation,  though  the  rest  of  the 
road  has  continued  to  be  a  turnpike  road, 
a  portion  of  the  road  which  had  been  sub- 
ject to  a  turnpike  trust  has  been  taken 
from  it,  and  the  turnpike  trustees  have 
been  forbidden  either  to  spend  money  upon 
it  or  to  interfere  with  it  or  to  levy  tolls 
upon  it.  When  that  had  been  done,  the 
Court  of  Appeal  thought  that  it  had  ceased 
to  be  a  turnpike  road,  and  as  by  the 
operation  of  the  Act  of  1872  these  had^ 
in  that  sense  of  the  word,  ceased  to  be 
turnpike  roads  within  the  seven  years,  the 
time  limited,  they  thought  that  the  plain- 
tiflfe  were  entitled  to  recover.  The  ques- 
tion now  is,  which  of  the  two  construc- 
tions of  the  Act  is  the  right  one.  I  do 
not  myself  attribute  any  weight  whatever 
to  the  interpretation  clause.  My  own  im- 
pression is,  looking  at  these  words,  that  if 
the  case  had  been  now  beginning  I  should 
have  hesitated  long  before  saying  what 
the  words  of  the  Legislature  did  mean. 
I  do  not  think  that  it  is  at  all  a  good 
specimen  of  draughtsmanship — ^the  words 
are  by  no  means  clear ;  I,  however,  rather 
think  (but  on  this  I  wish  to  speak  with 
some  doubt)  that  if  it  had  been  absolutely 
res  Integra  I  should  have  inclined  to  the 
same  opinion  as  the  Queen's  Bench  Divi- 
sion did — I  should  have  thought  that  the 
effect  of  the  enactment  was  that  it  meant 
when  the  whole  turnpike  trust  ceased. 
But  the  Court  of  Appeal  having  decided 
the  other  way,  I  rather  think  that  if  I 
were  left  deciding  by  myself  alone  I  should 
say  that,  although  I  was  inclined  to  agree 
with  the  Queen's  Bench  Division,  yet  I 
did  not  feel  that  so  strongly  as  to  make 
me  reverse  the  decision  of  the  Court  of 
Appeal.  But  I  find  that  the  other  noble 
and  learned  Lords  who  have  heard  the  case 
have  a  much  stronger  opinion  in  favour 
of  the  view  of  the  Queen's  Bench  Division 
than  I  have,  and  I  certainly  should  not 
differ  from  them  in  the  state  of  mind 
which  I  have  described.  I  think  that  the 
strongest  reason  why  the  words  which 
have  been  used  in  this  legislation  may 
bear  the  meaning  which  the  Court  a£ 
Appeal  has  put  upon  them  is  found  in 
what  Sir  Hardinge  GiSard  brought  for- 
ward— ^namely,  that  in  the  Towns  Improve- 
ment Clauses  Act,  which  is  a  general  Act, 
section  60  certainly  does  use  the  words 
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"any  road"  in  such  a  sense  as  shews  that 
they  clearly  mean  part  of  a  road ;  for  it 
says  that  the  turnpike  trustees  shaJl  not 
spend  money  on  any  road  or  levy  tolls  on 
any  road  which  lies  within  the  district  of 
the  special  Act,  which  clearly  means  any 
portion  of  a  road  that  lies  within  that 
district. 

Now  the  Legislature  in  passing  section 
13  of  the  Act  of  1878  knew,  or  ought  to 
have  known  (perhaps  they  forgot  it),  that, 
there  were  a  great  many  districts  in  Eng- 
land in  which  Acts  had  been  passed  in- 
cluding section  50  of  the  Towns  Improve- 
ment Act  as  part  of  them ;  and,  knowing 
that,  when  they  used  the  words  at  the 
beginning  of  section  13,  "any  road  "  (the 
very  words  of  section  50),  there  is  a  prima 
fade  iea«>n  for  saying  that  they  used 
them  in  the  sense  in  which  the  words  had 
been  used  in  the  legislation  which  they 
were  dealing  with  or  ought  to  have  been 
dealing  with. 

They  used  those  words,  no  doubt ;  but 
then  it  may  very  well  be  said  that  it  does 
Dot  at  all  follow  that  words  which  are 
used  in  one  Act  by  the  Legislature  shall 
have  the  same  sense  as  when  they  are  used 
in  another  Act.  It  is  only  when  the  two 
subject-matters  are  so  closely  connected 
that  you  can  fairly  say  that  the  Legislature 
must  have  used  the  words  in  the  same 
sense  as  they  had  done  before,  that  the 
argument  comes  into  play  at  all. 

What  I  have  said  makes  me  pause 
before  I  venture  to  assert  that  the  Court 
of  Appeal  were  wrong.  But  when  I  look 
at  the  matter  in  the  other  way  and  see 
what  good  ground  there  is  for  saying  that, 
having  regard  to  the  object  of  the  Legis- 
lature, it  would  perhaps  be  reasonable  to 
consider  that  the  whole  turnpike  trust  was 
then  before  the  Legislature,  I  will  not 
venture  to  differ  from  the  other  noble  and 
learned  Lords  who  have  heard  the  argu- 
ments in  the  present  case,  and  to  say  that 
the  Court  of  Appeal  were  right. 

Taking  that  view  of  the  matter  the 
result  will  be,  and  I  beg  to  move,  that  the 
appeal  be  allowed  with  costs. 

Lord  Bramwell.  —  I  concur  in  the 
advice  which  has  been  given  to  your  Lord- 
ships by  my  noble  and  learned  friend,  and 
I  confess  that  my  opinion  upon  the  matter 
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is  so  strong  that  when  I  consider  who 
have  decided  the  other  way  in  the  Court 
of  Appeal,  and  the  hesitation  of  my 
noble  and  learned  friend,  I  have  some 
misgiving  as  to  whether  I  can  pro- 
perly have  appreciated  the  considerations 
upon  which  the  Court  below  have  acted 
and  my  noble  and  learned  friend  has 
doubted. 

I  do  not  know  historically  how  this  Act 
came  into  existence.  It  may  have  been, 
as  Mr.  Crorst  says  it  was,  and  I  have  very 
little  doubt  that  it  was  so,  from  some 
notion  of  relieving  agricultural  districts 
in  the  way  he  supposes.  However,  I 
doubt  very  much  whether,  if  one  did 
know,  one  would  have  a  right  to  apply 
that  knowledge  to  the  construction  of  this 
Act  of  Parliament.  I  think  not.  I  think 
you  must  construe  the  Act  of  Parliament^ 
not  according  to  what  possibly  may  haVe 
been  the  motives,  if  you  can  ascertain 
them,  of  those  who  passed  it,  but  accord- 
ing to  its  language.  I  think,  upon  the 
language  of  the  Act  of  Parliament,  you 
can  see  what  the  intention  was — namely, 
that  whereas  cei'tain  turnpike  roads  were 
maintained  by  the  tolls  which  the  turnpike 
trustees  could  le\'y,  it  was  contemplated, 
as  we  know  (and  this  we  have  a  right  to 
refer  to,  because  it  is  general  knowledge), 
that  this  power  of  levying  tolls  would 
cease  by  the  expiration  of  the  time  for 
which  the  power  to  levy  them  had  been 
given,  and  that,  as  a  consequence  of  that, 
parishes  which  had  no  particular  benefit 
from  the  road,  any  more  than  they  had 
from  other  roads  in  the  parish,  would  be 
liable  to  expenses  for  repairs  occasioned 
by  the  use  of  those  roads  by  persons  out 
of  the  parish,  by  the  general  public  in 
fact; — I  say;  taking  those  things  into 
account,  it  seems  to  me  that  one  can  see 
that  the  Legislature  intended  to  give  a 
relief  to  parishes  which  would  find  them- 
selves in  the  position  of  having  to  repair 
such  roads  as  those — that  is  to  say,  roads 
which  had  ceased  to  be  turnpike  roads  by 
reason  of  the  expiration  of  the  time  within 
which  the  power  of  levying  tolls  could  be 
exercised.  It  seems  to  me  that  the  in- 
tention of  the  Legislature  was  to  give 
relief  to  parishes  in  such  cases  as  that — 
possibly  to  sanitary  authorities,  but  I 
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think  not,  for  I  do  not  see  that  it  would 
apply  to  sanitary  authorities — ^at  all  events 
we  may  say  generally  to  give  relief  to  the 
parishes  through  which  the  roads  passed. 
I  think  one  can  see  that  that  was  the 
general  intention. 

Now  let  us  see  how  that  intention  has 
been  carried  iuto  efiect  by  section  13  of 
that  Act.  I  own  to  my  mind  the  lan- 
guage of  that  section  is  plain.  <'  For  the 
purposes  of  this  Act,  and  subject  to  its 
provisions,  any  road  which  has "  (I  will 
leave  out  the  next  words)  "  ceased  to  be  a 
turnpike  road,  and  any  road  which  being 
at  the  time  of  the  passing  of  this  Act 
a  turnpike  road  may  afterwards  cease  to 
be  such."  To  my  mind  these  words 
plainly  mean  this — that  when  any  turn- 
pike road,  or  any  road  which  was  a  turn- 
pike road,  has  ceased  to  be  such,  or  if  any 
road  which  being  a  turnpike  road  (as, 
indeed,  it  says  in  so  many  words)  shall 
cease  to  be  such  after  the  passing  of  this 
Act,  then,  upon  the  turnpike  road  spoken 
of  there  ceasing  to  be  a  turnpike  road, 
the  provisions  of  this  section  shall  apply. 
I  see  no  difficulty  in  understanding  that 
to  mean,  not  a  road  from  the  Land's  End 
to  John  o'  Groat's,  but  a  road  which  was 
under  a  turnpike  trust,  and  which  may 
be  five  miles  in  length — or  fifty,  for  all  I 
know — and  which  may  go  through  ono 
parish,  or  parts  of  one  parish,  or  one  county, 
or  may  go  into  two  or  three.  The  ex- 
pression, to  my  mind,  is  one  which  one 
ordinarily  uses  when  one  says,  <'  This  is 
a  turnpike  road " — that  is  to  say,  the 
particular  place  we  are  standing  upon  is 
a  part  of  a  road,  which  road  is  under  a 
turnpike  trust,  or  has  the  powers  and 
duties,  and  rights  and  circumstances, 
which  attend  a  road  under  a  turnpike 
trust. 

It  seems  to  me  manifest  that  this  is  so, 
not  only  from  the  reason  of  the  thing, 
but  when  you  come  to  the  words,  "  and 
any  road  which  being  at  the  time  of  the 
passing  of  this  Act  a  turnpike  road  may 
afterwards  cease  to  be  such."  That  says 
in  words,  **  any  road  which  being  at  the 
time  of  the  passing  of  this  Act  a  turnpike 
road."  But  part  of  a  turnpike  road  is 
not  '*  a  turnpike  road  " ;  it  is  part  of  a 
turnpike  road.     And  if  after  the  passing 
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of  this  Act  the  tiirnpike  powers  expired 
as  to  any  road,  it  would  not  be  true  that 
a  part  of  the  road  in  particular  had  ceased 
to  be  a  turnpike  road ;  it  would  be  true 
of  the  whole  road.  If  after  the  passing  of 
the  Act  a  particular  part  of  the  road  were 
taken  out  of  the  operation  of  the  turnpike 
trusts,  it  would  not  be  true  that  the  turn- 
pike road  had  ceased  to  be  a  turnpike 
road ;  it  would  only  be  true  that  a  part  of 
it  had.  I  confess  this  appears  to  me  to 
be  plain. 

In  addition  to  that,  I  think  the  expres- 
sion "  cease  to  be  a  turnpike  road "  *{1 
do  not  want  to  repeat  the  arguments  that 
have  been  used)  is  an  inaccurate  expres- 
sion to  apply  to  a  case  where  a  portion  of 
a  road  has  been  taken  away  from  the 
operation  of  a  turnpike  Act.  It  really 
is  like  the  case  that  Mr.  Blair  put,  of  a 
man's  hat  being  knocked  off  his  head,  and 
of  a  person  saying,  *^  You  have  ceased  to 
wear  your  hat."  In  one  sense  it  would 
be  true ;  you  could  not  say  it  was  a  falsity, 
but  it  would  be  a  very  inaccurate  way 
of  describing  what  had  happened.  The 
word  "  ceased "  is  a  strictly  proper  word 
to  apply  to  the  case  where  the  entire  road 
has  ''  ceased  to  be "  a  turnpike  road  be- 
cause the  powers  applicable  to  the  entire 
road  have  ceased;  but  it  is  an  inaccurate 
expression  to  describe  what  has  happened 
to  a  pai't  of  the  road  which  has  been  taken 
out  of  the  road  generally,  and  which  has 
-  in  one  sense  ceased  to  be  a  turnpike  road 
because  it  has  ceased  to  be  a  part  of  a 
road  which  is  a  tiunpike  road.  Therefore, 
if  we  look  at  the  general  intention  of  the 
statute  which  I  think  can  very  well  be 
collected  from  it,  and  look  also  at  the 
language  used,  it  is  mamfent,  to  my  mind, 
that  dbis  13th  section  must  be  read 
thus :  "  For  the  purposes  of  this  Act, 
and  subject  to  its  provisions,  any  road 
which  has  been  a  turnpike  road"  (that 
is  to  say,  the  entirety  of  the  road  which 
has  been  a  turnpike  road),  "  and  at  the 
date  of  the  passing  of  this  Act  has  ceased 
to  be  such,  and  any  turnpike  road  which 
is  a  turnpike  road  at  the  time  of  the  passing 
of  this  Act  and  afterwards  ceases  to  be 
such,"  the  provisions  of  the  section  shall 
apply  to — I  say  that  is  a  matter  of  mere 
construction. 
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But,  further  than  that,  really  when  one 
considers  what  the  condition  of  things 
is  here,  as  was  most  forcibly  put  by  my 
noble  and  learned  friend  on  my  left  (Ix)rd 
FitzGrerald),  how  is  it  conceivable  that  the 
Legislature  could  have  intended  that,  at 
the  expiration  of  six  years,  this  burden 
which  the  corporation  of  Rochdale  had 
voluntarily  taken  upon  themselves  (ad- 
visably, no  doubt,  and  for  good  considera- 
tion) because  they  found  it  worth  their 
while  to  do  so,  should  be  taken  from  them 
and  shifted  in  part  upon  the  county  1 
Sir  Hardinge  Giffard  very  ingeniously 
suggested  that  possibly  they  had  not 
taken  it  upon  themselves,  and  he  gave 
an  illustration  which  was  somewhat  diffi- 
cult to  answer.  "  Suppose,"  said  he,  **  the 
bill  now  threatening  the  Corporation 
of  London  and  proposing  to  enlarge  their 
jurisdiction,  became  law — ^years  hence  it 
might  be  erroneously  said  the  corpora- 
tion must  have  proposed  or  assented 
to  it,  for  otherwise  it  would  not  have 
passed."  But  everybody  knows  perfectly 
well  that  towns  do  take  this  upon  them- 
selves, and  that  it  is  not  legislation  that  has 
forced  it  upon  them.  They  do  it  volun- 
tarily, and  no  reason  can  be  given,  as  I  say, 
why  it  should  be  taken  fh)m  them  and 
put  upon  the  county.  In  addition  to  that 
there  is  this  consideration  :  I  have  been 
endeavouring  to  find  a  power  in  the  local 
Acts  which  I  cannot  find  altogether  there, 
though  I  think  there  is  some  indication  of 
it — probably  it  is  derived  from  the  pro- 
visions of  the  general  Acts  incorporated 
with  these  local  Acts— a  power  enabling 
this  corporation  of  Eochdale  to  deal  with 
this  road  in  an  entirely  different  way  from 
that  in  which  rural  parishes,  or  indeed 
urban  parishes,  can  deal  with  the  roads 
within  their  boundaries  which  cease  to  be 
turnpike  roads,  but  which  do  not  come 
within  any  of  these  Improvement  Acts. 
I  have  not  the  slightest  doubt  in  the  world 
that  it  can  be  found  out  that  the  corpora- 
tion of  Kochdale  may  divert  the  road,  and 
may  deal  with  it  in  a  way  altogethek* 
different  from  the  way  in  which  a  road 
is  commonly  dealt  with  by  a  parish  which 
has  to  repair  it  after  it  ceases  to  be  atum- 
pike  road. 

I  confess  I  cannot  feel  any  difficulty 
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about  this  case.  It  may  be  from  my  in- 
ability to  appreciate  the  point  which  has 
created  a  doubt  in  the  mind  of  my  noble 
and  learned  friend  who  has  addressed  your 
Lordships,  and  which  has  caused  the  Court 
of  Appeal  to  decide  otherwise ;  but,  speak- 
ing for  myself,  I  really  cannot  entertain 
any  doubt  about  it.  I  think  that  the 
judgment  of  the  Court  of  Appeal  must  be 
reversed. 

Lord  FitzGebald. — I  agree  with  the 
opinion  of  the  noble  and  learned  Lord 
who  has  preceded  me,  and  I  should  say 
that,  from  the  beginning,  I  thought,  on 
reading  the  two  judgments — the  judgment 
of  the  Queen's  Bench  Division  and  the 
judgment  of  the  Court  of  Appeal — that, 
on  the  whole,  it  would  be  better  to  follow 
the  judgment  of  the  Queen's  Beni^h  Divi- 
sion. In  that  judgment,  as  delivered  by 
Mr.  Justice  Williams,  I  think  a  construc- 
tion is  put  upon  section  13  of  the  Act  of 
1878,  which  follows  its  grammatical  and 
ordinary  meaning,  which  adds  nothing  to 
it,  and  above  all,  it  will  be  observed,  does 
violence  to  no  existing  right,  and  does  not 
affect  existing  liabilities.  When  you  find 
a  grammatical  construction  of  which  that 
can  be  said,  it  is  preferable  in  most  cases 
to  follow  it.  I  should  not  say  that  I  have 
a  very  confident  opinion,  because,  as  I 
have  confessed  in  the  course  of  the  argu- 
ment, questions  arising  upon  the  turnpike 
road  Acts  or  highway  Acts,  as  applicable 
to  England,  are  entirely  new  to  me  j  and  I 
am  especially  glad  that  in  this  particular 
case  I  am  relieved  from  the  task  of  follow- 
ing out  that  labyrinth  of  Acts  which  we 
should  have  to  deal  with,  if  we  had  to 
take  them  as  bearing  one  upon  the  other, 
for  the  purpose  of  interpreting  section 
13. 

I  deal  with  section  13  of  the  Act  of 
1878  alone.  No  doubt  it  is  capable  of 
two  meanings.  One  meaning — that  which 
I  am  prepared  to  adopt — was  given  to  it 
by  the  Queen's  Bench  Division.  Now  let 
us  see  how  the  contrary  meaning  would 
operate.  Certainly  the  section  is  capable 
of  being  construed  as  applicable  to  part  of 
a  road,  as  well  as  to  the  whole  of  the 
road,  which  is  subject  to  some  particular 
turnpike  trust ;  but  in  dealing  with  it  as 
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the  Court  of  Appeal  have  done,  you  in- 
volve yourself  at  once  in  difficulties.  You 
interfere  with  existing  liabilities,  and  you 
create  rights  which  did  not  exist  before 
the  Act  passed.  I  have  already  pointed 
this  out  in  the  course  of  the  argument ;  it 
has  become  of  importance  as  affecting,  not 
the  borough  of  Bochdale  alone,  but  also 
many  boroughs  throughout  the  country. 
There  must  be,  and  I  assume  that  there 
are,  a  great  many  lioroiighs  in  different 
counties  in  exactly  similar  circumstances 
— ^that  is,  boroughs  which  have  taken  upon 
themselves  the  maintenance  of  the  roads 
within  the  territorial  ambit  of  the  borough, 
getting  in  return  complete  control  over 
them,  a  propeHy  in  them,  and  a  right  to 
do  with  them  as  they  please,  save  that 
they  are  under  an  obligation  to  keep  them 
in  repair ;  and  that  they  may  raise  special 
rates  within  the  limits  of  the  borough  for 
that  purpose.  In  addition  to  the  full 
dominion,  they  get  an  ample  equivalent 
for  the  expenses  of  maintenance  in  being 
protected  by  the  provisions  of  the  Act 
from  contribution  to  other  county  rates 
in  reference  to  roads  situate  in  the  dis- 
trict of  the  county  to  which  the  borough 
belongs.  It  has  been  observed  tluxt,  before 
the  passing  of  the  Act  of  1878,  the  posi- 
tion of  the  borough  of  Rochdale  since  1872 
was  unaltered.  I  dare  say  that  observation 
would  apply  to  other  boroughs  in  the 
country.  They  had  certain  liabilities,  and 
they  had  no  right  to  reduce  those  liabilities 
by  going  to  the  county  at  lai*ge.  We  all 
know  that,  as  was  pointed  out  by  the 
noble  and  learned  Lord  who  has  last  de- 
livered judgment,  when  a  road  becomes  a 
portion  of  a  borough  such  as  Rochdale, 
the  whole  state  of  things  is  altered,  and 
the  repairs  of  the  road  become  quite  a 
different  thing.  Probably,  in  place  of 
being  an  ordinaiy  country  road,  it  becomee 
one  paved  and  with  footpaths.  The  ex- 
pense of  keeping  it  in  repair  may  be 
double  what  it  was  before,  and  if  we  are 
to  adopt  the  construction  put  upon  section 
13  by  the  Court  of  Appetil,  the  result 
would  be  that  one  half  the  cost  of  repair 
of  such  of  these  roads  as  had  foimerly 
belonged  to  turnpike  trustees  would  be 
thrown  upon  the  county  at  large.  I  asked 
if  there  was  anything  in   the   language 


12 


CASES  CONNECTED  WITH 


[N.  S. 


Justices  of  Lancashire  v.  Mayor  of  Roohdale^  H, 

of  the  Act  of  Parliament  which  would 
warrant  us  in  coming  to  that  conclusion, 
or  if  there  was  any  reason  that  could  be 
adduced  from  the  special  nature  of  the 
matters  dealt  with  hj  the  Legislature  to 
lead  us  to  that  conclusion,  and  I  got  no 
answer  to  the  question. 

It  appears  to  me  to  be  a  question  between 
two  interpretations,  one  of  which  is  ac- 
cording to  the  literal,  grammatical,  com- 
mon-sense construction  of  section  13,  ap- 
plying the  language  of  the  section  to  that 
state  of  facts  where  a  road  which  has 
been  the  subject  of  a  turnpike  trust  has 
ceased  to  be  a  turnpike  road,  either  by 
effluxion  of  time  or  otherwise,  and  not 
applying  it  to  a  portion  of  the  road.  That 
is  according  to  the  grammatical  and  Mr 
construction  of  it,  and  it  involves  you  in  . 
no  difficulty.  But  you  at  once  get  into 
difficulty  and  expose  yourself  to  the  danger 
of  doing  injustice  when  you  adopt  the 
contrary  construction.  For  that  reason, 
from  the  beginning,  I  have  thought  that 
the  Queen's  Bench  Division  was  right,  and 
I  agree  now  with  the  judgment  of  my 
noble  and  learned  friends. 

Order  appealed  from  reversed,  judg^ 
ment  of  the  Queen's  Bench  Division 
restored;  respondents  to  pay  the 
costs  in  Hie  Court  of  Appeal  and  of 
this  appeal;  cause  remitted  to  the 
Queen's  Bendi  Division, 


L. 


Solicitors — Ridsdale  &  Son,  agents  for  Wilson  k. 
Hulton,  Preston,  for  appellants ;  J.  J.  &  C.  J. 
Allen,  agents  for  Z.  Mellor,  Bochdale,  for 
respondents. 


1883. 
June  12. 
July  10. 


THE  GUARDIANS  OF  TlIE  PARISH 

OF  HARYLEBONE  (appellants) 

V.   THE    GUARDIANS    OF  THE 

UNION  OF  WYCOMBE  {respon- 
dents). 

Poor — Derivalive  Settlement — Divided 
Parishes  and  Poor  Law  Amendment  Act, 
1876  (39  d&  40  Vict,  c.  61),  s,  35. 

An  order  was  made  for  the  removal  to 
their  place  of  birth  of  two  illegitimate 
pauper  children  under  sixteen,  of  wJwm 
neither  had  a^uired  any  settleme'tU  Jor 
itself,  and  whose  mother  had  not  acquired 
a/ny  settlement  for  herself  and  was  t/ve 
daughter  of  a  man  who,  while  she  wa,s 
under  sixteen,  and  before  the  passing  of 
the  Divided  Parishes  cmd  Poor  Law 
Amendment  Act,  1876  (39  dk  40  Vict,  c.  61), 
s.  35,  acquired  a  settlement  for  himself : — 
Held,  that,  under  39  d;  40  Vict,  c.  61.  *.  35, 
su4:h  order  wa>s  right,  it  being  impossible  to 
shew  w/ial  settlement  the  pauper  children 
derived  from  their  mother  tvithout  enquir- 
ing into  ifie  derivative  settlement  of  the 
mother,  the  mother's  birth  settlement  being 
superseded  by  her  father's  acquired  settle- 
ment. 

Special  Case  stated  upon  an  appeal  to 
Quarter  Sessions  against  an  order  of  re- 
moval of  two  pauper  children.  The  facts 
and  arguments  are  stated  in  the  judg- 
ment. 

J.  V.  Vesey  FitzGercUd,  for  the  appel- 
lants. 

Bompas,  Q.C.,  and  B,  Lumley,  for  the 
respondents. 

The  judgment  of  the  Court  (1)  was 
delivered  (on  July  10^  by 

Williams,  J. — This  was  an  appeal  by 
the  guardians  of  the  parish  of  Marylebone 
to  the  Quarter  Sessions  of  the  county  of 
Bucks  against  an  order  of  removal,  dated 
the  25th  of  August,  1882,  of  two  pauper 
children,  named  Thomas  William  Wilmot, 
otherwise  Beale,  and  Sidney  Wilmot, 
otherwise  Beale,  the  illegitimate  children 
of  Emily  Louisa  Beale,  from  the  union  of 
Wycombe  to  the  parish  of  Marylebone. 

The  Quarter    Sessions    confirmed    the 


(1)  Williams,  J.,  and  Smith,  J. 
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order  of  the  Justioes  subject  to  the  opi- 
nion of  this  (Jourt  upon  a  Special  Case. 

The  Special  Case  was  argued  before 
my  brother  Smith  and  myself  during  the 
present  sittings^  and  I  now  proceed  to 
give  the  judgment,  in  the  result  of  which 
he  ooncuiB.     The  facts  are  as  follows : — 

Emily  Louisa  Beale,  the  mother  of  the 
paupers,  was  bom  in  1857  in  the  parish 
of  Shoroditch,  and  had  never  done  any- 
thing to  acquire  any  other  settlement  for 
herself;  her  father,  William  Beale,  after 
her  birth,  and  while  she  was  a  child  under 
sixteen,  acquired  a  settlement,  by  occupa- 
tion of  a  tenement  and  payment  of  rates, 
in  the  parish  of  Bermondsey. 

The  two  pauper  children  were  born  in 
the  parish  of  Marylebone  in  the  years 
1877  and  1879  respectively,  and  were  the 
illegitimate  children  of  the  said  Emily 
Louisa  Beale. 

The  two  children  had  been  deserted  by 
their  mother  in  the  union  of  Wycombe, 
and  had  become  chargeable  to  that  union  ; 
and  the  order  of  the  25th  of  August, 
1882,  which  is  the  subject  of  this  appeal, 
directed  their  removal  to  the  parish  of 
Marylebone,  the  place  where  they  were 
bom. 

Upon  these  facts  the  appellants  con- 
tended that  the  proper  settlement  of  the 
paupers  was  the  parish  of  Shoreditch, 
being  the  birth  settlement  of  their  mother, 
or  at  any  rate  that  they  were  not  shewn 
to  be  settled  in  Marylebone,  their  conten- 
tion being  that  since  the  abolition  of  the 
derivative  settlements  by  the  Divided 
Parishes  and  Poor  Law  Amendment  Act, 
1876  (39  &  40  Vict.  c.  61),  s.  35,  the 
mother's  true  settlement  was  her  birth 
settlement,  and  that  consequently  the  chil- 
dren derived  her  settlement  in  Shoreditch. 

The  respondents,  on  the  other  hand, 
contended  that,  upon  the  above  fisuTts,  it 
could  not  be  shewn  what  settlement  the 
paupers  derived  from  their  parent  with- 
out enquiring  into  the  derivative  settle- 
ment of  such  parent,  and  that  consequently 
by  the  provisions  of  the  Act  the  children 
must  be  deemed  to  be  settled  in  Maryle- 
bone^ where  they  were  bom. 

The  language  of  the  section  is  as  fol- 
lows (2)  :— 

(2)  39  &  40  Vict.  0.  61.  s.  35 :  "  No  person 
sbal  be  deemed  to  have  derived  a  settlement 


The  question  turns  upon  the  true  con- 
struction of  this  section. 

If  it  had  not  been  for  conflicting  de- 
cisions and  opinions  upon  the  question,  I 
should  have  thought  it  clear  that  the  order 
appealed  against  was  correct,  upon  the 
short  grounds — first,  that  the  mother's 
settlement  was  Bermondsey,  being  her 
derivative  settlement  from  her  father; 
secondly,  that  it  could  not  be  shewn  what 
settlement  the  children  derived  from  her 
without  enquiring  into  that  derivative 
settlement,  and  therefore,  in  the  words  of 
the  statute,  that  the  children  must  be 
deemed  to  be  settled  in  Marylebone,  where 
they  were  bom. 

This  appears  to  have  been  the  decision 
of  Lord  Justice  Lush  and  Mr.  Justice 
Manisty  in  the  case  of  Manchester  v.  St, 
Fancras  (3) ;  but  a  contrary  interpretation 
seems  to  have  been  given  to  the  section  by 
Lord  Justice  LindJey  and  Mr.  Justice 
Mathew  in  HoUingboume  v.  West  Ham 
(4);  and  lastly,  we  have  the  Master  of  the 
Rolls,  sitting  with  Lords  Justices  Cotton 
and  Bowen,  in  the  most  recent  case  upon 
the  subject,  Madeley  v.  Bridgnorth  (5), 
declaring  that  the  section  is  unintelligible, 
and  that  he  cannot,  and  does  not  pretend 
to  understand  it,  and  that  he  is  unable  to 
see  a  case  to  which  the  third  part  of  the 
section  applies.  In  this  state  of  conflict 
of  opinion  it  becomes  necessary  carefully 
and  minutely  to  examine  the  facts  of  the 

from  any  other  person,  whether  by  parentage, 
estate  or  otherwise,  except  in  the  case  of  a  wife 
from  her  husband,  and  in  the  case  of  a  child 
under  the  age  of  sixteen,  which  child  shall 
take  the  settlement  of  its  father,  or  of  its 
widowed  mother,  as  the  case  may  be,  up  to  that 
age,  and  shall  retain  the  settlement  so  taken 
until  it  shall  acquire  another. 

**  An  illegitimate  child  shall  retain  the  settle- 
ment of  its  mother  until  such  child  acquires 
another  settlement. 

"  If  any  child  in  this  section  mentioned  shall 
not  have  acquired  a  settlement  for  itself,  or 
being  a  female  shall  not  have  derived  a  settle- 
ment from  her  husband,  and  it  cannot  be  shewn 
what  settlement  such  child  or  female  derived 
from  the  parent  without  enquiring  into  the 
derivative  settlement  of  such  parent,  such  child 
or  female  shall  be  deemed  to  be  settled  in  the 
parish  in  which  he  or  she  was  bom." 

(3)  Law  Rep.  4  Q.B.  D.  409. 

(4)  50  Law  J.  Rep.  M.C.  74 ;  Law  Rep.  6 
Q.B.  D.  580. 

(6)  62  Law  J.  Rep.  M.C.  71. 
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case  in  relation  to  every  word  of  the  sec- 
tion which  is  applicable  to  them. 

In    the  first  place,   the    paupers    are 
children,  they  are   illegitimate,  they  are 
under  sixteen,  they  were  born  in  Maryle- 
bone,  and  have  not  acquired  a  settlement 
for    themselves;    the    mother,    who    has 
deserted  them  in  the  union  of  Wycombe, 
was    bom    in   Shoreditch   in   1857,  and 
while  she  was  under  sixteen,  and  before 
the  recent  Act  came  into  operation,  derived 
her  father's  acquired  settlement  in  Ber- 
mondsey,  and  has  done  nothing  to  acquire 
another.     Such  ai^e  the  facts ;  and  I  now 
turn  first  to  the  second  part  of  the  section, 
which   deals   expressly  with   illegitimate 
children,  and  this  says,  ''an  illegitimate 
child  shall   retain   the  settlement  of  its 
mother  until  such  child  acquires  another 
settlement."     This  language,  if  we  had  to 
go  no  further,  is  plain  and  unequivocal ; 
but,  if  it  is  to  be  read  in  connection  with 
the  rest  of  the  section,  it  gives  rise  upon 
the  facts  before  us  to  a  series  of  further 
questions.      The    first    is,  what    is    the 
mother's  settlement  %    Is  it  her  derivative 
settlement  in  Bermondsey;    or    is    this 
abolished  by  the'  Act,  and  is  she  remitted 
to  her  birth  settlement  in   Shoreditch? 
Secondly,   if   she  retains  her  derivative 
settlement,  then  does  the  third  part  of  the 
section  apply  so  as  to  throw  the  children 
back  upon  their  birth  settlement,  or  do 
they  retain  the  settlement  of  the  mother 
as  directed  by  the    second  part  of  the 
section,  or  do  they  take  her  birth  settle- 
ment) 

To  begin  with  the  first  of  these  ques- 
tions, we  must  turn  to  the  language  of 
the  first  part  of  the  section,  which  de- 
clares that,  "  No  person  shall  be  deemed 
to  have  derived  a  settlement  from  any 
other  person,  whether  by  parentage,  estate, 
or  otherwise,  except  in  the  case  of  a  wife 
from  her  husband,  and  in  the  case  of  a 
child  under  sixteen,  which  shall  take  the 
settlement  of  its  father  ....  up  to  that 
age,  and  shall  retain  the  settlement  so 
taken  until  it  shall  acquire  another."  The 
first  point  that  arises  here  is  whether  the 
words  "  no  person,"  at  the  commencement 
of  the  section,  are  to  be  read  simply  with- 
out any  qualification,  or  are  they  by  the 
context  limited  to  persons  who  are  paupers 
and  whose  settlement  is  under  considera- 


tion 1     The  latter  is  the  opinion  expressed 
by   Lord   Justice   Brett  in  the   Madeley 
case  (6).      If  this   be   correct,   then,   of 
course,  the  mother,  not  being  a  person 
whose   s^ttlement  as  a  pauper  is  under 
consideration,    retained     her     derivative 
settlement,  and   we   might  at  once  pro- 
ceed   to   consider  the  further   questions. 
But  I  will  assume  for  a  moment,  what  I 
do  not  concede,  that  the  section  includes 
all  persons;    then   the  further  question 
must   be  answered,  whether  the  mother 
comes  within  the  exception  of  the  case  of 
a  child  under  the  age  of  sixteen  which  is 
to  take  the  settlement  of  its  father  up 
to  that  age  and  retain  the  settlement  so 
taken   until  it  acquires  another]      This 
point  was  decided  in  1878  by  Lord  Chief 
Justice  Cockburn  and  Mr.  Justice  Manisty 
in  the  case  of  Great  YarnunUh   v.   The 
City  of  London   (7).     In  that  case  the 
question    was    as    to   the    settlement  of 
Hannah,  wife  of  James  Fisk,   who   was 
born  in  1843  at  Great  Yarmouth.     James 
Fisk  never  acquired  a  settlement  in  his 
own  right.      His    father,   George    Fisk, 
while  the  son  James  was  under  sixteen, 
acquired  a  settlement  in  Gorleston.     In 
1877,  Hannah,  the  pauper,  the  wife  of 
James,  became  chargeable  to  the  City  of 
London,  and   an   order  of  Justices  was 
made  adjudging  her  to  be  legally  settled 
in  Great  Yarmouth,  as  her  husband's  birth 
settlement.       This    order    was    appealed 
against  and  quashed,  the  Court  adjudging 
that  James  Fisk's  true  settlement  was  his 
derivative  one  from  his  father,  upon  the 
ground  that  he  came  within  the  exception 
in  section  35  of  a  child  under  sixteen  who 
took  and  retained  the  settlement  of  his 
father  until  he  acquired  another,  which  he 
never  did.     Upon  principle,  therefore,  as 
well  as  authority,  I  am  of  opinion  that 
Emily  Louisa  Beale,  the  mother,  retained 
her  derivative  settlement,  upon  the  ground 
that  she  was  within  the  exception  of  a 
child  under  sixteen  who  took  and  retained 
her  father's  acquired  settlement  in  Ber- 
mondsey. 

The  further  question  now  arises.  Does 
the  third  part  of  the  section  apply  to  the 
case ;  and,  if  so,  what  is  the  effect  of  it  %  In 

(0)  52  Law  J.  Rep.  M.C.,  at  p.  74. 
(7)  47  Law  J.  Rep.  M.C.  61 ;  Law  Rep.  3 
Q.B.  D.  233. 
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dealing  with  this  question,  the  first  point 
that  presents  itself  is  whether  illegitimate 
children  oome  within  the  description  "  any 
child  "  in  the  section  mentioned.  It  seems 
to  me  clear  that  they  do.  Illegitimate 
children  are  expressly  mentioned  in  the 
section,  and  there  is  nothing  in  the  con- 
text, so  far  as  I  can  see,  to  limit  the  ex- 
pression ''any  child";  and  this  was  so 
decided  by  Lord  Justice  Lush  and  Mr. 
Justice  Manisty  in  the  case  of  Manchester 
V.  St.  Pancras  (3). 

We  next  oome  to  a  question  which,  if  it 
had  not  been  doubted,  I  should  have  thought 
equally  plain — namely,  whether  illegiti- 
mate children  can  be  referred  to  in  the  sec- 
tion, when  it  speaks  of  children  deriving  a 
settlement  from  their  parent — in  other 
words,  whether  illegitimate  children  ever 
take  a  derivative  settlement  f  This  point 
is,  I  believe,  really  involved  in  the  de- 
cision last  referred  to;  but  I  think  it 
will  be  best  to  consider  how  the  case  of 
illegitimate  children  stands.  Before  the 
Poor  Law  Amendment  Act,  1834  (4  & 
5  Will.  4.  c.  76.  s.  71),  the  liability  to 
relieve  illegitimate  paupers  fell  upon  their 
place  of  birth,  which  ^erefore  was  their 
place  of  settlement,  with  this  qualifica- 
tion— ^that  during  the  age  of  nurture 
such  children  could  not  be  separated  from 
the  mother,  and  the  liability  to  relieve 
them  fell  by  accident,  as  it  were,  upon  the 
place  of  the  mother's  settlement.  In  this 
state  of  the  law  difficulties  arose  as  to  the 
exact  time  when  the  mother  and  child 
could  be  separated  and  removed  to  different 
places.  The  71st  section  of  the  Poor  Law 
Amendment  Act,  in  order  to  settle  those 
difficulties,  enacted  that "  every  child  which 
shall  be  bom  a  bastard  after  the  passing 
of  this  Act  shall  have  and  follow  the  settle- 
ment of  the  mother  of  such  child,  until 
such  child  shall  attain  the  age  of  sixteen 
or  shaU  acquire  a  settlement  in  its  own 
right."  Upon  this  section  it  was  decided 
by  Lord  Campbell  and  the  Court  of  Queen's 
Bench,  in  1853  {St,  Andrew  v.  Bodenham 
(8),  that  the  place  of  settlement  of  an  ille- 
gitimate pauper  over  the  age  of  sixteen, 
who  had  acquired  no  settlement  of  his  own, 
was  the  place  of  his  birth,  and  not  the  set- 
tlement of  his  mother.     Then  came  the 

(8)  1  E.  &  B.  465 ;  22  Law  J.  Bep.  M.C.  39. 


present  statute,  which  enacts  that  "an 
illegitimate  child  shall  retain  the  settlement 
of  its  mother  until  such  child  acquires 
another  settlement.''  It.  seems  to  me, 
therefore,  strictly  correct  to  say  that  an 
illegitimate  child  is  a  child  that  derives  or 
may  derive  a  settlement  from  its  parent. 

Lastly,  we  come  to  the  question,  whe- 
ther the  final  provision  of  the  third  part  of 
the  section  is  applicable  to  the  case,  and,  if 
so,  what  is  the  effect  of  iti  The  words 
are,  ''if  ....  it  cannot  be  shewn  what 
settlement  such  child  derives  fi-om  the 
parent,  without  enquiring  into  the  deriva- 
tive settlement  of  such  parent,  such  child 
shall  be  deemed  to  be  settled  in  the  parish 
in  which  he  was  bom." 

Lord  Justice  Lindley  and  Mr.  Justice 
Mathew,  in  the  case  of  HoUingboume  v. 
West  Ham  (4),  considered  that  this  part  of 
the  section  did  not  apply  to  cases  that  came 
within  the  plain  words  of  the  first  part  of 
the  section  relating  to  legitimate  children 
with  their  widowed  mother,  and  therefore 
presumably  not  to  the  case  of  illegitimate 
children  dealt  with  by  the  second  part  of 
the  section;  but  in  opposition  to  this  is 
the  decision  of  Lord  Justice  Lush  and  Mr. 
Justice  Manisty  in  Manchester  v.  St.  Pern- 
eras  (3).  In  that  case  the  mother  of  an 
illegitimate  pauper  had  married,  and  de. 
rived  a  settlement  from  her  husband ;  and 
it  was  decided  that,  upon  the  true  con- 
struction of  this  section,  the  pauper  child 
took  neither  the  birth  settlement  nor 
derivative  settlement  of  its  mother,  but 
that  it  was  settled  in  the  place  of  its  birth. 
The  same  thing  was  again  decided,  in  the 
case  of  T/te  FuUiam  Union  v.  T/ie  Portsea 
Union  (9),  by  Baron  Pollock  and  Mr. 
Justice  Manisty. 

The  difficulty  of  interpretation  in  this 
conflict  of  opinion  is  not  lessened  by  the 
declarations  of  the  Lords  Justices  in  the 
present  year,  in  the  case  already  referred 
to,  with  all  the  above  authorities  before 
them;  that  the  whole  section  was  unin- 
telligible. 

Under  these  circumstances,  it  is  impos- 
sible to  speak  with  any  confidence  as  to 
the  proper  interpretation  of  the  Act;  but 
the  best  judgment  I  can  form,  after  very 
full  and  careful  consideration,  is  that  the 

(9)  50  Law  J.  Bep.  M.C.  144 ;  Law  Bep.  7 
Q.B.  D.  384.  ^ 
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third  part  of  the  section  is  applicable  to  the 
case  of  ill^timate  children  whose  mother 
has  derived  a  settlement  from  her  father, 
and  that  as  soon  as  this  appears  then  the 
contingency  has  arisen  whidi  is  referred  to 
in  the  Act — namely,  that  it'  cannot  be 
shewn  what  settlement  such  children  de- 
rived from  the  parent  without  enquiry 
into  the  derivative  settlement  of  such 
parent,  and  that  the  consequence  expressly 
provided  for  by  the  Act  immediately  fol- 
lows— namely,  that  the  children  shall  be 
deemed  to  be  settled  in  the  place  where 
they  were  bom.  Taking,  then,  the  section 
as  a  whole,  I  interpret  it  as  follows: — 
That,  in  considering  the  immediate  ques- 
tion of  the  settlement  of  a  pauper,  as  a 
general  rule,  no  pauper  is  to  be  deemed  to 
have  derived  a  settlement  from  another 
person.  From  this  general  rule  there  are 
excepted  the  cases  of  married  women,  who 
are  still  to  derive  their  settlements  from 
their  husbands ;  and  children  under  sixteen 
and  illegitimate  children,  who  are  to  de- 
rive and  retain  the  settlement  of  their 
parents.  The  Legislature  then  proceeds  to 
recur  to  the  general  rule,  by  making  an 
exception  upon  the  exception,  and  declares 
that  so  far  as  pauper  children  are  concerned 
they  shall  not  derive  from  their  parents  a 
derivative  settlement ;  but  in  cases  where 
the  parent's  settlement  itself  is  a  derivative 
one  the  children  shall  be  sent  to  the  place 
of  their  own  birth,  and  in  such  case  shall 
derive  no  settlement  from  their  parent 
at  all. 

We  are  of  opinion  that  we  must  confirm 
the  order  of  Quarter  Sessions,  with  costs. 

Order  confirmed. 


Solicitors— Clarkson,  Greenwell  &  Co.,  for  appel- 
lants ;  Lovell,  Son  &  Pittield,  agents  for  T.  J. 
Reynolds,  High  Wycombe,  for  respondents. 
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83.    1  SHELLET  (apjyellant)  v,  bethell 
.  23,  J  (respondent). 

Stage  Plays — TJieatres  Regulation  Act 
(6  it  7  Vict,  c.  68),  8,  "i— Place  of  Public 
Resort  —  Public  Performance  in  Private 
Theatre, 

By^dtl  Vict,  c,  68.  s,  2  {the  Theatres 
Regulation  Act)^  it  is  enacted  that ''  it  shaU 
not  be  lawful  to  have  or  keep  any  house  or 
other  place  of  public  resort  for  the  public 
performance  of  stage  plays  without  liceiice 
from  tlie  Lord  Chamberlain,** 

The  appellant^  owner  of  a  private  theatre^ 
lent  it  topersonsfortheperfomvanceonfour 
occasions  of  plays  in  it  for  the  benefit  of  a 
cliai%ty.  Stick  performances  were  advertised^ 
and  tickets  of  admission  were  sold  by  tlie 
managers  on  behalf  of  the  charity  to  the 
general  puMiCy  wlio  witnessed  the  performs 
ances  to  the  number  of  about  300  on  each 
occasion.  No  money  wa^  taken  at  the 
doors  ;  the  appellant's  servants  opened  and 
closed  the  house  for  the  performances^  and 
he  never  parted  with  the  possession  of  the 
building^  and  received  nothing  for  the  use 
of  his  hxmse  or  servants.  The  appellant 
was  convicted  under  the  ahove  section,  he 
not  having  any  licence  : — 

Held,  that  the  conviction  was  right. 

Case  stated  by  a  metropolitan  police 
magistrate,  imder  20  &  21  Vict.  c.  43,  on 
the  hearing  of  four  several  oomplidnts 
by  the  respondent  against  the  appellant, 
charging  that  the  appellant,  on  the  13tb, 
15th  and  16th  of  December,  1882,  and  on 
the  16th  of  January,  1883,  being  the  occu- 
pier and  keeper  of  a  certain  house  of  public 
resort  called  The  Shelley  Theatre,  did  have 
and  keep  open  the  said  house  for  the  public 
performance  of  stage  plays  therein,  without 
authority  or  licence  as  required  by  law, 
oontraiy  to  section  2  of  6  &  7  Vict.  c.  68. 
Upon  the  hearing  the  following  facts  were 
proved  or  admitted : — 

1.  The  appellant  is  the  owner  and  occu- 
pier of  Shelley  House,  Chelsea,  in  the 
county  of  Middlesex.  He  is  also  the  owner 
and  occupier  of  a  piece  of  land  on  the 
opposite  side  of  Tite  Street,  upon  which  he 
has  built  a  house  or  building  called  "  The 
Shelley  Theatre."  This  is  quite  a  separate 
and  diistinct  building  from  Shelley  House, 
and  apart  from  it 


Vol. '53.] 

SkeUey  y.  BetheU. 

2.  The  said  Shelley  Theatre  is  in  the 
appellant's  occupation,  and  he  is  rated  for 
it  separately  from  his  private  residence. 
Externally  there  is  nothing  to  indicate 
that  stage  plays  are  performed  within  the 
theatre.  The  interior  is  fitted  up  as  an 
ordinary  theatre,  with  a  stage,  stage 
scenery,  stage  machinery,  footlights,  drop- 
scene,  curtain,  orchestra  and  dressing-rooms 
for  the  actors.  The  part  of  the  theatre  for 
spectators  contains  seats  for  200  or  300 
spectators.  There  is  no  place  in  the  theatre 
used  for  the  sale  of  tickets  or  the  receipt 
of  money  for  admission,  nor  any  box  or 
checktaker's  office,  nor  any  of  the  other 
appliances  for  taking  seats  or  money  used 
in  a  public  theatre.  On  the  occasions 
in  question  the  tickets  of  admission  were 
given  up  at  the  entrance  lobby  to  a  person 
appointed  to  receive  them.  The  said  the- 
atre is  not  a  patent  theatre,  nor  has  the 
appellant  a  licence  for  the  public  perform- 
ance of  stage  plays  therein. 

3.  With  regard  to  the  summonses  as  to 
the  13th,  15th  and  16th  of  December,  1882, 
it  was  proved  that  in  the  Morning  Post 
newspaper  of  the  5th  of  December,  1882, 
and  in  the  Era  newspaper  of  the  9  th  of 
December,  1882,  the  following  advertise- 
ment was  published : — "  Sir  Percy  Shelley's 
Theatre,  Tite  Street,  Chelsea  Embank- 
ments— In  aid  of  the  funds  of  the  School 
of  Dramatic  Art,  there  will  be  performed 
for  the  first  time,  on  Wednesday  the  13th 
of  December,  a  new  and  original  comedy 
in  three  acts,  entitled  '  Cousins,'  by  Ham- 
ilton Aid^,  under  the  author's  personal 
superintendence.  Doors  open  at  7.30.  To 
commence  at  8.0."  Then  followed  a  list  of 
patrons.  ''The  performance  will  be  repeated 
on  Friday  morning  the  15th  at  2  o'clock, 
and  on  ^turday  evening  the  16th  at  7.30. 
Tickets  \l.  1^.,  to  be  procured  of  the  secre- 
tary. School  of  Dramatic  Art,  7  Argyll 
Street,  Eegent  Street." 

4.  It  was  proved  that  such  advertise- 
ments were  inserted  by  the  order  of  the 
secretary  of  the  School  of  Dramatic  Art, 
under  the  direction  of  Mr.  Hamilton  A'ld^, 
the  author  of  the  play  called  "  The 
Cousins"  which  was  performed  in  the 
Shelley  Theatre  as  advertised  under  his 
personal  superintendence.  Mr.  Ai'd^  also 
gave  Mr.  Kaleigh,  the  said  secretary,  in- 
structions to  sell  the  tickets.    Plans  shew- 
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ing  the  position  of  the  seats  in  the  theatre 
were  prepared  by  and  under  the  direction 
of  the  said  secretary,  and  persons  who 
applied  for  tickets  had  their  seats  marked 
in  such  plan  with  a  number  corresponding 
with  that  on  each  ticket. 

5.  It  was  proved  that  over  300  tickets 
were  sold  by  the  said  secretary  for  the  said 
performances  at  llAa,  per  ticket ;  no  names 
were  put  on  the  tickets,  but  numbers 
only,  and  the  secretary  had  no  instruc- 
tions to  refuse  any  applicant.  The  appel- 
lant personally  gave  the  said  secretaiy  no 
instructions  as  to  sale  of  tickets,  but  was 
usually  present  at  the  performances,  and 
gave  directions  occasionally  as  to  the  placing 
of  the  spectators'  seats. 

The  following  is  the  form  of  the  tickets 
so  sold : — 

''Wednesday,  December  13th. 
Amateur  Theatricals. 

Shelley  Theatre. 
Ticket — One  Guinea. 
Doors  open  at  7.30. — ^Performance  at 
8  o'clock." 

6.  On  the  13th  of  December,  1882,  one 
Arthur  Casson  Lewis  purchased  from  the 
said  secretary  and  paid  for  a  ticket,  and 
previously  to  the  performance  for  which 
such  ticket  was  available — ^namely,  that  on 
the  13th  of  December,  1882— the  said 
Arthur  Casson  Ijewis  handed  the  said 
ticket  to  one  John  Mitchell,  a  solicitor, 
who  presented  himself  at  the  time  men- 
tioned on  the  said  ticket  and  demanded 
admission.  The  said  John  Mitchell  was  in 
evening  dress,  and  the  seat  in  the  theatre 
mentioned  on  the  said  ticket  was  unoccu- 
pied. The  said  John  Mitchell  was,  how- 
ever, refused  admission  by  the  order  of  the 
appellant.  The  said  John  Mitchell  was 
clerk  to  the  respondent's  solicitor,  and  I 
concluded  that  he.  was  recognised,  and  on 
this  account  was  refused  admission,  but 
no  direct  statement  to  this  efifect  was  made. 
The  sum  of  \L  Xs,  paid  for  the  said  ticket 
was  returned,  and  accepted  by  the  said  John 
Mitchell,  and  he  left  the  theatre  without 
obtaining  admission. 

7.  No  tickets  of  admission  were,  sold 
within,  outside  or  about  the  theati*e  except 
on  one  occasion,  when  Mr.  Hamilton  Aid^ 
just  outside  the  theatre  received  a  guinea 
from  a  gentleman  for  a  ticket,  which  was 
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afterwards  sent  to  him  by  post.  It  was 
admitted  that  the  farce  of  "  Apres  le  Bal " 
and  the  play  of  "  The  Cousins  *'  were  per- 
formed by  the  draniatis  personas  dressed 
in  costumes  in  the  said  theatre  on  the- 
evenings  of  the  13th  and  16th  of  Decem- 
ber, and  the  afbei*noon  of  the  15th  of 
December,  1882,  and  that  the  said  pieces 
were  stage^plays  within  the  meaning  of  the 
said  statute  6  &  7  Yict.  c.  68. 

8.  It  was  proved  that  the  appellant 
painted  part  of  the  scenery  used  at  the 
performance  of  one  of  the  said  stage  plays 
and  witnessed  the  performances.  All  the 
scenery  used  was  his,  and  his  servants 
opened  the  theatre  doors,  shifted  the  scenes, 
and  closed  the  building  after  the  perform- 
ances on  all  the  occasions,  and  large 
audiences  were  present  on  each  of  them. 
The  appellant  never  parted  with  the  pos- 
session of  the  theatre,  but  only  allowed 
Mr.  Hamilton  Aid^  and  those  interested 
in  the  School  of  Dramatic  Art  to  use  the 
same  for  the  purpose  referred  to.  There 
was  no  evidence,  and  it  was  not  alleged, 
that  the  appellant  had  been  paid  or  received 
any  money  or  other  reward  on  account  of 
the  said  performances  or  for  the  use  of  the 
said  theatre,  or  for  allowing  persons  to  be 
admitted  thereto  to  witness  the  said  per- 
formances. It  was  not  alleged  that  any 
distilled  or  fermented  excisable  liquor  was 
sold  in  the  said  theatre.  It  was  admitted 
that  the  balance  of  the  moneys  received  by 
the  said  secretary,  after  he  had  paid  the 
expenses  incurred  in  connection  with  the 
performances,  was  paid  or  applied  by  him 
to  the  funds  of  the  said  School  of  Dramatic 
Art. 

9.  With  reference  to  the  summons  as  to 
the  16th  of  Januaiy,  1883,  it  was  proved 
that  programmes  were  sent  by  the  secretaiy 
of  the  Victoria  Hospital  for  Children  to 
about  thirty  persons,  and  a  large  number 
of  programmes  were  sent  to  other  persons 
interested  in  the  hospital. 

9.  If  a  person  came  to  the  hospital  and 
paid  109.  Qd.f  a  receipt  was  given  him  in 
the  following  form  : — 

"  The  Victoria  Hospital  for  Children, 
Queen's  Road  West,  Chelsea,  and  Church- 
fields,  Margate. 

Series  F.  203.  15/1/83 

**  Received  of  Mr.  Mitchell  the  sum  of 
balf  a  guinea,  being  a  donation  towards 


the  funds  of  the  above  hospital  for  the 
year  1883. 

10*.  6d,        R.  E.  Blount,  Secretary." 
And  a  ticket  to, see  the  performance  was 
given  hira  in  the  following  form  : — 
"  The  Shelley  Private  Theatre. 

Tite  Street,  Chelsea  Embankment. 
By  kind  permission  of  Sir  Percy  Shelley. 

An  amateur  performance  of  'The  Pai> 
venu  *  will  be  given  at  the  above  theatre, 
on  Tuesday  evening,  January  16th,  1883. 
To  witness  which  the  honour  of  the  com- 
pany of  Mr.  Gibson  is  requested.  The 
curtain  will  rise  at  7.30." 

10.  Any  of  the  public  could,  by  paying 
the  sum  of  10«.  6d.,  get  a  ticket  of  admis- 
sion ;  but  it  was  proved  that  two  applic- 
ants, gentlemen  from  the  office  of  the 
respondent's  solicitor,  were  informed  that 
the  appellant  reserved  the  right  of  re- 
fusing any  one  admission  if  he  thought  fit. 

11.  It  was  proved  that  a  person  sent 
IL  Is.  to  the  secretary,  and  asked  for  two 
invitations,  but  by  mistake  they  were  not 
sent ;  and  the  person,  not  being  able  to  be 
present  at  the  performance,  thereupon 
asked  for  his  money  back,  and  it  was  re- 
turned. 

12.  As  in  the  former  case,  the  appellant 
never  parted  with  the  possession  of  the 
theatre,  but  only  allowed  those  interested 
in  the  hospital  to  use  it  for  the  purpose 
referred  to.  The  appellant  was  prasent, 
but  in  no  way  took  part  in  the  perform- 
ances. No  evidence  was  given  to  shew 
that  the  appellant  personally  received  any 
pecuniary  benefit  from  the  performance, 
but  I  believed  on  the  evidence  that  he  lent 
the  theatre  gratuitously,  and  allowed  the 
sale  of  the  tickets  above  described  for  the 
benefit  of  the  objects  above  named.  A 
large  audience  was  present  on  the  occasion. 

1 3.  It  was  admitted  that "  The  Parvenu  " 
is  a  stage  play  within  the  meaning  of  the 
statute  6  &  7  Vict.  c.  68,  and  that  it  was 
performed  by  the  dramatis  personce  in  cos- 
tume in  the  said  theatre  on  the  16bh  of 
January,  1883,  in  accordance  with  the 
said  programme. 

14.  The  police  were  specially  employed 
on  each  of  the  four  occasions  to  keep  order 
and  regulate  the  traffic  in  the  street,  and 
were  paid  by  the  appellant. 

15.  It  was  contended  on  behalf  of  the 
appellant : — 
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(1.)  That  the  said  building  (that  is^  the 
Shelley  Theatre)  was  not  a  house  or  place 
of  public  resort  within  the  meaning  of 
section  2  of  the  said  statute  (6  &  7  Vict, 
c.  68). 

(2.)  That  even  if  it  was  a  house  or 
place  of  public  resort,  it  was  not  kept  for 
the  public  performance  of  stage  plays  with- 
in the  meaning  of  the  said  section. 

(3.)  That  the  said  building  must  be 
both  a  house  or  place  of  public  resort  and 
kept  for  the  public  performance  of  stage 
plays  to  justify  a  conviction  under  the 
section. 

(4.)  That  the  keeping  referred  to  within 
the  section  meant  an  habitual  keeping  of 
a  place  of  public  resort  for  the  public 
performance  of  stage  playa,  and  not  an 
occasional  performance,  as  proved  in  this 
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16.  I  was  of  opinion,  on  the  evidence, 
that  the  said  building  called  the  Shelley 
Theatre  was  a  theatre,  and  that  the  same 
was  had  and  kept  open  as  a  place  of 
public  resort  for  the  public  performance  of 
stage  plays  on  the  days  mentioned  in  the 
summonses,  and  that  the  said  theatre  was 
not  a  patent  theatre,  or  duly  licensed  as 
required  By  law  (see  section  2  of  6  k  1 
Vict,  c  68),  and  I  imposed  a  penalty  of 
1«.  and  costs  on  the  appellant  in  each  of 
the  four  summonses  taken  out  under  that 
section. 

There  was  another  complaint  and  con- 
viction imder  section  11,  but  no  aigument 
was  addressed  to  the  Court  upon  it^  in 
consequence  of  their  decision  against  the 
appellant  under  section  2. 

WUlia  Bund,  for  the  appellant. — This 
was  not  a  place  of  public  resort,  because 
the  appellant  could  refuse  admission  to  any 
person ;  he  was  not  paid  for  the  use  of  it. 

[liOBD  Coleridge,  C.J. — Cannot  the 
lessee  of  any  theatre  refuse  admission,  if 
he  pleases  ?1 

Not,  it  IS  submitted,  if  the  person  is 
willing  to  pay  the  price,  and  there  is  room. 
If  any  one  has  a  iight  to  go  to  a  place 
whenever  he  likes,  that  is  a  public  place. 
This  is  like  a  private  house ;  it  does  not 
differ  from  a  room  in  an  ordinary  house 
fitted  up  for  amateur  theatricals.  Then, 
before  the  conviction  under  section  2  can 
be  sustained,  there  must  be  shewn  to  be  an 


habitual  keeping.  Merely  allowing  the 
occasional  use  of  this  private  theatre  to 
persons  other  than  his  personal  friends 
cannot  be  said  to  be  keeping  a  place  of 
public  resort. 

[Lord  Coleridge,  C.J. — The  words  are 
*'  have  or  keep,"  and  there  is  a  dLstinction.] 

In  The  Queen  v.  Stragnell  (1)  Lush,  J., 
says  that  it  would  be  straining  the  lan- 
guage to  the  very  utmost  to  say  that  this 
section  would  apply  to  any  person  who 
only  pays  for  permission  to  act  plays  for  a 
single  evening  or  for  a  succession  of  six 
evenings.  So  it  would  be  straining  the 
Act  to  say  that  a  man  who  occasionally 
admits  the  public  has  or  keeps  the  place. 

[Mathew,  J. — But  there  is  a  penalty 
for  every  day,  so  there  must  be  in  contem- 
plation a  having  or  keeping  for  a  single 
day.] 

Then  the  appellant  is  not  liable  for  the 
acts  of  his  friends  to  whom  he  lent  the 
theatre. 

[Lord  Coleridge,  C.J. — He  knew  what 
it  was  for,  and  he  lent  his  servants  with 
the  theatre.] 

Poland  and  B.  Coleridge  were  not  called 
on  for  the  respondent. 

Lord  Coleridge,  C.  J. — ^It  is  reasonably 
clear  that  in  this  case  Sir  Percy  Shelley 
has,  I  dare  say  with  the  best  intentions, 
been  guilty  of  an  offence  against  the  law, 
and  he  has  therefore  been  properly  con- 
victed in  a  penalty  under  section  2.  That 
section  enacts  that  '^  it  shall  not  be  lawful 
for  any  person  to  have  or  keep  any  house  or 
other  place  of  public  resort  for  the  public 
performance  of  stage  plays  without  autho- 
rity by  virtue  of  letters  patent  from  the 
Crown,  or  without  licence  from  the  Lord 
Chamberlain."  Here  Sir  Percy  Shelley  has 
constructed  a  theatre — a  building  useful 
for  nothing  else  but  a  theatre — and  in 
which  stage  plays  are  acted  from  time  to 
time  \  and  it  is  proved  that,  on  two  occa- 
sions at  least,  for  the  benefit  of  charities 
and  other  excellent  objects,  stage  plays 
were  performed  in  this  house  erected  for 
the  very  purpose.  The  performances  were 
advertised,  and  tickets  were  sold,  and  as 
many  as  300  persons  were  thus  brought 
together,  and  aU  the  ordinary  incidents  of 

(1)  35  Law  J.  Rep.  M.C.  78 ;  Law  Rep.  1  Q.B- 
93. 
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the  public  performance  of  stage  plays  for 
money  occurred  in  this  house  or  theatre 
kept  by  Sir  Percy  Shelley.  It  would  be 
frittering  away  the  language  of  the  Act  of 
Parliament  to  say  that  this  was  not  within 
it.  It  is  important  to  maintain  the  juris- 
diction of  the  Lord  Chamberlain  for  many 
reasons  :  the  collection  of  large  numbers 
of  persons  in  buildings  for  public  exhibi- 
tions leads  to  considerable  danger,  and  the 
safety  of  the  public  requires  that,  in  a 
wealthy  country,  a  person  should  not  be 
able  to  erect  and  open  buildings  which  may 
be  causes  of  danger,  and,  merely  because 
he  is  wealthy  enough  to  dispense  with 
the  receipt  of  money  for  the  public  per- 
formances held  therein,  evade  the  pro- 
visions of  the  Act  altogether.  If  they 
could  do  so,  the  Lord  Chamberlain's  super- 
vision of  places  of  public  entertainment 
would  be  nugatory.  It  is  said  that  the 
appellant  did  not  "  keep  "  this  theatre  as  a 
place  of  public  resort ;  but  the  words  are 
"  have  or  keep,"  and  it  is  obvious  that 
those  words  are  not  meant  to  be  synonym- 
ous, because  the  proprietor  is  made  liable 
to  a  penalty  for  every  single  day  on  which 
the  house  is  kept  open ;  it  is  not,  therefore, 
necessary  to  bring  the  case  within  the 
penal  clauses  that  there  should  be  constant 
or  continual  performances — a  single  per- 
formance incurs  the  penalty.  I  think, 
therefore,  that  the  magistrate  was  quite 
right  in  convicting  the  appellant  on  the 
first  information  under  section  2. 

Upon  the  case  on  the  second  information 
under  section  11  I  express  no  opinion; 
but  the  inclination  of  my  mind  is  that 
Sir  Percy  Shelley  is  not  within  its  pro- 
visions ;  this  is,  however,  only  an  impres- 
sion, as  the  question  has,  by  agi*eement, 
not  been  argued,  and  no  decision  was  to  be 
pronounced  upon  it. 

Mathew,  J. — I  am  of  the  same  opinion. 
The  argument  against  the  conviction  was, 
that  a  private  theatre,  open  occasionally 
for  public  performance,  is  not  a  place  of 
public  resort  for  the  public  performance  of 
stage  plays  within  section  2  of  the  Theatres 
Begulation  Act.  But  while  the  esirlier 
part  of  the  section  says  that  it  shall  not 
be  lawful  to  have  or  keep  any  place  of 
public  resort  for  the  public  performance  of 
tstage  plays  without  a  licence,  the   latter 


part  imposes  a  penalty  for  every  day  on 
which  such  place  shall  have  been  kept 
open  for  the  purpose  aforesaid.  What  is 
the  purpose  referred  to  1  It  is  the  public 
performance  of  stage  plays.  Now,  it  is 
clear  that  here  the  place  was  so  open,  and 
the  public  were  invited  to  attend,  and  did 
attend,  on  payment  for  their  tickets.  The 
conviction  must  be  affirmed  on  the  first 
information.  I  say  nothing  about  the 
second. 

Conviction  affirmed. 


Solicitors— C.  E.  Withall,  for  appellant ;  C.  &  S. 
Harrison  k.  Co.,  for  respondent. 


THE    QUEEN  (on  the  pTosecu- 

lion  of  the  Assessment  Com" 

1883.       J      mittee  of  the  Poplar  Union^ 

July  19.     )      respondents)   v.    the  east 

AND  WEST  INDIA  DOCKS  GOM- 

PANT  {appellants). 

Hating  —  Quinqtiennial  Valuation  — 
Supplernental  Valuation — "  Alteration  " — 
"  Preceding  Twelve  Months  " — Evidence — 
Valuation  (Metropolis)  Act,  1869  (32  d:  33 
Vict.  c.  67),  ss.  46  and  47. 

The  quinquennial  valuation  made  under 
tite  Valuation  (Metropolis)  Act,  1869,  is 
conclusive  as  to  tlie  value  of  t/ie  property  cU 
the  time  it  was  made,  and  tlie  owner  is  not 
entitled,  for  the  purpose  of  a  supplemental 
valuation  list,  to  have  the  property  valued 
at  its  present  a^ual  value,  and  such  value 
entered  in  the  supplemental  list,  but  to  have 
deducted  merely  the  alteration,  if  any,  in 
value  which  has  taken  pUbce  during  the 
preceding  twelve  montlis. 

In  support  of  a  claim,  by  the  ovmer  oj 
property  to  have  that  property  inserted  in 
a  supplemental  valuation  list  made  by  the 
overseers  of  a  m^etropolitan  parish,  on  the 
ground  that  an  alteration  has  taken  place 
in  the  value  of  stcch  property  unthin  t^te 
preceding  twelve  months,  within  the  mean- 
ing of  section  46  of  the  Volution  (Metro- 
polis) Act,  1869,  evidence  of  diminution  in 
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annual  profits  is    ctdmissible   and    rde- 
vant,  btU  by  itself  is  not  sufficient. 

These  were  mlee  to  quash  two  orders 
made  by  the  Court  of  General  Assessment 
Seasions,  holden  at  the  Guildhall,  West- 
minster, on  Tuesday,  the  16th  of  March, 
1883,  under  and  by  virtue  of  the  Yaluation 
(Metropolis)  Act,  1869,  subject  to  two 
identical  Special  Cases  in  respect  of  each  of 
the  above  parishes  stated  by  the  said  Court 
for  the  opinion  of  the  Queen's  Bench  Divi- 
sion of  the  Iligh  Court  of  Justice. 

From  the  Special  Cases  it  appeared  that 
the  East  and  West  India  Docks  Company 
are  and  have  been  for  many  years  pos- 
sessed of  extensive  docks,  premises  and 
hereditaments  lying  partly  in  the  parish 
of  Bromley,  St.  Leonard,  and  partly  in 
the  parish  of  All  Saints,  in  the  Poplar 
Union,  in  the  county  of  Middlesex. 

At  the  quinquennial  valuation  made  in 
1875,  Mr.  Greorge  Pownall  was  appointed 
by  the  Court  of  General  Assessment  Ses- 
sions to  make  a  valuation  of  the  said 
property  under  the  provisions  of  the  Valu- 
ation (Metropolis)  Act,  1869,  and  the 
Court,  after  considering  his  report,  duly 
fixed  the  gross  and  rateable  values  of  the 
aforesaid  hereditaments,  and  such  values 
were  duly  entered  in  the  quinquennial 
valuation  list  for  1875. 

At  the  next  quinquennial  valuation, 
which  took  place  in  the  year  1880,  the 
said  company  were  assessed  at  the  same 
values  as  before,  and  did  not  appeal 
against  the  said  valuation  list,  or  the  as- 
sessment so  made,  and  such  values  were 
duly  entered  in  the  quinquennial  list  of 
1880. 

In  the  year  1881  supplemental  valua< 
tion  lists,  within  the  meaning  of  the  Valu- 
ation (Metropolis)  Act,  1869  (32  &  33 
Vict.  c.  67.  8.  46)  (1),  were  duly  made 

(1)  32  k  33  Vict.  c.  67.  s.  46 :— "  Every  valua- 
tion list  shall  be  revised  in  manner  directed  by 
this  Act,  and  snch  revision  in  every  period  of 
five  years  (the  first  of  snch  periods  beginning 
with  the  6th  day  of  April,  1871)  shall  be  con- 
ducted as  follows : — 

*'l.  In  each  of  the  first  four  years  of  such 
period  a  supplemental  list  shall,  if  necessary,  be 
made  out  in  the  same  form  as  the  valuation 
list,  and  shall  shew  all  the  alterations  which 
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and  deposited  by  the  overseers  of  the  said 
parishes.     They  did  not  include  therein 

have  taken  place,  during  the  preceding  twelve 
months  in  any  of  the  matters  stated  in  the 
valuation  list,  but  shall  contain  only  the  here- 
ditaments affected  by  such  alterations.  If  no 
alteration  has  taken  place  which  makes  a 
supplemental  list  necessary,  the  overseers  shall 
send  a  certificate  to  that  effect  to  the  assess- 
ment committee  in  place  of  such  list,  which 
certificate  may  be  in  the  form  contained  in  the 
second  schedule  to  this  Act : 

"  2.  In  the  fifth  year  of  every  such  period  the 
overseers  shall  make  a  new  valuation  list : 

**  3.  The  same  regulations  shall  be  observed  and 
the  same  proceedings  shall  be  had  in  the  case 
of  a  supplemental  list  and  a  new  valuation  list 
as  are  directed  by  this  Act  and  the  Acts  in- 
corporated herewith  in  the  case  of  the  valuation 
list  made  in  the  first  year  after  the  passing  of 
this  Act : 

"  4.  A  supplemental  list  and  a  new  valuation 
list  shall  come  into  force  at  the  beginning  of 
the  year  succeeding  that  in  which  they  are 
respectively  made  in  the  first  year  after  the 
passing  of  this  Act : 

''5.  In  each  of  the  last  four  years  of  such 
period  the  valuation  list  which  was  in  force  on 
the  day  before  the  commencement  of  each  such 
year,  together  with  and  as  altered  by  the  sup- 
plemental list,  if  any,  which  comes  into  force  at 
the  commencement  of  such  year,  shall  be  the 
valuation  list  which  is  in  force  during  that  year ; 

"  6.  A  new  valuation  list  when  it  comes  into 
force  shall  supersede  the  valuation  list  which 
was  in  force  during  the  fifth  year  of  such 
period." 

Section  47 :  "  If  in  the  course  of  any  year  the 
value  of  any  hereditament  is  increased  by  the 
addition  thereto  or  erection  thereon  of  any 
building,  or  is  from  any  cause  increased  or  re- 
duced in  value,  the  following  provisions  shall 
have  effect : 

**  1.  The  overseers  of  the  parish  in  which  such 
hereditament  is  situate  may,  and,  on  the  written 
requisition  of  the  assessment  committee,  or  of 
any  ratepayer  of  the  union,  or  of  the  surveyor  of 
taxes  for  the  district,  shall  send  to  the  assess- 
ment committee  a  provisional  list  containing  the 
gross  and  rateable  value  as  so  increased  or  re- 
duced of  such  hereditament : 

**  2.  A  copy  of  the  requisition^shall  be  sent  by 
the  person  making  it  to  the  clerk  of  the  assess- 
ment committee,  and  if  within  fourteen  days 
after  the  rcquii$ition  has  been  served  on  the 
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the  said  hei'editaments  of  the  said  com- 
pany.   No  objection  was  made  by  the  said 

overseers  thoy  make  default  in  sending  such 
provisional  list,  he  shall  forthwith  summon  the 
assessment  committee,  and  the  assessment  com- 
mittee shall  appoint  a  person  to  make  such 
provisional  list,  in  the  same  manner  as  is  in 
this  Act  provided  in  the  case  of  the  overseers 
failing  to  transmit  a  valuation  list : 

"  3.  On  the  receipt  of  the  list,  the  clerk  of  the 
assessment  committee  shall  serve  on  the  sur- 
veyor of  taxes  for  the  district  a  copy  of  the 
list,  and  shall  serve  on  the  occupier  of  any 
hereditament  to  which  the  list  relates  a  copy  of 
so  much  thereof  as  relates  to  that  hereditament. 
Every  copy  shall  be  accompanied  by  a  note 
specifying  a  day,  being  not  less  than  fourteen 
days  after  the  date  of  the  service  of  the  notice* 
on  or  before  which  any  objection  to  the  pro- 
visional list  may  be  made,  and  stating  the  mode 
in  which  an  objection  is  to  be  made.  Such  copy 
and  notice  shall  be  served  in  the  same  way  as 
notices  by  an  assessment  committee  are  served : 

*•  4.  An  objection  may  be  made  to  any  such  pro- 
visional list  by  the  said  occupier,  and  by  the 
surveyor  of  taxes,  or  by  either  of  them,  by 
notice  thereof  in  writing  being  served  on  the 
clerk  of  the  assessment  committee,  on  the  over- 
seers, on  the  surveyor  of  taxes,  and  on  the 
occupier,  or  on  such  of  them  as  the  case  may 

require: 

**5.  Theclerkof  the  assessment  committee,  on 
the  receipt  of  the  notice  of  any  objection,  shall 
forthwith  summon  a  meeting  of  the  committee, 
and  give  notice  of  the  time  and  place  of  such 
meeting  to  the  overseers,  to  the  surveyor  of 
taxes,  and  the  occupier  : 

**  6.  The  committee  shall  hear  and  determine  on 
the  objection  in  the  same  manner  as  if  it  were 
an  objection  to  a  valuation  list,  and  may  make 
such  order  as  they  think  just : 

**  7.  If  no  objection  is  made,  then  on  the  expira- 
tion of  the  time  for  making  objections,  or  if  an 
objection  is  made,  then  as  soon  as  the  assess- 
ment committee  have  determined  on  the  objec- 
tion, the  assessment  committee  shall  cause  a 
copy  to  be  made  of  the  provisional  list,  with  any 
alteration  made  in  it  by  the  committee,  and 
shall  return  the  list  and  the  copy  thereof,  after 
being  dated  and  signed  by  their  clerk,  to  the 
overseers : 

**  8.  A  provisional  list,  signed  as  aforesaid,  shall 
have  operation  from  the  date  of  the  service  by 
the  clerk  of  the  assessment  committee  of  a  copy 
of  the  list,  and  notice  on  the  occupier ;  and  shall 


company  to  the  said  supplemental  lists, 
nor  any  applicjition  to  be  inserted  therein. 

In  1882,  noticas  were  -given  by  the 
said  company  to  the  overseers  of  the  said 
parishes,  requiring  them  to  make  and  de- 
posit supplemental  valuation  lists,  within 
the  meaning  of  section  46  of  the  Valua- 
tion (Metropolis)  Act,  1869  (1),  aforesaid, 
fihewing  the  alterations  which  had  taken 
place  within  the  preceding  twelve  months 
in  the  gross  and  rateable  values  of  the 
sjiid  hereditaments. 

A  supplemental  valuation  list,  within 

continue  in  force  until  the  first  list  (supple- 
mental or  other),  which  is  subsefjuently  made, 
comes  into  force : 

"  9.  Upon  a  provisional  list  coming  into  opera- 
tion, the  overseers  shall  make  such  entries  in  the 
rate  book  for  the  then  current  poor  rate  as  will 
bring  the  same  into  conformity  with  such  list, 
and  shall  also  enter  therein  the  date  at  which 
such  list  is  to  come  into  operation,  and  shall 
charge  the  occupier  of  such  hereditament  with  a 
proper  proportion  of  such  current  poor  rate, 
regard  being  had  to  the  time  which  has  elapsed 
between  the  making  of  such  rate  and  the  said 
rate,  and  to  the  rateable  value  stated  in  such 
provisional  list,  and  such  occupier  shall  be  con- 
sidered as  actually  rated  for  such  sum  from  the 
said  date,  and  be  liable  to  pay  the  same,  and  the 
same  may  be  enforced  accordingly : 

"  10.  A  provisional  list,  during  the  time  that  it 
is  in  force,  shall  be  deemed  to  form  part  of  the 
valuation  list  for  the  time  being  in  force,  and 
shall  (so  far  as  is  necessary)  be  substituted  for 
so  much  of  that  valuation  list  as  relates  to  the 
same  hereditament,  and  every  rate  and  tax,  in 
respect  of  which  the  valuation  list  is  conclusive, 
which  are  respectively  made  or  charged  after 
the  provisional  list  comes  into  force,  and  the 
proportion  of  the  current  rate  charged  as  before 
provided  in  this  section,  shall  be  levied  accord- 
ingly ;  but  if  when  the  next  revision  of  the 
valuation  list  takes  place  the  list  as  approved 
and  altered  on  appeal  contains  a  smaller  value 
for  the  hereditament  comprised  in  a  provisional 
list  tlian  the  value  stated  in  such  provisional 
list,  the  amount  of  rate  or  tax  which  has  been 
overpaid  in  consequence  of  the  larger  value 
having  been  stated  shall  be  repaid  or  allowed  : 

"11.  Nothing  in  this  section  shall  affect  the 
value  on  which  any  rate  is  made,  or  sum  is 
assessed,  or  contribution  required,  which  is  made, 
assessed,  or  required  on  the  totals  of  the  gross 
or  rateable  value  of  parishes  or  unions.'* 
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the-meaning  of  section  46  of  the  Valua- 
tion (Metropolis)  Act,  1869  (1),  was,  sub- 
ject to  the  question  of  the  omission  of  the 
company's  hereditaments  hereinafter  men- 
tioned,  duly  made  and  deposited  by  the 
overee^rs  of  the  said  parish,  in  which;^were 
included  divers  other  hereditaments  in  the 
said  parish.  The  said  overseers  did  not 
include  in  the  said  supplemental  list  the 
said  hereditaments  of  the  said  company, 
or  any  of  them,  or  the  gross  or  rateable 
value  thereof. 

The  said  company  served  on  the  clerk 
of  the  assessment  committees  of  the  afore- 
said parishes  respectively,  and  on  the  over- 
seers, notices  that  they  were  aggrieved  by 
the  said  omission,  and  that  they  dedred 
that  the  supplemental  list  should  be  cor- 
rected by  the  insertion  therein  of  the  said 
hereditaments  with  a  lower  assessment  ^ 

The  said  assessment  committees  heard 
counsel  for  the  said  company  on  their  ob- 
jection and  requirements.  With  a  view  to 
proving  that  there  had  been  an  alteration 
within  the  meaning  of  section  46  enti- 
tling the  company  to  a  revision  of  the 
valuation  list,  the  company,  by  their  coun- 
.sel,  tendered  in  evidence  their  books  and 
biUance-sheets  for  the  years  1874  to  1881 
inclusive,  and  offered  to  verify,  by  the  tes- 
timony of  witnesses,  the  facts  and  figures 
therein  contained,  and  contended  that  the 
said  books  and  balance-sheets  shewed  that 
there  had  been  a  continuous  and  a  consi- 
derable decline  in  the  profits  of  the  com- 
pany, extending  over  the  said  several 
years  down  to  and  including  1881,  and 
that  an  important  portion  of  such  dimi- 
nution had  occurred  during  the  preceding 
twelve  months;  and  that,  under  the  cir- 
cumstances stated,  an  alteration  within 
the  meaning  of  section  46  had  taken 
place.  No  evidence  other  than  as  above 
mentioned  was  tendered. 

The  assessment  committees  respectively 
resolved  '*  That  the  committees  decline  to 
insert  the  property  of  the  East  and  West 
India  Docks  Company  in  the  supplemental 
valuation  lists  of  Poplar  and  Bromley, 
believing  that  no  such  alterations  have 
been  made  in  the  value  of  such  property 
as  is  contemplated  by  the  Valuation  (Me- 
tropolis) Act,  1869." 

Thereupon  the  said  company  duly  ap- 
pealed to  the  Court  of  Assessment   8es- 
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sions,  and  served  the  said  assessment 
committees  with  notices  thereof.  On  the 
hearing  of  the  said  appeal,  the  assessment 
committees  appeared  as  respondents  in 
support  of  their  decision. 

On  the  said  hearing,  by  agreement 
between  the  parties,  no  further  evidence 
was  tendered  by  either  side;  but  the 
opinion  of  the  Assessment  Sessions  was 
asked  upon  the  following  questions: — 
(1)  whether  the  evidence  tendered  to  the 
assessment  committee,  or  any  and  what 
part  thereof,  was  relevant  and  admissible ; 
if  any,  then  (2),  whether  such  relevant 
and  admissible  evidence  tendered,  if 
proved,  was  sufficient  to  establish  an 
alteration  within  the  meaning  of  section 
46 ;  (3)  whether,  assuming  an  alteration 
within  the  twelve  months  established, 
the  company  were  therefore  entHled  to 
have  the  present  actual  value  ascertained 
and  inserted  (as  was  contended  by  the 
company),  or  only  to  have  the  values 
standing  in  the  valuation  list  reduced  by 
the  amount  of  the  alteration  in  value,  if 
any,  occurring  within  the  preceding  twelve 
months,  and  to  have  such  altered  values 
inserted  in  the  supplemental  list  (as  was 
contended  by  the  asse&sment  committees). 
The  company  duly  applied  to  the  Jus- 
tices in  Assessment  Sessions  to  direct  a 
valuation  of  the  said  hereditaments  under 
section  36  of  the  said  Act.  It  was 
agreed  that  the  balance-sheet  for  the  year 
1881  should  be  taken  as  though  made  for 
the  twelve  months  preceding  the  said 
supplemental  list  objected  to,  saving  all 
other  (if  any)  just  exceptions  thereto. 
(The  said  company's  balance-sheets  were 
annexed  to  and  formed  part  of  these 
cases.) 

It  was  contended  for  the  company 
that  the  whole  of  the  evidence  so  ten> 
dered  was  relevant  and  admissible,  and 
that  such  evidence,  if  proved,  was  suffi- 
cient to  establish,  and  did  establish,  that 
an  alteration  had  taken  place  within  the 
preceding  twelve  months  within  the  mean- 
ing of  section  46  of  the  said  Act;  and 
that,  it  being  thus  established  that  an 
alteration  had  taken  place,  the  company 
were  entitled  to  have  the  hereditaments 
valued  at  the  present  actual  value,  and 
such  value  entered  in  the  supplemental 
list.      It  was  further  contended,  in  the 
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alternative,  that  the  company  were,  at 
all  events,  entitled  to  a  reduction  in  the 
-  valuation  list  in  respect  of  the  diminution 
of  profits  occurring  during  the  preceding 
twelve  months. 

It  was  contended  for  the  assessment 
committee  that  the  company  were  con- 
cluded by  the  quinquennial  valuation 
made  in  1880  as  to  the  value  of  the  said 
hereditaments  at  that  date,  and  also  by  the 
supplemental  list  of  1881  as  to  no  altei'a- 
tion  having  occurred  in  the  value  in  the 
twelve  months  to  which  the  said  supple- 
mental list  refeiTed,  and  that  the  said 
company  could  not  go  behind  either  of  the 
said  lists,  and  that  the  evidence  as  to  a 
falling  off  in  the  years  1875  to  1881  was 
consequently  irrelevant  and  inadmissible, 
and  that  none  of  the  evidence  tendered 
was  relevant  and  admissible,  or,  if  any, 
only  such,  if  any,  as  shewed  a  falling  off 
within  the  preceding  twelve  months  be- 
tween April  1881  and  April  1882;  and 
that  such  last-mentioned  evidence  was  not, 
nor  was  the  whole  of  the  evidence  ten- 
dered, even  if  relevant  and  admissible, 
sufficient  to  establish  an  alteration  within 
the  said  preceding  twelve  months,  April 
1881  to  April  1882,  within  the  meaning 
of  section  46  of  the  said  Act;  and  that 
even  if  the  said  evidence  did  establish  an 
alteration  within  the  said  twelve  months, 
the  company  were  not  therefore  entitled 
to  have  the  said  hereditaments  valued 
and  their  present  actual  value  entered  in 
the  supplemental  list,  but  only  to  have 
the  quinquennial  values  reduced  by  the 
amount  of  the  alteration  in  value,  if  any, 
occurring  within  the  preceding  twelve 
months. 

The  Court  made  an  order  in  each  case 
that,  the  whole  of  the  evidence  mentioned 
in  the  above  case,  and  which  was  tendered 
to  the  assessment  committee,  being,  in  the 
opinion  of  the  Court,  relevant  and  ad- 
missible, and,  if  proved,  sufficient  to  estab- 
lish an  alteration  within  the  meaning  of 
section  46  of  the  said  Act ;  and  the  appel- 
lants being  entitled  to  have  the  hercKlita- 
ments  valued  at  their  present  actual  value, 
and  such  value  entered  in  the  supple- 
mental list,  and  not  merely  any  alteration 
in  value  which  might  have  taken  place 
during  the  preceding  twelve  months ;  the 
paid   supplemental  valuation  list  of  each 


of  the   said  parishes   be  altered    accord- 
ingly. 

The  point  of  law  reserved  for  the 
opinion  of  the  High  Court  was  this  : — 
Whether  the  said  decision  and  order,  or 
any  and  what  part  thereof,  is  good. 

Sir  Uardinge  Giffard,  Q.C,  (with  him 
Marriott,  ^.(7.,  and  Kenelm  Digby\  shewed 
cause.— ;The  property  here  is  different  from 
that  as  to  which  it  can  be  asked  what  would 
a  h3rpothetical  tenant  give  for  the  premises 
communibus  annis,  and  it  is  for  that 
reason  that  evidence  of  the  profits  made  in 
certain  years  was  tendered,  to  build  up,  as 
it  were,  the  hypothetical  tenancy ;  and  the 
element  of  profits  is  one  of  Uiose  upon 
which  the  tribunal  is  asked  to  say  that  the 
property  has  gone  down  or  is  increased  in 
rateable  value.  The  question  is,  whether 
the  committee  had  a  right  to  reject  entirely 
the  investigation  whether  the  diminution 
in  profits  arose  from  circumstances  that 
reduce  the  rateable  value  of  the  company's 
premises.  If  instead  of  vessels  coming  as 
near  to  London  as  possible  it  had  become 
usual  for  them  to  go  no  farther  than 
Gravesend,  and  the  profits  thereby  had 
been  reduced,  this  would  cause  an  altera- 
tion in  the  rateable  value  of  the  company's 
docks ;  but  if  the  committees  are  right,  the 
company  cannot  shew  this.  The  evidence 
is  admissible,  and  shewed,  as  a  matter  of 
fact,  a  continued  diminution  in  receipts. 
The  object  of  the  Act  is  not  to  prevent 
valuation  other  than  quinquennial,  but  to 
insure  valuation  every  five  years  at  least 
—The  Union  Assessment  Act,  1862  (25 
&  26  Vict.  c.  103) ;  ss.  5,  15,  22  and  25, 
are  in  marked  contrast  with  the  later  Act, 
and  should  be  looked  at  in  construing 
the  Valuation  (Metropolis)  Act.  By  that 
statute  the  alteration  must  be  by  reason 
of  structural  change,  the  words  "  or  other- 
wise "  being  ejuadem  generis.  By  altering 
the  words  in  the  later  Act,  the  Legislature 
evidently  intended  to  give  the  section  a 
wider  scope.  In  section  47  (1)  the  ejusdem 
gejieris  construction  is  not  to  be  applied. 
They  are  distinct  and  independent  alterna- 
tives. The  alteration  to  be  shewn  is  an 
alteration  in  any  of  the  matters  required 
to  be  stated  in  the  valuation  list,  and  the 
gross  rateable  value  is  one  of  them.  This 
was  the  ground  of  the  decision  in  2%« 
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Queen  v.  St  Mary^  Islington  (2).  The 
supplemental  list  is  to  be  in  the  same 
form  as  the  valuation  list — that  is,  it  must 
shew  the  rateable  value— and  it  is  to  be 
treated  in  the  same  way  as  the  valuation 
list ;  and  it  is  not  to  shew  the  gross  and 
rateable  value  with  reference  to  any  ante- 
cedent valuation,  but  to  shew  what  is 
altered — ^and  that,  in  this  case,  is  the  gross 
rateable  value ;  and  all  that  is  to  be  shewn 
by  the  supplemental  list  is  any  other 
alteration  which  has  taken  place  during 
the  preceding  twelve  months  in  any  of  the 
matters  stated  in  the  valuation  list,  but, 
nevertheless,  the  said  list  shall  contain  only 
the  hereditaments  affected  by  such  altera- 
tions. If  the  value  in  the  valuation  list 
was  to  be  fixed  for  five  years,  why  was 
there  no  distinct  provision  to  that  effect ) 
There  is  no  actual  conclusiveness,  as  it  is 
expressly  subjected  to  the  supplemental 
list  An  alteration,  whether  of  structure 
or  rateable  value,  must  be  inserted  in  the 
supplemental  list.  It  has  not  been  so  in- 
serted in  this  case.  The  words  "altera- 
tion in  the  preceding  twelve  months" 
mean  alteration  from  the  value  on  which 
rates  have  been  paid  for  the  preceding 
twelve  months. 

The  Solicitor-General  {Sir  F.  HerscheU, 
C.C.)(with  him  UoU,  e.C.,and  FtdlarUm), 
in  support  of  the  rules. — ^The  effect  of  the 
order  of  Quarter  Sessions  would  be  prac- 
tically to  destroy  the  effect  and  value  of 
quinquennial  valuations,  and  comes  to  this 
— ^that  if  you  can  shev^  any  alteration  at  all, 
such  as  that  the  premises  would  let  for  less 
or  that  the  profits  were  less  in  any  one  year, 
the  quinquennial  valuation  is  to  be  dis- 
regarded, and  the  premises  must  be  assessed 
anew  as  if  there  had  never  been  any  assess- 
ment before  of  the  particular  premises. 
The  Valuation  (Metropolis)  Act,  1869, 
88.  46  and  47  (1),  deals  with  the  quinquen- 
nial valuation  and  the  procedure  for  sup- 
plemental lists.  The  scheme  of  the  Act 
is  that,  instead  of  there  being  constantly 
changing  valuations  continually  made  from 
time  to  time,  there  shall  be  a  valuation 
which  shall  stand  for  five  years,  subject  to 
variation  in  certain  cases. 

In  this  case  the  quinquennial  valuation 

(2)  48  Law  J.  Rep.  M.C.  123 ;  Law  Rep.  4  Q.B. 
B.  909. 
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made  in  18S0  must  be  taken  as  the  start- 
ing point.  In  1881  a  supplemental  list 
was  made,  but  these  hereditaments  were 
not  inserted  in  it,  nor  was  any  application 
to  insert  them  therein  made.  The  supple- 
mental list  of  1881,  therefore,  is  conclusive 
against  the  company,  and  all  that  they  are 
entitled  to  shew  is,  if  they  can,  that  within 
the  meaning  of  this  Act  there  has  taken 
place  an  alteration  within  that  preceding 
twelve  months,  and  that  by  reason  of  such 
alteration  the  hereditaments  ought  to  be 
inserted  in  the  supplemental  list  as  reduced 
in  value. 

They  are  only  entitled  to  deduct  from 
the  value  as  assessed  in  1880  the  amount 
of  reduction  they  can  shew  to  have  taken 
place  within  the  twelve  months  preceding 
their  application  to  be  inserted  in  a  supple- 
mental list.  They  are  not  entitled  to  go 
into  the  value  at  lai^e  and  have  that 
entered  in  the  supplemental  list,  but  only 
to  shew  an  alteration  (if  any)  in  value  that 
has  taken  place  in  the  preceding  twelve 
months,  and  have  that  deducted  from 
the  quinquennial  valuation.  According 
to  the  decision  of  the  Assessment  Court,  if 
a  man  whose  premises  are  assessed  at  100^ 
at  the  quinquennial  valuation  can  shew 
that  an  alteration  to  the  extent  of  10/.  has 
taken  place  within  the  preceding  twelve 
months,  he  is  entitled  then  to  shew  that 
the  quinquennial  valuation  should  have 
assessed  his  premises  at  50/.  instead  of 
100/.  But  it  is  submitted  that  there  is  no 
right  to  a  valuation  de  novo,  because,  if  so, 
there  is  practically  no  quinquennial  valua- 
tion—it stands  for  nothing.  It  must  be 
assumed  that  the  quinquennial  valuation 
was  correct,  and  any  alteration  in  value 
during  the  preceding  twelve  months  must 
be  deducted  from  that.  If  it  is  shewn 
that  from  some  cause  a  tenant  from  year 
to  year  would  give  so  much  less  for  the 
premises  in  this  year  as  compared  with 
last  year,  that  is  the  measure  of  the 
alteration  in  value,  and  that  amount 
he  is  entitled  to  deduct  from  the  quin- 
quennial valuation.  The  words  of  the 
statute  preclude  the  idea  of  a  fresh  valua- 
tion. 

The  increase  or  decrease  must  arise 
from  some  definite  cause,  either  affecting 
the  structure  or  its  relation  to  other  struc- 
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tares,  or  some  change  in  the  condition  of 
things  which  has  caused  the  redaction  or 
increase — for  instance,  if  premises  become 
no  longer  of  valae  as  gasworks  by  reason 
of  electricity  superseding  gas,  or  as  a 
public-house  by  reason  of  the  passing  of 
a  permissive  bill.  But  evidence  that  a 
tenant  this  year  could  not  be  got  at 
a  rent  equal  to  that  at  which  he  could  be 
got  last  year  does  not  shew  an  alteration 
within  the  meaning  of  the  statute — a 
reduction  in  receipts  is  not  of  itself  evi- 
dence of  such  an  alteration.  The  receipts 
might  be  reduced  by  the  fact  of  large 
expenditure  on  the  premises,  making  them 
really  more  valuable.  You  must  prove 
the  cause  first,  and  then  shew  the  effect ; 
but  merely  to  shew  the  effect — namely, 
reduction  of  profits — is  no  evidence  of 
reduction  in  value.  It  is  no  alteration, 
and  no  evidence  of  such  alteration.  The 
case  relied  on  by  the  other  side  at  the 
assessment  sessions — The  Queen  v.  Tke 
New  River  Compa/ny  (2) — was  a  case  of 
structural  altei*ations,  and  therefore  dis* 
tinguishable  from  this,  where  the  only 
alteration  of  which  evidence  was  tendered 
is  an  alteration  in  the  amount  of  re- 
ceipts. 

Gbove,  J.  (on  July  23). — The  only  differ- 
ence in  these  two  cases  is  in  the  names  of 
the  parishes,  and  the  points  are  the  same 
in  both  :  our  judgment,  therRfore,  in  one 
will  govern  both.  I  am  of  opinion  that  the 
assessment  committee  are  right,  and  that 
the  East  and  West  India  Docks  Company 
are  not  entitled  by  the  statute  to  have 
their  assessment  reduced  in  the  way  for 
which  they  contend;  and,  further  than 
that,  the  evidence  which  was  tendered  and 
given,  though  to  a  certain  extent  admis- 
sible, and  possibly  relevant  evidence  in  a 
limited  degree,  was  not  sufficient  evidence 
to  entitle  the  assessment  committee  to 
adopt  the  mode  of  valuation  which  the 
appellants  contend  is  the  right  mode  within 
the  meaning  of  this  Act. 

Now,  the  question  really  depends  upon 
two  sections  of  the  Act.  Possibly  one 
section  only  really  applies  to  this  particular 
case,  the  47th  section :  because,  as  was 
thrown  out  by  my  brother  Manisty  in  the 
course  of  the  argument,  this  is  more  a  case 


within  the  47th  section  than  within  the 
46th  section :  the  46th  section  being  applied 
to  a  supplemental  list,  which,  as  far  as  I 
can  gather  from  the  Act,  is  not  made  obli- 
gatory upon  the  application  of  any  ratepayer 
of  the  union;  whereas  the  47th  section 
seems  to  apply  to  an  obligatory  list  being 
made  out  on  the  application  of  the  party 
affected.     As  far  as  regards  the  question 
argued  before  us,  however,  that  point  does 
not  appear  to  me  to  be  material.     At  all 
events,  it  has  not  been  argued  by  the  counsel 
on  either  side,  because  the  question  which 
has  been  raised  before  us  is  really  this,  as 
far  as  1  can  express  it — whether,  when  the 
quinquennial  valuation  has  tteen  made,  and 
when  a  new  valuation  in  any  subsequent 
year  has  to  be  made,  you  can  go  behind  the 
particular  year  and  reopen  and  go  into  the 
valuation  for  the  years  intervening  between 
the  quinquennial  valuation  and  that  time ; 
or  whether  you  can  go  back  altogether  and 
shew   the  actual  value  of  the  property, 
within  the  meaning  of  the  Act,  that  is,  to 
the  hypothetical  tenant,  its  value  commu- 
nilma  an/nia ;  or  whether  you  can  only  go 
back  to  the  preceding  year.    The  argument 
used  on  behalf  of  the  appellants  seems  to 
me  to  ignore  the  two  important  provisions 
of  this  Act.     This  argument  was  that  the 
previous  Act  of  the  25  &  26  Vict.  c.  103, 
having  prescribed  an  annual  valuation,  its 
provisions  were  directed  to  what  was  re- 
quisite for  an  annual  valuation,  and  the 
alterations  from  the  wording  of  the  25th 
section,   which  may  be  called  the  same 
section  with  reference  to  the  then  state  of 
things  as  the  47th  section  is  under  the  pre- 
sent Act,  shewed  that  a  very  different  con- 
struction was  to  apply  to  that  of  the  47th 
section  of  the  present  Act.     The  words  of 
the  25th  section  of  the  previous  Act  are 
these :  "  Where  by  reason  of  any  alteration 
in  the  occupation  of  any  property  included 
in  such  list,  such  property  becomes  liable 
to  be  rated  in  parts  not  mentioned  in  such 
list  as  rateable  hereditaments  and  sepa- 
rately valued  therein,  and  when  and  so 
often  as  it  shall  appear  to  the  overseers 
that  any  rateable  property  included  in  such 
list  has  been  increased  or  reduced  in  value 
since  the  valuation  thereof,  whether  by 
building,  destruction  of  building  or  other 
alteration  in  the  condition  thereof  or  other- 
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wise,  the  overseers  of  the  parish  in  each  of 
the  cases  aforesaid  shall,  as  soon  as  conye- 
nientlj  may  he,  make  a  supplemental 
yaluation  lut  shewing  the  anniud  rateable 
value  according  to  the  judgment  of  the 
overseers,  &c"  Now  those  words  are 
narrower,  and  make  the  latter  portion  of 
the  words  more  to  be  construed  in  what  I 
may  call  the  sense  ejusdem  generis  in  the 
former  than  in  the  present  Act.  The  47th 
section  of  the  present  Act  says  thin,  in 
place,  I  may  call  it,  of  what  I  have  read 
of  the  Act  of  the  25  k  26  Yict. :  "  If  in 
the  course  of  any  year  the  value  of  any 
hereditament  is  increased  by  the  addition 
thereto  or  ei-ection  thereon  of  any  building, 
or  is  from  any  cause  increased  or  reduced 
in  value,  the  following  provisionB  shall 
have  effect :"  Now  there  the  words  "  in- 
creased or  reduced  from  any  cause "  no 
doubt  are  larger  than  any  words  in  section 
25  of  the  preceding  Act ;  but  it  appears  to 
me  that  they  are  not  so  large  as  is  con- 
tended for  the  respondents,  and  must  not 
be  read  as  it  is  contended  for  the  respon- 
dents they  must  be  read — thus,  "  if  from 
any  cause  tJiey  are  increased  or  reduced  in 
value.''  That  is,  never  mind  the  cause— 
you  need  not  go  into  the  cause — if  they  are 
increased  or  reduced  in  value,  that  is 
enough.  They  cannot  be  increased  or  re- 
duced in  value  without  some  cause,  and 
therefore,  as  you  need  not  mind  the  cause, 
you  need  not  go  into  that,  but  it  is  enough 
to  say  that  they  are  increased  or  decreased 
in  value.  Now  I  do  not  read  the  section 
in  that  way,  and  for  this  reason,  among 
others,  that  if  the  Act  had  intended  to  say 
that,  it  would  have  said,  '*  If  in  the  course 
of  any  year  the  value  of  any  hereditament 
is  increased  or  reduced,  the  following  pro- 
visions are  to  have  effect'' — that  would 
give  all  that  the  company  require.  The 
example  of  "  the  addition  thereto  or  the 
erection  thereon  of  any  buildings "  would 
have  been  totally  unnecessary.  All  that 
would  be  necessaiy  to  shew  would  be  that  in 
some  way  or  other  the  value  in  the  present 
year  is  less  than  it  was  in  the  preceding 
year,  and  both  sections  would  have  been 
unnecessary.  All  that  would  have  been 
said  is,  "  if  at  any  time  the  parties  com- 
plain of  the  quinquennial  assessment,  they 
msiYf  by  shewing  that  the  value  bns  been 
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altered  in  subsequent  years  up  to  the  next 
quinquennium,  get  it  altered  in  the  value 
within  the  meaning  of  the  Act."    Why 
should  we  have  the  words  "  if  in  the  course 
of  any  year  the  value  *' — shewing  that  it  is 
confined  to  a  particular  year,  as  it  seems 
to  me,  otherwise  there  would  be  no  use  in 
using  those  words — "  the  value  of  any 
hereditament   is  increased  by  the  addi- 
tion thereto  or  erection  thereon  of  any 
building  " — why  should  those  words  be  put 
in )     Does  it  not  shew  there  must  be  some 
cause,  something  which  is  to  satisfy  an 
assessment  committee,  or  an  arbitrator  or 
a  jury,  or  whatever  may  be  the  tribunal, 
that  something  has  been  done,  added  to 
or  subtracted  from,  or  some  alteration  made 
within  a  particular  year  to  which  the  sec- 
tion applies.     But  when  we  come  to  the 
46th  section,  to  my  mind,  it  seems  still 
more  clear.     Now  the  46th  section  (1) 
applies  to  the  supplemental  list,  but  it 
appears  to  me  that  the  argument  for  the 
dock  company  in  this  case  really  ignores 
the  words  of  that  section.    What  meaning 
are  we  to  give  to  "  alterations  which  have 
taken  place  during  the  preceding  twelve 
months"  ?    According  to  the  argument  for 
the  dock  com|)any  it  must  mean  any  alter- 
ation during  the    preceding  four    years, 
provided  it  existed  within  the  last  year, 
could  be  enquii*ed  into ;  and  not  only  that, 
but  I  do  not  see  how  you  could  avoid  going 
even  beyond  the  last  quinquennial  valua- 
ation,  if  you  are  to  take  the  actual  value 
of  the  premises  and  the  real  value  of  them 
altogether.  You  may  shew  the  q uinquennial 
valuation  is  wrong,  and  that  the  premises 
never  have  been,  either  since  the  quinquen- 
nial yaluation  or  before  the  quinquennial 
valuation,  of  the  value  which  they  are  put 
down  at  in  the  quinquennial  valuation ; 
and  therefore  the  quinquennial  valuation 
would   be  a  mere  useless  thing,  because 
you  may  reopen  it  during  any  of  those 
four  years,  and  not  only  reopen  it,  but  you 
may  go  into  the  year  before  it  was  made, 
and   shew  that  the  property  has  never 
reached  anything  like  the  quinquennial 
value,  that  the  whole   thing   is  a  mis- 
take; so  that  instead  of   this  "shewing 
the  alterations  which  have  taken  place 
during  the  preceding  twelve  months"  it 
should  have  been  written  in  the  statute, 
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*^  and  shewing  any  mistake  which  may  have 
been  made  in  the  quinquennial  valuation, 
and  shewing  the  real  value  of  the  premises 
to  a  tenant  comrnunibus  annis"  which 
is  something  quite  different  from  that, 
''and  that  the  premises  or  hereditament 
are  to  be  assessed  accordingly."  I  cannot 
ignore  the  words  "  during  the  preceding 
twelve  months  "  in  section  46,  or  "  if  in 
the  course  of  any  year  the  value  of  any 
hereditament  is  increased  or  deduced ''  in 
section  47.  It  appears  to  me  they  mean 
the  same  thing,  and  that  the  object  of 
the  statute  is  this,  that  there  is  to  be  a 
five  years'  valuation.  I  agree  with  the 
argument  in  part,  but  only  in  part,  that 
five  years  was  to  prevent  the  old  valua- 
tions remaining  when  great  changes  have 
taken  place  in  the  value  of  premises,  and 
it  was  to  keep  them  always  alive,  and  keep 
them,  if  I  may  say  so,  fairly  up  to  the 
existing  period,  and  it  was  thought  that 
five  years  was  a  fair  time  for  revaluing 
premises.  It  would  have  been  costly  and 
troublesome  to  have  valued  them  every 
year,  and  five  years  was  thought  to  be  a 
fair  time  for  a  general  valuation  j  but  then 
it  was  intended  to  give  this  benefit  on  the 
(me  hand  to  the  party  who  would  have  to 
pay  the  rates,  and  on  the  other  to  those 
who  have  to  insist  on  the  rates — that  if 
there  was  a  change,  a  substantial  change, 
in  the  value  of  the  hereditament,  tested 
by  what  it  would  be  worth — I  am  going 
now  to  use  my  own  language — to  a  hypo- 
thetical tenant  cammunHms  cmnis,  the 
parties  should  get  the  benefit  of  that 
change,  and  this  seems  to  me  to  give  full 
force  to  the  Act,  and  to  completely  satisfy 
the  idea  of  quinquennial  valuation ;  whereas, 
if  we  are  to  be  able  to  open  the  thing  in 
each  of  those  four  years,  the  quinquennial 
valuation  is  really  no  more  than  the  valu- 
tion  in  any  of  the  other  years.  A  quin- 
quennial valuation  would  be  little  more 
than  a  matter  of  form,  if  it  had  to  be 
gone  into  every  year  during  a  quinquen- 
nium, if  the  whole  thing  should  be  re- 
peated and  gone  into  de  novo ;  and  it 
would  give  no  meaning  at  all  that  I  can 
see— 'Uo  rational  meaning — to  those  two 
sections,  namely  the  words  in  the  46th 
section,  **  altei-ation  which  had  taken 
place  daring  thepi*eceding  twelve  months," 


and  the  words  of  the  47th  section,  '^  if  in 
the  course  of  any  year  the  value  of  any 
hereditament  is  increased  or  reduced." 
Those  words  appear  to  me  to  be  essential ; 
they  -appear  to  me  to  have  a  meaning, 
and  a  very  intelligible  meaning — namely, 
you  shall  take  the  quinquennial  valuation, 
and  take  that  as  your  basis.  If  you 
can  shew  there  has  been  a  substantial 
change  between  that  period  and  the 
next  or  the  following  year,  going  on 
up  to  four  years,  then  you  shall  have 
a  right  to  have  the  premises  assessed 
according  to  that — on  the  one  hand,  if 
they  have  increased  in  value,  the  parish 
will  take  care  to  have  the  assessment 
altered ;  if  on  the  other  hand  they  have 
been  reduced  in  value,  the  ratepayer  will 
take  care  to  have  the  assessment  altered. 
It  is  to  meet  either  case,  and  to  give  them 
the  opportunity  of  shewing  any  change 
which  may  have  taken  place  in  the  value 
from  what  they  were  valued  at  when  the 
quinquennium  began.  I  do  not  say  that 
the  mode  of  computation  may  not  be  a 
difficult  one.  It  is  a  matter  on  which  we 
are  not  asked,  and  which  must  be  left  to 
a  jury — ^how  you  are  to  frame  the  reduc- 
tion. There  would  be  a  great  deal  more 
difficulty  in  considering  the  Act  in  the 
opposite  way;  but  still  I  do  not  say  it 
is  free  from  difficulty  in  the  mode  of 
application. 

Now  then  see  what  was  done  in  the 
present  case.  "  The  assessment  com- 
mittees heard  counsel  for  the  company  on 
their  objection  and  requirements.  With 
a  view  to  proving  that  there  had  been  an 
altei*ation  within  the  meaning  of  section 
46  entitling  the  company  to  a  revision 
of  the  valuation  list,  counsel  tendered  in 
evidence  the  books  and  balance-sheets  of 
the  company  for  the  years  1874  to  1881 
inclusive,  and  ofiered  to  verify,  by  the 
testimony  of  witnesses,  the  facts  and  figures 
therein  contained,  and  contended  that  the 
said  books  and  balance-sheets  shewed  that 
there  had  been  a  continuous  and  a  con- 
siderable decline  in  the  profits  of  the  com- 
pany, extending  over  the  several  years 
down  to  and  including  1881,  and  that  an 
important  portion  of  such  diminution  had 
occurred  during  the  preceding  twelve 
months;  and  that,  under  the  circumstances 
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stated,  an  alteration  within  the  meaning 
of  section  46  had  taken  place.  No  evi- 
dence other  than  as  above-mentioned  was 
tendered/'  It  is  stated  in  another  part 
of  the  Case  that  that  was  done  by  an 
agreement.  Therefore  it  was  not  as  if 
they  could  have  tendered  other  evidence 
and  did  not,  but  that  it  was  agreed 
that  that  evidence  should  be  taken  as 
a  test  of  the  contention  on  each  side. 
No  other  evidence  was  tendered.  One 
question  to  us  is,  is  that  evidence  ad- 
missible, and  is  it  relevant?  I  think 
that  with  regard  to  the  last  year,  the 
year  preceding,  it  is  both  admissible  and 
rdevant;  but  I  do  not  think  it  is  suffi- 
dent.  We  are  asked  if  such  lafit-men- 
tioned  evidence,  if  relevant  and  admissible, 
was  sufficient  to  establish  an  alteration 
within  the  said  preceding  twelve  months. 
I  think  it  was  admissible  and  relevant  as 
to  those  twelve  months,  but  not  sufficient. 
It  is  necessary  to  shew  two  things:  it 
is  necessary  to  shew  diminution  in  the 
value  within  the  meaning  of  the  Act — 
which  is,  as  I  said  before,  the  value  to 
the  tenant  communibus  anntff,  and  it  is 
necessary,  to  my  mind,  within  sections  46 
and  47,  to  shew  that  the  diminution  of 
value  is  attributable  to  something  which 
has  occurred  or  which  has  taken  effect 
since  the  quinquennial  valuation — that  is, 
an  alteration  in  circumstances.  What  cir- 
cumstances may  be  sufficient,  it  is  not 
necessary  for  me  to  go  into,  whether  tl^ 
must  be  ejusdem  generis  with  structum 
alteration,  such  as  an  addition  thereto  or 
an  erection  of  any  building  thereon,  or  not. 
Each  case  must  depend  upon  itself;  but 
some  alteration  of  circumstances  must  be 
shewn,  something  which  was  not  in  exist- 
ence  or  had  not  produced  any  effect  upon 
the  premises  at  the  quinquennial  valuation, 
and  which  had  taken  place  during  the 
preceding  twelve  months.  It  may  be  that 
the  original  root  of  the  alteration  dated 
further  back,  and  that  the  effect  was  not 
perceivable  within  the  twelve  months. 
How  &r  that  may  be  so  is  unnecessary  for 
me  to  say  on  the  present  occasion.  Some 
cause  must  be  shewn :  something  which 
makes  the  basis  of  the  valuation  different 
from  that  which  was  taken  at  the  time  of 
the  quinquennial   valuation.     Then  it  is 
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necessary,  in  addition  to  that,  to  shew  that 
there  has  been  an  alteration  in  value ;  and, 
for  the  purpose  of  shewing  there  has  been 
an  alteration  in  value  within  those  twelve 
months,  the  evidence  given,  to  my  mind, 
is  admissible  and  relevant.  But  a  mere 
alteration  in  profits  is  not  enough ;  a  mere 
alteration  shewing  that  they  had  received 
less  money  within  the  last  twelve  months 
than  they  had  received  during  the  pre- 
ceding year  would  not  be  enough.  It  may 
be  an  accidental  fluctuation  in  the  business 
from  some  adventitious  cause  having  no- 
thing to  do  with  the  valuation  of  the  pre- 
mises, therefore  not  sufficient  to  base  it 
upon  at  that  portion  of  time  at  which  I 
alone  think  it  admissible — namely,  the  last 
twelve  months.  Therefore,  on  that  ques- 
tion, I  am  of  opinion  that  the  evidence, 
although  admissible  and  relevant,  was  not 
sufficient  to  establish  an  alteration  within 
the  meaning  of  the  46th  and  47th  sec- 
tions. Then,  secondly,  with  regard  to  the 
opinion  of  the  sessions  that  **  the  appel- 
lants are  entitled  to  have  the  hei^ita- 
ments  valued  at  their  present  actual  value, 
and  such  valae  enterad  in  the  supple- 
mental list,  and  not  merely  any  alteration 
in  value  which  may  have  taken  place 
during  the  preceding  twelve  months  " — I 
answer,  that  the  company  are  not  entitled 
to  have  them  valued  at  their  present 
actual  value,  and  have  that  value  entered 
in  the  supplemental  list;  but  all  that  can 
be  entered  is  any  alteration  in  value  which 
may  have  taken  place  during  the  pre- 
ceding twelve  months.  I  do  not  think 
there  is  any  other  question  that  has  been 
argued.  We  are  not  asked  as  to  any 
mode  of  settlement  or  apportionment.  My 
judgment,  therefore,  is  in  favour  of  the 
respondents. 

Manisty,  J. — I  am  of  the  same  opinion 
in  the  result ;  and  as  this  is  a  question  of 
some  little  difficulty  and  some  general  im- 
portance, I  propose  to  go  somewhat  more 
at  length  into  the  reasons  upon  which  I 
have  arrived  at  the  same  conclusion.  The' 
Act  of  1869  seems  to  me  to  be  exceedingly 
well  drawn.  I  entirely  agree  in  the  ob- 
servations made  by  the  Lord  Chief  Justice 
in  the  ^ew  River  Case  (2)  that  it  is  more 
accurate  and  intelligible  than  most  of  the 
Acts  we  have  to  deal  with ;  and,  adhering 
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to  the  plain  and  popular  sense  in  which 
this  Act  of  Parliament  is  couched,  I  have, 
I  confess,  no  dij£culty  in  dealing  with  it, 
and  forming  what,  to  my  mind,  is  a  well- 
founded  opinion  dealing  with  the  Act 
itself. 

Now   no   douht  the   Act  of  1862  has 
some  bearing  upon  the  Act  of  1869  ;  but 
this  is  no  such  difference  as  to  induce  me  to 
put  a  different  construction  upon  the  Act 
of  1869  from  that  which,  if  there  were  no 
Act  of  1862,  I  would  put  upon  it.     The 
scheme  of  the  Act  of  1862,  of  course,  was 
somewhat  different,  i^d  the  language  was 
sometimes  difficult  to  deal  with.     For  in. 
stance,  in  section  15  of  the  Act  of  1862, 
the  gross  estimated  rental  was  to  be  '*  the 
rent  at  which   the   hereditament   might 
reasonably  be  expected  to  let  from  year 
to  year."     It  was  necessary  to  put  a  very 
large  construction  upon  those  words,  and 
that  has  been  rectified  in  the  Act  of  1869, 
which  does  assist  on  esomewhat  in  dealing 
with  the  subsequent  sections,  because  the 
gross  value  in  the  Act  of  1869  means,  not 
the  rent  at  which  it  may  be  let  frt>m  year 
to  year,  but  the  rent  which  a  tenant  might 
be  reasonably  expected  to  pay  taking  one 
year  with  another;  and  that  is  the  fun- 
damental principle  of  my  j  udgment.     Now 
the  next  thing  is,  there  is  to  be  a  quin- 
quennial valuation,  and  the  provisions  with 
respect  to  it  certainly  are  exceedingly  care- 
ful, and  tiO  my  mind  very  clear.     The  over- 
seers are  to  make  a  valuation  list,  and  you 
will  find  throughout  this  Act  there  are 
three  things  clearly  and   very  distinctly 
mentioned;  and  they  are,  in  form  at  all 
events,  and  somewhat  also  in  substance, 
different  things.     There  is  the  valuation 
list — that  is,  the  quinquennial  valuation 
list — and  that  is  to  last,  subject  to  the 
provisions  afterwards  found  in   the  Act, 
for  five  years,  and  to  be  conclusive  evi- 
dence of  the  gross  value  and  of  the  rateable 
value  of  the  hereditaments,  subject  always 
to  the  provisions  afterwards  mentioned. 
Now  what  are  those  provisions  1     The  first 
is  a  supplemental  list  in  section  46 ;  and 
I  must  say  I  think   the  appeal   is  mis- 
conceived altogether  in  form,  and  it  is, 
in  substance,  a  proceeding  under  section 
47.     Section  46  clearly  contemplated  the 
overseers    preparing     the     supplemental 


list.     There  is  nothing  in  that  to  make 
it  compulsory;    but    in    this  case   they 
did   prepare  a  supplemental  list,  which, 
of  course,  was  subject  to  revision  by  the 
assessment  committee  and  to  an  appeal  to 
the  Quarter  Sessions ;  and,  sti*ange  to  say, 
the  form  in  which  the  present  appeal  came 
before  the  Sessions  is  an  objection  to  the 
omission  from  the  supplemental  list.  There 
is  no  appeal  given  for  such  a  thing.     You 
may  appeal  against  the  supplemental  list, 
and  those  who  are  affected  by  it  have  a 
right  to  appeal;  but  the  form  in  which 
this  appeal  is  presented  to  the  sessions  is 
as  an  appeal  against  the  omission  from  the 
supplemental  list.     And  you  will  find  this, 
that  in  section  46  provision  is  made  for  the 
overseers  (if  necessary)  making  a  supple- 
mental list,  and  then  the  principle  on  which 
it  is  to  be  made  out  is  in  these  terms — 
that  it  is  to  be  in  the  same  form  as  the 
valuation  list.     But  not  that  only.     It  has 
been  argued  that  it  must  be  in  the  same 
form,  and  therefore  you  must  be  strictly 
confined  to  the  form  given  in  the  schedide 
to  this  Act.     It  is  no  such  thing.     It  is 
put  in  the  same  form  as  far  as  it  goes,  and 
it  shall  shew  all  the  alterations  that  have 
taken  place  during  the  preceding  twelve 
months.     That  would  not  be  in  the  valu- 
ation list  originally,  and  therefore  the  form 
is  for  a  valuation  list ;  but  you  shall  take 
the  form  so  far  as  it  goes,  and  shew  the 
alterations,  and  then  the  parties  affected 
by  that  may  appeal.     The  list  shall  shew 
all  the  alterations  that  have  taken  place 
during  the  preceding  twelve  months  in  any 
of  the  matters  stated  in  the  valuation  list, 
but  shall  contain  only  the  hereditaments 
affected   by   such  alterations.     And   this 
supplemental  list   prepared  by  the  over- 
seers has  to  undergo,  and  it  is  provided 
that  it  should  be  subject  to,  all  the  forms, 
"  and  the  same  proceedings  shall  be  had  in 
the  case  of  a  supplemental  list  and  a  new 
valuation  list,"  which  means  the  quinqueur 
nial  valuation  list,  **  as  ai*e  directed  by  this 
Act  and  the  Acts  incorporated  herewith 
in  the  case  of  the  valuation  list  made  in 
the  first   year  after  the  passing  of  this 
Act."     Everything  in  section  46  points  to 
the  appeal  being  against  the  alterations 
made   by   the  overseers.     But  then  you 
come  to  section  47 ;  and,  except  that  the 
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language  is  altered,  I  am  not  at  all  clear 
that  it  is  not  precisely  the  same  in  sab- 
stance  so  far  as  the  alterations  are  con- 
cerned,  because  it  provides  that  ''if  in 
the  course  of  any  year  the  value  of  any 
hereditaments  is  from  any  cause  increased 
or  reduced  in  value,  the  following  pro- 
visions shall  have  effect/'     Now  what  are 
those  provisions  1     The  overseers  may  and, 
on  the  written  requisition  of  the  assessment 
committee,  or  of  any  ratepayer  of  the  union, 
or  of  the  surveyor  of  taxes  for  the  district, 
shall  send  to  the  assessment  committee  a 
provisional  list  containing  the  gross  and 
rateable  value,  as  so  increased  or  reduced, 
of  such  hereditaments."     Then  what  is  to 
take  place  upon  that) — and  this  is  the 
real  substance  of  the  proceeding  that  was 
taken,  because,  although    in    form  they 
objected  to  the  omission,  they  went  on 
by  the  requisition  to  do  that  very  thing 
which  IS  provided  for  in  sub- section  1  of 
section  47.     They  required  them  to  alter 
it  in  a  specific  manner.     They  gave  them 
notice  that  they  were  aggrieved  by  the 
omission  from  that  list ;  but,  further,  they 
desired  the  supplemental  list  should  be 
corrected ;  so  that,  in  substance,  they  really 
did  resort  to  section  47.'    Now  what  is  to 
be  done  upon  a  requisition  such  as  that  1 
It  is,  to  my  mind,  very  clearly  laid  down. 
The  overseers  are  then  to  send  to  the 
assessment  committee  a  provisional  list. 
Now  you  have  three  lists — the  valuation 
list,  tiie  supplemental  list,  and  the  pro- 
visional list — ^and  provisions  are  made  hera 
for  all  three,  and  they  are  clear  and  very 
distinct,  if  people  would  only  follow  them. 
They  shall  send  to  the  assessment  com- 
mittee a  provisional  list  containing  the 
gross  and  rateable  value  as  so  increased  or 
reduced.     Well,  what  then  is  to  be  done  ? 
If  the  overseers  make  default  in  doing  it, 
the  committee  shall  appoint  a  person  to 
make  out  a  provisional  list,  and  then,  on 
receipt  of  the  list,  the  committee  shall  act 
as  provided.     Then  the  committee  hear 
and  determine  all  objections,  and  then  the 
provisional  list,  by  sub-section  8,  shall  have 
operation  from  the  date  of  the  service,  and 
shall  continue  in  force  until  the  first  list 
(supplemental  or  otherwise)  which  is  subse- 
quently made  comes  into  force.  And  "  upon 
a  provisional  list  coming  into  operation,  the 


THE  DUTIES  OF  MAGISTRATES. 


3) 


overseers  shall  make  such  entries  in  the  rate 
book  for  the  then  current  poor  rate  as  shall 
bring  the  same  into  conformity  with  such 
list."  There  are,  therefore,  three  sets  of  pro- 
visions clearly  and  distinctly  applicable  to 
three  different  lists ;  and  in  substance,  no 
doubt,  this  appeal  in  form  is  against  an 
omission  fi*om  the  list ;  but,  in  substance,  it 
is  upon  the  requisition  of  the  ratepayers  to 
have  the  val  ue  reduced.  That  being  so,  what 
happens  1    Evidence  is  given  with  regard  to 
the  income  of  this  company  for  a  number  of 
yeara,  and  they  do  not  confine  themselves  to 
an  alteration  in  the  value  in  the  preceding 
year.    Then  the  evidence  laid  before  the  ses- 
sions— ^and  I  suppose  before  the  assessment 
committee  also — was  to  the  effect  that  if  you 
look  to  the  income  of  this  company  during 
several  years,  going  back  to  the  year  1874, 
you  will  find  that  there  is  a  great  difference 
in  the  income  of  that  company.     Apply 
the  Act  to  that.     You  are  to  pssert  and 
prove  an  alteration  within  the  preceding 
twelve  months,  or  in  any  one  year.     Now 
it  seems  to  me  that  they  were  quite  wrong 
in  taking  the  evidence  applicable  to  all 
these  years,  althougl   that  evidence  might 
be  admissible,  with  a  view,  as  a  step  in  the 
case,  to  shew  that  there  was  an  alteration 
of  some  sort  in  the  year  pi^eceding — that 
would  be  in  the  year  1881 — which  did  re- 
duce the  value.     Npw  if  you  look  at  this 
evidence  you  will  find  from  the  beginning 
to  the  end  that  the  expenditure  varies 
immensely,  and  it  only  shews  the  fallacy 
of   applying    the  evidence  during  these 
years  to  a  case  like  this,  which  flEdlacy  is 
apparent  when  you  come  to  deal  with  what 
the  assessment  committee  have  to  deal  with. 
In  the  years  1878  and  1879  profits  were  con- 
siderably more  reduced,  not  owing  to  any 
particular  cause,  but  by  the  expenditure  of 
more  money  on  labour — perhaps  they  in- 
creased their  works,  or  they  had  a  vast 
number  of  things  which   cost  additional 
expenditure.     But,  then,  what  the  assess- 
ment committee   have  to  look  to  is  the 
difference,  if  any,  in  the  rateable  value — or, 
rather,  first,  the  difference  in  the  rent  which 
a  tenant  will  give  communihua  amiis,  not 
for  one  year.    That  is  the  principle.    Now, 
first  take  1880  or  1881,  or  any  year  you 
like,  and  say,  **  Well,  there  has  been  a  drop 
this  year  of  10,000^.  or  20,000^."    To  my 
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mind,  it  would  be  utterly  -wrong  to  say 
that  this  is  to  be  deducted  at  all.  You 
would  have  to  see  how  that  alteration,  if 
it  be  an  alteration,  would  affect  the  letting, 
not  of  that  year,  but  the  letting  of  a 
tenant  taking  one  year  with  another — 
taking  the  gopd  and  bad  all  through. 
That  is  what  they  have  to  do.  The  greatest 
mistake  would  be  made  if  they  say  :  "  We 
go  into  the  annual  value  of  this  year,  and 
will  prove  it  by  shewing  the  income  has 
been  so  much  less  this  year  than  last  year, 
and  so  much  less  than  it  was  the  year 
before."  I  do  not  deny  that  it  is  evidence 
that  there  has  been  a  very  large  redaction 
in  the  income,  unless  it  is  accounted  for; 
and  it  may  be,  if  they  have  gone  and  laid 
out  a  great  deal  more  money  on  the  pro- 
perty that  year,  it  would  not  affect  the 
letting  value  a  bit,  but  would  rather  in- 
crease it  \  and  the  very  reduction  in  the 
net  profit  increases  the  rateable  value  of 
property  very  often.  But,  then,  has  there 
been  a  substantial  alteration  which  has 
caused  the  letting  value  to  be  altered ;  and, 
if  so,  to  what  extent )  I  do  not  myself 
think  it  necessary  to  say  whether,  if  there 
be  a  falling  off  of  10,000^.,  that  is  to  be 
deducted  from  the  quinquennial  value.  I 
think  that  would  be  an  utter  mistake. 
You  have  to  look  to  see  what  the  cause  is, 
and  if  that  cause  goes  actually  to  increase 
the  value,  though  it  may  not  inct*ease  the 
income,  that  is  the  thing  which  the  as- 
sessment committee  have  to  look  at. 
Whether,  therefore,  you  take  it  upon 
section  46  or  section  47  of  the  Act  of 
1869,  it  seems  to  me  the  result  is  the  same. 
You  are  to  see  whether  in  the  previous 
year  there  has  been  an  alteration  in  the 
value — that  is  to  say,  not  the  value  for 
that  year  according  to  the  alteration  in 
income,  but  whether  an  alteration  has 
taken  place  which  reduces  the  value 
which  the  tenant  may  be  supposed  to  give; 
and,  to  my  mind,  that  gets  rid  of  a  great 
deal  of  ^Qfficulty  in  sapng  whether,  be- 
cause there  was  91,000^.  that  year,  and 
this  year  there  has  only  been  80,000^.,  they 
ought  to  deduct  a  proportion.  I  do  not 
myself  think  that  is  the  true  principle  on 
which  we  ought  to  act;  but  I  am  very 
clear  upon  this,  that  the  committee  were 
wrong  in  admitting  evidence  of  preceding 


years.  They  are  bound  to  see  what  the 
altei*ation  was  in  the  twelve  months  pre- 
ceding, or  in  the  year,  whether  you  take 
section  46  or  section  47,  and  then  to  say, 
if  it  be  an  alteration,  what  is  the  conse- 
quence of  this  upon  the  letting  value — the 
statutory  value.  Then  they  go  on  to  say 
thev  find  that  it  was  ''  relevant  and  ad- 
missible,  and  that  such  evidence,  if  proved, 
was  sufficient  to  establish  an  alteration 
within  the  meaning  of  section  46  of  the 
Act ;  and,  further,  that  the  appellants  are 
entitled  to  have  the  hereditaments  valued 
at  their  present  actual  value,  and  such 
value  entered  in  the  supplemental  list,  and 
not  merely  any  alteration  in  value  which 
may  have  taken  place  during  the  preceding 
twelve  months."  So  that  they  ignore  the 
very  words  of  the  Act;  and  then  they 
order  the  supplemental  valuation  list  to  be 
altered  by  inserting  hereditaments,  describ- 
ing them ;  and  then  they  direct  a  valuation, 
with  respect  to  which  this  appeal  is  made, 
according  to  the  decision  and  upon  the 
principle  hereinbefore  set  forth.  They  are 
to  value  according  to  the  principle  herein- 
before set  forth — that  is  to  say,  they  are 
to  ascertain^  not  the  value  owing  to  al- 
tered  circumstances,  but  the  present  value. 
The  principle  on  which  the  assessment 
sessions  have  gone  seems  to  me  to  have 
been  the  wrong  one,  and  therefore  the 
question  should  be  answered  against  them. 

Rules  to  quash  l/te  orders  of  tlie  assess- 
nient  sesswis  made  ahsoltUe,  with 
costs. 


Solicitors — Freshfield    &  Williams,  for  appel- 
lants ;  J.  W.  Marsh,  for  respondents. 
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[IN  THB  COURT  OF  APPEAL.] 

/'THE  MAYOR  AND  CORPORATION  OF 

\      PETERBOROUGH  (appellants)  v. 

1883.    J  THE    PARISH    OF     WILSTHORPE 

Nov.  9.  ]  AND      THE      ASSESSMENT     COM- 

I  MITTEE      OF      THE       STAMFORD 

V  UNION.* 

Practice — Court  of  Appeal — Juriadic- 
lion  to  entertain  Appeal^Caae  stated  for 
Opinion  of  Queen's  Bench  Division — 
Baines's  Act,  12  <£r  13  Vict.  c.  45.  s.  11— 
Poor  Bate — Interlocutory  Appeal — Jtidi- 
oature  Act,  1873,  s.  19. 

After  notice  of  appeal  against  a  poor 
rate  had  been  given  to  the  Court  of  Quarter 
Sessions,  the  parties  agreed,  under  the  pro- 
visions of  12  cC*  13  Vict.  c.  45.  s.  11,  to 
state  a  ease  for  the  opinion  of  the  Queen's 
Bench  Division,  judgment  to  be  entered  by 
the  Court  of  Quarter  Sessions  in  con- 
formity with  iiuU  opinion: — Held,  thai 
ike  opinion  given  by  the  Queen's  Bench 
Division  was  an  order  within  the  meaning 
of  the  Judicature  Act,  1873,  s.  19,  which 
was  subject  to  appeal ;  also,  that  the  order 
was  an  interlocutory  and  not  a  final 
order. 

Appeal  by  the  respondents  from  a 
decision  of  the  Queen's  Bench  Division 
apon  a  Special  Case. 

The  appeal  was  brought  in  the  Court 
below  by  the  mayor  and  corporation  of 
Peterborough  against  a  rate  made  for  the 
relief  of  the  poor  for  the  parish  of  Wils- 
thorpe,  whereby  the  appellants  were  rated 
for  the  pumping  station  of  Peterborough 
waterworks  and  pipes  in  that  parish  on 
the  assessed  sum  of  864/.  gross  estimated 
rental,  and  720/.  net  rateable  value. 

After  notice  of  appeal  to  the  Quarter 
Sessions  had  been  duly  given,  the  parties 
agreed  that  a  Special  C^  should  be  stated 
for  the  opinion  of  the  Queen's  Bench  Divi- 
sion, under  the  provisions  of  12  &  13  Yict. 
c.  45.  s.  11;  and  judgment  in  conformity 
with  the  decision  of  the  High  Court  and 
for  such  costs  as  the  Court  might  adjudge 
was  to  be  entered  by  the  Court  of  Quarter 
Sessions.  f 

The  Queen's  Bench  Division  ( WOliams, 
J.,  and    Smith,   J.)  gave  judgment  for 

*  (hram  Brett,  M.B.,  and  Bowen,  L.J. 
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the  appellant  corporation,  being   of  opi- 
nion that  the  proper  mode  of  assessment 
was  to  enter  the  rateable  value  as  nothing. 
The  respondents  appealed. 

Crump,  for  the  corporation,  took  the 
preliminary  objections — first,  that  the  ap- 
peal was  final  and  not  interlocutory,  and 
therefore  could  not  be  heard  by  the  Court 
of  Appeal  consisting  of  two  members 
only ;  and  secondly,  that  by  the  terms  of 
the  agreement  the  Special  Case  was  stated 
merely  for  the  opinion  of  the  Queen's 
Bench  Division,  and  that  the  decision  of 
that  Court  was  not  a  judgment  or  order 
within  the  meaning  of  section  19  of  the 
Judicature  Act,  1873.  He  referred  to 
The  Overseers  of  Walsall  y.  The  London 
and  North  Western  Railway  Company  (1). 

F,  Marshall,  contra,  was  not  called 
upon  to  argue. 

Brett,  M.R. — I  have  not  the  least 
doubt  about  this  point.  The  question  is 
by  statute  allowed  to  be  stated  for  the 
opinion  of.  the  Queen's  Bench  Division,  if 
the  parties  shall  so  agree,  in  order  that 
the  Queen's  Bench  Division  may  ad- 
judicate upon  it  so  as  to  bind  the  parties. 
The  case  is  then  to  be  sent  down  for  judg- 
ment to  be  entered  by  the  Quarter  Ses- 
sions. That  brings  the  case  within  the 
decision  in  The  Overseers  of  Walsall  v. 
The  London  and  North  Western  Railway 
Company  (1).  An  adjudication  which  is 
binding  upon  the  parties  is  not  what  is 
techniodly  called  a  judgment,  but  it  is 
an  order  within  the  meaning  of  section  19 
of  the  Judicature  Act,  1873.  An  appeal, 
therefore,  lies  from  such  an  order.  1  am 
also  of  opinion  that  the  order  is  not  a  final 
but  an  interlocutory  order.  The  case  is 
to  be  sent  back  for  judgment  to  be  en- 
tered by  the  Court  of  Quartef  Sessions. 
We  therefore  have  jurisdiction  to  enter- 
tein  the  appeal. 

Bowen,  L.J. — I  agree. 

Objections  overruled. 

« 

The  appeal  was  then  heard,  and  dismissed 
upon  the  ground  that  the  case  could  not 

(1)  48  Law  J.  Rep.  M.C.  65 ;  Law  Bep.  4  App. 
Gas.  30. 
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Mayor  of  Peterborough  v.  Parish  of  WiUtharpe,  Aj)p. 
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be  distinguished  from  that  of  The  Mayor 
oj  Worcester  v.  Tfie  Assessment  Committee 
oftJie  Droitwich  Union  (2). 


Solicitors — Speechly,  Mamford&  Landon,  agents 
for  W.  D.  Qacbes,  Peterborough,  for  appel- 
lants ;  Joseph  Mote  k  Son,  agents  for  R.  M, 
English,  Stamford,  for  respondents. 


1883. 
Dec.  12 


.} 


cox  V.   ANDREWS. 


Gaming  and  Wagering — The  Betting 
ffotises  Act  (1853)  Amendment  Act,  1874 
(37  Vict.  c.  15)- 16  4r  17  Vict.  e.  119. 

The  publication  of  an  advertisement  that 
any  person  wiU  give  informa;tion  for  the 
purpose  of  a  bet,  to  be  penal  under  the  Act 
of  1874  amending  the  Betting  House  Act 
1853,  must  be  in  respect  of  abet  made  in 
a  manner  which  is  p^nal  under  the  Betting 
House  Act  1853. 

Case  Stated  under  20  &  21  Vict.  c.  43, 
on  appeal  from  two  convictions  at  the 
Bow  Street  Police  Court  under  sub-sec- 
tions 1  and  2  respectively  of  section  3  of 
the  Betting  House  Amendment  Act,  1874. 

It  was  proved  before  the  magistrate 
that  the  appellant  was  the  proprietor 
and  publisher  of  a  newspaper  called  the 
Licensed  Victuallers*  Gazette  and  Hotel 
Courier,  and  that  he  published  in  a 
number  of  such  newspaper,  bearing  date 
the  31st  of  Man^,  1883,  the  following 
paragraph : — 

**  To  our  readers :  special  and  import- 
ant.— Oentkur  scored  his  first  success  of 
the  season  when  he  gave  Knight  of 
Burghley  for  the  Lincoln  Handicap  last 
Tuesday.  Our  correspondent  will  use 
every  effort  to  follow  up  his  success,  and 
those  of  our  readers  who  want  the  most 
reliable  and  latest  news  from  Northampton 
next  week  should  not  £eiil  to  avail  them- 
selves of  Centaur's  Wire  Finals  sent  direct 

(2)  46  Law  J.  Rep.    M.C.   241 ;    Law   Rep. 
2  Ex.  D.  49 


fjrom  the  course.  They  may  rely  on 
having  something  as  good  for  the  two 
principal  events  next  week  as  they  had  in 
Knigh  t  of  Burghley  on  Tuesday.  Centaur's 
Finals  cost  but  half-a-crown  each,  or  the 
two  days'  racing  five  shillings,  for  which 
post-office  orders  or  stamps  must  be  sent 
to  Mr.  W.  H.  Cox,  17  Southampton 
Street,  Strand,  London.  The  subscrip- 
tion to  Centaur's  Wire  Finals  for  the  sea- 
son, which  includes  all  the  principal  races, 
is  3^.  lOs." 

**  Centaur  "  referred  to  in  this  paragraph 
was  one  of  the  correspondents  of  the  news- 
paper regularly  employed  by  the  appel- 
lant in  supplying  him  with  news  relating 
to  horse-racing. 

By  37  Vict.  c.  15,  entitled  "  An  Act  to 
amend  the  Act  16  &  17  Yict.  c.  119,  inti- 
tuled tin  Act  for  the  Suppression  of  Betting 
Houses,"  and  providing  that  it  shall  be 
construed  as  one  with  that  Act  (in  this 
Act  referred  to  as  the  principal  Act),  it 
is  enacted  by  section  3  as  follows : — 

"  Where  any  letter,  circular,  telegram, 
placard,  handbill,  card  or  advertisement  is 
sent,  exhibited  or  published — 

''  (1)  Whereby  it  Ls  made  to  appear  that 
any  person,  either  in  the  United  Kingdom 
or  elsewhei'e,  will,  on  application,  give 
information  or  advice  for  the  purpose  of 
or  with  respect  to  any  such  bet  or  wager, 
or  any  such  event  or  contingency  as  is  men- 
tioned in  the  principal  Act,  or  will  make 
on  behalf  of  any  other  person  any  such 
bet  or  wager  as  is  mentioned  in  the  prin- 
cipal  Act ;  or 

'^  (2)  With  intent  to  induce  any  person 
to  apply  to  any  house,  office,  room  or 
place,  or  to  any  person,  with  the  view 
of  obtaining  information  or  advice  for  the 
purpose  of  any  such  bet  or  wager,  or  with 
respect  to  any  such  event  or  contingency 
as  is  mentioned  in  the  principal  Act ;  or, 

**  (3)  Inviting  any  person  to  make  or 
take  any  share  in  or  in  connection  with 
any  such  bet  or  wager  : 

"  Every  person  sending,  exhibiting  or 
publishing,  or  causing  the  same  to  be  sent, 
exhibited  or  published,  shall  be  subject  to 
the  penalties  provided  in  the  7th  section 
of  the  principal  Act  with  respect  to 
offences  under  that  section." 

The  Act  16  &  17  Vict.  c.  119,  after 
reciting  that  "  a  kind  of  gaming  has  of 
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late  sprang  up,  tending  to  the  Injury  and 
demoralisation  of  improvident  persons,  by 
the  opening  of  places  called  betting-houses 
or  offices,  and  the  receiving  of  money  in 
advance  by  the  owners  or  occupiers  of  such 
houses  or  offices,  or  by  other  persons  acting 
on  their  behalf,  on  ^eir  promises  to  jmy 
money  on  events  of  horse-races  and  the 
like  contingencies,"  provides  by  sections 
1  and  2  that  no  house,  &c.,  is  to  be  kejit 
open  for  the  purpose  t}f  the  owner  or 
occupier  betting  with  other  persons,  on 
pain  of  being  declared  a  common  nuisance 
and  a  statutory  gaming-house;  and,  by  sec- 
tion 3,  imposes  a  penalty  on  the  owner 
or  occupier  of  a  betting-house;  and,  by 
section  4,  on  persons  receiving  money  on 
condition  of  paying  money  on  the  event  of 
any  bet. 

Clarke,  Q,C,{H.E.Stan8fdd  with  him), 
for  the  appellant,  submitted  that  the  words 
**  such  bet  or  wager  as  is  mentioned  in  the 
principal  Act,"  in  both  sub-sections  under 
which  the  defendant  had  been  convicted, 
meant  a  bet  or  wager  which  would  impose 
liability  under  the  principal  Act,  namely, 
a  bet  in  a  betting-house.  No  such  bet 
was  advertised  in  Uiis  case. 

Mead,  for  the  respondent,  contended 
that  such  bet  as  is  mentioned  in  the  pria- 
cipal  Act  meant  bet  ''  of  or  relating  to 
any  horse-race  or  other  race,  fight,  game, 
sport  or  exercise  mentioned  in  section  1 
of  the  principal  Act."  This  is  the  only 
reasonable  construction. 

Math£W,  J. — I  am  of  opinion  that 
these  convictions  must  be  quashed.  As 
the  learned  counsel  pointed  out,  any  other 
result  would  lead  to  absurd  consequences, 
and  I  shall  not,  unless  coerced  by  very 
clear  language,  depart  fi-om  a  reasonable 
construction  of  the  stdtute.  The  legisla- 
tion on  this  subject  was,  in  my  opinion, 
directed  at  a  real  grievance.  Cockburn's 
Act  was  directed  to  suppressing  betting- 
houses,  as  appears  from  the  preamble,  and 
the  keeping  such  houses  and  receiving 
money  in  advance  in  them  is  prohibited. 
Then  comes  the  Act  in  question,  which  is 
to  be  construed  as  one  with  Cockbum's 
Act.  Bythe  1st  sub-section  the  information 
advertised  must  be  in  respect  of  any  such 
bet  as  is  mentioned  in  the  principal  Act. 


The  alternative  offence  in  sub-section  2 
requires  an  intent  to  induce  any  person 
to  apply  at  any  house.  What  is  a  "  bet 
or  wager,  or  event  or  contingency,  men- 
tioned in  the  principal  Act "%  It  is  one 
made  in  ''  a  house,  room  or  other  place, 
opened,  kept  or  used  "  for  the  purpose  of 
betting.  If  the  woi*ds  were  extended 
further,  any  one  inserting  an  ailvertise- 
ment  that  he  would  give  information 
about  a  foot-race  would  be  liable  to 
penalties. 

Day,  J.,  concurred. 


tiolicitors — Henry  Butter  &  Son,  for  appellant ; 
Wontner  k  Sons,  for  respondent. 


1883.     1    OULLT  (appeUarU)  v.  shith 
Dec.  1.   /  {re82)ondeTU), 

Highway  —  Obaiructton  —  Omission  to 
remove — Highway  Act,  1835  (5  d:  6  WiU,  4. 
c.  50),  8.  72-—"  WU/tdly  Obstructs 

Magistrates  convicted  the  ajypeUamJt  of 
tJie  offence  of  ^^wUfvUy  obstructing  tfie 
free  passage  of  a  highway,*^  under  5  <fc  6 
WiU.  4.  c.  50.  s.  72,  aUIioiigh  the  appellant 
liad  not  done  a^y  act  of  obstruction : — 
Held,  tliat  an  omission  to  remove  a/n  ob- 
struction after  notice  to  remove  it  might 
amount  to  wilful  obstrtt^ction. 

Case  stated  by  Justices  under  20  db  21 
Vict.  c.  43  and  the  Summary  Juiisdiction 
Act,  1879. 

At  Petty  Sessions  held  at  Axbridge,  in 
the  county  of  Somerset,  the  ap[)ellant 
was  charged,  on  the  information  and  com- 
plaint  of  the  respondent,  the  surveyor  of 
highways  of  the  distiict  of  Axbiidge,  with 
having  unlawfully  and  wilfully  obstructed 
the  free  passage  of  a  highway  there,  by 
allowing  soil  and  stones  to  remain  on  such 
highway  after  notice  fi'om  the  I'espondent 
to  remove  the  same. 
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The  charge  was  preferred  under  5  <&  6 
Wm.  4.  c.  60.  8.  72. 

At  the  hearing  the  following  facts  were 
proved  or  admitted  : — 

The  appellant  was  tenant  of  land 
bounded  by  the  highway.  The  highway 
passed  the  appellant's  land  by  a  cutting, 
and  against  the  soil  of  the  appellant's 
land  was  a  retaining  wall.  It  did  not 
appear  who  had  built  the  wall;  but  the 
appellant  had  caused  some  repairs  to  be 
efiSdcted  to  it.  The  wall  was  very  badly 
constructed;  and  during  the  winter  of 
1882  a  portion  of  the  wall,  in  consequence 
of  the  exceptional  wetness  of  the  season 
and  of  the  pressure  of  the  bank,  subsided, 
and  several  loads  of  stone  and  soil  fell,  a 
portion  of  which  fell  upon  the  metalled 
part  of  the  highway  and  formed  a  danger- 
ous obstruction.  The  respondent  gave 
notice  to  the  appellant  to  remove  the  ob- 
struction; but  the  appellant,  though  he 
said  he  would  remove  it,  had  not  re- 
moved it. 

It  was  contended  on  behalf  of  the  re- 
spondent that,  by  allowing  the  obstruction 
to  remain  after  notice  to  remove  it,  the 
appellant  had,  within  the  meaning  of  the 
statute,  wilfully  obstructed  the  highway, 
although  he  had  not  done  any  positive 
act. 

On  behalf  of  the  appellant  it  was  con- 
tended that,  even  if  he  or  his  landlord 
were  liable  to  repair  the  wall  (which  was 
not  on  his  behalf  admitted),  he  had  not 
committed  any  offence  under  the  Act,  in- 
asmuch as  the  obstruction  was  not  caused 
by  any  positive  act  of  his. 

The  Justices  were  of  opinion  that,  in- 
asmuch as  the  repairing  of  the  wall  by  the 
appellant  constituted  an  act  of  ownership, 
it  w{is  the  appellant's  duty  to  remove  the 
obstruction,  and  that  his  failing  to  do 
BO,  after  notice  fitjm  the  highway  board, 
rendered  such  obstruction  wilful,  and  was 
an  offence  under  the  section  in  question. 
They  therefore  convicted  the  appellant, 
and  inflicted  a  fine  of  sixpence  and 
costs. 

The  question  submitted  for  the  opinion 
of  the  Court  was,  "  Whether  the  fact  of 
the  appellant  failing  to  remove  the  alleged 
obstraction,  without  his  having  done  any 
positive  and  wilful  act  whereby  such  ob- 
struction was  caused,  and  after  repeated 


notices  given  by  the  respondent  to  remove 
the  same,  amounted  to  a  wilful  obstruction 
and  was  an  offence  under  the  said  enact- 
ment." 

Murcfiy  for  the  appellant. — In  order  to 
establish  an  offence  under  the  words  of  5 
<fe  6  Will.  4.  c.  60.  s.  72,  "  or  shall  in  any 
way  wilfully  obstruct  the  free  passage  of 
any  ....  highway,"  it  must  be  shewn 
that  there  was  an  act  done,  and  an  act 
purposely  done — the  enactment  saying 
«  wilfully  "—W^aZfer  v.  H<ym^  (1),  Croas- 
dill  V.  Ratdiffe  (2)  and  Feamley  v. 
Ormahy  (3).  Moreover,  there  was  no 
omLssion  by  the  appellant  to  do  anything 
which  he  was  in  anywise  bound  to  do.  No 
duty  was  cast  upon  him  to  remove  the 
obstruction.  The  statute  enacts  by  sec- 
tion 26  that  "  if  any  ....  obstruction 
shall  arise  in  any  highways  ....  from 
the  falling  down  of  the  banks  on  the  side 
of  such  highways  ....  the  surveyor  is 
required  from  time  to  time,  and  within 
twenty-four  hours  after  notice  thereof 
from  any  Justice  of  the  peace,  ....  to 
cause  the  same  to  be  removed."  The  ap- 
pellant was  under  no  obligation  to  repair 
the  wall,  even  if  he  was  the  owner  of  the 
wall,  unless  he  had  expressly  contracted  to 
repair  it,  and  such  a  contract  cannot  bo 
inferred  from  his  having  on  one  or  two 
occasions  repaired  the  wall — The  Stockport 
and  Hyde  Highway  Board  v.  Ghrant  (4). 
The  presumption  of  law  is  that  the  duty 
of  repairing  the  wall  lay  on  the  road 
authority — Merivale  v.  The  Exeter  Road 
Trustees  (5). 

PiUrLewiSy  for  the  respondent,  was  not 
heard. 

Lord  Coleridge,  C.J. — I  am  of  opinion 
that  the  magistrates  were  right  in  the 
determination  at  which  they  arrived  upon 
the  point  which  is  submitted  to  us,  and 
that  their  decision  must  be  affirmed. 

The  only  question  submitted  for  our 
opinion  is,  whether  the  fieiilure  of  the  ap- 

(1)  46  Law  J.  Rep.  M.C.  34;  Law  Rep. 
1  Q.B.  D.  4. 

(2)  5  Law  Times  Rep.  N.S.  834. 

(3)  Law  Rep.  4  C.P.  D.  136. 

(4)  61  Law  J.  Rep.  Q.B.  357. 

(5)  37  Law  J.  Rep.  M.C.  40 ;  Law  Rep. 
3  Q.B.  149. 
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pelknt  to  remove  the  obfitmction,  after 
notice  from  the  respondent  to  remove  it, 
without  any  positive  and  wilful  act  on  the 
appellant's  part  causing  such  obstruction, 
amounted  to  a  wilful  obstruction,  and  was 
an  offence  under  5  &  6  Will.  4.  c.  50.  s.  72. 
No  question  arises  as  to  whether  the  facts 
of  this  caae  biing  it  within  the  decision  in 
Merivale  v.  The  Exeter  Road  Trustees  (5), 
nor  does  any  other  question  arise  than  that 
which  I  have  stated. 

It  appears  to  me  that,  the  appellant 
(who  had  repaired  the  wall  and  so  afforded 
evidence  of  his  being  the  owner  of  the 
wall)  having,  notwithstanding  his  having 
been  repeatedly  requested  to  remove  the  ob- 
struction caused  by  the  &lling  of  the  wall, 
failed  to  remove  it,  his  case,  notwithstand- 
ing his  having  done  no  positive  act  causing 
the  obstruction,  came  within  the  words  of 
section  72,  ''  or  shall  in  any  way  wilfully 
obstruct  the  free  passage  of  any  highway.'' 
Not  fulfilling  after  notice  a  duty  to  remove 
an  obstruction  comes,  I  think,  on  the  true 
construction  of  the  Act,  within  the  words 
"  wilfully  obstruct." 

The  conclusion  at  which  I  have  arrived 
does  not,  I  think,  oonBict  with  any  of  the 
cases  which  have  been  cited  to  us  as  bear- 
ing upon  the  construction  of  this  section. 
In  Walker  v.  Homer  (1)  the  decision 
turned  on  the  fact  that  what  was  com- 
plained of  as  an  obstruction  to  the  free 
passage  of  the  highway  did  not  involve 
any  interference  with  the  surface  of  the 
highway,  and  that  there  was  therefore 
no  obstruction  ejusdem  generis  with  the 
kinds  of  obstruction  mentioned  in  previous 
parts  of  the  section.  The  decision  is  not 
the  less  binding  because  the  late  Chief 
Justice  dissent^  from  it;  but,  for  the 
reason  I  have  given,  the  decision  is  in- 
applicable  to  the  case  before  us.  In 
CroasdiU  v.  Raicliffe  (2)  the  question  at 
issue  was,  whether  rain-water,  although  in 
itself  an  innocent  thing,  became  in  the 
circumstances  of  that  case  ''an  offensive 
matter  or  thing  "  within  the  meaning  of 
the  Legislature.  In  Feai-nley  v.  Oriiisby 
(3)  the  decision  was  only  that  a  surveyor 
who  had  purposely  placed  upon  a  highway 
materials  for  its  repair  which,  by  being  left 
in  the  night-time  without  a  light,  became  a 
.  dangerous  obstruction,  might  be  convicted 
of  an  offence  under  section  72,  although 
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he  might  be  also  liable  to  be  convicted 
under  section  56. 

Mathew,  J.,  concurred. 

Conviction  affirmed. 


Solicitors — Crowder,  Anstie  &  Vizard,  agents 
for  Frederick  Wood,  Wringfton,  for  appellant ; 
Aldridge,  Thorn  &  Morris,  agents  for  Wade, 
Azbridge,  for  respondent. 


[CROWN  CASE  RESERVED.] 
1883.    1  ^ 

Nov    24    I  '^^  QUEEN  V,   HOLMES.* 

False  Pretences — Venue — Jurisdiction. 

The  prisoner,  at  N,y  in  England^  wrote 
and  posted  a  letter  to  the  prosecutor  at  a 
place  out  of  England,  The  letter  con- 
tained  a  false  pretence,  by  means  of  which 
the  prisoner  induced  the  prosecutor  to  trans- 
mit to  N,  a  draft  for  160/.,  which  he  there 
cashed  : — Held,  that  as  the  false  pretence 
was  made  at  iV.,  wJiere  also  the  money 
obtained  by  7neans  of  it  was  received,  there 
was  jurisdiction  to  try  tfie  prisoner  a>t  iV. 

Case  reserved  by  Huddleston,  B. 

The  prisoner  was  tried  and  convicted 
before  me  at  the  Assizes  at  Nottingham  for 
obtaining  from  Louis  Gabet  Qabet  150/. 
by  false  pretences. 

The  prisoner,  who  was  a  machine 
manufacturer  at  Nottingham,  had  entered 
into  a  contract  at  Caudry,  in  France,  to 
build  at  Nottingham  for  Gabet  a  Levas 
livco  machine,  to  be  completed  within  a 
certain  time,  to  be  paid  for  on  cei-tain 
terms,  and  to  be  sent  to  Fmncc  to  Gabet. 
The  prisoner  had  written  at  Nottingham 
a  letter  containing  the  pretence,  which 
was  proved  to  ]ye  false,  and  in  conse- 
quence of  which  the  prosecutor  had  parted 
with  his  money. 

The  letter  was  written  and  posted  at 
Nottingham,  and  received  by  the  prose- 

♦  Qfram  Lord  Coleridge,  C.J. ;  Denman,  J.  j 
Hawkins,  J. ;  Williams,  J.,  and  Mathew,  J. 
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cutor  (rabet  at  Caudry  in  France,  from 
whence  a  draft  for  150^.  was  sent,  accord- 
ing to  and  in  compliance  with  the  direc- 
tions of  the  prisoner  contained  in  his 
letter.  The  draft  was  received  by  the 
prisoner  in  Nottingham,  and  cashed  there. 

It  was  objected  on  the  part  of  the 
prisoner  that,  as  the  false  pretence  was 
made  in  England,  but  did  not  operate  to 
obtain  the  money  until  it  reached  its 
destination  in  France,  no  offence  was 
committed  over  which  the  English  Court 
had  jurisdiction. 

For  the  prosecution  it  was  contended 
that,  as  the  representation  was  made  in 
England,  and  the  money  received  there, 
the  offence  was  within  the  English  juris- 
diction. 

The  Queen  v.  Cooke  (1)  was  quoted. 

The  only  question  for  the  Court  is, 
whether  the  prisoner  could  be  indicted 
and  tried  for  the  offence  in  Nottingham. 
If  he  could,  the  conviction  is  to  stand ;  if 
not,  the  conviction  is  to  be  quashed. 

No  counsel  appeared. 

Lord  Coleridge,  C.J. — I  think,  when 
the  facts  are  ascertained,  there  is  no 
reasonable  doubt  that  the  conviction  was 
proper.  The  false,  pretence  was  made  by 
means  of  a  letter  written  and  posted  in 
Nottingham,  and  sent  to  a  person  in 
France,  who,  in  consequence  of  it,  sent  by 
post  to  the  piisoner  in  Nottingham  a 
cheque  payable  in  Nottingham.  The 
prisoner  received  the  money  there,  where 
also  he  was  indicted  and  tried.  The 
question  reserved  for  us  is,  whether  there 
was  jurisdiction  in  the  Court  of  Assize  at 
Nottingham  to  try  the  prisoner  for  the 
oi!euoe.  I  think,  without  doubt,  that 
there  wa&  It  appears,  if  authority  be 
needed,  from  the  case  of  The  Khig  v. 
Burdett  (2)  that  when  a  letter  such  as  the 
one  in  question  is  posted,  the  pretence  is 
made;  and  in  the  present  case,  not  only 
was  the  letter  posted  in  Nottingham,  but 
the  money  actually  received  there  as  well. 
Therefore,  both  the  necessary  ingredients 
of  the  offence  took  place  in  the  county 
where  the  prisoner  was  tried.     It  may  be 

(1)  1  F.  &  F.  64. 

(2)  4  B.  dc  Aid.  95. 


that  one  important  part  of  the  offence 
taking  place  in  Nottingham  would  be 
sufficient,  but  here  both  ingredients  took 
place  there.  There  can  be.  no  doubt, 
therefore,  that  the  prisoner  was  properly 
convicted,  and  that  the  conviction  must  be 
affirmed. 

Denman,  J. — I  am  of  the  same  opinion, 
and  am  disposed  to  think  the  case  covered 
by  The  Qtieen  v.  Cooke  (1). 

Hawkins,  J.,  "Williams,  J.^  and  Ma- 
TiiEW,  J.,  concurred. 

Convictum  affirmed. 


[CROWN  CASE   RESERVED.] 
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THE  QUEEN  t7.   HOLLIS.* 


Larceny — Fosseisian  obtained  by  Fraud. 

The  prisoner  went  into  an  inn,  and 
asked  the  barmaid  for  sixpennywort^h  of 
whisky y /or  which  Jie  put  dawn  half-a-sove- 
reign  and  received  9«.  6df.  in  change.  He 
then  asked  for  tlie  half-sovereign  back, 
sayiiig  he  thought  he  had  change.  T/ie 
barmaid  gave  him  the  half-sovereign,  but 
lie  did  not  rettcm  tlie  9».  6d.  The  prisoner 
tlien  put  down  10*.  in  silver  and  a  half' 
sovereign,  asking  Uie  barmaid  to  give  him 
a  sovereign  far  it,  whic^i  site  did.  Tfie 
barmaid  Iiad  no  autliarity  to  jxiy  over 
money  without  receiving  tfhe  jjroper  change 
atid  had  no  intention  of  or  knoioledge  that 
site  teas  so  doing : — Held,  titat  tlie  prisoner 
was  riglUly  convicted  of  larceny. 

Case  reserved  by  the  chairman  of  the 
Worcestershire  Quarter  Sessions. 

At  the  la^t  Woixx»tershire  Quarter 
Sessions  Thomas  Hollis  was  tiied  before 
me  on  a  charge  of  laix^ny  of  money  the 
property  of  Charles  Parkes.  He  was 
indicted  jointly  with  William  Wickes, 
who  pleaded  guilty. 

The  money,  the  subject  of  the  indict- 
ment, was  obtained  by  the  trick  commonly 
known  as  **  ringing  the  changes."    The 

♦  Coram  Lord  Coleridge,  C.J. ;  Denman,  J., 
Hawkins,  J.,  Williams,  J.,  and  Mathow  J. 
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prisoners,  Hollis  and  Wickes,  went  to  an 
inn  kept  by  the  prosecutor.  Wickes  asked 
the  barmaid  for  sixpenny  worth  of  whisky. 
He  put  down  a  hidf-sovereign.  The  bar- 
uiaid  gave  him  9«.  6(2.  change.  Wickes 
then  said,  ''Did  I  g^ve  you  a  half-sove- 
reign. I  wish  you  would  give  it  me  back. 
I  think  I  have  change."  The  barmaid 
gave  him  the  half-sovereign,  but  he  did 
not  return  the  9«.  6(2.  At  that  moment 
the  other  prisoner,  Hollis,  asked  for  a 
dgar,  which  the  bajnnaid  gave  him.  He 
handled  her  a  shilling  in  payment,  and  she 
returned  him  the  change.  Wickes  then 
gave  the  barmaid  lO^.  in  silver  (9^.  6e2.  of 
which  was  the  change  she  had  previously 
given  him),  and  a  half-sovereign,  and 
asked  her  to  give  him  a  sovereign  for  it. 
She  took  the  money  to  her  master  and 
received  from  him  a  sovereign,  which  she 
gave  to  Wickes.  Wickes  then  asked  her 
to  fiasten  his  glove,  upon  which  Hollis 
remarked  ''  Isn't  he  fussy."  The  two  pri- 
soners then  left,  and  in  a  few  minutes 
afterwards  the  barmaid  discovered  the 
fraud.  The  barmaid  stated  in  her  evi- 
dence that  she  did  not  intend  to  part  with 
the  sovereign  except  for  full  change  of  the 
prisoner's  money,  and  her  master  also 
stated  in  his  evidence  that  she  had  no 
authority  to  part  with  it  except  for  full 
consideration. 

It  was  contended  by  counsel  for  the 
prisoner  that  the  barmaid  had  general 
authority  to  act  for  her  master  in  such  a 
matter  as  giving  change,  and  that  the 
transaction  was  complete  before  she  dis- 
covered the  fraud ;  therefore  that  the  pro- 
perty in  the  money  had  passed,  and  that 
the  pnsoner  could  not  be  convicted  of 
stealing  it. 

After  referring  to  The  Queen  v.  M^Hale 
(1)  and  The  Queen  v.  Middleton  (2)  I 
overruled  the  objection;  and  the  jury 
found  the  prisoner  guilty,  and  in  reply  to 
questions  put  by  me  also  found  specially 
that  the  barmaid  had  no  intention  to  part 
with  the  property  in  the  sovereign  except 
for  full  change  of  the  prisoner's  money, 
and  that  her  master  had  given  her  no 

(1)  37  Law  J.  Rep.  M.C.  97;  Law  Rep.  1 
C.C.B.  126. 

(2)  42  Law  J.  Rep.  M.C.  73 ;  Law  Rep.  2 
C.C.R.  38. 
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authority  to  part  with  it  for  other  than 
full  consideration. 

The  question  reserved  for  the  considera- 
tion of  the  Court  is,  whether  under  the 
circumstances  above  set  forth  the  prisoner 
was  properly  convicted  of  larceny. 

A,  F.  Godson  appeared  for  the  prosecu- 
tion. 

No  counsel  appeared  for  the  prisoner. 

Lord  Coleridge,  C.J. — I  cannot  doubt 
that  it  is  larceny  if  a  person  fraudulently 
obtains  from  another  the  possession  of 
money  or  property  by  means  of  a  trick, 
or  a  series  of  tricks,  without  which  the 
other  would  not  have  parted  with  it.  It 
is  clearly  stealing,  and  the  conviction  mUvSt 
be  affirmed. 

Denman,  J.,  Hawkins,  J.,  Williams,  J., 
and  Mathew,  J.,  concurred. 

Conviction  affirmed. 


Solicitors— W.  H.  King,  Stourbridge,  for   the 

prosecution. 


1883.    1  HARRIS  (appellant)  v.  may  (r«- 
Nov.  27.  J  spondent). 

Adulteration — Sale  of  Food  and  Drugs 
Act,  1875  (38  d;  39  Vict.  c.  63), «.  25— 
Seller  having  purchased  with  "  Written 
Warranty  " — Running  Contract. 

A  defendant  to  a  prosecution  under  the 
Sale  of  Food  and  Drugs  Act,  1875,  s,  6| 
for  selling  cm  miUc  mUk  with  added  water , 
proved  that  what  was  sold  by  him  ujos  sup- 
plied to  him  under  a  written  contract  for 
the  supply  to  him  from  time  to  time  of  pure 
milk : — Held,  that  that  was  not  a  purchase 
with  a  written  warranty  within  the  mean- 
ing of  section  25,  there  being  no  uoritten 
warroffUy  as  to  the  specific  thing  delivered 
to  the  d^endant. 

Case  stated  by  Justices  at  Petty  Ses. 
sions. 

An  information  was  preferred  by  the  re- 
spondent against  the  appellant,  chaiging, 
in  substance,  that  the  appellant  had,  con- 
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trary  to  the  Sale  of  Food  and  Drugs  Act, 
1876  (38  k  39  Vict.  c.  63),  s.  6,  sold  to  the 
respondent,  to  his  prejudice,  as  milk,  a 
certain  fluid  which  was  not  milk. 

The  respondent  proved  that  the  appel- 
lant sold  to  him  as  a  pint  and  a  half  of 
milk  that  quantity  of  a  fluid  which  con- 
tained with  milk  not*  less  than  ten  per  cent, 
of  added  water.  On  behalf  of  the  appellant 
it  was  proved  to  the  satisfaction  of  the 
Justices  that  the  fluid  sold  by  him  to  the 
respondent  had  been  supplied  to  him  (the 
appellant)  under  a  written  contract  for  the 
supply  to  him  from  time  to  time  of  new 
and  pure  milk ;  and  it  was  contended  that 
the  fluid  in  question  was  therefore  supplied 
to  the  appellant  with  a  "  written  warranty  " 
of  its  being  pure  milk,  within  the  meaning 
of  the  words  "  written  warranty  '*  in  section 
25  of  the  Act;  and  facte  having  been 
proved  to  the  satisfaction  of  the  Justices 
which,  if  that  contention  were  upheld,  were 
the  only  other  feu^  necessary  for  establish- 
ing a  defence  under  section  25,  it  was 
contended  that  the  appellant  must  under 
that  section  be  discharged  from  the  prose- 
cution. The  Justices  were  of  opinion  that 
the  appellant  had  fedled  to  shew  that  he 
had  bought  the  milk  with  a  "  written  war- 
ranty "  within  the  meaning  of  the  Act — 
referring,  in  giving  their  decision,  to  section 
27,  as  makmg  provision  for  forging  or 
misapplying  a  warranty,  or  giving  a  false 
warranty,  and  as  consequently  shewing 
that  section  25  was  not  intended  to  apply 
to  a  running  contract  for  future  supplies 
of  goods,  but  to  a  document  given  with 
the  goods,  and  referring  also  to  Rook  v. 
Hojiley  ( 1 ) — and  they  accordingly  convicted 
the  appellant.  The  question  for  the  opinion 
of  the  Court  was,  whether  the  appellant 
had  purchased  the  article  in  question  with 
a  written  warranty  within  the  meaning 
of  section  25.  J^ 

A,  R,  Poole f  for  the  appellant. — The 
magistrates  were  wrong  in  holding  that  the 
appellant  had  not  bought  the  milk  with  a 
written  warranty.  The  appellant  could, 
imder  the  written  contract  proved  by  him, 
have  sued  the  person  who  sold  the  milk  to 
him  for  breach  of  warranty. 


Bernard  Coleridge,  for  the  respondent, 
was  not  heard. 

Lord  Coleridge,  C.J. — ^The  matter  for 
our  decision  is,  I  think,  a  clear  one.  This 
Act,  passed  for  the  protection  of  the  public 
health,  says,  by  section  6,  that  a  person 
who  sells  to  the  prejudice  of  the  purchaser 
any  article  of  food  which  is  not  of  the 
nature,  substance  and  quality  of  the  article 
demanded  by  the  purchaser,  shall  be  liable 
to  a  penalty,  subject  to  certain  provisions 
contained  in  that  section.  Then  section  25 
relieves  against  that  enactment  a  defen- 
dant who  proves  that  he  purchased  the 
article  as  the  same  in  nature,  substance 
and  quality  as  that  demanded  of  him,  and 
with  a  written  warranty  to  that  effect,  that 
he  had  no  reason  when  he  sold  it  to  believe 
that  it  was  otherwise,  and  that  he  sold  it 
in  the  same  state  aa  when  he  purchased  it. 
It  is,  to  my  mind,  perfectly  dear  that,  if  a 
vendor  wishes  as  to  any  specific  artide  to 
avail  himself  of  the  protection  afforded  by 
section  25,  he  must  have  a  written  war« 
ranty  aa  to  that  specific  article.  That  was 
not  the  case  here.  There  may  well  have 
been  on  every  occasion  when  milk  was 
delivered  to  the  appellant  by  the  person 
suppljdng  him  with  it  a  parol  warranty 
that  the  milk  was  pure ;  but  the  Act  re- 
quires a  written  warranty,  and  the  appel- 
lant did  not  prove  any  written  warranty 
of  the  specific  artide  sold  by  him  to  the 
respondent. 

Mathew,  J.,  concurred. 

ConvicHon  ({firmed. 


Solicitors— Darley  &  Co.,  agents  for  Clifton  St 
Carter,  Bristol,  for  appellant ;  H.  M.  Phillips, 
agent  for  T.  Holmes  Oore,  Bristol,  for  re- 
spondent. 


(1)  47  Law  J.  Rep.  M.C.  118 ;  Law  Rep.  8  Ex. 
D.  209 
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1883. 
May  4,  7.^ 
June  4. 


[IN  THE    HOUSE  OF  LORDS.] 

(  THE  JUSTICES  OP  THE  PEACE 
FOR  THE  WEST  RIDING  OF 
THE  COUNTY  OP  YORK  V,  THE 

QUEEN  {on  the  prosecution 

of  THE  MAYOR,  ALDERMEN 
AND  BURGESSES  OP  THE 
BOROUGH  OP  SHEFFIELD). 

Highioay — Liability  to  repair — Turn- 
pike Road — Main  Road — HighuMys  and 
Locomotives  (Amendment)  Act^  1878  (41  ^ 
42  Viet.  c.  77),  s.  13. 

A  provision  in  a  Turnpike  Act  forbid- 
ding the  trustees  to  levy  tolls  or  spend 
money  on  any  portion  of  their  turnpike 
road  wiihin  a  tovon  does  not  prevent  such 
portion  from  remaining  part  of  the  turn- 
pike road  within  the  meaning  of  the  High- 
ways and  Locomotives  {Amendment)  Act, 
1878,  *.  13. 

Not  does  a  road,  in  respect  of  which  an 
agreemerU  has  been  made  under  21  dc  22 
Vict,  c.  98.  tf.  41,  between  a  town  amd  the 
turnpike  trustees^  by  which  turnpikes  are 
removed  therefrom,  and  tJie  repair  Hiereof 
is  undertaken  by  the  town,  cease  on  that 
account  to  form  part  of  a  turnpike  road 
within  the  same  section* 

Therefore,  where  a  turnpike  road  which 
on  the  Slst  of  December,  1870,  included 
sttch  parts  as  above  mentioned,  between 
that  date  and  the  passing  of  the  Uighicays 
and  Locomotives  {Am>endm.ent)  Act  ceased 
to  be  a  turnpike  road,  the  obligation  of  the 
county,  under  section  13,  to  contribiUe 
towards  the  maintenance  of  the  road  ex- 
tended to  stush  parts,  though  not  previously 
maintained  by  tJie  turnpike  trustees. 

This  was  an  appeal  from  a  judgment  of 
the  Court  of  Appeal,  which  affirmed  one 
of  the  Queen's  Bench  Division. 

The  facts  were  stated  in  a  Special  Case, 
which,  so  far  as  material,  was  as  follows : — 

Special  Case. 

1.  This  was  a  rule  calling  upon  the  Jus- 
tices of  the  peace  for  the  West  Eiding  of 
the  county  of  Tork  to  show  cause  why  a 
writ  of  mandamus  should  not  he  issued 
commanding  them  to  pay  to  the  mayor, 
aldermen  and  burgesses  of  the  borough  of 
Sheffield  certain  sums  hereinafter  men- 
tioned in  respect  of  the  maintenance  of 
three  roads,  hereinafter  respectively  called 
Vol.  63.— M.C, 


the  Wakefield  and  Sheffield  Road,  the 
Sheffield  and  Chesterfield  Koad  and  the 
Sheffield  and  Glossop  Hoad,  such  roads 
being  alleged  by  the  said  mayor,  aldermen 
and  burgesses  to  be  main  roads  within  the 
meaning  of  the  13th  section  of  the  High- 
ways and  Locomotives  (Amendment)  Act, 
1878. 

2.  The  Justices  of  the  peace  of  the 
West  Hiding  of  the  county  of  York  in 
General  or  Quarter  Sessions  assembled  are 
the  county  authority  within  the  meaning 
of  the  said  Highways  and  Locomotives 
(Amendment)  Act,  1878,  for  the  said 
Riding  in  which  the  borough  of  Sheffield 
(hereinafter  called  "  the  borough ")  is 
situated. 

3.  The  borough  is,  and  has  been  since 
the  year  1843,  subject  to  the  Municipal 
Corporation  Act,  1835,  and  the  Acts 
amending  the  same.  The  Local  Govern, 
ment  Act,  1858,  was  adopted,  and  came 
into  operation  in  the  borough,  on  the  7th 
of  September,  1864,  and  the  borough  is 
now  an  urban  sanitary  district  within  the 
meaning  of  the  Public  Health  Act,  1875  ; 
and  the  said  mayor,  aldermen  and  bur- 
gesses, acting  by  the  council  (hereinafter 
called  "  the  corporation  "),  are  the  urban 
sanitary  authority  thereof.  Previously  to 
the  24th  of  September,  1880,  the  borough 
had  no  separate  Court  of  Quai-ter  Sessions, 
and  was  a  highway  area  for  the  purposes 
of  the  said  Highways  and  Locomotives 
(Amendment)  Act,  1878. 

4.  By  an  Act  [58  Geo.  3.  c.  liv.]  which 
was  passed  in  the  fifty-eighth  year  of  the 
reign  of  King  C^rge  the  Third,  and  re- 
mained in  force  until  it  was  repealed  by 
the  Local  Government  Supplemental  Act, 
1865  (No.  3),  and  which  was  intituled 
''  An  Act  for  cleansing,  lighting,  watching 
and  otherwise  improving  the  town  of 
Sheffield,  in  the  county  of  York,"  certain 
limits  were  assigned  to  what  is  therein 
called  "the  town  of  Sheffield."  They 
comprehend  the  area  coloured  yellow  on 
the  map  hereunto  annexed,  marked  ''  A." 

[The  af'ea  was  comprised  within  a  circle 
drawn  with  a  radius  of  three  quarters  of  a 
mile  round  the  parish  church.] 

6.  By  statute  2  Will.  4.  c,  64.  s.  35, 
it  was  enacted  that  the  several  cities, 
boroughs  and  places  specified  in  the  sche- 
dule thereto  annexed,  marked  "  O,"  should, 
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as  to  the  election  of  members  or  a  mem- 
ber to  serve  in  Parliament,  respectively 
include  the  places  and  be  comprised  within 
the  boundaiies  which  in  such  schedule 
were  respectively  specified  and  described 
in  conjunction  with  the  names  of  such 
cities,  boroughs,  and  places  respectively. 
In  the  said  schedule  "  O  "  Sheffield  was 
declared  to  comprise  "  the  parish  of  Shef- 
field." The  said  parish  of  Sheflield  com- 
prises the  area  coloured  green  on  the  said 
plan  marked  "  A,"  and  is  also  the  area  of 
the  borough  of  Sheffield  comprised  within 
the  grant  of  a  charter  of  incorporation  to 
the  inhabitants  thereof,  pursuant  to  the 
provisions  of  the  said  Municipal  Corpora- 
tion Act,  1836. 

6.  In  August,  1878,  when  the  said 
Highways  and  Locomotives  (Amendment) 
Act,  1878,  was  passed,  the  lines  of  build- 
ings continuous,  or  nearly  so,  extended 
beyond  the  above-mentioned  area  coloured 
yellow,  and  up  to  the  limits  of  the  area  on 
the  map  coloured  pink.  The  remainder 
of  the  borough,  consisting  of  agi*icultural 
and  moor  land,  is  edged  green  on  the  map. 

7.  It  will  now  be  convenient  to  state 
separately  the  facts  relating  to  each  of  the 
three  roads  to  which  this  case  relates. 

The  Wakefield  and  Sheffield  Road. 

8.  By  a  certain  Turnpike  Act  [6  Will.  4. 
c.  liii.],  intituled  "  An  Act  for  repairing 
and  improving  the  road  from  Wakefield 
to  Sheffield,  in  the  county  of  Fork,"  passed 
in  the  sixth  year  of  King  William  the 
Fourth  (1836),  for  the  purpose  of  more 
eflfectually  diverting,  altering,  amending, 
widening,  improving  and  keeping  in  re- 
pair a  turnpike  road  leading  from  the  south 
end  of  the  town  of  Wakefield  to  the  north 
end  of  the  town  of  Sheffield  (herein  called 
the  Wakefield  and  Sheffield  Eoad),  it  was 
enacted  (section  40)  that  such  Act  should 
commence  and  take  effect  from  the  passing 
thereof,  and  should  continue  and  be  in 
force  for  and  during  the  term  of  thirty- 
one  years,  and  from  thence  to  the  end  of 
the  then  next  session  of  Parliament.  The 
term  of  the  said  Act  was  extended  by 
various  Acts  of  ParJiament  to  the  Ist  of 
November,  1876,  when  it  expired.  The 
portion  material  in  this  case  of  the  Wake- 
field and  Sheffield  Road  is  shewn  on  the 
Slid  map,  and  is  thereon  coloured  brown. 

[This  portion  of  the  road  extended  from 


a  point  "G,"  on  the  boundary  of  the 
borough,  to  a  point  "  H  "  within  the  area 
of  the  town.] 

9.  By  section  34  of  the  said  Act  it  was 
provided  that  no  part  of  the  money  arising 
or  to  be  received  by  virtue  of  that  Act 
should  be  laid  out  in  repairing,  maintain- 
ing or  improving  any  street,  highway  or 
place  in  any  part  of  the  towns  of  Bamsley, 
Sheffield  and  Wakefield,  or  any  of  them, 
nor  should  any  toll  be  collected  there,  any- 
thing in  that  Act  contained  to  the  con- 
trary notwithstanding. 

10.  The  portion  of  the  Wakefield  and 
Sheffield  road  from  the  point  marked 
«  H "  to  the  point  marked  "  A "  on  the 
said  map  was  made  through  private  lands 
in  pursuance  of  the  said  Act  of  the  sixth 
year  of  King  William  the  Fourth,  and 
there  was  no  continuous  row  of  houses  in 
the  year  1836  on  any  portion  of  the  line 
of  that  road  within  the  borough. 

11.  A  turnpike-gate  or  toll-bar  was 
erected  on  the  Wakefield  and  Sheffield 
Road  at  Pitsmoor  at  the  point  marked 
"A"  [on  the  boundary  of  the  area 
coloured  pink]  on  the  said  map  within 
the  borough  by  the  trustees  of  such  road, 
and  tolls  were  taken  thereat;  and  the 
portion  of  the  road  within  the  borough 
(namely,  from  the  point  marked  "  G  "  on 
the  said  map  to  the  point  marked  "R" 
at  the  Wicker  Viaduct)  was  maintained 
by  such  trustees  until  the  said  Turnpike 
Act  of  the  sixth  year  of  King  William  the 
Foui*th  expired  as  aforesaid,  on  the  Ist 
of  November,  1876.  Since  that  date  the 
said  portion  of  the  road  has  been  main- 
tained by  the  corporation,  and  no  tolls 
have  been  taken  thereon. 

12.  The  expenses  now  claimed  from  the 
said  Justices  for  the  county  in  respect  of 
this  road  relate  to  the  portion  thereof 
between  "  G  "  and  "  H." 

The  Sheffield  and  Chesterfield  Road. 

13.  By  a  certain  other  Turnpike  Act — 
namely,  "The  Derby,  Duffield,  Wirks- 
worth  and  Sheffield  Turnpike  Road  Act, 
1851 "  [14  Vict.  c.  xxxvii.] — passed  for  the 
purpose  of  more  effectually  amending,  im- 
proving and  keeping  in  repair  a  turnpike 
road  leading  from  near  the  north  end  of 
the  town  of  Derby  through  the  towns  of 
Duffield  and  Chesterfield  to  the  town  of 
Sheffield  (herein  called  the  Sheffield  «nd 
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CheBterfield  Road),  and  a  branch  road  from 
the  town  of  Duffield  to  the  town  of  Wirks- 
worthy  it  was  enacted  (section  19)  that 
such  Act  should  commence  and  take  effect 
on  the  31st  of  October,  1851,  and  should 
continue  in  force  for  the  term  of  twenty- 
one  years,  and  from  thence  to  the  end  of 
the  session  of  Ftoliament  which  should 
then  next  follow.  The  term  of  the  said 
Act  was  extended  by  the  Annual  Turn- 
pike Continuance  Act,  1870,  to  the  1st  of 
November,  1875,  when  it  expired.  The 
portion  material  in  this  case  of  the  Shef- 
field and  Chesterfield  Koad  is  shewn  on  the 
said  map,  and  is  thereon  coloured  blue. 

[This  portion  extended  from  a  point 
''  S  "  on  the  boundary  of  the  borough  and 
of  the  pink  area  to  a  point  '^  I "  on  the 
boundary  of  the  town.] 

14.  By  section  1 1  of  the  said  Act  it  was 
provided  that  no  toll-gate  should  at  any 
time  thereafter  be  set  up  or  erected  upon 
the  said  roads  nearer  to  the  said  town  of 
Sheffield  than  the  brook  or  rivulet  which 
divides  the  counties  of  Derby  and  York 
(being  the  point  marked  **  B  "  on  the  tsaid 
plan),  except  only  the  side  gate  at  Healey. 

15.  By  section  18  of  the  said  Act  it  was 
provided  that  no  money  should  be  laid  out 
on  the  said  roads  within  the  towns  of 
Derby,  Chesterfield  or  Sheffield,  or  within 
the  limits  of  any  Act  of  Parliament  passed 
for  the  improvement  of  any  town,  nor 
should  any  tolls  be  collected  therein. 

16.  At  the  date  of  the  passing  of  the 
Derby,  Duffield,  Wirksworth  and  Shef. 
field  Turnpike  Road  Act,  1851,  there  was 
no  continuous  row  of  houses  on  the  Shef- 
field and  Chesterfield  Road  from  the  point 
marked  "  K  "  to  the  point  marked  <<  B " 
on  the  said  map. 

["  K  "  was  a  point  on  the  road  between 
"B"and"L"] 

17.  A  turnpike-gate  or  toll-bar  was 
erected  on  the  SbeSSeld  and  Chesterfield 
road  at  Meersbrook  (at  the  point  marked 
"  B "  on  the  said  map),  on  the  boundary 
of  the  borough,  and  on  the  line  of  division 
between  the  counties  of  Derby  and  York, 
by  the  trustees  of  such  road,  and  another 
side  gate  or  toll-bar  in  the  hamlet  of 
Healey,  in  the  said  borough  (at  the  point 
marked  "  C  "  [between  "  B  "  and  "  K  "]  on 
the  said  map),  erected  previously  to  the 
passing  of  the  said  Derby,  Duffield,  Wirks- 


worth and  Sheffield  Turnpike  Road  Act, 
1851,  and  being  the  side  gate  referred  to 
in  section  11  aforesaid,  was  continued  by 
the  said  trustees,  and  tolls  were  (subject 
to  certain  restrictions  contained  in  the 
10th  section  of  that  Act)  taken  at  the  said 
gates  or  bars  by  such  trustees  until  the 
said  last-mentioned  Act  expired  as  afore- 
said, on  the  1st  of  November,  1875. 
Before  the  said  adoption  of  the  Local 
Government  Act,  1 858,  the  said  trustees, 
by  arrangement  with  the  surveyors  of 
highways  for  the  township  of  Eoclesall 
Bierlow,  in  the  borough  of  Sheffield,  paid 
to  them  annually  the  sum  of  125/.,  and  in 
consideration  of  such  payment  the  said  sur- 
veyors  repaired  the  Sheffield  and  Chester- 
field Road  within  that  township — namely, 
from  the  point  marked  "I"  at  Sheffield 
Moor  to  the  bridge  over  the  river  Sheaf 
at  Healey  marked  "J"  [between  "C" 
and  *'  K '']  on  the  said  map.  And  after 
the  said  adoption  by  the  corporation  of 
the  Local  Government  Act,  1858,  until 
the  expiration  of  the  Derby,  Duffield, 
Wirksworth  and  Sheffield  Turnpike  Roa<l 
Act,  1851,  the  said  sum  was  paid  annually 
by  the  said  trustees  to  the  corporation, 
and  the  said  portion  of  road  was  repaired 
by  the  corporation,  but  no  formal  contract 
for  carrying  out  the  said  arrangement  was 
made  by  the  said  trustees  either  with  the 
said  surveyors  or  with  the  corporation. 

18.  The  remainder  of  the  Sheffield  and 
Chesterfield  Road  within  the  borough — 
namely,  from  the  point  marked  "J"  to 
the  point  marked  *'  B  "  on  the  plan — was 
maintained  by  the  trustees  of  such  road 
imtil  their  Act  expired  as  aforesaid,  and 
since  that  time  the  whole  of  the  road 
within  the  borough  has  been  maintained 
by  the  corporation,  and  no  tolls  have  been 
taken  thereon. 

19.  The  expenses  now  claimed  from  the 
said  Justices  for  the  county  in  respect  of 
this  road  relate  to  the  portion  thereof 
between  "  B  "  and  "  I." 

The  Sheffield  and  Glossop  Road. 

20.  By  a  certain  other  Turnpike  Act 
— namely,  ''The  Sheffield  and  Glossop 
Turnpike  Road  Act,  1851 "  [U  k  15  Vict, 
c.  cxxxiii.],  intituled  "  An  Act  for  repair- 
ing the  road  from  Sheffield,  in  the  county  of 
York,  to  the  Marple  Bridge  Road,  in  tht^ 
p.u'ish  of  Glossop,  in  the  county  of  Derby  " 
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(herein  called  the  Sheffield  and  Glossop 
Road),  "and  the  branch  to  Mortimer's 
R<md,  in  the  parish  of  Hathersage,  in  the 
said  county  of  Derby" — ^it  was  enacted 
(section  27)  that  such  Act  should  com- 
mence on  the  1st  of  November,  1851,  and 
should  continue  in  force  for  the  term  of 
twenty-one  years,  and  from  thence  to  the 
end  of  the  session  of  Parliament  which 
should  then  next  follow.  The  term  of  the 
said  Act  was  extended  by  the  said  Annual 
Turnpike  Continuances  Act,  1870,  to  the 
Ist  of  November,  1875,  when  it  expired. 
The  portion  material  in  this  case  of  the 
Sheffield  and  Glossop  Road  is  shewn  on 
the  said  map,  and  is  thereon  coloured  red. 
[This  portion  extends  from  a  point  "  F  " 
on  the  boundary  of  the  borough  to  a  point 
within  the  town.  "  D  "  is  the  point  where 
it  passes  the  boundary  of  the  pink  area.] 

By  section  24  of  the  last-mentioned  Act 
it  was  enacted  that  such  parts  of  the  said 
Sheffield  and  Glossop  Road  lying  between 
the  commencement  of  the  road  at  Sheffield 
and  a  point  ten  yards  east  of  the  Fulwood 
Bar  (being  the  bar  at  the  point  "  D  "  on 
the  said  plan),  as  were  then  wholly  re- 
paired and  maintained  by  the  surveyors  of 
highways  in  like  manner  as  the  other 
roads  of  the  town  of  Sheffield  were  re- 
paired and  maintained,  should  no  longer 
be  deemed  to  be  parts  of  the  Sheffield  and 
Glossop  Road,  and  no  money  should  be 
laid  out  by  the  trustees  of  the  Sheffield 
and  Glossop  Road  upon  such  parts  of  the 
said  road,  and  that,  in  case  the  surveyors 
of  the  highways  of  the  townships,  or  any 
or  either  of  the  townships  lying  between 
the  parts  aforesaid  and  into  which  the 
s:iid  roads  passed,  should  give  notice  in 
writing  to  the  clerk  or  surveyor  of  the 
trustees  of  the  Sheffield  and  Glossop  Road 
that  they  intended  to  undertake  the  re- 
pair and  maintenance  of  so  much  of  the 
siiid  road  as  lay  within  their  respective 
townships;  then,  from  and  after  the 
giving  of  such  notice,  the  said  surveyors 
of  highways  should  undertake  the  repair 
nud  maintenance  of  the  portion  of  the 
Sheffield  and  Glossop  Road  in  resjject  of 
which  such  notice  or  notices  should  have 
been  given ;  and  the  trustees  of  the  Shef- 
field and  Glossop  Road  should  not  lay  out 
or  expend  any  money  thereon,  and,  after 
the  expiration  of  twelve  calendar  months 
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from  the  giving  of  such  notice,  no  toll 
should  be  demanded,  nor  any  toll-bar  or 
gate  ei*ected,  on  the  portions  of  the  Shef- 
field and  Glossop  Road  in  respect  of  which 
such  notice  or  notices  should  have  been 
given,  and  such  portion  of  the  Sheffield 
and  Glossop  Road  should  be  no  longer 
deemed  to  be  portion  of  the  said  Sheffield 
and  Glossop  Road. 

21.  The  part  of  the  said  Sheffield  and 
Glossop  Road  lying  between  the  commence, 
ment  of  the  road  at  Sheffield  and  the  point 
marked  "  D ''  on  the  said  plan  was  first 
repaired  by  the  surveyors  of  highways  of 
the  respective  townships  of  Sheffield  and 
Netherhallam  in  or  about  the  year  1851. 

22.  The  turnpike  gates  or  bars  erected 
on  the  Sheffield  and  Glossop  Road  (namely, 
at  the  points  marked  respectively  '*  D," 
"  E  "  [between  *'  D  "  and  "  F  "]  and  "  F  " 
on  the  said  map)  within  the  borough  by 
the  trustees  of  such  road  were  maintained 
by  the  said  trustees  and  tolls  taken 
theiBat  down  to  the  1st  of  July^  1870, 
when,  in  consequence  of  an  arrangement 
between  the  trustees  and  the  corpora- 
tion, they  were  i*emoved,  and  since  that 
date  no  tolls  have  been  taken  on  that  road 
within  the  borough  since  July,  1870,  down 
to  the  expiration  of  the  Sheffield  and 
Glossop  Act  of  the  1st  of  November,  1875, 
and  since  then  down  to  the  present  time 
the  repairs  of  that  portion  of  the  said  road 
which  is  within  the  said  borough  have  been 
done  by  the  corporation. 

23.  [This  paragraph  set  out  extracts 
from  the  minutes  of  the  corporation  shew- 
ing the  nature  of  the  said  arrangement.] 

24.  The  Acts  of  Parliament  of  58  Geo.  3., 
c.  liv.,6  Will.  4.  c.  liii.,  14  Vict.  c.  xxxvii., 
and  the  14  ik  15  Yict.  c.  cxxxiii.,  referred 
to  respectively  in  the  4th,  8th,  13th  and 
20th  paragraphs  hei*eof,  shall  form  part  of 
this  Special  Case. 

25.  The  expenses  now  claimed  from  the 
said  Justices  for  the  county  in  respect  of 
this  road  relate  to  the  portion  thereof 
between  "  D  "  and  «  F." 

26.  From  and  after  the  29th  of  Septem- 
ber, 1878,  the  corporation  incurred  (A) 
expenses  amounting  to  212^.  0«.  8c^.  in  the 
half-year  ended  on  the  25th  of  March, 
1879,  and  expenses  amounting  to  1,599^. 
14*.  10c?.  in  the  year  ended  on  the  25th  of 
March,  1880,  in  the  maintenanceof  the  said 
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portion  of  the  Wakefield  and  Sheffield 
Road  within  the  borough — namely,  on  the 
part  between  the  letters  "  G  "  and  "  H  " ; 
(B)  expenses  amoanting  to  60/.  28,  2d, 
in  the  half-year  ended  on  the  25th  of 
March,  1879,  and  expenses  amoanting  to 
122/.  9«.  6c/.  in  the  year  ended  on  the 
25th  of  Mai*ch,  1880,  in  the  mainten- 
ance of  the  said  portion  of  the  Sheffield 
and  Chesterfield  Road  within  the  borough 
— ^namely,  on  the  part  between  the  letters 
"  B"  and  "  I " ;  and  (C)  expenses  amount- 
ing to  193/.  13^.  2d,  in  the  half-year  ended 
on  the  25th  of  March,  1879,  and  expeness 
amoanting  to  304/.  4«.  8c/.  in  the  half-year 
ended  on  the  25th  of  March,  1880,  in  the 
maintenance  of  a  part  of  the  said  portion 
of  the  Sheffield  and  Glossop  Road  within 
the  borough  —namely,  on  the  part  between 
the  letters  "  F  "  and  "  D." 

27.  In  the  month  of  December,  1878, 
the  Justices  of  the  peace,  as  the  county 
authority  for  the  said  Riding,  prescribed 
forms  for  keeping  the  accounts  of  the  ex- 
penses of  the  maintenance  of  the  main 
roads  within  their  jurisdiction. 

•  •  .  a  . 

37.  The  question  of  law  arising  in  this 
proceeding  is,  whether  the  said  threes  roads, 
formerly  turnpike  roads — to  wit,  the  Wake- 
field and  Sheffield  Road,  the  Sheffield  and 
Chesterfield  Road  and  the  Sheffield  and 
Glossop  Road — or  any  of  them,  or  any  part 
or  parts  thereof  within  the  borough,  ceased 
to  be  turnpike  roads  or  a  turnpike  road 
within  the  meaning  of  the  13th  section  of 
the  Highways  and  Locomotives  (Amend- 
ment) Act,  1878,  after  the  31st  of  Decem- 
ber, 1870,  by  the  operation  of  the  Local 
Turnpike  Acts. 

38.  If  the  Court  shall  be  of  opinion  that 
the  said  three  roads  or  any  of  them,  or  any 
part  or  parts  thereof,  so  ceased  to  be  turnpike 
roads  or  a  turnpike  road  since  the  31st  of 
December,  1870,  a  peremptoiy  writ  of  man- 
damus is  to  be  issued  commanding  the  said 
county  authority  to  pay  to  the  corporation 
forthwith  one-half  of  the  said  expenses  so 
incurred  as  aforesaid  in  the  maintenance 
of  such  parts  of  the  said  roads  as  so  ceased 
to  be  turnpike  roads  within  the  time  afore- 
said, from  the  29th  of  September,  1878,  to 
the  25th  of  March,  1880. 

39.  If  the  Court  shall  be  of  opinion  that 
no  part  of  the  said  three  roads  ceased  to  be 


a  turnpike  road  after  the  31st  of  Decem- 
ber, 1870,  the  rule  granted  herein  on  the 
24th  of  November,  1880,  is  to  be  discharged. 

It  was  agreed  between  the  appellants 
and  respondents  at  the  hearing  in  the 
Queen's  Bench  Division,  and  in  the  Court 
of  Appeal,  that  it  should  be  taken  as  part 
of  the  Special  Case  that  on  the  30th  of 
December,  1870,  the  lines  of  buildings 
contiguous  or  nearly  so  extended  to  the 
limits  of  the  pink  area  (par.  6). 

The  Queen's  Bench  Division  (Lord  Cole- 
ridge, C.J.,  and  Manisty,  J.)  granted  a 
mandamus  against  the  Justices  in  respect 
of  all  three  roads,  Manisty,  J.,  thinking 
they  were  not  liable  in  respect  to  the  Shef- 
field and  Chesterfield  Road,  but  withdraw- 
ing his  judgment  as  to  that  in  order  that 
there  might  be  an  appeal. 

The  Court  of  Appeal  (Brett,  L.J.,  Cot- 
ton, L.J.,  and  Lindley,  L.J.)  aiSirmed  the 
judgment  of  the  Court  below  as  to  all 
three  roads. 

TJie  SoUcitor-General  {Sir  F,  HeracheU) 
and  FarbeSf  Q,C,  {Darwin  with  them),  for 
the  appellants. — The  House  has  decided  in 
The  Justices  of  Lancashire  v.  The  Mayor 
of  RodidaU  (1)  that  for  the  purposes  of 
41  k  42  Yict.  c.  77.  s.  13,  a  turnpike  road 
is  to  be  treated  as  a  whole.  The  section 
is  not  to  be  applied  piecemeal ;  and  no 
part  of  a  turnpike  road  in  existence  on 
the  31st  of  December,  1870,  can,  by  being 
exempted  from  the  turnpike  trust,  become 
a  ''  main  road,"  so  long  as  the  trust  still 
subsists  as  to  the  remainder  of  the  road. 
Here,  however,  the  pieces  of  road  had  been 
disturnpiked  before  the  31st  of  December, 
1870;  they  therefore  never  came  within 
the  section  at  all,  for  they  were  no  part  of 
turnpike  roads  in  existence  at  that  date. 

A  "  turnpike  road  "  is  "  a  road  on  which 
a  turnpike  is  lawfully  erected  and  the 
public  are  bound  to  pay  tolls" — per  Parke, 
B.,  in  The  Northam  Bridge  and  Roads 
Compam,y  v.  Tlie  London  and  SotUhamplon 
Raiitoay  Company  (2).  If,  then,  no  turn- 
pike could  be  erected  or  tolls  charged  on 
these  pieces  of  road  they  were  not  turn- 
pike roads.  This  was  assumed  to  be  so  in 
the  Courts  below,  and  in  The  Rochdale  Case 

(1)  AfUe,  p.  5 ;  Law  Rep.  8  App.  Cas.  494. 

(2)  6  Mec.  k  W.  428 ;  0  Law  J.  Rep.  Exch. 
165. 
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(1;  by  all  the  Courts,  though  it  is  disputed 
by  the  respondents. 

The  question  whether  the  right  to  erect 
turnpikes  and  take  tolls  had  ceased  before 
the  end  of  1870  depends,  in  the  cases  of  the 
Wakefield  Koad  and  the  Chesterfield  Road, 
on  the  meaning  of  the  word  "  town  "  in 
the  road  Acts  6  Will.  4.  c.  liii.  s.  34,  and 
14  Vict.  c.  xxxvii.  ss.  11  and  18,  respec- 
tively. Does  the  "town"  of  Sheffield 
there  mean  the  town  as  existing  when  the 
Acts  were  passed  (according  to  the  con- 
struction adopted  by  the  Court  of  Appeal), 
or  the  town  (that  is,  continuous  houses) 
as  existing  from  time  to  time  %  The  latter 
view  ought  to  be  adopted  by  the  House, 
and  the  result  would  be  that  the  pieces  of 
the  Wakefield  Road  and  of  the  Chesterfield 
Road  ceased  to  be  tiunpike  roads  before 
1870.  This  view  is  in  accordance  with 
the  general  scheme  of  the  turnpike  Acts. 
Streets  in  towns  were  not  intended  to  be 
subject  to  turnpike  trusts — The  Queen  v. 
CoUU  (3),  CoUier  v.  Worth  (4),  EUioit  v. 
The  SoiUh  Devon  Railway  Go^npany  (5), 
MiUon  V.  IVie  Faverahavi  District  High- 
way Board  (6)  and  The  Justices  of  Lan- 
cashire V.  T^ie  Mayor  of  BocMale  ( 1 ).  The 
Glossop  Road  was  distumpiked  by  the 
agreement  of  the  1st  of  July,  1870. 

It  could  not  have  been  intended  that 
where  the  corporation  has,  as  here,  under 
the  Public  Health  Act,  1848(11  &  12  Vict, 
c.  63),  s.  68,  the  power  to  manage  the 
roads  and  to  alter  them  at  its  pleasure, 
still  less  where  (as  in  the  case  of  the 
GloBSop  Road)  it  has  voluntarily  assumed 
the  burden  of  repairing,  it  should  be  able 
to  throw  half  the  expense  on  the  county. 

[Lord  Blackburn  referred  to  41  <fe  42 
Vict.  c.  77.  s.  16.] 

Wills,  Q,C.,  and  Alexander  Glen,  for 
the  respondents. — The  Rochdale  Gase  (1) 
decided  that  41  &  42  Vict.  c.  77.  s.  13,  ap- 
plies to  a  road  as  a  whole.  It  cannot  be 
applied  to  mere  fragments  of  roads  such  as 
these. 

The  definition  of  **  turnpike  road "  in 
The  Northam  Bridge  and  Roads  Gompany 

(3)  16  Q.B.  Kep.  412 ;  20  Law  J.  Rep.  M.C. 
162. 

(4)  Law  Bep.  1  Ex.  D.  464. 

(6)  2  Ezch.  Rep.  726 ;  6  Rail.  Cas.  500 ;  17 
Law  J.  Rep.  Exch.  262. 
(6)  10  B.  &  IS.  648/1. 


V.  T/te  London  and  Southampton  Railway 
Gompany  (2)  is  not  exclusive.  It  decid^ 
that  a  road  not  within  the  General  Turn- 
pike Acts  may  be  a  turnpike  road  if  there 
is  a  right  to  take  tolls,  not  that  a  road 
within  those  Acts  is  not  a  turnpike  road 
if  there  is  no  power  to  take  tolls.  Those 
Acts  regulate  many  other  matters  besides 
the  erection  of  turnpikes  and  exaction  of 
tolls— The  Queen  v.  Thomas  (7),  The  Queen 
V.  French  (8)  and  Loveridge  v.  HodsoU{9). 

The  clause  in  the  Wakefield  Road  Act 
(section  34)  which  prohibited  turnpikes 
within  the  town  was  not  intended  to  apply 
to  the  Wakefield  Road  at  all,  but  was  in- 
serted ex  moQore  cautela  to  prevent  the 
erection  of  turnpikes  elsewhere  than  on 
that  road.  The  word  "  town "  in  the 
Chesterfield  Road  Act,  ss.  1 1  and  18,  means 
the  town  as  limited  by  the  Improvement 
Acts  there  referred  to — Glayton  v.  Fen- 
toick  (10). 

The  Glossop  Road  trustees  are  not  re- 
lieved from  liability  by  their  agreement 
with  the  corporation,  in  case  the  corpora- 
tion fails  to  repair.  The  I'oad  therefore 
did  not  cease  to  be  a  turnpike  road  upon 
the  conclusion  of  that  agreement. 

Forbes,  in  reply. 

Gur.  adv.  vult. 

Lord  Blackrurn. — This  i»  an  appeal 
against  an  order  of  the  Court  of  Appeal 
afiirming  with  costs  an  order  of  the  Queen's 
Bench  Division  directing  a  peremptory 
mandamus  to  issue  to  the  appellants  to 
pay  to  the  mayor,  &c.,  of  Sheffield,  acting 
as  the  urban  sanitary  authority  for  that 
borough,  half  the  moneys  expended  by 
them  for  the  maintenance  of  that  portion 
of  the  Wakefield  and  Shefiield  Road  on  the 
part  between  the  letters  '*  G  "  and  "  H  "  on  a 
map  ;  half  the  expenses  incurred  by  them 
on  the  maintenance  of  that  portion  of  the 
Sheffield  and  Chesterfield  Road  on  the  part 
between  the  letters  marked  "  B  "  and  "  I " 
on  the  said  map ;  and  half  of  the  expenses 
incurred  by  them  on  the  maintenance  of 

(7)  7  E.  &  B.  399. 

(8)  48  Law  J.  Rep.  M.C.  176;  Law  Rep.  4 
Q.B.  D.  607. 

(9)  2  B.  &  Ad.  602 ;  9  Law  J.  Rep.  Q.6. 
285. 

(10)  6  E.  &  B.  114;  26  Law  J.  Bep.  Q.B. 
226. 
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the  part  of  the  Sheffield  and  Glossop  Road 
between  the  letters  "  F  "  and  "D  "  on  the 
said  map.  This  order  of  the  Queen's  Bench 
Division  was  made  on  a  Special  Case. 

Much   depends  on  the  construction  of 
the  Highways  and  Locomotives  (Amend- 
ment) Act,  1878  (41  &  42  Vict,  c  77),  or 
rather  of  that  part  of  it  relating  to  main 
roads.     Bj  section  13  it  is  enacted  that 
"  for  the  purposes  of  this  Act,  and  subject  to 
its  provisions,  any  road  which  has,  within 
the  period  between  the  31st  of  December, 
1870,  and  the  passing  of  this  Act  (the  16th 
of  August,  1878),  ceased  to  be  a  turnpike 
road,  and  any  road  which,  being  at  the 
time  of  the  passing  of  this  Act  a  turnpike 
roady  may  afterwards  cease  to  be  such,  shall 
be  deemed  to  be  a  main  road.     And  half 
the  expenses  of  the  maintenance  of  such 
main  road  incurred  by  the  highway  au- 
thority shall,  as   to  every  part  thereof 
which  is  within  the  limits  of  any  highway 
area,  be  paid  to  the  highway  authority  of 
such  area  by  the  county  authority  of  the 
county  in  which  such  road  is  situated." 
Section  14  :  '^The  following  areas  shall  be 
deemed    to  be    highway  areas,  amongst 
others — (1)  urban  sanitary  districts."     By 
section  38,  highway  authority  means,  as 
respects  an   urban  sanitary   district,   the 
urban  sanitary  authority;  and  urban  sani- 
tary district  and  urban  sanitary  authority 
mean  respectively  the  districts  and  autho- 
rities declared  so  to  be  by  the  Public 
Health  Act,  1875,  with  an  exception  as  to 
boroughs  having  a  separate  Court  of  Quarter 
Sessions,  within  which  exception  Sheffield 
did  not  at  the  time  in  question  fall. 

The  appellants  are  the  county  authority, 
and  the  borough  of  Sheffield  is  a  highway 
district,  and  the  respondents  are  the  high- 
way authority  for  that  district.  The  three 
turnpike  Acts  in  question  all  expired  by 
efflux  of  time  after  the  Highways  and 
Locomotives  (Amendment)  Act,  1878,  came 
into  force,  and  before  the  expenses  were 
incurred,  and  the  parts  of  the  roads  men- 
tioned were  all  within  the  highway  district 
of  Sheffield.  The  only  question  therefore 
is,  whether  the  parts  of  the  roads  in 
question  respectively  ever  were,  or  rather 
whether  after  the  Slst  of  December,  1870, 
they  still  were,  parts  of  the  turnpike  road, 
within  the  meaning  of  the  word  as  used  in 
the  Highways  and  Locomotives  Act,  1878. 


There  is  a  distinction  between  turnpike 
roads  and  parish  highways,  though  turn- 
pike  roads  are,  genemlly  at  least,  highways, 
which,  if  the  road  is  not  kept  in  repair 
out  of  the  tolls,  the  parish  is  bound  to 
repair ;  and  there  are  many  enactments  in 
which  the  Legislature  has  proceeded  on 
the  assumption  that  the  traffic  on  a  turn- 
pike road  is  likely  to  be  more  important 
than  that  on  a  parish  highway.  A  good 
example  of  this  was  given  during  the  argu- 
ment. A  windmill  is  not  to  be  erected 
within  two  hundred  yards  of  a  turnpike 
road,  nor  within  fifty  yards  of  a  highway. 

Tht  Northam  Bridge  and  Roads  Com- 
pany v.  The  London  and  SotUhampton 
RaUwa/y  Company  (2)  also  illustrates  this. 
The  special  Act  of  the  railway  company 
required  them,  when  crossing  any  "  turn- 
pike road,"  to  do  so  by  a  bridge.  The  plain- 
tifi&,  a  trading  company,  the  proprietors  of 
a  bridge,  owned  a  bridge  and  two  roads, 
on  which  they  were  authorised  to  keep  up 
tiunpikes  and  levy  toUs,  but  subject  there- 
to they  were  public  roads.  The  railway 
company  proposed  to  cross  these  roads  by 
a  level  crossing,  which  they  had  power  to 
do  if  it  was  a  public  highway,  not  being  a 
turnpike  road. 

The  Yice-Chancellor  refused  an  injunc- 
tion, thinking  that  there  could  not  be  a 
turnpike  road  within  the  meaning  of  the 
Railway  Act  unless  there  was  a  turnpike 
trust  such  as  to  make  it  a  turnpike  road 
within  the  General  Turnpike  Act;  but 
gave  liberty  to  take  the  opinion  of  a  Court 
of  law  on  the  subject.  The  Court  of 
Exchequer  were  of  a  different  opinion. 
Mr.  Baron  Parke,  after  reading  the  sections 
of  the  Railway  Act,  says,  "  In  these  enact- 
ments the  Legislature  had  in  view  the 
benefit  of  the  public,  and  therefore  com- 
pelled the  railroad  company  in  the  case  of 
a  turnpike  road,  where  the  traffic  is  greatest, 
to  affisrd  the  public  more  accommodation 
by  carrying  the  railroad  either  above  or 
under  the  road.  The  question  then  is, 
whether  this  road  traversed  by  the  railway 
is  a  turnpike  road.  I  think  it  is.  The 
ordinary  meaning  of  the  words  '  turnpike 
road'  is  a  road  on  which  a  turnpike  is 
lawfully  erected  and  the  public  are  bound 
to  pay  tolls.  If  a  turnpike  road  meant  a 
road  subject  to  the  general  Turnpike  Act, 
I  should  think,  with  the  Yice-Chancellor, 
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that  this  is  not  a  turnpike  road,  because  it 
is  not  so  governed."  This  case  was  cited 
for  the  sake  of  the  definition  of  ''  turnpike 
road "  there  given.  But  I  think  it  even 
more  important  as  an  authority  for  saying 
that  the  Legislature  acted  on  the  assump- 
tion that  the  traffic  on  turnpike  roads  is 
likely  to  he  greater  than  on  ordinary  high- 
ways. It  could  not  be  supposed  that  it 
would  always  be  so;  but  they  legislated  on 
that  probability. 

I  think  that  in  the  Highways  and 
Locomotives  Amendment  Act,  1878,  the 
Legislature  acted  on  a  similar  assumption. 
Their  object  was  to  cast  half  the  burden 
of  repairing  main  roads — that  is,  roads 
more  for  the  purpose  of  through  traffic 
than  of  local  traffic — on  the  county,  so  far 
relieving  the  locality.  And  assuming  that 
a  road  from  one  terminus  to  another  which 
was  a  turnpike  road  was  likely  to  be  a 
main  road  in  that  sense,  they  made  that  a 
prima  facie  test  of  what  should  be  a  main 
road.  In  some  cases  this  might  be  a  fal- 
lacious test,  and  then  it  may  be  set  right 
under  the  16th  section.  But  it  was  the 
general  test ;  and,  as  I  think,  that  must  be 
borne  in  mind  when  enquiring  what  parts 
of  a  road  regulated  by  a  Turnpike  Act 
are  to  be  considered  as  turnpike  road 
within  the  meaning  of  this  enactment. 

I  will  first  consider  the  case  of  the 
Wakefield  and  Sheffield  Eoad.  The  Turn- 
pike Act  in  this  case  is  the  6  Greo.  4.  c.  53, 
for  repairing  and  improving  the  road  from 
Wakefield  to  Sheffield.  It  recites  certain 
proposed  deviations  and  alterations  in  the 
then  existing  turnpike  road  from  the  south 
end  of  Wakefield  to  the  north  end  of 
Sheffield.  Then  by  section  2  it  enacts 
that  the  diversions  and  new  lines  of  road 
shall,  when  declared  complete,  "be  and 
form  part  of  the  said  turnpike  road  lead- 
ing from  Sheffield  to  Wakefield  " ;  and  by 
the  6th  section,  that  certain  portions  of 
the  present  turnpike  road  shall,  as  soon 
as  the  said  new  lines  and  diversions  are 
declared  to  be  completed,  "respectively 
cease  to  form  or  be  considered  part  or 
parcel  of  the  said  turnpike  road." 

And  then  comes  the  34th  section,  on 
which  the  argument  of  the  appellants  is 
founded:  "Pk>vided  always  and  be  it 
enacted  that  no  part  of  the  money  arising 
or  to  be  received  by  virtue  of  this  Act 


'shall  be  laid  out  in  repairing,  maintaining 
or  improving  any  street,  highway  or  place 
in  any  part  of  the  towns  of  Bamsley, 
Sheffield  and  Wakefield,  or  any  of  them, 
nor  shall  any  toll  be  collected  there, 
anything  herein  contained  to  the  contrary 
notwithstanding."  "  H  "  is  the  point  at 
the  north  end  of  Sheffield  to  which  the 
turnpike  road  from  Wakefield  proceeds; 
"  G  "  is  the  point  at  which  that  road  crosses 
the  boundary  of  the  parish  of  Sheffield 
with  which  the  borough  is  now  made  con- 
terminous. There  is  a  point  marked  "  A  " 
between  "  H  "  and  "  G  "  where  the  road 
leaves  the  town  in  the  sense  of  the  con- 
tiguous houses  of  Sheffield.  That  boundary 
was,  on  the  31st  of  December,  1870,  con- 
siderably further  from  "  H  "  than  it  was 
in  1836. 

It  was  argued  that  the  part  of  the  road 
from  "H"  to  "A"  was  in  1870  in  the 
town  of  Sheffield,  and  that  consequently 
the  turnpike  trustees  were  forbidden  to 
spend  money  on  that  part  of  the  road  or 
.to  levy  toll  there.  I  am  not  able  to 
understand  what  could  be  the  reason  why 
the  Legislature  should  forbid  the  spending 
of  any  money  on  the  portion  of  the  turn- 
pike road  which  should  come  to  be  within 
the  towns  named.  I  can  quite  easily  un- 
derstand why  it  should  forbid  levying  toll 
on  any  part  of  the  road  which  should 
come  to  be  in  a  town.  But  I  will  assume 
(what  I  do  not  decide)  that  the  Legislature 
have,  for  whatever  reason,  said  that  the 
trustees  shall  neither  spend  money  nor 
levy  toll  on  any  portion  of  the  turnpike 
road  from  Wakefield  to  Sheffield  which 
should  at  any  future  time  be  within  the 
ambit  of  the  contiguous  houses  forming 
the  towns  of  Sheffield,  Bamsley  and  Wake- 
field— Would  that  prevent  those  portions 
from  being  part  of  the  turnpike  road  from 
Wakefield  to  Sheffield  within  the  meaning 
of  the  Highways  and  Locomotives  Amend- 
ment Act,  1878,8.  13? 

If  the  words  used  had  been  like  those 
of  section  6,  that  those  ix)rtions  should 
cease  to  form  or  be  part  of  the  turnpike 
road,  I  should  have  thought  so.  The  por- 
tion of  the  road  which  had  been,  by  plain 
and  express  terms,  made  part  of  the  turn- 
pike road  would,  by  equally  plain  and  ex- 
press words,  be  made  to  be  no  longer  part 
of  it.    But  when  we  are  construing  an 
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Act  of  Parliament  on  which  the  Legis- 
lature have  said  that,  when  a  turnpike 
road  is  made  from  one  terminus  to  another, 
they  will  assume  that  it  is  a  main  road — 
that  is,  a  road  for  carrying  through  traffic 
from,  in  this  case,  Sheffield  to  Wakefield 
— I  cannot  think  that  a  portion  of  that 
road  is  to  be  considered  as  no  longer  part 
of  that  turnpike  road  merely  because  no 
turnpike  is  to  be  erected  on  that  part. 
The  portion  of  the  road  through  Taunton 
in  Th^  Queen  v.  Cottle  (3)  certainly  did 
not  cease  to  be  part  of  the  tiurnpike  road 
when  the  toll-bar  was  removed  beyond 
the  outskirts  of  the  town.  There  the 
trustees  continued  to  spend  money  on  the 
portion  of  the  road  within  the  town ;  here 
they  are  forbidden  (according  to  what  I 
assume  to  be  the  construction)  to  do  so ; 
but  that  does  not,  in  my  mind,  prevent 
that  which  was  part  of  the  turnpike  road 
from  continuing  to  be  part  of  it,  or  affi)rd 
any  argument  for  saying  that  this  frag- 
ment of  the  turnpike  road  is  the  less  to  he 
a  part  of  the  main  road.  It  does  afford  an 
argument  in  favour  of  saying  that  it  is  no 
longer  under  the  turnpike  trust;  but  I 
agree  with  the  Court  of  Exchequer  and 
differ  from  the  Vice-Chancellor  in  think- 
ing that  that  is  not  the  test. 

This  is  not  the  reason,  I  think,  of  the 
Judges  below,  and  that  makes  me  distrust 
its  soundness;  but,  after  considemtion,  I 
think  it  is  sound,  and  advise  your  Loi*d- 
ships  to  affirm  this  order  so  far  as  relates 
to  this  road. 

Precisely  the  same  reasons  apply  to  the 
Derby  and  Sheffield  Boad  and  the  effect  of 
the  18th  section  of  the  14  Vict.  c.  xxxvii.; 
and  for  the  same  reasons  I  think  the 
judgment  in  that  case  also  should  be 
affirmed. 

As  to  the  Glossop  Boad,  it  depends  on 
the  effect  of  an  agreement  made  between 
the  road  trustees  and  the  town  of  Sheffield 
under  the  21  &  22  Vict.  c.  98.  s.  41,  by 
which  the  turnpikes  were  removed,  and 
the  repair  of  the  road  was  undertaken  by 
the  town  before  the  last  day  of  December, 
1870. 

I  can  only  express  my  agreement  with 

what  Lord  Coleridge  says  in  the  Coui't 

below.     There  is  nothing  expressed,  and 

I  think  nothing  implied,  in  the  Acts  of 
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Parliament  to  say  that  such  an  agreement 
shall  make  the  portion  of  the  turnpike 
road  with  regard  to  which  such  an  agree- 
ment is  made  cease  to  be  part  of  the 
road. 

I  therefore  think  that  the  judgment 
should  be  affirmed  and  the  appeal  dia- 
missed,  with  costs. 

Lord  Watson. — I  concur  with  the  noble 
and  learned  Lord  who  has  just  spoken, 
both  as  to  the  true  construction  of  the 
13th  section  of  the  Highways  and  Loco- 
motives Amendment  Act  of  1878,  and  as 
to  the  application  of  its  enactments  to  the 
three  roads  in  question ;  but  having  had 
an  opportunity  of  considering  in  print  the 
judgment  of  the  noble  and  learned  Lord, 
and  finding  there  all  the  reasons  which 
have  led  me  to  form  that  opinion,  I  think 
it  unnecessary  to  add  anytlung  to  what  he 
has  said. 

Lord  FitzGerald. — I  concur  in  the 
decision  that  has  been  announced  by  the 
noble  and  learned  Lord  on  the  woolsack 
(Lord  Blackburn)  as  to  all  the  three  cases 
brought  before  us  on  this  appeal. 

As  to  the  first  road — namely,  the  Wake- 
field and  Sheffield  Boad — the  question  raised 
affects  only  the  liability  of  the  county  as  to 
the  portion  of  that  road  between  "  A  "  and 
"H."  The  Sheffield  Act  of  1818  by  its 
18th  section  defines  the  limits  and  bound- 
aries of  Sheffield  for  the  purposes  of  this 
Act,  represented  by  the  part  shaded  yellow 
on  the  map  forming  part  of  the  case.  Then 
came  the  Act  of  1836,  for  repairing  and 
improving  the  road  from  Wakefield  to 
Sheffield.  At  the  time  of  the  passing  of 
that  Act  the  boundaries  and  limits  of 
Sheffield  remained  unaltered,  save  as  af- 
fected for  Parliamentary  purposes  only  by 
the  Act  2  Will.  4.  c.  64. 

The  portion  of  the  Wakefield  and  Shef- 
field Boad  now  the  subject  of  controversy 
is  a  new  bit  of  road  constructed,  under  the 
Act  of  1836,  in  substitution  for  another 
portion  of  the  same  road.  Section  4  of  the 
Act  of  1836  provides  that  this  new  piece 
shall  become  and  be  and  form  part  of  the 
turnpike  road  leading  from  Wakefield  and 
Sheffield,  and  shall  be  repaired  and  main- 
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tained  bj  the  trustees ;  and  section  6  pro- 
vides that  the  old  part  of  the  road,  for  which 
the  new  piece  is  so  substituted,  shall  cease 
to  be  part  of  the  said  turnpike  road.  We 
have  here,  therefore,  the  clearest  declai-a- 
tion  that  the  new  piece  of  road,  now  marked 
on  the  map  as  from  "  A. "  to  *'  H,"  became 
part  of  the  turnpike  road,  subject  to  its 
trusts,  and  to  be  repaired  by  the  trustees, 
and  it  is  stated  as  a  matter  of  fact  that  it 
was  kept  in  repair  by  the  trustees  down  to 
the  expiration  of  the  trust  in  1876,  when 
the  whole  line  of  road  from  Wakefield 
ceased  to  be  a  turnpike  road,  in  the  sense 
that  the  Act  which  constituted  it  came  to 
an  end  on  the  1st  of  November,  1876. 
The  whole  of  that  road,  including  the  piece 
as  to  which  the  controversy  arises,  came 
within  the  13th  section  of  the  Act  of 
1878. 

The  appellants,  however,  rely  on  section 
^4  of  the  Act  of  1836,  the  potent  effect  of 
which  is  such,  they  allege,  as  that  the  piece 
of  road  from  "  A  "  to  "  H  "  never  was  turn- 
pike road  maintainable  by  the  trustees ;  or, 
if  it  was,  it  ceased  to  be  such  as  soon  as  it 
became  a  street  of  the  town  of  Sheffield  by 
being  built  on  at  both  sides.  "  The  town 
of  Sheffield"  in  the  34th  section  would 
seem  to  me  to  mean  the  town  as  defined  and 
limited  by  the  Act  of  1818,  and  it  did  not 
then  embrace  the  district  from  "  A  "  to 
"  H  " :  and,  ii'  so,  section  34  would  at  that 
time  have  no  application  to  it ;  but  if  we  give 
it  a  more  elastic  construction,  and  treat  it 
as  applying  to  what  should  be  known  from 
time  to  time  popularly  as  the  town  of 
Sheffield — that  is,  Sheffield  as  it  enlarged 
.its  limits  by  continuous  building — ^in  that 
sense  Sheffield  in  1870  did  extend  up  to 
"  A." 

The  34th  section^  which  has  caused  so 
much  doubt,  enacts  as  follows :  '*  That  no 
part  of  the  money  arising  or  to  be  received 
by  virtue  of  this  Act  shall  be  laid  out  in 
repairing,  maintaining  or  improving  any 
street,  highway  or  place  in  any  part  of  the 
towns  of  Barnsley,  Sheffield  and  Wakefield, 
or  any  of  them,  nor  shall  any  toll  be  col- 
lected there :  anything  herein  contained  to 
the  contrary  notwithstanding;" — and  the 
difficulty  of  putting  any  reasonable  con- 
struction on  it  has  been  very  great  indeed. 
Whether  your  Lordships  adopt  the  view 
of  that  section  taken  by  the  Queen's  Bench 


Division  and  by  the  Court  of  Appeal,  or 
adopt  generally  the  reasons  of  the  lioble 
and  learned  Lord  (Lord  Blackburn),  the 
construction  is  fatal  to  the  argument  of 
the  appellants. 

I  am  unable  to  adopt  the  view  that  the 
Legislature  intended  by  section  34  to  undo 
what  had  been  done  by  sections  3  and  4, 
and  to  take  out  of  the  turnpike  trust  parts 
of  the  new  roads  and  diversions  which  it 
had  by  these  sections  declared  should  be- 
come and  form  parts  of  the  said  turnpike 
road  and  be  accordingly  repaired  and 
maintained  by  the  trustees.  Section  34  is 
a  finance  clause,  and  deals  with  the  appli- 
cation of  the  money  to  be  received  for  tolls ; 
section  5  expressly  empowers  the  trustees 
to  erect  toll-bars  and  gates  on  the  new 
lines  and  extensions ;  and  section  21  autho- 
rises the  taking  of  the  statutable  tolls  at 
these  new  toll-gates  or  toll-bars  when 
erected.  It  also  deserves  attention  that 
one  of  the  new  lines  or  diversions  is  to 
commence  at  the  mai*ketplace  of  Barnsley, 
which  is  a  place  in  that  town. 

I  should,  in  preference  to  the  construc- 
tion which  the  appellants  contend  for,  read 
section  34  so  as  to  restrain  its  operation  to 
matters  not  within  sections  3  and  4,  and 
so  as  not  to  defeat  their  opemtion,  or  as  a 
provision  inserted  ex  ahuTidanti  cautela^ 
lest  the  trustees,  mistaking  their  duties, 
should  expend  the  trust  money  on  any 
highway  or  place  in  any  of  the  towns 
named  other  than  the  road  for  which,  from 
end  to  end,  provision  is  made  by  the  sta^ 
tute.  The  practice  of  the  trustees  has 
been  for  forty  years  in  accordance  with 
this  construction.  *'  Abundans  catUela  non 
nocet  **  is  an  old  maxim  of  the  law. 

I  am  of  opinion  that  this  Sheffield  and 
Wakefield  Boad,  as  to  the  part  in  ques- 
tion, comes  decidedly  within  the  provi- 
sions of  section  13  of  the  Act  of  1878, 
and  that  there  i^  nothing  to  take  it  out 
of  its  operation,  and  that  its  consequences 
follow. 

As  to  Nos.  2  and  3,  the  Derby  and 
Sheffield  Boad,  and  the  Glossop  Boad,  I 
have  no  difficulty  in  adopting  the  judg- 
ment of  Lord  Coleridge  in  the  Court 
below. 

I  have  only  to  add  that  your  Lordships 
decision  in  the  present  case  does  not  mili- 
tate against  your  Lordships'  prior  decision 
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in   The  Justices   of  Lancashire    v.    Th^ 
Mayor  of  Boclidale  (1). 

Order  a2ypealed  against  affirmed  ;  and 
appeal  dismissed,  with  costs. 


Solicitors — Badham  &  Williams,  agents  for 
W.  L.  Williams,  Wakefield,  for  appellants ; 
Richard  Smith  Sc  Wilmer,  agents  for  John 
Teomans,  Sheffield,  for  respondents. 


1884.    1 
Feb.  15./ 


THE  QUEEN   V.    PRICE. 


Cremation — Deoil  Body — Misdetfiean- 
our  —  Nuisance  —  Inquest  —  Preventing 
Inquest  being  held. 

To  hum  a  dead  body,  instead  of  burying 
itj  is  not  a  misdemeanour,  unless  it  is  so 
done  as  to  amount  to  a  public  nuisance. 

If  an  inquest  ought  to  be  held  upon  a 
dead  body,  it  is  a  misdemeanour  so  to  dis- 
pose of  the  body  as  to  prevent  the  coroner 
from  holding  the  inquest. 

At  the  assizes  held  at  Cardiff  before 
Stephen,  J.,  in  February,  1884,  William 
Price  was  indicted  for  attempting  to  burn 
the  body  of  his  child,  instead  of  burying 
it ;  and  a  second  indictment  charged  him 
with  attempting  to  bum  the  body  with  in- 
tent to  prevent  the  holding  of  an  inquest 
upon  it. 

G.  B.   Iluglies,  and  B.    T.    Williams, 
appeared  for  the  prosecution. 
The  prisoner  was  undefended.  * 
After  hearing  counsel  for  the  prosecu- 
tion, the  learned  Judge  left  the  case  to  the 
jury,  directing  them  in  the  terms  of  his' 
change  to  the  grand  jury,  which,  on  account 
of  the  importance  and  novelty  of  the  sub- 
ject to  which   it  relates,  is  hero  given. 
The  jury  acquitted  the  prisoner  on  both 
charges. 

Stephen,  J. — One  of  the  cases  to  be 
brought  before  jron  is  so  singuhir  in  its 
character,  and  involves  a  legal  question 
of  80  much  novelty  and  of  such  general 
interest,  that  I  propose  to  state  at  some 


length  what  I  believe  to  be  the  law  upon 
the  matter.  I  have  given  it  all  the  con- 
sideration I  could,  and  I  am  permitted  to 
say  that,  although  I  alone  am  responsible 
for  what  I  am  about  to  say  to  you.  Lord 
Justice  Fry  takes  the  same  view  of  the 
subject  as  I  do,  and  for  the  same  reasons. 

William  Price  is  charged  with  a  mis- 
demeanour under  the  following  circum- 
stances : — He  had  in  his  house  a  child  five 
months  old,  of  which  he  is  said  to  have 
been  the  father.  The  child  died,  and 
Price,  as  it  seems,  did  not  register  its 
death.  The  coroner  accordingly  gave  him 
notice  on  Saturday,  the  12th  of  January, 
1884,  that  unless  he  sent  a  medical  certifi- 
cate of  the  cause  of  the  child's  death  he 
(the  coroner)  would  hold  an  inquest  on  the 
body  on  the  following  Monday.  Price  on 
the  Monday  afternoon  took  the  body  of 
the  child  to  a  field  of  hjs  own,  some  dis- 
tance from  the  town  of  Llantrissant,  put 
it  into  a  ten-gallon  cask  of  petroleum  and 
set  the  petroleum  on  fire.  A  crowd  col- 
lected, the  body  of  the  child  which  was 
burning  was  covered  with  earth,  and  the 
flames  were  extinguished,  and  Price  was 
brought  before  the  magistrates  and  com- 
mitted for  trial.  He  will  be  indicted 
before  you  on  a  charge  which  in  different 
forms  imputes  to  him  as  criminal  two 
parts  of  what  he  is  said  to  have  done. 
Namely,  first,  his  having  prevented  the 
holding  of  an  inquest  on  the  body ;  and, 
secondly,  his  having  attempted  to  burn 
the  child's  body. 

With  respect  to  the  prevention  of  the 
inquest  the  law  is,  that  it  is  a  misde- 
meanour to  prevent  the  holding  of  an 
inquest  which  ought  to  be  held  by  dispos- 
ing of  the  body.  It  is  essential  to  this 
offence  that  the  inquest  which  it  is  pro- 
posed to  hold  is  one  which  ought  to  be 
held.  The  coroner  has  not  an  absolute 
right  to  hold  inquests  in  every  case  in 
which  he  chooses  to  do  so.  It  would  be 
intolerable  if  he  had  power  to  intrude 
without  adequate  cause  upon  the  privacy 
of  a  family  in  distress  and  to  interfere 
with  their  arrangements  for  a  funeral. 
Nothing  can  justify  such  interference  ex- 
cept a  reasonable  suspicion  that  there  may 
have  been  something  peculiar  in  the  death, 
that  it  may  have  l>een  due  to  other  causes 
than  common  illness.    In  such  cases  the 
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coroner  not  only  may,  but  ought  to  hold 
an  inquest ;  and  to  prevent  him  from  doing 
so  by  disposing  of  the  body  in  any  way — 
for  an  inquest  must  be  held  on  the  view 
of  the  body — is  a  misdemeanour.  The 
depositions  in  the  present  case  do  not  very 
clearly  shew  why  the  coroner  considered  an 
inquest  necessary.  If  you  think  that  the 
conduct  of  Price  was  such  as  to  give  the 
coroner  fair  grounds  for  holding  one,  you 
ought  to  find  a  true  bill,  for  beyond  all 
question  Price  did  as  much  as  in  him  lay 
to  dispose  of  the  body  in  such  a  manner  as 
to  make  an  inquest  impossible. 

The  other  ^t  charged  as  criminal  is 
the  attempt  made  by  Price  to  bum  the 
child's  body;  and  this  raises,  in  a  form 
which  makes  it  my  duty  to  direct  you 
upon  it,  a  question  which  has  been  several 
times  discussed,  and  has  attracted  some 
public  attention,  though,  so  fai*  as  I  know, 
no  legal  decision  upon  it  has  ever  been 
given — the  question,  namely,  whether  it 
is  a  misdemeanour  at  common  law  to  burn 
a  dead  body  instead  of  burying  it. 

As  there  is  no  direct  authority  upon 
this  question  I  have  found  it  necessary  to 
examine  several  branches  of  the  law  which 
bear  upon  it  more  or  less  remotely.  The 
practice  of  burning  dead  bodies  prevailed 
to  a  considerable  extent  under  the  Komans, 
as  it  does  to  this  day  amongst  the  Hindoos, 
though  it  is  said  that  the  practice  of  burial 
is  both  older  and  more  general.  Burning 
appears  to  have  been  discontinued  in  this 
country  and  in  other  parts  of  Europe  when 
Christianity  was  fully  established,  as  the 
destruction  of  the  body  by  fire  was  con- 
sidered, for  reasons  to  which  I  need  not 
refer  here,  to  be  opposed  to  Christian  senti- 
ment ;  but  this  change  took  place  so  long 
ago,  and  the  substitution  of  burial  for 
burning  was  so  complete,  that  the  burning 
of  the  dead  has  never  been  formally  for- 
bidden or  even  mentioned  or  referred  to, 
so  far  as  I  know,  in  any  part  of  our  law. 
The  subject  of  burial  was  formerly,  and  for 
m^ny  centuries  exclusively,  a  branch  of  the 
ecclesiastical  or  canon  law.  Amongst  the 
English  writers  on  this  subject  little  is  to 
be  found  relating  to  burial.  The  subject 
was  much  moi-e  elaborately  and  systematic- 
ally studied  in  Koman  Catholic  countries 
than  in  England,  because  the  law  itself 
pi-e vailed  much  more  extensively.     In  the 


Jtu  Ecdesiaaiicum  of  Van  Espen,  II.  142- 
168,  Part  II.  sect.  iv.  tit.  vii.,  there  is  an 
elaborate  discourse,  filling  twenty-two  foHo 
pages  in  double  columns,  on  the  subject 
of  burial,  in  which  every  branch  of  the 
subject  is  systematically  arranged  and 
discussed,  with  references  to  numerous 
authorities.  The  importance  of  it  is  that 
it  shews  the  view  taken  by  the  Canonists, 
and  this  view  had  great  influence  on  our 
own  ecclesiastical  lawyers,  though  only  a 
small  part  of  the  canon  law  itself  was  ever 
introduced  into  this  country. 

Yan  Espen  throughout  regards  the 
participation  in  funeral  rites  as  a  pri- 
vilege to  which,  subject  to  certain  con- 
ditions, all  the  members  of  the  Church 
were  entitled,  and  the  deprivation  of  which 
was  a  kind  of  posthumous  punishment 
analogous  to  the  excommunication  of  the 
living.  The  great  question  with  which 
he  occupies  himself  is.  In  what  cases  ought 
burial  to  be  denied)  The  general  prin- 
ciple is,  that  those  who  are  not  worthy 
of  Church  privileges  in  life  are  also  to  be 
excluded  from  them  after  death.  (^'  SicuU 
enim  nonnuUos  vivos  a  sua  communione, 
preesertim  in  sacris,  jam  pridem  exclu- 
dendos  censuit,  ita  quoque  eosdem  sua 
communione  post  mortem  indignos  cre- 
didit.")  As  for  the  manner  in  which  the 
dead  bodies  of  persons  derived  of  Chris- 
tian burial  were  to  be  disposed  of,  Yan 
Espen  says  only  that  though  in  some 
instances  the  dvil  power  may  have  entirely 
forbidden  burial,  whereby  bodies  may  re- 
main unburied  and  exposed  to  the  sight 
of  all  to  be  devoured  by  beasts  or  destroyed 
by  the  weather  (he  considers  the  dissection 
of  criminals  as  a  case  of  this  sort),  the 
Church  has  never  made  such  a  provision, 
and  has  never  prohibited  the  covering  of 
such  corpses  with  the  earth. 

This  way  of  looking  at  the  subject 
seems  to  explain  how  the  law  came  to  be 
silent  on  exceptional  ways  of  disposing  of 
dead  bodies.  The  question  was.  In  what 
cases  burial  must  be  refused  9  As  for  the 
way  of  disposing  of  bodies  to  which  it 
was  refused,  the  matter  escaped  attention, 
being  probably  regarded  as  a  matter  which 
interested  those  only  who  were  so  .unfor- 
tunate as  to  have  charge  of  such  bodies. 

The  famous  judgment  of  Lord  Stowell 
in  the  case  of  iron  coffins  (Gilbert  v.  Buz* 
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zard  (1) ),  which  oonstitutee  an  elahorate 
treatise  on  burial,  proceeds  upon  the  same 
principles.  The  law  presumes  that  every 
one  will  wish  that  the  bodies  of  those  in 
whom  he  was  interested  in  their  lifetime 
should  have  Christian  burial.  The  pos- 
sibility of  a  man's  entertaining  and  acting 
upon  a  different  view  is  not  considered. 

These  considerations  explain  the  reason 
why  the  law  is  silent  as  to  the  practice  of 
burning  the  dead.  Before  I  come  to  con- 
sider its  legality  directly,  it  will  be  well  to 
notice  some  analogous  topics  which  throw 
light  upon  it.  There  is  one  practice 
which  has  an  analogy  to  funereal  burning, 
inasmuch  as  it  constitutes  an  exceptional 
method  of  dealing  with  dead  bodies.  I 
refer  to  anatomy.  Anatomy  was  prac- 
tised in  England  at  least  as  far  back  as 
the  very  beginning  of  the  seventeenth 
century.  It  continued  to  be  practised 
without,  so  far  as  I  know,  any  interference 
on  the  part  of  the  Legislature  down  to 
the  year  1832,  in  whidi  was  passed  the 
Act  for  regulating  schools  of  anatomy — 
2  &  3  Will.  4.  c.  75.  This  Act  recites 
the  importance  of  anatomy,  and  that  '*  the 
legal  supply  of  human  bodies  for  such 
anatomiod  examination  is  insufficient  fully 
to  provide  the  means  of  such  knowledge." 
It  then  makes  provision  for  the  supply  of 
such  bodies  by  enabling  ''  any  executor  or 
other  party  having  lawful  possession  of 
the  body  of  any  deceased  person,"  to  per- 
mit the  body  to  be  dissected,  except  in 
certain  caaes.  The  effect  of  this  has  been 
that  the  bodies  of  persons  dying  in  various 
public  institutions  whose  relations  are  un- 
known are  so  dissected.  The  Act  esta- 
blishes other  regulations  not  material  to 
the  present  question,  and  enacts  that  after 
examination  the  bodies  shall  be  "  decently 
interred."  This  Act  appears  to  me  to 
prove  clearly  that  Parliament  regarded 
anatomy  as  a  legal  practice,  and,  further, 
that  it  considered  that  there  was  such 
a  thing  as  '*  a  legal  supply  of  human 
bodies,"  though  that  supply  was  insuffi- 
cient for  the  purpose.  This  is  inconsistent 
with  the  opinion  that  it  is  an  absolute 
duty  on  the  part  of  persons  in  charge  of 
dead  bodies  to  bury  them,  and  this  con- 
clusion is  rather  strengthened  than  other- 

(1)  Hag.  Con.  Rep.  333. 
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wise  by  the  provision  in  section  13,  that 
the  "  party  removing  "  the  body  shall  pro- 
vide for  its  decent  burial  after  examination. 
This  seems  to  imply  that  apart  from  the 
Act  the  obligation  to  bury  would  not 
exist,  and  it  is  remarkable  that  the  words 
are  not,  as  in  the  earlier  section,  "  executor 
or  other  party,"  but  "  party  removing," 
referring  no  doubt  to  the  master  of  the 
workhouse,  or  other  person  in  a  similar 
position,  who  hands  the  body  over  to  the 
surgeons.  Upon  him  the  statute  imposes 
the  duty  of  decently  interring  the  bodies 
with  which  he  is  allowed  to  deal.  The 
executor's  rights  at  common  law,  whatever 
they  may  be,  are  not  altered. 

I  come  now  to  a  series  of  cases  more 
closely  connected  with  the  present  case. 
As  is  well  known,  the  great  demand  for 
bodies  for  anatomical  purposes  not  only  led 
in  some  cases  to  murders,  the  object  of 
which  was  to  sell  the  body  of  the  murdered 
person,  but  also  to  robberies  of  churchyards 
by  what  were  commonly  called  resurrection 
men.  This  practice  prevailed  for  a  con- 
siderable length  of  time,  as  appears  from 
the  case  of  The  King  v.  Lynn  (2),  decided 
in  1788 — forty-four  years  before  the  Ana- 
tomy Act.  In  that  case  it  was  held  to  be 
a  misdemeanour  to  disinter  a  body  for  the 
purpose  of  dissection,  the  Court  saying 
that  common  decency  required  that  the 
practice  should  be  put  a  stop  to,  that  the 
offence  was  cognisable  in  a  criminal  Court 
as  being  **  highly  indecent  and  contra  bonos 
mores,  at  the  bare  idea  alone  of  which 
nature  revolted."  They  also  said  that  "  it 
had  been  the  regular  practice  of  the  Old 
Bailey  in  modem  times  to  try  charges  of 
this  nature."  It  is  to  be  observed  in 
reference  to  this  case  that  the  act  done 
would  have  been  a  peculiarly  indecent  theft 
if  it  had  not  been  for  the  technical  reason 
that  a  dead  body  is  not  the  subject  of  pro* 
perty.  The  case,  however,  has  been  carried 
a  step  farther  in  modem  times.  It  was 
held  in  The  Queen  v.  Sharpe  (3)  to  be  a 
misdemeanour  to  disinter  a  body  at  all  with- 
out lawful  authority,  even  when  the  motives 
of  the  offender  were  pious  and  laudable, 
the  case  being  one  in  which  a  son  disin- 
terred his  mother  in  order  to  bury  her  in 
his  father's  grave,  but  he  got  access  to  the 

(2)  2  Term  Rep.  738. 

(3)  D.&B.  160. 
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grave  and  permissiou  to  open  it  by  a  false 
pretence. 

The  law  to  be  collected  from  these  autho- 
rities seems  to  me  to  be  this : — The  practice 
of  anatomy  is  lawful  and  useful,  though  it 
may  involve  an  unusual  means  of  disposing 
of  dead  bodies,  and  though  it  certainly 
shocks  the  feelings  of  many  persons ;  but 
to  open  a  grave  and  disinter  a  dead  body 
without  authority  is  a  misdemeanour,  even 
if  it  is  done  for  a  laudable  purpose. 

These  cases,  for  the  reasons  I  have  given, 
have  some  analogy  to  the  case  of  burning 
a  dead  body,  but  they  are  remote  from  it. 
They  certainly  do  not  warrant  the  propo- 
sition that  to  burn  a  dead  body  is  in  itself 
a  misdemeanour. 

Two  other  cases  come  rather  nearer  to 
the  point.  They  are  The  Queen  v.  Vann 
(4)  and  The  Queen  v.  Steuoart  (5).  Each 
of  these  cases  lays  down  in  unqualified 
terms  that  it  is  the  duty  of  certain  speci- 
fied persons  to  bury  in  particular  cases. 
The  case  of  The  Queen  v.  Stewart  (5)  lays 
down  the  following  principles :  *'  Every 
person  dying  in  this  country,  and  not 
within  certain  exclusions  laid  down  by  the 
ecclesiastical  law,  has  a  right  to  Christian 
burial;  and  that  implies  the  right  to  be 
carried  from  the  place  where  his  body  lies 
to  the  parish  cemetery."  It  adds,  "  The 
individual  under  whose  roof  a  poor  person 
dies  is  bound  "  (f.e.  if  no  one  else  is  bound 
— as  appears  from  the  rest  of  the  case)  ^'  to 
carry  the  body  decently  covered  to  the  place 
of  burial.  He  cannot  keep  him  unburied, 
nor  do  anything  which  prevents  Christian 
burial.  He  cannot,  therefore,  cast  him  out 
so  as  to  expose  the  body  to  violation,  or  to 
offend  the  feelings  or  endanger  the  health 
of  the  living ;  for  the  same  reason  he  can- 
not carry  him  uncovered  to  the  grave.''  In 
the  case  of  The  Queen  v.  Vann  (4)  the 
Court  held :  ''  That  a  man  is  bound  to 
give  Christian  burial  to  his  deceased  child 
\£  he  has  the  means  of  doing  so ;  but  he  is 
not  liable  to  be  indicted  for  a  nuisance  if 
he  has  not  the  means  of  providing  burial 
for  it." 

These  cases  are  the  nearest  approach 
which  I  have  been  able  to  find  to  an  au- 
thority directly  upon  the  present  point. 
It  may  be  said  that  if  there  is  an  abso- 

(4)  2  Den.  O.G.  325. 
(6)  12  Ad.  k,  B.  773,  779. 


lute  duty  upon  a  man  having  the  means 
to  bury  his  child,  and  if  it  is  a  duty  to 
give  every  corpse  Christian  burial,  the 
duty  must  be  violated  by  burning  it.  I 
do  not  think,  however,  that  the  cases 
really  mean  to  lay  down  any  such  rule. 
The  question  of  burning  was  not  before 
the  Court  in  either  case.  In  The  Queen 
V.  Stewart  (5)  the  question  was  whether 
the  duty  of  burial  lay  upon  the  parish 
officers  or  on  some  other  person.  In  The 
Queen  v.  Vann  (4)  the  question  was  whe- 
ther a  man  who  had  not  the  means  to 
bury  his  child  was  bound  to  incur  a  debt 
in  order  to  do  so.  In  neither  case  can 
the  Court  have  intended  to  express  them- 
selves with  complete  verbal  accuracy,  for 
in  the  case  of  The  Queen  v.  Stewart  (5) 
the  Court  speaks  of  the  "rights"  of  a 
dead  body,  which  is  obviously  a  popular 
form  of  expression — a  corpse  not  being 
capable  of  rights;  and  in  both  cases  the 
expression  "  Christian  burial "  is  used, 
which  is  obviously  inapplicable  to  persons 
who  are  not  Christians  —  Jews,  for  in- 
stance, Mahommedans  or  Hindoos.  To 
this  I  may  add  that  the  attention  of  nei- 
ther Court  was  called  to  the  subject  of 
anatomy  already  referred  to.  Skeletons 
and  anatomical  preparations  could  not  be 
innocently  obtained  if  the  language  of  the 
cases  referred  to  were  construed  as  if  it 
were  intended  to  be  severely  and  literally 
accurate. 

There  is  only  one  other  case  to  be  men- 
tioned. It  is  the  case  of  Williams  v.  Wil- 
liams (6),  which  was  decided  just  two  years 
ago  by  Mr.  Justice  Kay,  in  the  Chancery 
Division  of  the  High  Court  of  Justice.  In 
this  case  one  H.  Crookenden  directed  bis 
friend  Eliza  Williams  to  bum  his  body, 
and  directed  his  executors  to  pay  her  ex- 
penses. The  executors  buried  the  body. 
Miss  Williams  got  leave  from  the  Secre- 
tary of  State  to  disinter  it,  in  order,  as 
she  said,  to  be  buried  elsewhere.  Having 
obtained  possession  of  it  by  this  misrepre- 
sentation, she  burnt  it,  and  sued  the  execu- 
tors for  her  expenses.  The  case  leaves  the 
question  now  before  me  undecided.  "  The 
purpose,"  says  Mr.  Justice  Kay,  "con- 
fessedly was  to  have  the  body  burnt,  and 
thereupon  arises  a  very  considerable  ques- 

(6)  61  Law  J.  Bep.  Cbanc.  385 ;  Law  Bep. 
20  Ch.  D.  659. 
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tion  whether  that  is  or  is  not  a  lawful 
purpose  according  to  the  law  of  this  coun- 
try. That  is  a  question  I  am  not  going 
to  decide."  He  held  that  in  that  parti- 
cular case  the  removal  of  the  body  and 
its  burning  were  both  illegal  according  to 
the  decision  of  The  Qtteen  v.  Sharpe  (3) 
ah'eady  referred  to.  "  Giving  the  lady 
credit/'  he  said,  *'  for  the  best  of  motives, 
there  can  be  no  kind  of  doubt  that  the 
act  of  removing  the  body  by  that  licence 
and  then  burning  it,  was  as  distinct  a 
fraud  on  that  licence  as  anything  could 
possibly  be."  This  was  enough  for  the 
purposes  of  the  particular  case,  and  the 
learned  Judge  accordingly  expressed  no 
opinion  on  the  question  on  which  it  now 
becomes  my  duty  to  direct  you. 

The  question  arises  in  the  present  case 
in  a  perfectly  clear  and  simple  form,  un- 
embarrassed  by  any  such  consideration  as 
applied  to  the  other  cases  to  which  I  have 
referred.  There  is  no  question  here  of 
the  illegality  and  dishonesty  which  marked 
the  conduct  of  those  who  were  described 
as  resurrection  men,  nor  of  the  artifices, 
not  indeed  criminal  but  certainly  disin- 
genuous, by  which  possession  of  the  body 
was  obtained  in  the  cases  of  Tha  Queen 
V.  Sharpe  (3)  and  Williama  v.  WUliams 
(6).  Price  had  lawful  possession  of  the 
child's  body,  and  it  was  not  only  his  right 
but  his  duty  to  dispose  of  it  by  burying  or 
in  any  other  manner  not  in  itself  illegal. 
Hence  I  must  consider  the  question  whe- 
ther to  bum  a  dead  body  instead  of  bury- 
ing is  in  itself  an  illegal  act. 

After  full  consideration,  I  am  of  opinion 
that  a  person  who  bums^  instead  of  burying 
a  dead  body  does  not  commit  a  criminal  act, 
unless  he  does  it  in  such  a  manner  as  to 
amount  to  a  public  nuisance  at  common  law. 
My  reason  for  this  opinion  is  that,  upon 
the  fullest  examination  of  the  authorities, 
I  have,  as  the  preceding  review  of  them 
shews,  been  unable  to  discover  any  au- 
thority for  the  proposition  that  it  is  a 
misdemeanour  to  bum  a  dead  body,  and 
in  the  absence  of  such  authority  I  feel 
that  I  have  no  right  to  declare  it  to  be 
one. 

There  are  some  instances,  no  doubt,  in 
which  Courts  of  justice  have  declared  acts 
to  be  misdemeanours  which  had  never  pre- 
viously been  decided  to  be  so,  but  I  think 
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it  will  be  found  that  in  every  such  case  the 
act  involved  great  public  mischief  or  moral 
scandal.  It  is  not  my  place  to  offer  any 
opinion  on  the  comparative  merits  of  burn- 
ing and  burying  corpses ;  but  before  I  could 
hold  that  it  must  be  a  misdemeanour  to 
burn  a  dead  body,  I  must  be  satisfied  not 
only  that  some  people,  or  even  that  many 
people,  object  to  the  practice,  but  that  it 
is,  on  plain,  undeniable  grounds,  highly  mis- 
chievous or  grossly  scandalous.  Even  then 
I  should  pause  long  before  I  held  it  to  be 
a  misdemeanour,  for  many  acts  involving 
the  grossest  indecency  and  grave  public 
mischief — incest,  for  instance,  and  (where 
there  is  no  conspiracy)  seducikion  or  adul- 
tery— are  not  misdemeanours ;  but  I  cannot 
take  even  the  first  step.  Sir  Thomas 
Browne  finishes  his  famous  essay  on  Urn 
Burial  with  a  quotation  from  Lucan,  which, 
in  eight  words,  seems  to  sum  up  the  matter : 
"  Tabesne  cadavera  solvat,  an  rogus,  baud 
refert  **  (7).  Whether  decay  or  fire  consumes 
corpses  matters  not.  The  difference  be- 
tween the  two  processes  is  only  that  one 
is  quick,  the  other  slow.  Each  is  so  hor- 
rible that  every  healthy  imagination  would 
turn  away  from  its  details ;  but  one  or  the 
other  is  inevitable,  and  each  may  be  con- 
cealed from  observation  by  proper  precau- 
tions. There  are,  no  doubt,  religious  con- 
victions and  feelings  connected  with  the 
subject  which  every  one  would  wish  to 
treat  with  respect  and  tenderness,  and  I 
suppose  there  is  no  doubt  that,  as  a  matter 
of  historical  fact,  the  disuse  of  burning 
bodies  was  due  to  the  force  of  those  senti- 
ments. I  do  not  think,  however,  that  it 
can  be  said  that  every  practice  which  star- 
tles and  jars  upon  the  religious  sentiments 
of  the  majority  of  the  population  is  for 
that  reason  a  misdemeanour  at  common  law. 
The  statement  of  such  a  proposition,  in 
plain  words,  is  a  sufficient  refutation  of  it, 
but  nothing  short  of  this  will  support  the 
conclusion  that  to  burn  a  dead  body  must 
be  a  misdemeanour.  As  for  the  public  in- 
terest in  the  matter,  burning,  on  the  one 
hand,  effectually  prevents  the  bodies  of  the 
dead  from  poisoning  the  living.     On  the 

(7)  "  Nil  agis  hac  ird ;  tabesne  cadavera  solvat, 
An  rogus,  hand  refert ;  placido  natora  receptat 
Cuncta  sinu,  finemqne  sni  sibi  corpora  debent.'* 

Lacan*s  PAarjaZio,  vii.  L  809. 
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other  hAnd,  it  might,  no  doubt,  deBtroy  the 
evidence  of  crime.  These,  however,  are 
matters  for  the  Legislature,  and  not  for 
me.  It  may  be  that  it  would  be  well  for 
Parliament  to  regulate  or  to  forbid  the 
burning  of  bodies,  but  the  great  leading 
rule  of  criminal  law  is  that  nothing  is  a 
crime  unless  it  is  plainly  forbidden  by  law. 
This  rule  is,  no  doubt,  subject  to  excep- 
tions, but  they  are  rare,  narrow,  and  to  be 
admitted  with  the  greatest  reluctance,  and 
only  upon  the  strongest  reasons. 

This  brings  me  to  the  last  observation  I 
have  to  make.  Though  I  think  that  to 
bum  a  dead  body  decently  and  inoffensively 
is  not  criminal,  it  is  obvious  that  if  it  is 
done  in  such  a  manner  as  to  be  offensive 
to  others  it  is  a  nuisance  of  an  aggravated 
kind.  A  common  nuisance  is  an  act  which 
obstructs  or  causes  inconvenience  or  damage 
to  the  public  in  the  exercise  of  rights  com- 
mon to  all  her  Majesty's  subjects.  To  burn 
a  dead  body  in  such  a  place  and  such  a 
manner  as  to  annoy  persons  passing  along 
public  roads  or  other  places  where  they 
have  a  right  to  go  is  beyond  all  doubt 
a  nuisance,  as  nothing  more  offensive,  both 
to  sight  and  smell,  can  be  imagined.  The 
depositions  in  this  case  do  not  state  very 
distinctly  the  nature  and  situation  of  the 
place  where  this  act  was  done ;  but  if  you 
think,  upon  enquiry,  that  there  is  evidence 
of  its  having  been  done  in  such  a  situation 
and  manner  as  to  be  offensive  to  any  con- 
siderable number  of  persons,  you  should 
find  a  true  bill. 


Solicitors— Morgan  k  Rhys,  Pontypridd,  for  the 
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DINNING     {appellant)    v.    the 

GUARDIANS     OF     THE     SOUTH 

SHIELDS  UNION  (respondents). 

Poor — Maintenance  of  Married  Woman 
— Order  on  Husband — 31  dh  32  Vict,  c. 
122  (Poor  Law  Amendment  Act,  1868), 
8.  33. 

By  section  33  o/31  <C-  32  Vict.  c.  122,  it  is 
enacted  that  the  Justices  may  make  an 
order  upon  a  husband  "  to  pay  stush  swn, 
weekly  or  ot/ierwise,  towards  the  cost  of  the 
relief  of  his  wife  as  after  consideration 
of  all  the  circumstances  of  the  case  shall 
appear  to  tliem  to  be  proper  " : — Held,  by 
Stephen,  J.,  and  Mathew,  J.  (Lord 
Coleridge,  C.J.,  dissenting),  that  the  Jus- 
tices cannot,  under  this  section,  order  a 
husband  to  pay  a  greater  sum  weekly  than 
the  allowance  granted  by  the  guardians  to 
tlie  wife  by  way  ofrdvf. 

This  was  a  Case  stated  by  Justices  on 
the  hearing  of  a  complaint  by  the  I'espon- 
dent  guardians  against  the  appellant  that 
his  wife  Elizabeth  Dinning  had  become 
chargeable  to  their  union,*  and  calling  upon 
him  to  shew  cause  why  an  order  should 
not  be  made  on  him  to  pay  a  sum  weekly 
towards  her  relief  and  maintenance. 

It  was  proved  that  Elizal)eth  Dinning 
was  the  appellant's  wife,  that  she  had 
become  chargeable  to  the  union,  and  that 
the  appellant  had  sufficient  means  to  main- 
tain her.  The  relieving  officer  proved 
that  the  respondent  guardians  had  granted 
to  the  woman  an  allowance  of  3«.  a  week 
as  relief. 

The  Justices  made  an  order  on  the 
appellant  to  pay  15«.  a  week  to  the 
relieving  officer  towards  his  wife's  relief 
and  maintenance;  and  they  stated  this 
Case  to  raise  the  question  whether  they 
had  jurisdiction  to  make  such  order. 

Bremner  (Lumley  Smith,  Q,C,,  with 
him),  for  the  appellant. — The  dear  inten- 
tion of  the  section  (31  &  32  Vict.  c.  122. 
&  33)  was  to  indemnify  the  guardians 
against  expenses  actually  incurred  or  to 
be  incurred  in  respect  of  a  woman  whose 
husband  should  be  possessed  of  sufficient 
means  to  pay  the  necessary  amount  of 
relief.  This  order  would  compel  the  hus- 
band to  pay  a  sum  the  large  proportion  of 
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which  would  go  in  aid  of  the  ratepayers 
generally.  « 

A.  Cock,  for  the  respondents. — There  is 
no  sach  limit  as  is  suggested  enforced  hy 
the  section.  The  guardians  when  they 
make  the  order  may  not  have  decided,  nor 
have  been  able  to  decide,  what  is  the  amount 
which  the  woman  should  be  allowed  for 
reliefl  The  whole  matter  is  left  to  their 
discretion. 

Mathew,  J. — I  think  that  this  order 
was  wrong.  The  Justices  could  not,  in 
my  opinion,  make  an  order  on  the  husband 
to  pay  a  sum  irrespective  of  the  question 
of  what  the  guardians  might  actually  allow 
as  relief  to  the  wife.  The  section  deals 
with  the  case  where  a  married  woman* 
requires  relief  independently  of  her  hus- 
band ;  and  although,  in  the  latter  part  of 
ity  the  words  are  general,  and  seem  to 
authorise  the  Justices  to  make  an  order 
for  the  payment  of  such  sum  as  they  shall 
think  proper,  yet  the  condition  precedent 
to  the  guardians  acting  under  the  section 
at  all  is  that  the  woman  should  have 
become  chargeable.  If  she  has  become 
chargeable,  the  guai'dians  will  know  some- 
thing of  her  requirements ;  it  is  they  also 
who  institute  the  proceedings  and  bring  the 
husband  before  the  Justices,  and  the  sum 
ordered  to  be  paid  is  expressed  to  be 
'' towards  the  cost  of  the  relief  of  the 
wife."  These  considerations  lead  me  to 
the  conclusion  that  the  Legislature  in- 
tended that  the  sum  which  the  Justices 
have  juiifldiotion  to  order  to  be  paid  by 
the  husband,  is  a  sum  equal  to  or  less  than 
that  which  the  guardians  have  to  pay  for 
relief. 

Btephen,  J. — I  am  of  the  same  opinion. 
I  admit  that  the  section  is  not  clear,  and 
my  doubt  as  to  its  meaning  is  strengthened 
by  the  fact  that  my  Lord  differs  from  the 
opinion  I  have  formed  as  to  it. 

The  difficulty  arises  from  the  two  parts 
of  the  section  not  corresponding.  The 
earlier  part  requires  the  husband  to  shew 
cause  why  an  order  should  not  be  made 
upon  him  to  maintain  his  wife,  and  the 
latter  part  says  that  he  may  be  ordered 
to  pay  what  the  Justices  think  to  be  proper 
towards  the  cost  of  the  relief  of  his  wife. 
I  have,  however,  come  to  the  conclusion 
that  the  change  of  phraseology  in  the  latter 
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part  of  the  section  must  have  eflfect  given 
to  it.  The  enacting  part  is  that  an  order 
may  be  made,  not  *'  to  maintain  his  wife," 
but  to  pay  such  sum  as  may  appear  proper 
<<  towards  the  oost  of  the  relief  of  the 
wife." 

K  the  Legislature  meant  the  sum  to  be 
absolutely  in  the  Justices'  discretion,  they 
could  eofflly  have  said  so ;  but  I  think  that 
the  difference  in  the  language  points  to  an 
intended  limitation  on  their  discretion.  It 
is  limited,  so  that  the  order  cannot  be 
for  the  payment  of  more  than  the  relief 
actually  given. 

I  am  confirmed  in  this  view  by  the  con- 
sideration that  the  section  seems  through- 
out to  regard  the  guardians  and  not  the  ^nfe 
as  the  interested  party,  because  they  and 
not  the  wife  are  to  make  the  appli^tion. 
But,  if  they  are  interested,  they  are  inter- 
ested only  to  the  extent  of  the  sum  which 
they  pay  as  relief  to  the  wife.  Although 
the  Justices  are  to  consider  all  the  circum- 
stances of  the  case,  this  direction  does  not 
seem  to  me  to  eiilarge  their  power,  and 
those  words  are  easily  satisfied  on  either 
construction  of  the  section.  I  cannot,  how- 
ever, give  any  effect  to  the  enacting  words 
at  the  end  of  the  section  except  by  holding 
that  they  fix  the  maximum  of  the  amount 
which  may  be  ordered  —  namely,  the 
amount  of  the  relief  given.  I  therefore 
think  the  order  was  wrong. 

Lord  Golebidoe,  C.J. — I  need  hardly 
say  that,  as  my  learned  brothers  differ 
from  me  in  the  view  to  be  taken  of  this 
section,  I  entertain  great  doubt  of  the  cor- 
rectness of  my  own  view :  and,  indeed, 
had  they  agreed  with  me,  I  should  still 
think  the  question  to  be  a  very  arguable 
one.  The  two  parts  of  the  section  do  not, 
as  has  been  pointed  out,  correspond ;  and 
the  question  is,  what  do  the  words  ''  to- 
wards the  cost  of  the  relief  of  the  wife  " 
mean,  fairly  interpreted,  and  having  regard 
to  the  context  1 

I  think  they  must  mean  the  same  thing 
as  the  maintenance  of  the  wife.  It  is  true 
that  the  wife  must  be  chargeable  before 
the  Justices  have  jurisdiction,  and  that  the 
guardians  are  the  persons  to  make  appli- 
cation ;  but  when  those  conditions  are  ful- 
filled, what  is  it  that  the  Justioea  have 
power  to  do  1 

Now  I  desire  so  to  construe  the  section 
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as  to  reconcile  the  two  portions  of  it ;  and 
as  the  husband  may  be  summoned  to  shew 
cause  why  he  should  not  be  ordered  to 
maintain  his  wife,  and  as  the  Justices  are 
to  order  the  payment  of  such  sum  "  as 
after  consideration  of  all  the  circumstances 
of  the  case  shall  appear  to  them  to  be 
proper,"  and  as  "  they  shall  determine 
how  and  to  whom  "  the  payment  shall  be 
made,  it  seems  to  me  that  the  expression 
"cost  of  relief"  is  really  intended  to  be 
equivalent  to  maintenance  of  the  wife. 
This  conclusion  appears  to  me  to  make 
the  section  more  consistent  with  itself  than 
the  interpretation  put  upon  the  words  by 
my  learned  brothers,  which  involves  the 
right  to  summon  the  husband  to  shew 
cause  against  an  order  to  maintain  his 
wife,  and  then  restricts  the  Justices  to  the 
ordering  payment  of  so  much  only  as  the 
guardians  have  allowed  as  relief.  I  there- 
fore come  to  the  conclusion,  though  not 
without  hesitation,  that  the  Justices  were 
right,  and  that  their  order  should  be 
affirmed.  As,  however,  my  brothers  are 
of  a  oont^^ry  opinion,  the  order  must  be 
quashed,  and  the  case  remitted,  that  the 
Justices  may  make  an  oi*der  in  conformity 
with  the  decision  of  the  majority  of  the 
Court 

Order  quashed, 

BoUcitors — J.  S.  Coleman,  agent  for  J.  J.  Bent- 
ham,  for  appellant;  HifPe,  Bassell,  Iliife  Sr 
Cardale,  agents  for  Mabane  k  Graham,  South 
Shields,  for  respondents. 


{THE  QUABBIANS  OF  THB  PARISH 
OF  LIVERPOOL  (appellants)  v. 
THE  GUARDIANS  OF  THE  PORT- 
SEA  UNION  (respondents). 

Poor — Divided  Parishes  Jet  (39  dt  40 
Fid,  c,  61),  s,  35 — Pauper — Order  of  Re- 
moval —  Children  under  Sixteen — Birth 
Settlement  of  Father —  Widov)ed  Mother — 
Derivative  Settlement, 

G.  M,  was  horn  in  Liverpool,  and  never 
acquired  a  settlement  for  hiToself  G,  IT. 
died  in  1882,  leaving  a  widow  (who  had 
no  other  settlement  save  what  she  acquired 


from  Iter  husband)  and  Jive  children,  none 
of  whom  wefe  horn  in  Liverpool,  The 
children y  who  werev/nder  the  age  of  sixteen 
and  unemancijyated,  became  chargeable  to 
Portsea  Union,  and  were  ordered  to  he 
removed  to  Liverpool: — Held,  upon  the 
above  facts,  that  tlie  order  of  removal  wcut 
rightly  made,  inasmuch  as  the  children 
took  their  father*  s  birth  settlement  in  Liver- 
pool, without  any  enquiry  being  necessary 
a>s  to  the  settlement  of  their  widowed  mother » 

Case  stated  pursuant  to  12  d?  13  Yict. 
c.  45.  s.  11. 

1.  On  the  20th  of  February,  1883,  an 
order  was  made  by  Justices,  on  the  com- 
plaint of  the  respondents,  that  Yerena 
Ada  Meredith,  aged  about  thirty-two 
years,  and  her  children — ^William  George 
aged  about  nine,  and  George  aged  about 
seven,  Ada  aged  about  five,  Minnie 
Amelia  aged  about  two  and  a  half,  and 
Thirza  Louisa  aged  one  year — should  be 
removed  from  the  respondents'  union  to 
the  appellants'  paiish,  they  having  ad- 
judged them  to  be  settled  in  the  appel- 
lants' parish. 

2.  The  pauper  Yerena  Ada  Meredith 
was,  on  the  21st  of  December,  1871, 
married  to  George  Meredith,  then  a  soldier 
in  Her  Majesty's  46th  Regiment. 

3.  The  paupers  William  George  Mere- 
dith, George  Meredith,  Ada  Meredith, 
Minnie  Amelia  Meredith  and  Thirza 
Louisa  Meredith,  are  the  children  of  the 
said  George  Meredith  and  his  wife  Yerena 
Ada  Meredith.  Kone  of  the  said  children 
were  bom  in  the  appellant  parish. 

4.  The  said  Creorge  Meredith  died  at 
Derby  on  the  9th  of  March,  1882,  and  his 
widow  and  children  (the  paupers)  came  to 
reside  in  the  respondents'  union  on  the 
18th  of  November,  1882. 

5.  The  said  George  Meredith  was  bom 
on  the  3rd  of  March,  1842,  in  Titchfield 
Street,  Liverpool,  within  the  appellant 
parish,  and  was  the  lawful  issue  of  Peter 
Meredith  and  Mary  Ann  his  wife. 

6.  The  said  George  Meredith  never 
acquired  a  settlement  for  himself.  He 
entered  Her  Majesty's  service  as  a 
drummer-boy,  and  left  Liverpool  at  the 
age  of  thirteen,  and  remained  in  Her 
Majesty's  service  until  the  13th  of  July, 
1880. 
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7.  Peter  Meredith  survived  the  com- 
pletion of  George  Meredith's  sixteenth 
year. 

8.  Verena  Ada  Meredith  had  no  other 
settlement  than  that  (if  any)  acquired  by 
marriage  at  the  time  of  her  husband's 
death,  and  has  acquired  none  since. 

The  question  for  the  opinion  of  the 
Court  was  whether,  upon  the  facts  stated, 
the  said  order  was  rightly  made  (1). 

W.  B.  Kemvedyy  for  the  appellants. — It 
is  admitted  that  the  elder  pauper  is  settled 
in  the  appellants'  union,  but  it  is  con- 
tended that  the  children  are  not  settled 
there,  but  in  the  place  of  their  birth.  The 
first  part  of  section  35  of  39  k  40  Yict.  c.  61 
is  to  be  read  in  connection  with  the  last 
clause  of  that  section. 

Proof  of  the  place  of  George  Meredith's 
birth  is  but  prima  fade  evidence  of  the 
place  of  his  settlement,  and  an  enquiry 
would  have  to  be  made  for  the  purpose  of 
ascertaining  whether  a  derivative  settle- 
ment had  been  acquired  from  his  parents, 
which  is  not  permissible:  accordingly, 
the  pauper  children  must  be  held  to  be 
settled  in  the  place  where  they  were  born. 

[Lord  Coleridge,  C.J. — There  is  no 
evidence  here  that  George  Meredith  ever 
took  a  derivative  settlement.] 

At  any  rate,  under  the  first  part  of 
section  35,  the  children  would  take  the 
settlement  of  their  "  widowed  mother  " ; 
inasmuch,  however,  as  her  settlement  was 
a  derivative  one  only,  and  it  could  not, 
therefore,  be  shewn  what  settlement  the 
children  derived  from  their  parent  '^  witli- 

(1)  By  the  Divided  Parishes,  &c.,  Act  (39  & 
40  Vict.  c.  61),  8.  3i),  "No  person  shall  be 
deemed  to  have  derived  a  settlement  from  any 
other  person,  whether  by  estate,  parentage  or 
otherwise,  except  in  the  case  of  a  wife  from  her 
husband,  and  in  the  case  of  a  child  under  the 
age  of  sixteen,  which  child  shall  take  the  settle- 
ment of  it«  father  or  of  ltd  widowed  mother,  ius 
the  case  may  be,  up  to  that  age,  and  shall  re- 
tain the  settlement  so  taken  until  it  sliall 
acquire  another.  ...  If  any  child  in  this  sec- 
tion mentioned  shall  not  have  acquired  a  settle- 
ment for  itself,  or,  being  a  female,  shall  not 
have  derived  a  settlement  from  her  husband, 
and  it  cannot  be  shewn  what  settlement  such 
child  or  female  derived  from  the  parent  without 
enquiring  into  the  derivative  settlement  of  such 
parent,  such  child  or  female  shall  be  deemed  to 
be  settled  in  the  parish  in  which  he  or  she  was 
bom." 


out  enquiring  into  the  derivative  settle- 
ment of  such  parent,''  clause  3  enacts 
that  the  children  shall  be  deemed  to  be 
settled  in  the  parish  in  which  they  were 
bom,  which  was  not  within  the  appel** 
lants'  union.  He  cited  Tht  Guardiana  of 
Marylehone.  v.  The  Guardians  of  Wy^ 
combe  (2)  and  The  Madeley  Union  v.  The 
Bridgnorth  Union  (3). 

Arthur  Charles,  Q,C,  {W.  Barnes  with 
him),  for  the  respondents,  was  not  called 
upon  to  argue. 

LoBD  Coleridge,  C.J. — I  confess  I  feel 
no  difficulty  in  construing  this  Act  of 
Parliament,  the  language  of  which,  to  my 
mind,  is  reasonably  clear. 

The  father's  birth  settlement  was  in 
Liverpool ;  his  wife  had  no  settlement  of 
her  own,  and  therefore  she  acquired  her 
husband's  settlement.  We  have  now  to 
do  with  the  children;  and  they,  as  it 
seems  to  me,  are  also  settled  in  Liverpool. 
It  is  said  there  is  a  difficulty  in  thus 
holding,  because  of  the  words  of  the  35th 
section.  By  that  section  it  is  provided  that 
«  No  person  shall  be  deemed  to  have  de- 
rived a  settlement  from  any  other  person, 
whether  by  parentage" — that  is  to  say, 
something  different  from  birth — "estate 
or  otherwise,  except  in  the  case  of  a  wife 
from  her  husband,  and  in  the  case  of  a 
child  under  the  age  of  sixteen," — ^which  is 
the  case  here — ''which  child  shall  take 
the  settlement  of  its  father  or  widowed 
mother,  as  the  case  may  be,  up  to  that 
age,"  and  so  on.  A  child,  therefore,  under 
the  age  of  sixteen  is  to  take  the  settlement 
of  its  father  or  of  its  widowed  mother — 
that  is  to  say,  the  settlement  of  the  &ther, 
where  it  can  be  found ;  and  if  it  cannot  be 
found,  then  of  its  widowed  mother,  as 
the  case  may  be.  Here  the  settlement  of 
the  father  and  mother  is  the  same,  and  the 
father's  settlement  is  a  birth  settlement  in 
Liverpool,  and  the  mother's  settlement  is 
also  at  Liverpool  by  virtue  of  her  mar* 
riage.  Accordingly,  the  children's  settle- 
ment is  also  at  Liverpool,  by  the  distinct 
words  of  the  statute.  But  it  has  been 
argued  that,  however  clear  this  conclusion 
may  be  under  the  first  part  of  the  section, 

(2)  Ante^y.  12. 

(3)  52  Law  J.  Rep.  M.C.  71 ;  Law  Rep.  11 
Q.«.  D.  314. 
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there  is  a  distinct  enactment  in  the  3rd 
clause  which  governs  the  earlier  part 
of  the  section.  That  enactment  runs  as 
follows  :  "If  any  child  in  this  section 
mentioned  shall  not  have  acquired  a 
Battlement  for  itself " — which  is  this  case 
— "or,  heing  a  female,  shall  not  have 
derived  a  settlement  from  her  hushand, 
and  it  cannot  he  shewn  what  settlement 
such  child  or  female  derived  from  the 
parent  without  enquiring  into  the  deriva- 
tive settlement  of  such  parent " — that  is  to 
say,  of  its  father  or  widowed  mother,  as 
the  case  may  he — ''such  child  or  female 
shall  be  deemed  to  be  settled  in  the  parish 
in  which  he  or  she  was  bom."  That 
enactment  seems  to  me  to  mean  that  if  a 
child  is  unsettled,  and  you  cannot  get  at 
the  settlement  of  the  child  without  enquir- 
ing into  the  derivative  settlement  of  the 
father  or  mother — that  is  to  say,  without 
going  beyond  the  settlement  of  the  father, 
or,  in  other  words,  without  going  a  step 
higher  in  the  pedigree — then  the  birthplace 
of  the  child  is  to  be  deemed  its  settlement. 
The  section  is  really,  as  it  seems  to  me, 
not  an  obscure  one.  Where  the  father's 
settlement,  whether  by  parentage  or  birth, 
is  known,  the  latter  part  of  the  section 
does  not -apply,  because  the  difficulty  pro- 
vided for  does  not  arise.  Our  judgment, 
therefore,  in  no  way,  as  it  seems  to  me, 
conflicts  with  the  latter  part  of  the  sec- 
tion. 

Pollock,  B. — I  agree,  and  only  desire 
to  add  that  the  meaning  of  the  section  is, 
to  my  mind,  tolerably  clear — namely,  that 
the  children  are  to  take  the  settlement  of 
their  father,  if  he  has  one,  or  of  their 
widowed  mother,  as  the  case  may  be.  In 
my  judgment  it  is  altogether  unnecessary 
in  this  case  to  enquire  into  the  derivative 
settlement  of  the  father. 

JudgmtrUfor  respondents. 


Solicitors— Field,  Roacoe  &  Co.,  agents  for  Bell- 
ringer  &  Cunliffe,  Liverpool,  for  appellants; 
Bole,  Turner  6c  Knight,  agents  for  .Besant  & 
WiUs,  Portsea,  for  respondents. 


[IN  THE  COURT  OF  APPEAL.] 
1884.      1    ILLINGWOBTH    V,    THE    BULMEB 
Feb.    18.  J*         EAST   HIGHWAY   BOARD.* 

Practice — Appeal — Special  Case  stated 
hy  Quarter  Sessions — Removal  into  Queen^s 
Bench  Division  hy  certiorari — Highway 
Act,  1835  (5  <i&  6  WiU,  4.  c.  50),  ss.  107  and 
lOS— Judicature  Act,  1873,  ss,  19  and  45. 

An  appeal  lies  without  leave  from  a 
judgmetvt  of  tJie  Queen* s  Bench  Division  on 
a  Special  Case  stated  hy  Quarter  Sessions 
pursuaiU  to  tJie  Highway  Act,  1835,  section 
108,  as  the  QueerCs  Bench  Division,  in 
giving  judgment  on  such  a  case,  exercises 
its  own  original  comm^m  law  jurisdiction^ 
and  not  any  new  statutory  appellate  juris- 
diction. 

The  Queen  v.  The  Swindon  Local  Board 
(49  Law  J.  Bep.  Q.B.  522)  distinguished. 

Appeal  from  the  judgment  of  the  Queen's 
Bench  Division. 

The  case  is  i*eported  52  T^aw  J.  Rep. 
Q  B.  680. 

The  Bulmer  East  Highway  Board  were 
summoned,  on  the  complaint  of  John 
Illingworth,  before  Justices  in  Petty  Ses- 
sions for  the  non-repair  of  a  road.  The 
Justices,  after  making  an  order  for  a  survey 
of  the  road,  ordered  the  board  to  repaiJt  it. 
The  board  failed  to  obey  that  order,  where- 
upon the  Justices  appointed  a  surveyor  to 
repair  the  road,  and  ordered  the  board  to 
pay  to  him  the  cost  of  the  repairs. 

The  highway  boai-d  appealed  to  Quarter 
Sessions  against  this  order,  and  the  Quarter 
Sessions  quashed  it,  but  stated  the  facts 
specially  for  the  opinion  of  the  Queen's 
Bench  Division  pursuant  to  5  <fe  6  Will.  4. 
c.  50.  s.  108  (1).     The  case  was  removed 

♦  Orram  Brett,  M.ll.  ;  Cotton,  L.J.,  and 
Bo  wen,  L.J. 

(1)  5  &  6  Will.  4.  c.  50.  s.  107 :  "  No  rate 

or  any  order  made  ....  shall  be  removed  or 
removable  (except  as.  herein  mentioned)  by 
certiorari  or  any  other  writ  or  process  whatso- 
ever into  any  of  his  Majesty's  Courts  of  Record 
at  Westminster." 

Section  108 :  "  And  be  it  further  enacted  that 
in  any  taee  of  appeal  the  Court  of  Quarter 
Sessions,  before  whom  the  same  is  heard  and 
determined,  may,  if  they  think  fit,  state  the  facts 
specially  for  the  determination  of  his  Majesty's 
Court  of  King's  Bench  thereon,  in  which  case  it 
shall  be  lawful  to  remove  the  proceedings  by 
writ  of  certiorarioT  otherwise  into  the  aaid  Court 
of  King's  Bench." 
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by  certiorari  into  the  Queen's  Bench 
Biviflion,  where  the  order  of  Quarter 
Sessions  was  quashed  and  judgment  given 
for  the  appellant.  Leave  to  appeal  was 
not  given. 

The  highway  board  appealed. 

Forbes f  Q.C.,  and  Yarhorough  Anderson^ 
for  the  respondents,  took  a  preliminary 
objection. — This  Court  has  no  jurisdiction 
to  entertain  the  appeal.  The  order  for 
payment  of  the  costs  of  repairing  the  road 
was  appealed  against,  and  the  Quarter 
Sessions  quashed  that  order  and  stated  a 
Special  Case  for  the  opinion  of  the  Queen's 
Bench  Division,  and  that  case  was  re- 
moved, pursuant  to  5  &  6  Will.  4.  c.  50. 
s.  108  (1),  into  the  Queen's  Bench  Divi- 
sion. The  Queen's  Bench  Division  gave 
judgment  quashing  the  order  of  Quarter 
Sessions,  and  did  not  give  leave  to  appeal. 
The  case  is  therefore  governed  by  Tlie 
Queen  v.  Tfie  New  Swindon  Local  Board 
(2),  and  no  appeal  can  be  brought. 

[Cotton,  L.  J. — In  that  case  the  Public 
Health  Act,  1875,  gave  power  to  state  a 
case  for  the  determination  of  a  superior 
Court ;  but  the  5  &  6  Will.  4.  c.  50.  s.  108 
(1)  only  gives  power  to  state  the  facts  for 
the  determination  of  the  King's  Bench. 
BowEN,  L.  J. — Is  not  this  case  the  same  in 
principle  as  Hie  Overseers  of  Walsall  v. 
The  London  and  North-Westem  Railway 
Company  (3)  1] 

The  Queen's  Bench  Division  does  not 
ezerciBe  its  original  jurisdiction  in  such 
a  case  as  this,  but  a  purely  appellate  juris- 
diction, and,  moreover,  leave  to  appeal  was 
given  in  the  Walsall  Case  (3). 

[Cotton,  L.J. — ^That  was  held  to  be 
immateTiail 

In  The  Queen  r.  Savin  (4)  the  appeal 
was  heard,  but  in  that  case  also  the  Queen's 
Bench  Division  was  held  to  have  exercised 
its  original  common  law  jurisdiction.  In 
this  case  the  Queen's  Bench  Division  would, 
if  it  thonght  the  order  of  Sessions  wrong, 
eater  jud^ent ;  but  it  would  not  remit 
the  case  to  the  Sessions.  In  the  Walsall 
Case  (3)  the  question  turned  entirely  on 
section  19  of  the  Judicature  Act,  1873; 

(2)  40  Law  J.  Rep.  Q.B.  422. 
(8)  48  Law  J.   Rep.    M.C.    65 ;    Law   Rep. 
4  App.  Cas.  30. 
(4)  Law  Rep.  6  Q.B.  D.  309. 
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but  in  this  case  the  provisions  of  section  45 
must  also  be  satisfied. 

Charles  J  Q,C,y  and  «/.  S,  Fox,  for  the 
appellants. — The  Highway  Act  (5  &  6 
Will.  4.  c.  50^,  s.  108  a),  does  not  give 
any  new  appellate  jurisdiction,  as  did  the 
Public  Health  Act,  1875  (38  &  39  Vict, 
c.  50.  8.  269).  It  abolishes  removals  by 
certiorari,  except  in  the  pai*ticular  case 
mentioned  in  section  108  (1). 

[They  were  stopped  by  the  Court.] 

Brett,  M.R. — We  are  all  of  opinion  that 
we  must  hear  this  appeal.  The  case  falls 
within  the  principle  of  the  decision  in  The 
Overseers  of  WalsaU  v.  The  London  and 
North-Westem  Railway  Company  (3)  and 
The  Queen  v.  Savin  (4),  and  not  within 
the  principle  of  the  judgment  in  The  Queen 
V.  The  Swindon  Local  Board  (2). 

Cotton,  L.  J. — The  case  of  TJie  Quern  v. 
The  Swindon  Local  Board  (2)  is  different 
from  this  case.  Here  the  procNaedings  took 
place  under  the  provisions  of  the  Highway 
Act,  1835  (5  &  6  Will.  4.  c.  50).  Section 
105  of  that  statute  gives  a  right  of  apjjeal 
to  Quarter  Sessions;  then  section  107  (1) 
enacts  that  no  proceedings  shall  be  removed 
by  certiorari  into  the  superior  Court ;  but 
section  108  (1)  provides  that  the  Court  of 
Quarter  Sessions  may  state  the  facts  spe- 
cifically for  the  determination  of  the  Court 
of  Ring's  Bench,  in  which  case  it  shall  be 
lawful  to  remove  the  proceedings  by  cer* 
tiorari  or  otherwise  into  the  Court  of 
King's  Bench. 

If,  therefore,  a  Special  Case  is  stated 
for  the  opinion  of  the  Queen's  Bench 
Division  pursuant  to  the  provisions  of 
section  108  (1),  there  is  no  new  jurisdiction 
given  to  the  Queen's  Bench  Division;  it 
then  exercises  its  original  jurisdiction,  and 
not  any  new  appellate  jurisdiction  such  as 
that  which  was  created  by  the  Public 
Health  Act,  1875,  section  269.  That  is 
the  distinction  between  the  present  case 
and  the  case  of  The  Queen  v.  The  Swindon 
Local  Board  (2).  Thera  was  in  the  cir- 
cumstances of  that  case  no  original  juris- 
diction existing  prior  to  the  statute  under 
which  that  appeal  was  brought,  and  by  that 
statute  an  appeal  was  given  by  way  of 
Special  Case  to  "a  superior  Court."  The 
present  case,  therefore,  is  within  the  judg* 
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ment  in  Th^  Overseers  of  WalaciU  v.  The 
London  aiui  North-Wcstern  Ixailway  Com- 
pany (3),  and  section  45  of  the  Judicature 
Act,  1873,  does  not  apply,  for  in  this  case 
the  Queen's  Bench  Division  was  exercising 
itB  own  original  jurisdiction. 

BowEN,  L.J. — I  am  of  the  same  opinion. 
This  case  is  stated  under  5  <k  6  Will.  4. 
c.  50.  B.  108  (1),  and  the  Queen's  Bench 
Division  deals  with  it  in  the  well-known 
exercise  of  its  ordinary  jurisdiction. 

[The  appeal  was  then  heard,  and  dis- 
missed on  the  ground  that  no  dispute  was 
raised  before  the  Justices,  that  no  objection 
was  taken  to  their  juiisdiction,  and  that 
the  liability  of  the  appellants  was  then 
admitted.] 

Judgment  accordingly. 


Solicitors — Smiles  &  Co.,  agents  for  R.  &  U.  P. 
Dale,  York,  for  appellants  ;  Bolton,  Bobbins, 
Busk  &  Co.,  agents  for  E.  &  J.  Peters,  York, 
for  rej«ixjndenta. 


1884.      1  POiNTON  AND  BOOT  (appellants) 
Feb.  23.    j         V.  hill  (respondent). 

Idle  aiul  Disorderly  Person — Begging 
—  Specud  Occasion — 5  Geo,  4.  c.  83.  s.  3. 

During  a  strike  some  of  tfie  workmen 
went  about  begging  for  alms  for  the  men 
on  strike  and  their  families : — Held,  that, 
the  begging  being  only  for  a  specud  occasion, 
no  offence  had  been  committed  against  5 
Geo.  4.  c.  83.  s,  3,  which  enacts  that  every 
pei'son  tva7idering  abroad  or  placiiig  him- 
self in  a  public  place  to  beg  or  gather 
alms  sJioM  be  deemed  an  idle  and  diswderly 
person. 

Case  stated  under  20  &  21  Vict.  c.  43, 
by  the  stipendiary  magistrate  for  Stoke- 
upon-Trent. 

An  information  was  preferred  by  the 
respondent  (the  chief  superintendent  of 
police  at  Burslem)  against  the  appellants, 
charging  that  the  appellants  on  the  5th  of 
October,  1883,  unlawfully  wandei*ed  abroad 
in  a  public  thoroughfare  at  Buralem,  bog- 
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ging  and  gathering  alms,  contrary  to  the 
statute  (1). 

Upon  the  hearing  of  the  information 
the  following  facts  were  proved  or  ad-^ 
mitted  :— On  the  5th  of  October,  1883,  a 
number  of  colliers  on  strike,  of  whom  the 
appellants  were  two,  residing  at  Silverdale, 
which  is  distant  four  miles  &om  the  town 
of  Burslem,  and  is  in  another  parish,  were 
at  Burslem  in  a  public  street  called  New- 
castle Street.  Some  of  them  were  drawing 
a  waggon,  on  which  was  inscribed  '*  Chil- 
dren's bread  waggon '' ;  whilst  others  called 
from  house  to  house  with  collecting  books 
and  begged  for  assistance  in  money  or 
kind.  The « appellant  Boot  went  into  a 
shop  and  asked  the  shopkeeper  therein  to 
assist  the  miners.  He  had  a  collecting 
book  with  him.  The  appellant  Pointon 
went  into  a  private  house  and  asked  a 
woman  there  for  bread  for  the  children. 
She  gave  him  a  cabbage,  which  he  took 
from  her  and  put  into  the  waggon.  He 
had  a  similar  book  with  him.  It  was 
admitted  that  the  appellants  were  not 
disorderly,  and  that  their  demeanour  was 
not  improper.  They  had  fixed  places  of 
abode  as  householders  at  Silverdale.  The 
men  had  wives  and  mothers  and  families. 

It  was  contended  on  behalf  of  the  appel- 
lants that  they  were  not  guilty  of  an 
offence  against  the  statute  (1),  inasmuch 
as  the  request  for  contributions  was  not 
made  in  any  public  place,  street,  highway, 
court  or  passage,  but  on  private  premises, 
namely  in  a  shop  and  a  private  house; 
and,  further,  the  statute  was  intended  for 
the  discouragement  of  people  who  wandered 
about  the  country  with  no  fixed,  place  of 
abode,  no  legitimate  means  of  livelihood, 
and  no  desire  to  enter  upon  honest  labour, 
and,  the  object  of  the  appellants'  request 
being  lawful,  did  not  apply  at  all  to  such 
a  case  as  this,  which  was  simply  like  ask- 
ing alms  for  a  charity. 

(n  5  Geo.  4.  c.  83.  s.  3  enacts  "  .  .  .  .  Every 
person  wandering  abroad,  or  placing  himself  or 
herself  in  any  public  place,  street,  highway, 
court  or  passage,  to  beg  or  gather  aims,  or 
causing  .  .  .  any  child  or  children  so  to  do, 
shall  be  deemed  an  idle  and  diaonlerly  person, 
.  .  .  and  it  shall  be  lawful  for  any  Justice  of 
the  peace  to  commit  such  offender  »  •  .  .  to 
the  house  of  correction,  there  to  be  kept  to  hard 
labour  for  any  time  not  exceeding  one  calendar 
month." 
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The  magistrate  was  of  opinion  that  the 
appellants  were,  within  the  meaning  of  5 
Geo.  4.  0.  83.  s.  3  (1),  persons  wandering 
ahout  to  beg  or  gather  alms,  and  convicted 
the  appellants,  and  imposed  upon  them  a 
fine  of  6s.  each  and  costs. 

The  question  for  the  opinion  of  the 
Court  was  whether  his  decision  was  correct 
in  point  of  law  9  If  correct,  the  conviction 
was  to  stand ;  if  not,  the  conviction  was  to 
be  quashed. 

•^^iff  Q'(^»  {Rose  with  him),  for  the 
appellants. — ^If  this  conviction  was  right, 
then  persons  collecting  alms  for  a  hospital 
or  other  charity — say,  for  the  Hospital 
Saturday  Fund — are  frequently  liable  to 
be  similarly  convicted.  The  statute  (1) 
does  not  apply  at  all  to  any  such  case  as 
this:  it  is  directed,  as  its  title  suggests, 
against  certain  modes  of  life.  Among  the 
offenders  mentioned  in  the  section  is  "  every 
eonunon  prostitute  wandering  in  the  public 
streets  •  •  .  .  and  behaving  in  a  riotous 
and  indecent  manner."  Although  by  the 
Summary  Jurisdiction  Act,  1879,  the 
punishment  may  be  mitigated,  the  punish- 
ment originally  was  to  be  imprisonment 
with  hard  labour.  It  is  unnecessary  to 
rely  on  narrower  objections  to  the  convic- 
tion— that  the  appellants,  being  near  their 
own  homes,  could  not  be  "wandering 
abroad  "  within  the  meaning  of  the  statute, 
and  that  they  were  not  in  a  public  place 
to  beg  or  gather  alms,  but  in  a  shop  and  a 
private  house. 

The  respondent  did  not  appear. 

Cave,  J. — I  am  of  opinion  that  this 
conviction  must  be  quashed. 

The  Act  under  which  the  appellants 
were  convicted  is  5  G^.  4.  c.  83,  entitled 
an  Act  for  the  punishment  of  idle  and 
disorderly  persons,  and  rogues  and  vaga- 
bonds, in  that  part  of  Great  Britain  called 
England.  Sections  1  and  2  of  that  Act 
are  repealing  sections.  Section  3  enacts 
that  ''Every  person  .  .  .  able  ...  to 
init^fifAiTi  himself  or  .  .  .  his  .  .  .  family 
.  .  .  and  .  .  .  n^lecting  so  to  do " 
whereby  he  or  his  family  become  charge- 
able to  the  parish ;  ''  every  person  return- 
'  ing  .  .  .  and  becoming  duo^geable"  to 
"any  parish  from  whence  he  .  .  .  shall 
have  been  legally  removed  •  •  .  ;  every 


petty  chapman  or  pedlar  wandering  abroad 
and  trading  without  being  duly  .  .  . 
authorised  .  •  .  ;  every  common  prosti- 
tute wandering  in  the  public  streets  or 
.  .  .  highways,  or  in  any  place  of  public 
resort,  and  behaving  in  a  riotous  or  in- 
decent  manner;  and"  (these  being  the 
words  with  which  we  have  to  deal)  "  every 
person  wandering  abroad  or  placing  him- 
self or  herself  in  any  public  place,  street, 
highway,  court  or  passage,  to  beg  or  gather 
alms,  or  causing  .  .  .  any  child  or  children 
so  to  do,"  "  shall  be  deemed  an  idle  and 
disorderly  person,"  and  any  Justice  of  the 
peace  may  commit  such  offender  to  the 
house  of  correction,  there  to  be  kept  to 
hard  labour  for  any  time  not  exceeding  one 
calendar  month. 

This  Act,  saying  that  certain  persons 
should  be  deemed  idle  and  disorderly 
persons,  was,  I  think,  directed  against 
persons  adopting  a  particular  mode  of  life, 
and  not  against  persons  who  shew  no  sign 
of  adopting  an  objectionable  mode  of  life, 
and  consequently  I  think  does  not  apply 
against  the  appellants. 

A  strike  is  not  unlawful,  and  these  work- 
men might  in  their  unfortunate  dispute 
with  their  employei*s  be  right  or  wrong. 
The  appellants  were  not,  I  think,  liable 
under  the  Act  to  be  treated  as  idle  and 
disorderly  persons,  when  they,  in  the 
manner  described  in  the  Case,  went  round 
soliciting  alms  for  this  particular  occasion, 
— conducting  themselves  (it  is  expressly 
said)  in  a  way  which  was  not  disorderly  or 
improper, — unless  the  Act  also  applies  to 
any  person  who  goes  from  house  to  house 
Bohdting  contributions  to  a  hospital,  or 
stations  himself  or  herself  in  a  street  to 
receive  contributions  for  a  like  object  (say 
as  a  collector  for  the  Hospital  Saturday 
Fund),  and  I  am  of  opinion  that  the  Act 
does  not  so  apply.  If  a  poor  man,  losing 
his  cow,  or  losing  his  horse,  and  therewith 
a  principal  part  of  the  means  whereby  he 
eai*ns  a  livelihood,  goes  round  asking  for 
help  towards  replacing  that  which  he  has 
lost,  he  in  a  sense  comes  within  the  words 
of  the  Act ;  but  doing  what  he  so  does  only 
for  a  particular  occasion,  not  doing  it  as  a 
mode  of  life,  and  not  doing  that  from  which 
the  adopting  of  an  objectionable  mode  of 
life  can  be  inferred,  he  does  not,  I  think, 
come  within  the  Act  rightly   construed. 
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And,  reading  the  Act,  as  I  do,  in  that  way, 
I  hold  that  it  does  not  apply  to  this  case. 
I  am  of  opinion  that  hanl-working  people 
doing  as  the  appellants  have  done  are  not 
Uahle  to  be  convicted  under  the  Act. 

Smith,  J. — I  agree  in  all  that  my  brother 
Cave  has  said,  and  I  have  nothing  to  add. 

Conviction  qiLaahed. 


Solicitors — Robinson,  Preston  Sc  Stow,  agents 
for  Holimshead  k  Moody,  Tunstall,  for 
appellants. 


1883.   \ 
Dec.  U.  J 


COLAM  (appellant)  v, 
PAGETT  {respondent). 


CrtteUy  to  Animals — 12  ^13  Vict,  c. 
92.  88.  2  and  29,  and  17  <k  18  Vict.  c.  60. 
8,  3 — "  Domestic  Animal " — Decoy  Bird, 

Linnets  caught^  kept  in  captivity,  and 
trained  to  act  as  decoy  birds, /or  the  pur- 
pose of  catching  other  birds,  were  treated 
toith  cruelty: — Held,  that  they  were  **  do^ 
mestic  animals**  under  t/ie  protection  of 
12  d:  13  Vict.  c.  92.  ss.  2  and  29,  as 
amcTided  by  17  d:  IS  Vict.  c.  60.  s.  3. 

This  was  a  Case  stated  under  20  <b  21 
Vict.  c.  43,  by  Justices  at  Petty  Sessions 
held  at  Beaoonsfield  in  Buckinghamshire. 

An  information  was  preferred  by  the 
appellant  against  the  respondent,  under 
12  &  13  Vict.  c.  92.  s.  2  (1),  charging  that 
the  respondent  did  cruelly  ill-treat,  abuse 

(1)  12  k,  13  Vict.  0.  92,  s.  2,  enacts  that  •«  if 
any  person  shall  ....  cruelly  beat,  ill-treat, 
over-drive,  abuse  or  torture  ....  any  animal, 
every  such  off ender  shall  ....  forfeit  a  penalty 
not  exceeding  62." 

Sect.  29 :  "  For  the  purposed  of  this  Act  the 
following  ....  expressions  ....  have  the 
meanings  hereby  assigned  ....  so  far  as  such 
meanings  are  not  excluded  by  the   context, 

or  by  the  nature  of  the  subject-matter 

*  Animal 'shall  be  taken  to  mean  any  horse  .... 
ox,  ...  ass,  .  .  .  sheep,  .  .  .  pig,  .  .  .  goat, 
dog,  eat  or  any  other  domestic  animal." 

17  k  18  Vict.  c.  60.  8.  3 :  "  The  ....  word 
< animal*  shall  in  "  12  &  13  Vict.  c.  92,  " and  in 
this  Act,  mean  any  domestic  animal,  whether  of 
the  kind  or  species  particularly  enumerated  in 
clause  29  of  the  said  Act,  or  of  any  other  kind 
or  species  whatever,  and  whether  a  quadruped 
or  not." 


and  tortui'e  oertain  animals — to  wit,  five 
linnets  (the  same  being  used  as  deooy 
birds),  by  wounding  them  with  a  string 
and  fastening  them  to  the  ground.  Upon 
the  hearing  of  the  information  the  follow- 
ing facts  were  proved  or  admitted : — ^The 
respondent,  on  the  29th  of  July,  1883,  on  a 
piece  of  waste  ground,  had  nets  set  for 
catching  birds.  He  had  five  linnets,  each 
tied  under  the  wing  and  round  the  breast 
with  a  string,  and  to  a  stick  which  be  kept 
moving  by  pulling  another  string,  by 
which  the  bird  was  forcibly  driven  into 
the  air,  afterwards  falling  on  the  ground 
on  its  breast,  and  then  jumping  on  the 
stick  and  twittering.  The  biids  were  very 
red  where  the  string  was  tied,  and  had 
suffered  so  much  that  they  could  not  fly, 
and  the  skin  of  one  of  them  was  cut 
through.  They  had  been  caught  by  the 
respondent  nearly  a  year  before,  and  he 
had  since  kept  them  in  his  house  in  cages, 
and  had  ti:ained  them  to  act  as  decoy 
birds.  The  Justices  had  no  doubt  that 
the  respondent  did  cruelly  ill-treat,  abuse 
and  torture  the  birds  as  alleged,  but  doubted 
whether  the  birds  were  domestic  animals 
within  the  meaning  of  the  Act  (1),  and 
therefore  dismissed  the  information.  The 
question  for  the  opinion  of  the  Court  was 
whether  the  birds  in  question  were  at 
the  time  of  the  offence  animals  under  the 
protection  of  the  Act  (1). 

Morton  Smith  (Walton  with  him),  for 
the  appellant. — Birds  caught,  kept  in  cap- 
tivity,  and  trained,  are  animals  within  the 
protection  of  12  &  13  Vict.  c.  92.  s.  2  (1), 
which  extends,  by  virtue  of  the  inter- 
pretation clause  in  17  <b  18  Vict.  c.  60. 
s.  3  (1),  amending  12  &  13  Vict.  c.  92. 
s.  29  (1),  to  all  domestic  animals. 

The  respondent  did  not  appear. 

The  Court  (2)  were  of  opinion  that 
linnets  kept  as  these  were,  were  within  the 
protection  of  the  Act  (1). 

Cms  remitted. 


Solicitor — A.  Leslie,  for  appellant. 


(2)  Huddleston,  B.,  and  Stephen,  J. 
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[IN  THE  COURT  OF  APPEAL.] 
-too A       f  THE  QUEBN  (on  the  prosecution 


Jan. 


4.  r 

28.^ 


of   BERKELEY)  V,    THOMPSON 
AND  OTHERS.* 


Bastardy  —  Jurisdiction  —  Service  in 
SeoUand  of  Suminons  issued  in  Eiigland 
— Bastardy  Laws  Amendment  Act,  1872 
(35  <t-  36  Vict.  c.  65),  ss.  3  and  i— Sum- 
mary Jurisdiction  Act,  1879  (42  (t  43  Vict, 
c  ^9),  ss,  51  and  54 — Summary  Jurisdio- 
Hon  (Process)  Act,  1881  (44  ik  45  Via. 
c  24),  s.  6. 

Where  a  bastardy  summons  which  has 
been  issued  by  a  Justice  of  the  place  where 
the  woman  resides  in  England  has  been 
indorsed  by  a  Court  of  summary  jurisdic- 
tion in  Scoitaivd  and  served  in  Scotland 
on  the  defendant  who  is  there  resident,  the 
Justices  in  England  have  no  jurisdiction 
to  hear  and  adjudicate  upon  the  summons, 
notwithstanding  thtU  the  defendant  ap- 
pears before  them  by  a  solicitor  who  objects 
to  the  jurisdiction. 

Appeal  of  the  prosecntriz,  I.  Berkeley, 
from  a  judgment  of  the  Queen's  Bench 
Division  discharging  a  rule  nisi  to  Jus- 
ttoee  to  hear  and  determipe  a  hastardy 
summons. 

On  the  application  of  a  woman  resident 
in  Sunderland,  a  Justice  of  that  borough 
inued  a  bastardy  summons  under  section  3 
of  the  Bastardy  Laws  Amendment  Act, 
1872  (35  &  36  Vict.  c.  65).  The  summons 
was  indorsed  by  a  Court  of  summary  juris- 
diction in  Scotland,  and  was  served  in 
Scotland  on  the  defendant,  who  resided 
there. 

The  defendant  appeared  at  the  hearing 
by  a  solicitor,  who  objected  on  his  behalf 
to  the  jurisdiction  of  the  Justices,  on  the 
ground  that  the  defendant  was  not  within 
the  jurisdiction  of  the  Court,  within  the 
meaning  of  section  6  of  the  Summary 
Jurisdiction  (Process)  Act,  1881  (44  &  45 
Vict,  c*  24).  The  Justices  allowed  the 
objection,  and  refused  to  hear  the  sum- 
mons. 

The  prosecutrix  then  obtained  a  rule 
nisi  to  the  Justices,  which  was  afterwards 
discharged. 

The  prosecutrix  appealed. 

^  O0f€im  Brett,  M.B.,  and  Bowen,  L.J. 
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Bruce,  Q.C,  and  H.  B,  H.  Hamilton, 
for  the  appellant. — ^The  fnot  of  the  father 
having  appeared,  though  only  to  object 
to  the  jurisdiction,  renders  it  immaterial 
whether  the  service  of  the  summons  was 
proper  or  not — Oukon  v.  Radcl\ffe  (!)  and 
The  Queen  v.  Smith  (2).  Formerly  there 
was  no  jurisdiction  to  serve  a  summons  on 
a  putative  father  out  of  England — The 
Queen  v.  Lightfoot  (3) ;  but  by  the  Sum- 
mary Jurisdiction  (Process)  Act,  1881  (44 
&  45  Vict.  o.  24),  68.  4  and  8,  express 
power  is  given  to  serve  the  summons  in 
Scotland.  By  section  4  any  process  issued 
by  a  Court  of  aummaiy  jurisdiction  iii 
England  and  indorsed  by  a  similar  Court 
in  Scotland  may  be  served  within  the 
jurisdiction  of  the  indorsing  Court  in  like 
manner  as  it  may  be  served  within  the 
jurisdiction  of  the  issuing  Court.  The 
moment  the  bastardy  summons  issues,  it 
becomes  a  process  within  the  Act  of  1881. 
Section  54  of  the  Summary  Jurisdic- 
tion Act,  1879  (42  <b  43  Vict.  c.  49), 
exprsssly  refers  to  service  of  a  bastardy 
summons.  By  section  51,  sub-section  2, 
of  that  Act,  where  by  any  future  Act  a 
sum  of  money  is  directed  to  be  recovered 
on  complaint  to  a  Court  of  summary 
jurisdiction,  the  Summary  Jurisdiction 
Acts  are  to  apply.  By  section  6  of  the 
Act  of  1881  an  English  or  Scotch  Court 
of  summary  jurisdiction  may  ac^udge  a 
person  '' within  the  jurisdiction  of  the 
Court" — that  is,  a  person  brought  within 
the  jurisdiction  by  section  4 — to  pay  for 
the  maintenance  of  a  bastard  child.  There- 
fore the  order  to  pay  is  within  section  51 
of  the  Act  of  1879. 

Poland,  for  the  respondents,  was  not 
called  upon. 

Brett,  M.B. — ^We  have  come  to  the 
conclusion  that  it  is  clear  that  this  case  is 
not  within  any  Act  of  Parliament  at  all. 
A  woman  residing  in  England  makes  a 
complaint  that  a  man  is  the  putative  father 
of  her  illegitimate  child.  Under  what 
power  could  she  do  that  originally  1  Under 

(1)  43  Law  J.  Rep.  C.P.  87 ;  Law  Rep. 
9  C.P.  189. 

(2)  37  Law  J.  Rep.  M.C.  6;  Law  Rep. 
1  C.C.R.  110. 

(3)  6  B.  &  B.  892 ;  26  Uw  J.  Rep.  M.C. 
U6. 

K 
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the  BiihtaiHly  Laws  Amendment  Act,  1872, 
which  gjive  jurisdiction  over  the  subject* 
matter  of  the  complaint  to  the  Justices  of 
the  place  where  she  resided.  But  to  have 
jurisdiction  over  the  subject-matter  of 
complaint  is  not  enough  :  there  must  also 
be  jaiisdiction  over  the  person  against 
whom  the  complaint  in  respect  of  the 
subject-matter  is  made.  Tliat  jurisdiction 
was  given  to  the  same  Justices,  who  alone 
could  summon  the  man  if  he  was  in  Eng- 
land— though  that  jurisdiction  did  not  go 
further  than  England,  as  decided  in  TJie 
Queen  v.  Lightfoot  (3).  It  follows,  there- 
fore, that  if  after  he  was  summoned  he  did 
not  appear,  the  case  could  be  heard  in  his 
absence.  As  long  as  that  was  the  only 
statute  a  woman  could  not  bring  the  man 
within  the  jurisdiction  of  the  Justices  who 
had  jurisdiction  over  the  subject-matter, 
unless  ho  was  in  England.  By  section  6 
of  the  Summary  Jurisdiction  (Process) 
Act,  1881,  she  has  a  further  remedy,  and 
the  question  is  how  far  that  goes.  That 
section  deals  with  the  case  of  a  woman 
resident  in  England  who  wishes  to  charge 
a  putative  father  who  is  resident  in  Scot- 
laud.  It  says  that  ''  a  Court  of  summary 
jurisdiction  in  England  and  a  Sheriff  Court 
in  Scotland  shall  respectively  have  juris- 
diction, by  order  or  decree,  to  adjudge  a 
person  within  the  jurisdiction  of  the  Court 
to  pay  for  the  maintenance  and  education 
of  a  bastard  child  of  which  he  is  the  pu- 
tative father,  .  .  .  notwithstanding  that 
such  person  ordinarily  resides,  or  the  child 
has  been  bom  or  the  mother  of  it  ordi- 
narily resides,  where  the  Court  is  English, 
in  Scotland,  or  where  the  Court  is  Scotch, 
in  England,  in  like  manner  as  the  Court 
has  jurisdiction  in  any  other  case."  The 
reading  of  the  statute  seems  to  me  to  be 
that  it  gives  jurisdiction  to  magistrates 
who  are  not  of  the  district  where  the 
woman  resides,  and  that  when  the  woman 
ordinarily  resides  in  England,  a  Scotch 
Court  may,  notwithstanding  that,  make 
an  oixler  against  the  father  if  he  is  \vithin 
the  jurisdiction,  that  is,  in  Scotland.  So, 
in  like  manner,  if  the  mother  ordinarily 
resides  in  Scotland  and  the  father  in  Eng- 
land, the  Justices  here  may  make  an  order 
against  him,  although  the  mother  ordi- 
narily  resides  in  Scotland.  Therefora  it 
{[Ives  the  mother  a  larger  remedy  than 


before :  so  that  if  she  goes  into  Scotland 
and  the  father  is  within  the  jurisdiction  of 
the  Scotch  Court,  tlie  Sheriff  Court  may 
make  an  order  against  him.  The  section 
negatives  the  idea  that  an  Englii»h  Court 
may  make  an  order  against  a  peition  who 
Ls  in  Scotland,  and  therefore  not  within  its 
jurisdiction.  It  is  for  the  Scot<sh  Court  to 
do  that.  Therefore  th«  section  does  not 
i*each  this  case. 

It  was  suggested  that  section  51  of  the 
Summary  Jurisdiction  Act,  1879,  coupled 
with  the  Summary  Jurisdiction  (Process) 
Act,  1881,  would  enable  this  summons  to 
bo  issued.  But  section  54  of  the  former 
Act  shews  conclusively  .that  the  statute 
did  not  intend  to  deal  with  the  service  of 
summonses  under  the  Bastardy  Act.  It 
says,  "  This  Act  shall  apply  to  the  levying 
of  sums  adjudged  to  be  paid  by  an  order 
in  any  matter  of  bastardy,  or  by  an  order 
which  is  enforceable  as  an  order  of  affilia- 
tion, and  to  the  imprisonment  of  a  defen- 
dant for  non-payment  of  such  sums,  in  like 
manner  as  if  an  order  in  any  such  matter 
or  so  enforceable  were  a  conviction  on  in- 
formation, and  shall  apply  to  the  proof  of 
the  service  of  any  summons,  notice,  pro- 
cess or  document  in  any  matter  of  bastardy, 
and  of  any  handwriting  or  seal  in  any 
such  matter,  and  to  an  appeal  from  an 
order  in  any  matter  of  bastardy."  It 
applies  to  the  proof  of  service  of  any 
summons,  and  carefully  leaves  out  the  ques- 
tion of  where  the  summons  is  to  be  served, 
and  it  does  not  enable  a  woman  to  issue 
a  summons  from  England  into  Scotland. 
Where  an  English  Court  makes  an  order 
against  a  man  resident  in  England,  and 
then  he  goes  to  Scotland,  the  woman  is 
enabled  to  follow  him  to  Scotland  and  to 
get  an  order  against  him  by  indorsement 
of  the  process ;  but  none  of  the  sections 
carry  the  case  far  enough  for  the  appellant. 
The  policy  of  Parliament  has  been  that 
where  a  woman  has  made  good  her  chai^ 
against  a  man,  the  Court  will  assist  her  as 
much  as  possible.  But  it  has  feared  to  put 
too  much  power  into  the  hands  of  a  woman, 
who  can  easily  make  such  a  chaige,  and  it 
will  not  enable  her  to  bring  a  man  from 
one  part  of  the  United  Kingdom  to  an. 
other,  and  so  give  hei*  additional  power  to 
support  an  unfounded  claim.  I  am  there- 
fore of  opinion  that  the  Divisional  Court 
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The  Queen  r,  Thompson,  Ajfp. 

was  right,  and  that  the  appeal  should  be 
dismissed. 

BowEN,  L.  J. — I  am  of  the  same  opinion. 
I  only  wish  to  add,  as  to  section  6  of  the 
Act  of  1881y  that  it  is  not  now  necessary 
to  decide  to  what  extent  it  increases  the 
jurisdiction  of  the  English  and  Scotch 
Courts  respectiTely.  I  am  not  quite  sure 
that  there  might  not  be  some  doubt  on 
that  point.  But  it  is  sufi^ient  to  say  that 
the  section  does  not  increase  it  to  the 
extent  contended  for  by  the  appellant, 
and  that  it  does  not  touch  the  case  of  a 
summons  issued  in  England  and  attempted 
to  be  served  in  Scotland. 

Appeal  dismisaed. 
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Solicitors— J.,  E.  &  H.  Scott,  agents  for  Graham 
k.  Shepherd,  Sucderland,  for  plaintiff;  Rooke 
6c  Sons,  for  defendant. 


1S83.       X 
Dec.  11,18./ 


THE  QUEEN  V,     THE  WEST 
BROMWICH  SCHOOL  BOARD. 


Poor — Rale — Rateable  Value — Occupur 
wvler  Restrictions — School  Board, 

A  school  hoard  assessed  to  the  poor  rate 
in  respect  of  their  schools  at  substantial 
swns  contended  thai.,  hy  reason  of  the  statu- 
tory restrictions  to  which  they  were  subject^ 
they  were  iiot  liable  to  he  so  assessed : — 
Held,  on  the  authority  of  Jones  v.  The 
Mers^  Docks  (35  Law  J,  Bep.  M.C.  1 ), 
notwithstanding  The  Mayor  of  Worcester 
r.  The  Droitwich  Union  (46  Iaw  J.  Rep. 
M.C.  241 )  and  The  Mayor  of  Peterborough 
V.  The  Stamford  Union  (31  W.R.  949), 
thai  they  were  liable  to  he  ao  assessed. 

On  tLppeal  to  the  Staffordshire  Quarter 
Sessions  against  a  poor  rate,  the  rate  was, 
by  consent,  confirmed,  subject  to  the  fol- 
lowing Case : — 

1.  The  appellants  are  the  school  board 
eonatitnted  under  the  Elementary  Educa- 
cation  Act,  1870,  for  the  parish  of  West 
Bfomwich,  in  the  county  of  Stafford. 

2.  The  respondents  are  the  church- 
irarjeiis  und  overseers  of  the  poor  of  the 


parish  of  West  Bromwich,  and  the  assess- 
ment committee  of  the  West  Bromwich 
Union. 

[3,  4,  5,  6.  These  paragraphs  set  out 
parts  of  the  Elementary  Education  Act, 
1870  (33  &  34  Vict.  c.  75),  ss.  18,  19,  53 
and  54  (1).] 

7.  The  appellants,  under  the  powers  of 
the  Elementary  Education  Act,  1870,  pur- 
chased the  site  of  and  erected  the  follow- 
ing elementary  schools :  —  Greet's  Green, 
Gun's  Lane  and  Sam's  Lane,  at  a  cost 
respectively  of  4,9582.,  6,715/.  and  5,446/. 

8.  They  also  purchased  Moor  Street 
schools  and  Gold's  Hill  schools,  which 
have  cost  respectively  2,950/.  and  4,564/. 

9.  These  sites  and  schools  were  con- 
veyed to  them  in  accordance  with  the  Act, 
"  unto  and  to  the  use  of  the  said  school 
board,  their  successors  and  assigns  for 
ever ;  and  so  that  the  same  ....  Rhall 
be  held  n]X)n  trust  for  the  purpose  of  a 
public  elementary  school,  within  the  mean- 
ing of  the  Elementary  Education  Act, 
1 870,  and  for  or  towards  the  provision,  in 
manner  thereby  authorised,  of  sufficient 
public  school  accommodation  for  the  afore- 
said district,  and  for  no  other  purpose 
whatsoever." 

10.  The  appellants  also  rent  the  follow- 
ing seven  schools :  —  Dartmouth  Street, 
Old  Meeting  Street  or  Ebenezer,  Mayer's 
Green  or  Messenger's  Lane,  Queen  Sti*eet, 

(1)  Section  18  :  "  The  school  board  shall  main- 
tain and  keep  efficient  every  school  provided  by 
such  board,  and  shall  from  time  to  time  provide 
such  additional  school  accommodation  as  is  in 
their  opinion  necessary  in  order  t-o  supply  a 
sufficient  amount  of  public  school  accommoda- 
tion for  their  district.  .  .  ." 

Section  19:  "Every  school  board,  for  the 
purpose  of  providing  sufficient  public  school 
accommodation  for  their  district,  ....  may 
provide,  by  building  or  otherwise,  schoolhouses 
properly  fitted  up,  .  .  .  and  purchase  and  take 
on  lease  any  land  and  any  right  over  land.*' 

Section  53 :  **  The  expenses  of  the  school 
board  ....  shall  be  paid  out  of  a  fund  called 
the  school  fund.  There  shall  be  carried  to  the 
school  fund  all  moneys  received  as  fees  from 
scholars,  or  out  of  moneys  provided  by  Parlia- 
ment, or  raised  by  way  of  loan,  or  in  any  man- 
ner whatever  received  by  the  school  boanl ;  and 
any  deficiency  shall  be  raised  by  the  school 
board  as  provided  by  this  Act.*' 

Section  54 :  *' Any  sum  required  to  meet  any 
deficiency  in  the  school  fund  ....  shall  be 
paid  by  the  rating  authority  out  of  the  local 
rate.  .  .  ." 
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Tlie  Queen  v.  West  Brommoh  School  Board. 

Spon  Lane,  Glover  Street,  Park  Village, 
under  agreements  set  out  in  Appendix  A. 
[Each  of  these  agreements  contained  a 
clause  saying  that  the  appellants  were  to 
use  the  premises  for  the  purposes  of  a 
public  elementary  school,  and  a  clause  re- 
serving to  the  landlords  the  use  of  the 
schools  at  specified  times — for  example, 
Sundays  and  week-day  evenings.] 

11.  Neither  the  school  fees,  nor  the 
moneys  provided  by  Parliament,  nor  mo- 
neys raised  by  way  of  loan  (if  any)  or 
received  in  any  manner  whatever  by  the 


appellants,  have,  without  contribution  from 
the  rates,  been  sufficient  to  meet  the  ordi- 
nary and  reasonable  expenses  of  the  appel- 
lants ;  and  there  has  in  every  year  been 
a  deficiency,  in  respect  of  which  the  ap- 
pellants have  been  compelled  to  require  a 
rate  to  be  levied,  and  which  de&dency 
has  been  malde  good  out  of  such  rate  in 
accordance  with  the  Act. 

12.  In  the  valuation  list  now  in  force 
in  the  parish  of  West  Bromwioh,  the 
schools  owned  and  occupied  by  the  appel- 
lants as  aforesaid  are  assessed  as  follows : — 


GroflB 

BBtimated 

Bental 

Buteable 
Value 

Gross 

Bstimatod 

Bental 

BateaUe 
Value 

Greet's  Green  Schools 
Gun's  Lane . 
Sam's  Lane . 
Moor  Street 
Gold's  Hill . 

£ 
38 
40 
41 
19 
34 

£ 
SO 
32 
33 
61 
27 

Bented  Schools : — 
Dartmouth  Street    . 
Old  Meeting  Street 
Messenger's  Lane    . 
Queen  Street   . 
Roebuck  Street 
Spon  Lane 
Glover  Street  . 

£ 

6 

16 

15 

6 

9 

13 

19 

£ 

6 
13 

12 

6 

7 

10 

16 

13.  On  the  1st  of  July,  1882,  a  rate  for 
the  relief  of  the  poor  of  the  parish  of  West 
Bromwich,  and  for  other  purposes  chai^- 
able  thereon,  was  made,  after  the  rate  of 
1«.  id.  in  the  pound,  on  the  above-men- 
tioned property  of  the  appellants,  such 
rate  being  based  on  the  said  valuation 
list. 

14.  The  appellants  contend  that  they 
have  no  occupation  of  the  schools  speci- 
fied in  paragraph  10,  nor  any  beneficial 
occupation,  nor  could  any  tenant  under 
the  same  restrictions  have  any  beneficial 
occupation  of  any  of  the  schools. 

15.  The  appellants,  on  the  29th  of  April, 
1882,  when  the  schools  were  rated  at  laiger 
amounts  than  those  set  out  in  paragraph 
12,  gave  to  the  respondents  notice  that 
they  objected  to  the  valuation  list,  on  the 
ground,  first,  of  inequality;  and,  secondly, 
that  they  were  not  rateable  as  the  occupiers. 
The  assessment  committee  fixed  the  rate- 
able values  as  set  out  in  paragraph  12. 

16.  The  appellants,  being  dissatisfied 
with  that  decision,  appealed  to  Quarter 
Sesaions,  against  the  rate,  specifying  in 
their  notice  of  appeal  as  among  their 
grounds — first,  that  they  were  not  occu- 


piers; secondly,  that  they  had  no  bene- 
ficial occupation. 

17.  The  Quarter  Sessions,  by  consent, 
confirmed  the  rate,  subject  to  this  Case. 

18.  The  questions  for  the  opinion  of 
the  Court  are — 

Whether  the  appellants  were  rateable 
to  the  relief  of  the  poor  in  respect  of  the 
said  schools,  or  any  of  them  f 

And  whether  they  were  entitled  to  any 
relief  fix>m  Quarter  Sessions? 

If  the  appellants  were  rateable  in  re- 
spect of  the  said  schools,  or  any  of  them, 
or  were  not  entitled  to  relief  from  Quarter 
Sessions,  the  order  of  Quarter  Seedons  is 
to  stand ;  but  if  the  said  schools,  w  any 
of  them,  were  not  rateable,  and  the  appel- 
lants were  entitled  to  relief  from  Quarter 
Sessions,  the  said  order  is  to  be  quashed 
in  whole  or  part,  and  the  rate  amended 
accordingly. 

Anstiey  Q.C,  (./.  Rose  with  him),  for  the 
appellants. — First,  if  the  appellants  were 
not  rateable,  the  reductions  made  by  the 
assessment  committee  clearly  did  not  dis- 
entitle them  to  obtain  r^ef  from  the 
Quarter  Sessions.    Secondly — even  setting 
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aside  the  faet  that,  as  to  the  rented 
BchoolSy  the  appellants  were  not  exclusive 
ooonpiers,  the  landlords  reserving  a  right 
of  ooeupation  at  certain  times — the  appel- 
lants were  not  rateable,  or  were  not  rate- 
able beyond  a  merely  nominal  amount — 
practically  nil — inasmuch  as  they  had  no 
beneficial  oocapation  of  the  schools,  and  no 
occnpier,  under  similar  restrictions,  could 
have  any  beneficial  occupation — The  Mayor 
of  Woree$ier  v.  The  Draittoich  Union  (2), 
The  Mayor  of  Peterborough  v.  The  Stam- 
Jord  Union  (3)  and  Bare  v.  The  PtUney 
(her8eer$  (4).  In  The  Mayor  of  Worcester 
V.  The  uroitwich  Union  (2),  where  the 
corporation  of  Worcester,  as  being  the 
local  board  of  health,  erected  waterworks, 
and  were  assessed  to  the  poor  rate  in  re- 
spect of  them  upon  the  baisis  of  the  profit 
which  might  have  been  earned  by  a  trading 
company  unrestricted  as  to  its  charges,  it 
was  held,  first  by  Cleasby,  B.,  and  Field,  J., 
and  afterwards  by  James,  L.J.,  Mellish, 
L.J.,and  Baggallay,  L.J.,  that  that  assess- 
ment was  wrong,  and  that  the  restrictions 
put  by  law  upon  the  corporation  as  to  the 
profits  derivable  from  the  waterworks  must 
be  regarded.  Mellish,  L.J.,  in  delivering 
the  judgment  of  the  Court  of  Appeal,  said : 
^  The  question  is  whether,  in  applying  the 
rule  given  by  the  Parochial  Assessment 
Act  (5),  the  Oourt  is  to  consider  what  rent 
a  tenant  from  year  to  year  would  give  for 
the  reservoir  and  waterworks  who  was 
subject  to  the  same  restrictions  the  cor- 
poration are  subject  to,  or  what  rent  a 
tenant  from  year  to  year  would  give  who 
was  subject  to  no  such  restriction.  We 
are  of  opinion  that  the  hypothetical  tenant 
is  to  be  a  tenant  subject  to  the  restrictions. 
The  case  of  The  Corporation  of  Liverpool 
V.  The  Overseere  of  Wavertree  (6)  is  directly 
in  point,  and  we  are  of  opinion  that  that 
case  was  correctly  decided."  The  case  so 
referred  to  was  a  decision  of  Blackburn,  J., 
and  Lush,  J.  In  The  Mayor  of  Worcester 
V.  I%«  Ihoittnch  Union  (2)  the  corpora- 
tion of  Worcester  did  not  contest  their 

(2)  45  Law  J.  Rep.  M.C.  81 ;   46  ibid.  241 ; 
Law  Rep.  2  Ex.  D.  49. 

(3)  31  W.R.  949. 

i4)  60  Law  J.  Rep.   M.C.   81 ;    Law   Rep. 
t.B.  D.  223. 

(B)  6  *  7  WIU.  4.  c.  90.  8.  1. 
(6)  39  J.P.  101 ;  Law  Rep.  2  Ex.  D.  56». 
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liability  to  be  rated  at  a  certain  amount, 
and  it  was  not  necessaiy  to  consider  whether 
they  were  rateable  at  all;  but  the  prin- 
ciples there  laid  down  led  logically  to  the 
conclusion  that  the  corporation  were  not 
rateable  at  all,  it  being  held  that  the  cor- 
poration were  restricted  to  levying  such 
water  rates  as  were  requisite  for  main- 
taining the  waterworks.  And  those  prin- 
ciples were  carried  to  their  logi^l  conclu- 
sion in  The  Mayor  of  Peterborough  v.  The 
Stamford  Union  (3),  where  Williams,  J., 
and  Smith,  J.,  held  that  the  corpoi*ation 
were  not  rateable  at  all  in  respect  of  their 
waterworks,  on  the  ground  that  a  tenant 
would  not  be  willing  to  pay  any  rent  for 
them  if  he  were  to  be  under  similar  re- 
strictions as  to  the  levying  of  water  rates. 
In  Hare  v.  The  Putney  Overseers  (4), 
where  the  Court  of  Appeal  held  that,  if 
the  Metropolitan  Boanl  of  Works  had 
become  occupiers  of  Putney  Bridge,  they 
were  not  beneficial  occupiers,  ana  there- 
fore not  rateable  under  the  poor  law, 
Brett,  L.  J.,  said  he  took  the  test  of  bene- 
ficial occupation  to  be  as  suggested  in  argu- 
ment by  Mellish,  L.  J.,  when  at  the  bar,  that 
there  was  no  beneficial  occupation  where 
by  law  no  benefit  could  possibly  arise  to 
the  occupier,  but  if  it  was  merely  by  his 
own  volition  that  no  benefit  arose  to  an 
occupier  there  was  potentially  a  beneficial 
occupation. 

No  doubt  it  appears  that  in  ChorUon- 
upon-Medlock  v.  The  ChorUon  Union  (7), 
certain  public  baths  and  laundries  and 
board  schools  being  rated  at  a  moi*ely 
nominal  sum,  on  the  ground  that  by 
statute  no  profit  could  be  made  out  of 
them,  it  was  held  that  they  ought  to  have 
been  assessed  upon  the  basis  of  the  rent 
which  a  tenant  unrestricted  as  to  user 
and  charges  would  give  for  them.  But  a 
ground  there  taken  was  that,  although 
there  were  restrictions  upon  the  charges, 
no  fetter  was  (in  the  view  taken  by  the 
Court)  placed  upon  the  use  of  the  land ; 
and,  whatever  may  be  the  value  of  that 
distinction,  it  cannot  avail  the  respon- 
dents, for  there  clearly  is  a  fetter  upon 
the  use  of  the  land :  besides  which,  reliance 
was  there  placed  upon  the  fact  of  the  pro- 
perty having  a  rateable  value  before  it 

(7)  61  Law  J.  Rep.  Q.B.  468;  47  Law^Timcs 
Rep.  96. 
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was  acquired  by  the  public  body  whose 
rateability  was  in  question;  and  in  this 
case— at  all  events  as  to  the  schooljs  which 
the  appellants  themselves  erected — no  such 
fact  exists.     Jones  v.  The  Mersey  Docks 
Trustees  (8)  is  distinguishable,  and  the  opi- 
nion which  Blackburn,  J.,  there  delivered 
to  the  House  of  Lords  for  himself  and  four 
of  the  other  five  Judges  present  makes 
in  favour  of  the  appellants.    Blackburn,  J., 
said  : ''  In  order . . .  that  a  valid  rate  may  be 
imposed,  it  is  essential  that  the  occupation 
should  be  of  value  beyond  what  is  required 
to  maintain  the  property ;  for  if  the  occu- 
pation be  of  so  little  value  that  the  hypo- 
thetical tenant  ^under  the  Parochial  Assess- 
ment Act)  would  either  give  no  rent  or  a 
rent  which,  after  deducting  the  average 
annual  expense  of  the  maintenance,  would 
leave  no  overplus,  there  is  nothing  to  rate ; 
....  and  if  the  words  '  beneficial  occu- 
pation' are  to  be  understood  as  merely 
signifying  that  the  occupation  is  of  value, 
....  it  is  clear  that  a  beneficial  occupa- 
tion is  essential  as  the  foundation  of  the 
rate.     But  it  is  equally  clear  that,  if  the 
phrase  is  "  so  '*  to  l^  understood,  .  •  .  the 
trustees  have  a  beneficial  occupation ;  for 
they  actually  occupy  land  as  docks,  and, 
in  virtue  of  that  occupation,  receive  pay- 
ments from  the  shipping  using  the  docks, 
at  present  greatly  in  excess  of  what  is 
necessary  to  maintain  the  docks.     Here* 
after  the  chai'ges    on   shipping  may  be 
reduced  so  as  greatly   to  diminish    the 
revenue  derived,  •  .  •  possibly  .  .  ,  .  to 
render  it  no  greater  than  the  sum  requi- 
site to  maintain  the  docks ;  but  whUst  the 
dues  ....  are  maintained  at  their  pre- 
sent rate,  it  is  clear  that  the  hypothetical 
tenant  would  give  for  the  occupancy  of 
the  docks,  as  at  present  enjoyed  by  the 
trustees,  a  rent  greatly  in  excess  of  what 
would  be  necessary  to  maintain  the  docks 
in  a  state  to  command  that  rent."     Thus 
that  case  differed  materially  from  the  pre- 
sent, where  a  contribution  from  the  rates 
has  always  been  necessary  to  meet  the 
ordinary  expenses  of  the  schools. 

[Lord  Colbbidge,  C.J. — The  Lord  Chan- 
cellor (Lord  Westbury)  said:  "On  prin- 
ciple it  is  by  no  means  necessary  that 
oocupation,  to  be  rateable,  should  be  bene- 

(8)  11  H.L,  Cas.  443 ;  35  Law  J.  Rep.  M.C.  1. 


ficial  io  the  occupiers.  It  is  sufficient  if 
the  property  be  capable  of  yielding  a  dear 
rent  .  .  .  ."  And  Lord  Cranworth  spoke 
likewise  of  capacity  for  yielding  profit,  say- 
ing.he  agreed  that  "it  was  not  meant  to 
impose  the  duty  of  contributing  to  the 
relief  of  the  poor  on  any  one  merely  be- 
cause he  might  be  the  occupier  of  a  barren 
rock,  neither  yielding,  nor  capable  of  yield- 
ing, any  profit  from  its  occupation.''] 

There  is  in  this  case  no  capacity  for 
yielding  profit  if  the  statutory  directions 
are  obeyed. 

He  referred  also  to  The  Mersey  Docks 
Trustees  v.  The  Liverpool  Overseers  (9), 
The  Queen  v.  The  Metropolitan  Board  of 
Works  (10)  and  The  MetropoUtan  Board 
of  Works  V.  West  Ham  (11). 

Jelf,  Q.C.f  and  A.  Young ,  for  the  re. 
spondents,  were  not  called  upon. 

Lord  Coleridge,  C.J. — Nothing  oould 
be  better  done  (I  do  not  speak  sarcas- 
tically) than  Mr.  Anstie's  argument.  But 
it  is  in  vain,  I  think,  after  the  decision  of 
the  House  of  Lords  in  the  case  of  Jones 
V.  The  Mersey  Docks  Trustees  (8),  to  ad- 
dress to  the  Court  arguments  of  this  kind. 
The  endeavour  is  to  resuscitate  a  view 
which  was  there  declared  by  the  House  of 
Lords  to  be  wrong.  What  is  the  prin- 
ciple there  laid  down )  The  Lord  Chan- 
cellor (Lord  Westbury)  said:  "Indepen- 
dently of  the  decided  cases,  ...  it  may 
be  said  that '  occupation,'  to  be  rateable, 
must  be  of  property  yielding,  or  capable 
of  yielding,  a  net  annual  value.  ...  It 
is  in  this  sense  that  I  understand  the 
woi*ds  '  beneficial  occupation '  whenever  it 
is  said  that,  to*  support  a  rate,  the  occupa- 
tion must  be  a  b^efidal  one.  .  .  •  The 
only  occupier  exempt  from  the  operation 
of  the  Act  is  the  Eang,  because  he  is  not 
named  in  the  statute ;  and  the  direct  and 
immediate  servants  of  the  Crown,  whose 
occupation  is  the  occupation  of  the  Crown 
itself,  also  come  within  the  exemption. 
But  this  ground  of  exemption  does  not 
warrant  many  decisions  which  have  held 

(9)  43   Law  J.  Bep.  M.C.   33;    Law  Bep. 
9  Q.B.  84. 

(10)  38  Law  J.  Bep.  M.C.  24;   Law  Bep. 
4  0.3,15. 

(11)  40  Law  J.  Bep.   M.C.  80;   Uw  Bep.* 
6  Q.B.  198.  ^ 
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that  property  used  for  public  purposes  is 
not  rateable.**     And  Lord  Westbory  went 
on  to  attribute  to  certain   observations 
and  decisions  of  Lord  Mansfield,  and  to 
language  of  Lord  Kenyon  when  adopting 
a  position,  or  supposed  position,  of  Lord 
Mansfield's,  the  intixxluction  of  "  the  notion 
that,  if  valuable  property  be  in  the  posses- 
sion of  trustees  ....  bound  to  apply  the 
whole  of  the  proceeds  to  public  but  not 
Goyemment  purposes,  .  .  .  they  are  not 
liable  to  be  rated  " ;  and,  as  to  that  notion, 
said:  "There  is  nothing  in  the  Act  of 
Elizabeth  or  in  the  reason  of  the  thing  to 
warrant  this  conclusion.     No  exemption 
is  thereby  given  to  charity  or  to  public 
purposes   beyond  that  which  is  strictly 
involved  in  &e  position  that  the  Crown  is 
not  bound  by  the  Act."    Lord  Cran worth 
said :  "  The  argument " — on  behalf  of  the 
Mersey  Docks  trustees — ''  has  been  that, 
though  they  are  occupiers,  their  occupa- 
tion is  not   a  beneficial  one;    and   the 
statute,  it  was  contended,  contemplated 
only  such  an  occupation  as  is  beneficial  to 
the  occupier  or  to  some  other  person  or 
persons  for  whose  behoof  the  occupier  is 
occupying.     If  by  beneficial  occupation  is 
meant  any  occupation  of  something  valu- 
able, something  in  its  own  nature  Imiefi^cial 
to  some  one,  I  think  it  is  fair  to  consider 
that  word  as  impliedly  included  in  the 
statate.     It  was  not  meant  to  impose  the 
duty  of  contributing  to  the  relief  of  the 
poor  on  any  one  merely  because  he  might 
be  the  occupier  of  a  barren  rock,  neither 
yielding,  nor  capable  of  yielding,  any  profit 
from  its  occupation.     But  I  can  discover 
notbingdiher  in  the  words  or  in  the  spirit 
of  the  Act  exempting  fix)m  liability  the 
occupier  of  valuable  property  merely  be- 
cause the  profits  of  the  occupation  are  not 
to  be  enjoyed  by  him  or  by  any  one  on 
whose  behoof  he  is  occupying,  but  are  to 
be  devoted  to  the  benefit  of  the  public." 
Andy  after  referring  briefiy  to  the  course 
of  the  decisions  on  the  subject,  Lord  Cran- 
worth  proceeded  to  say:   ''In  these  cir- 
comstances,  thinking  as  I  do  that  there  is 
nothing  in  the  statute  of  Elizabeth  ex- 
pressly or  impliedly  exempting  from  rate- 
ability  the  occupiers  of  valuable  property 
merely  because  the  benefit  of  the  occupa- 
tion is  to  go  to  the  public,  I  think  your 
Lofdships  ought  •  .  •  •  to  lay  down  the 
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law  as  you  think  it  ought  to  have  been 
laid  down  if"  there  had  been  no  decisions 
upon  the  subject.  In  the  case  beforo  us 
we  have,  as  the  property  rated,  property 
capable  of  beneficial  occupation,  for  the 
payment  of  ront  by  the  appellants  them- 
selves proves  that.  And  in  what  is  said 
in  Jones  v.  Tlie  Mersey  Docks  Trustees  (8) 
as  to  the  one  ground  of  exemption,  there 
is  nothing  to  coimtenance  exemption  of 
this  property. 

It  is  said  that  subsequent  cases  have 
laid  down  the  law  in  a  way  which  shews 
that  this  property  is  not  rateable.     Those 
cases,  however,  must  be  read  as  not  in- 
tending to  depart  from  the  decision  of  the 
House  of  Lords  in  the  case  of  Jones  v. 
The  Mersey  Docks  (8).     If  they  did  de- 
part from  it  they  would  be  unauthorita- 
tive.    I  may  add  that  in  one  at  least  of 
those    cases    the    property    in    question 
would  have  been  mero  waste  land  but  for 
the  exercise  of  the  powera  of  an  Act  of 
Parliament,  and  that  Act  itself  prevented 
all  possibility  of  profitable  occupation  of 
the  land,  by  enactmg  that  water  supplied 
from  the  waterworks  erected  on  the  land, 
and  giving  it  its  value,  should  be  delivered 
at  the  lowest  price  which  would  suffice  for 
the  maintenance  of  the  waterworks. 

The  rule  laid  down  by  the  House  of 
Lords  in  Jones  v.  The  Mersey  Docks  Trus- 
tees (8^,  I  may  perhaps  observe,  seems  to 
me  to  have  acted  perfectly  weU. 

.  I  am  of  opinion  that  the  order  of  Quarter 
Sessions  must  stand. 

Stephen,  J. — I  am  of  the  same  opinion, 
and  for  the  same  reasons.  I  will  only 
add  that  if  the  appellants  were  not  rate- 
able a  considerable  area  of  rateability 
would  be  taken  out  of  the  parish,  to  the 
increase  of  the  burdens  on  the  rest  of  the 
parish  and  the  diminution  of  the  burdens 
of  the  general  commimity.  The  conclusion 
at  which  we  have  arrived  seems  fair  in 
result. 

Mathew,  J. — I  also  am  of  opinion  that 
our  judgment  must  be  in  favour  of  the 
respondents.  We  cannot  yield  to  Mr. 
Anstie's  argument  without  saying  that  the 
House  of  Lords  were  wrong  in  the  case  of 
Jones  V.  The  Mersey  Docks  (8).  The  cases 
which  he  cited  in  support  of  his  argument 
aro  distinguishable.  They  were  cases  where 
the  property  in  question  could  hav^  no 
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to  bind  themselves  by  stipulations  which 
are  not  directly  for  their  benefit;  but 
they  can  only  be  enabled  to  do  so  by 
fresh  legislation.  It  is  clear  that  now 
this  cannot  be  done.  The  magistrate  was 
therefore  quite  right. 

Appeal  dismissed. 

Solicitors — H.  Tyrrell,  agent  for  Llewellyn  & 
Ackrill,  Tunstall,  for  appellant;  A.  B.  D. 
Sword,  Hanley,  for  respondent. 


[IN  THE  COURT  OF  APPEAL.] 
1882.       1  * 

J   1      13       f         '^^  QUEEN  r.  WEIL.* 

Extrctdition — Arrest  xjoithout  Warrant 
— Prisoner  in  Custody — "  Apprehension  " 
—Extradition  Act,  1870  (33  dc  34  Vict, 
c.  52),  s.  8 — Jurisdiction — Court  of  Appeal 
— Criminal  Matter — Judicature  Act,  1873 
(36  d:  37  Vict,  c  66),  as.  19  and,  47. 

The  word  "  apprehension  "  in  section  8  of 
the  Extradition  Act,  1870^  includes  ^*  de- 
tention." A  person  who  is  already  in 
custody  may  therefore  he  detained  for  an 
offence  under  the  Act,  although  he  was 
origimdly  arrested  witlwut  a  warrant. 

Quaere,  tohether  aii  appeal  wiU  lie  to  the 
Court  of  Appeal  from  the  refusal  of  a 
Diirisional  Court  to  issue  a  writ  of  habeas 
corpus  on  the  application  of  a  person  in 
custody  for  an  alleged  extradition  crime. 

This  was  an  appeal  from  a  refusal  by 
Tx)rd  Coleridge,  C.  J.,  and  Field,  J.,  to  grant 
a  writ  of  habeas  corpus. 

On  the  25th  of  May,  1882,  Jacob  Weil 
was  arrested  in  Qiieenstown  Harbour  on 
board  the  ship  Servia,  in  which  he  had 
just  arrived  from  America.  He  was 
arrested  by  an  Irish  police-constable  with- 
out a  warrant,  on  a  chaise  of  forgery  com- 
mitted in  New  York.  The  arrest  was 
made  upon  information  telegraphed  from 
America  that  Weil  had  been  indicted  at 
New  York  for  forgery.  The  prisoner  was 
taken   before  the   resident  magistrate  at 

*  Qfram    Jessel,    M.R. ;    Brett,    L.J.,    and 
Cotton,  L.J. 


Queenstown,  who  immediately  issued  a 
warrant  directing  the  sub-inspector  of 
Boyal  Irish  Constabulary  to  lodge  him  in 
gaol.  On  the  28th  of  May  the  prisoner 
was  brought  up  on  remand,  when  evidence 
was  taken  against  him,  and  on  the  same 
day  the  magistrate  reported  the  arrest  to 
the  Home  Secretary. 

On  the  31st  of  May  a  warrant  was 
issued  by  the  magistrate  for  the  convey- 
ance of  the  prisoner  to  London,  and  taking 
him  before  the  chief  ma^trate  at  Bow 
Street.  On  the  2nd  of  June  the  prisoner 
was  brought  before  the  chief  magistrate 
(Sir  James  Ingham).  He  was  remanded 
several  times,  and  on  the  last  occasion  to 
the  22nd  of  June.  On  the  1 9th  of  June 
the  Home  Secretary  issued  an  order  to 
the  chief  magistrate,  stating  that  a  re- 
quisition had  been  made  by  the  American 
ambassador, 'under  the  Extradition  Acts, 
1870  and  1873,  for  the  surrender  of  the 
prisoner,  and  ordering  him  to  proceed 
under  the  Acts. 

On  the  22nd  of  June  the  prisoner  was 
again  brought  up  on  remand,  when  his 
counsel  objected  that  he  was  illegally  de- 
tained in  custody,  as  he  had  been  arrested 
without  any  warrant.  Sir  James  Ingham, 
however,  acting  on  the  order  of  the  Home 
Secretary,  issued  a  warrant  (addressed  in 
blank)  for  the  prisoner's  apprehension,  and 
on  the  29th  of  June  a  warrant  for  his 
committal,  under  which  he  was  lodged  in 
Clerkenwell  Prison. 

An  application  for  a  haheas  corpus  on 
his  behalf  was  refused  by  the  Queen's 
Bench  Divisional  Court,  and  the  prisoner 
now  appealed. 

W.  G.  Harrison,  Q.C.,  for  the  appellant, 
ex  parte. — The  proceedings  were  altogether 
irregular.  There  being  no  warrant,  the 
original  arrest  was  unlawful;  and  the 
prisoner  being  ali-eady  in  custody,  the  war- 
rant issued  by  the  Queenstown  magis- 
trate could  not  be  a  warrant  for  his 
"  apprehension "  within  section  8  of  the 
Extradition  Act,  1870.  He  could  not 
be  apprehended  unless  he  was  first  set  at 
liberty. 

[Brett,  L.J. — Does  an  appeal  lie  in  a 
ciiminal  matter  like  this  1  Jessel,  M.R., 
Inferred  to  sections  19  and  47  of  the 
Judicature  Act,  1873.] 
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This  is  not  a  criminal  matter.  An 
appeal  will  lie  in  such  a  case — Dale^s 
Ctise(\). 

[Jessel,  M.R. — We  will  reserve  the 
point  as  to  junsdiction.  We  cannot  de- 
termine it  until  we  know  more  about  the 
case.] 

The  warrant  for  committal  issued  by 
the  chief  magistrate  was  addressed  in 
blank,  whereas  it  should  have  been  ad- 
dressed to  a  particular  constable  by  name. 

Jessel,  M.R. — There  will  be  a  serious 
question  to  be  considered  at  some  time,  if 
&e  case  should  ever  arise,  whether,  having 
regard  to  the  provisions  of  the  Judicature 
Acts,  the  Court  has  jurisdiction  to  enter- 
tain an  appeal  from  a  Divisional  Court  in 
a  case  like  the  present.  The  question 
whether  we  have  jurisdiction  depends  on 
a  very  careful  consideration  of  various 
sections  of  the  Acts,  and  it  is  far  too 
serious  and  grave  a  matter  for  me  to  give 
an  opinion  upon  it  offhand.  If  it  were 
necessary  to  decide  it,  I  should  take  time 
to  consider  it,  and  I  should  require  to  hear 
further  argument.  For  the  purpose  of 
deciding  the  present  case,  I  will  assume 
that  we  have  the  jurisdiction.  But  it  does 
not  appear  to  me  that  the  only  objection 
to  the  prisoner's  committal  which  can  be 
fairly  argued  is  of  such  weight  as  to  justify 
U8  in  interfering  by  granting  a  haheaa 
corpus.  The  question  turns  on  the  proper 
construction  of  section  8  of  the  Act  of 
1870.  In  the  present  case  the  applicant 
was  accused  of  committing  forgery  in  the 
United  States.  He  was  arrested  on  board 
a  steamer  at  Queenstown  Harbour  by  an 
Irish  police-constable,  without  any  warrant, 
and  was  brought  before  a  police  magis- 
trate there,  who  then  issued  a  warrant 
ordering  his  detention  in  prison,  and  after 
further  enquiry  he  issued  another  warrant 
for  taking  the  prisoner  before  the  chief 
magistrate  at  Bow  Street,  and  then  he  re- 
ported the  arrest  to  the  Secretary  of  State 
for  the  Home  Department.  The  prisoner 
having  been  brought  before  Sir  James 
Ingham,  the  chief  magisti*ate,  he  directed 
the  usual  reference  to  the  Secretary  of 
State,  and  within  the  time  limited  by  the 
Act  he    received   a  requisition  from  the 

(1)  50  Law  J.   Rep.   Q.B.   234  ;    Lav^r  Rep. 
•  Q.B.  D«  376. 
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Seci-etary  of  State  requiring  him  to  pro- 
ceed in  conformity  with  the  Act.  A 
warrant  was  then  issued  for  the  prisoner's 
apprehension,  and  afterwards  an  order  was 
made  for  his  committal.  All  the  pix>- 
ceedings  were  strictly  regular,  with  this 
exception,  that  the  prisoner  was  originally 
arrested  without  any  warrant:  and  the 
whole  objection  is  this,  that  the  Irish 
magistrate's  warrant  was  not  a  warrant  for 
the  "apprehension"  of  the  prisoner  within 
the  meaning  of  section  8  of  the  Act,  It 
appears  to  me  that  this  would  be  to  give 
too  narrow  a  meaning  to  the  word  "  appre- 
hension." The  word,  strictly  construed, 
means  the  seizing  or  taking  hold  of  a  man, 
and  literally  and  truly  you  can  do  that 
although  he  may  be  ali'eady  in  custody. 
It  means  the  taking  hold  of  hhn  and  de^ 
taining  him  with  a  view  tQ  \m  ultimate 
surrender.  I  am  not  inclined  to  Umit  the 
word  '^  apprehension  "  to  the  taking  hold 
of  a  man  who  is  not  already  in  custody. 
It  would  follow  that  if  a  man  was  already 
in  lawful  custody  you  could  not  take  him 
at  all  under  this  Act :  the  word  "  appre- 
hension "  would  not  apply.  You  would  be 
compelled  to  restore  hun  to  liberty  before 
you  could  apprehend  him.  It  appears  to 
me  that  this  would  not  be  a  rational  mode 
of  construing  the  Act.  I  think,  therefore, 
that  the  whole  of  the  proceedings  were 
regular.  '  * 

Another  point    suggested    was   this-^ 
that  the  evidence    on    which   the   Irish 
magistrate  issued  his  warrant  was  not  such 
as    would  have  justified  the  issue  of  a 
warrant  if  the  crime  had  been  committed 
or  the  criminal  convicted  in  Ireland.    But 
all  that  the  Act  requires  is  that  the  evi- 
dence should  be  sufficient  ''  in  the  opinion 
of  the  person  issidng  the  warrant."    That 
is  a  matter  of  judicial  discretion.    There 
must  be  some  evidence,  but  very  little  will 
do,  for  it  is  merely  for  the  purpose  of  de- 
taining the  man.     It  is  very  different  from 
the  evidence  which    is    required    under 
section  10  to  justify  the  committal  of  the 
prisoner.      There  the  evidence   must   be 
such  as  would,  "  according  to  the  law  of 
England,  justify  the  committal  for  trial  of 
the  prisoner  if  the  crime  of  which   he  is 
accused  has  been  committed  in  England." 
There  is  nothing  in  the  present  case*  to 
shew  that  the  evidence  was  not  sufficient 
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in  the  opinion  of  the  magistrate.  ABsam- 
ing,  therefore,  that  we  have  juiisdiction,  I 
think  that  in  the  present  case  we  ought 
not  to  interfere. 

Brett,  L.  J. — I  desire  to  give  no  opinion 
on  the  very  important  question  whether 
there  is  any  jurisdiction  in  this  Court  to 
consider  whether  in  a  case  of  this  kind  a 
writ  of  habeas  corpus  should  or  should  not 
issue.  What  we  are  doing  to-day  must 
not  be  construed  as  a  decision  that  we  have 
any  jurisdiction.  But,  assuming  that  we 
have  jurisdiction,  I  think  there  is  no 
ground  for  our  exercising  it  in  the  present 
case.  I  doubt  whether  there  has  been  any 
irregularity  whatever  in  the  proceedings. 
I  doubt  much  whether  a  policeman  is  not 
justified  in  arresting  a  man  without  a 
warrant  on  reasonable  grounds  of  suspicion 
of  his  having  done  that  which  would  be  a 
felony  if  committed  in  this  country.  But, 
assuming  that  the  Irish  policeman  was 
wrong  in  making  the  arrest,  the  Irish 
magistrate  issued  a  warrant  that  the 
prisoner  should  be  detained  in  custody, 
and  afterwards  a  second  warrant  that  he 
should  be  taken  before  the  chief  magistrate 
at  Bow  Street.  It  seems  to  me  that  the 
Irish  magistrate's  first  warrant  was  a 
warrant  for  the  "apprehension"  of  the 
prisoner  within  the  meaning  of  the  Act. 
I  cannot  think  that  the  Act  ought  to 
be  construed  in  the  way  suggested.  It 
is  necessary  that  the  magistrate  should 
issue  a  warrant  for  the  "  apprehension  "  of 
the  criminal;  but  if  he  is  already  in 
custody  a  warrant  for  his  detention  is  a 
warrant  for  his  "  apprehension."  But  if 
it  was  necessary  to  do  more,  Sir  James 
Ingham  issued  a  warrant  for  the  detention 
of  the  prisoner,  and  it  seems  to  me  that  that 
was  a  warrant  for  his  "  apprehension " 
within  the  meaning  of  the  Act.  If  he  was 
already  wrongfully  in  custody,  and  there 
was  proper  evidence  to  justify  his  appre- 
hension. Sir  James  Ingham  was  justified  in 
issuing  a  warrant  for  his  detention.  It  is 
said  that  the  warrant  of  committal  was 
wrong,  because  it  was  not  addressed  to 
any  particular  policeman  by  name ;  but,  in 
my  opinion,  when  the  warrant  was  handed 
to  a  particular  policeman  for  execution,  it 
was  as  good  as  if  it  had  been  addressed  to 
him  by  name.     I  am  inclined  to  think  that 


there  was  no  irregularity  in  the  proceed- 
ings. If  there  was  any,  it  was  in  the 
original  ari'est.  But  that  is  immaterial 
when  the  subsequent  proceedings  have  been 
right. 

Cotton,  L.J. — I  desire  in  no  way  to 
intimate  an  opinion  whether  we  have  or 
have  not  jurisdiction  to  entertain  an 
appeal  in  such  a  case  as  the  present.  But, 
assuming  that  we  have  jurisdiction,  I  think 
no  gix)und  has  been  shewn  for  our  inter* 
fering.  I  give  no  opinion  on  the  point 
whether  the  original  arrest  was  lawful,  nor 
on  the  point  whether,  assuming  that  there 
was  no  lawful  arrest  before  the  prisoner 
was  brought  before  Sir  James  Ingham, 
there  was  afterwards  a  valid  apprehension. 
In  my  opinion  the  first  warrant  of  the 
Irish  magistrate  was,  within  the  meaning 
of  the  Act,  a  warrant  for  the  "  apprehen- 
sion "  of  the  prisoner.  I  am  of  opinion 
that,  in  substance,  the  requirements  of  the 
Act  have  been  complied  with. 

Solicitor— W.  D.  Smyth. 


1884.   "I  HEAP  V,   THE  BURNLET  UNION 

March  24.  /  rural  sanitary  authority. 

Public  Health — Keeping  Animals  so  as 
to  he  injurious  to  Health -^  By-law  — 
Public  Health  Act,  1875  (38  tk  39  Vict.  c. 
55),  M.  44  and  276. 

A  by-law  forbidding  the  keeping  of 
swine  within  fifty  feet  of  a  dweUing-houst, 
made  in  a  rural  sanitary  district  under 
the  powers  of  section  44  of  the  Public 
Health  Act,  1875,  allowing  by-laws  to  be 
made  "for  the  prevention  of  the  keeping  of 
animals  so  aa  to  be  injurious  to  health," — 
Held,  unrea>sonaMe  and  not  eriforceahle. 

Case  stated  by  Justices  under  20  &  21 
Yict.  c.  43,  upon  a  conviction  of  the  appel- 
lant under  a  by-law  made  by  the  respon- 
dents as  rural  sanitary  authority  and 
allowed  by  the  Local  Government  Board. 

The  by-law  was  as  follows: — ''The 
occupier  of  any  premises  shall  not  keep 
any  swine  or  deposit  any  swine's  dung 
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witliin  the  distance  of  fifty  feet  from  any 
dwelling-bouse,  or  in  such  a  situation  or 
in  such  a  manner  as  to  pollute  any  water 
supplied  for  use,  or  used,  or  likely  to  be 
used,  by  man  for  drinking  or  domestic 
purposes,  or  for  manufacturing  drinks  for 
the  use  of  man,  or  any  water  used,  or 
likely  to  be  used,  in  any  dair}'." 

Swine  wera  kept  within  the  distance  of 
fifty  feet  from  the  dwelling*house  of  the 
appellant;  notice  was  duly  given  him  to 
abate  the  nuisance,  and  he  was  summoned 
upon  the  information  of  the  inspector  of 
nuisances  for  so  keeping  the  swine.  It 
was  objected  on  the  appellant's  behalf  that 
BO  much  of  the  by-law  as  forbade  the  keep- 
ing of  swine  within  fifty  feet  of  a  dwelling- 
house  was  iiUra  vires  and  bad.  The  Justices 
convicted  the  appellant. 

By  section  44  of  the  Public  Health  Act, 
1875  (38  &  39  Vict.  c.  55),  it  is  enacted 
that  "  an  urban  authority  may  also  make 
by-laws  for  the  prevention  of  nuisances 
arising  from  snow,  filth,  dust,  ashes  and 
rubbi^,  and  for  the  prevention  of  the 
keeping  of  animals  on  any  premises  so  as 
to  be  injurious  to  health."  The  Burnley 
Union  Rural  Sanitary  Authority  obtained, 
under  section  276,  the  powers  of  an  urban 
authority. 

CharleSy  Q.C,  (LumUy  with  him),  for 
the  appellants,  contended  that  the  provi- 
sion in  the  by-law  forbidding  the  keeping 
of  swine  within  fifty  feet  of  a  dwelling- 
house  was  unreasonable. 

He  referred  to  The  Wanstead  Local  Board 
of  UeaUh  V.  Wooster  (1),  in  which  a  by-law 
of  an  urban  sanitary  authority,  forbidding 
the  keeping  of  swine  within  one  hundred 
feet  of  a  dwelling-house,  was  upheld. 
That  case  is  distinguishable,  because  the 
present  by-law  applied  to  a  rural  district. 

R.  H.  Collins,  Q.C,  for  the  respondents. 

Lord  Colsbidoe,  C.J. — I  am  of  opinion 
that  this  conviction  was  wrong,  and  that 
the  by-law  was  unreasonable.  We  cannot 
shut  our  eyes  to  facts  which  are  every- 
where obvious.  In  rural  districts  pig- 
styes  are  to  be  seen  within  fifty  feet  of 
dwelling-houses  in  all  parts  of  the  country, 
and  no  injury  to  health  seems  to  follow. 

(I)  38  J.P.  21 
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We  are  not  overruling  the  case  which  de- 
cides that  one  hundred  feet  from  a  dwell- 
ing-house is  not  an  unreasonable  distance 
within  which  to  forbid  pigstyes  in  a  town ; 
but  it  does  not  follow  that,  because  a 
hundred  feet  is  not  unreasonable  in  a 
town,  half  a  hundred  feet  is  reasonable  in 
the  country.  It  may  not  be  easy  to  say 
where  the  line  should  be  drawn;  but  to 
draw  it  at  fifty  feet  is  clearly  too  wide. 

Stephen,  J. — I  am  of  the  same  opinion. 
I  am  not  sure  that  our  decision  will  be 
easily  appreciated,  because  we  do  not  give 
any  test  of  reasonableness;  but  this  by- 
law seems  to  me  clearly  unreasonable. 

Decision  reversed. 


Solicitors— Bolton,  Bobbins,  Bosk  k  Co.,  agents 
for  Creeke  k  Sandy,  Bamlej,  for  appellants ; 
Shaw  k  Tremellen,  agents  for  Artindale  k 
Artindale,  Burnley,  for  respondents. 


1884.  1  SOMERSET  {appellant)  v,  hart 
March  21.  J  {respondent). 

Licensing  Act,  1872  (35  d:  36  Vict.  c. 
94),  s.  17 — Suffering  Gaming  on  Licensed 
Premises — Knowledge  of  Servant — Proof 
of  Knowledge  on  part  of  Innkeeper — Mems 
Rea. 

The  respondent,  an  innkeeper,  was  charged 
under  35  dh  36  Vict.  c.  94. «.  17  v)ith  "  suffer- 
ing "  gaming  to  be  carried  on  on  his  pre- 
mises. The  gaming  in  question  took  place 
with  the  knowledge  of  the  respondent's  pot- 
man, who  took  no  steps  to  prevent  it.  The 
Justices  dismissed  the  information,  holding 
that  there  was  no  evidence  that  the  respon- 
dent knew  that  gaming  was  going  on  or 
tha4  he  had  wilfully  shut  his  eyes  to  what 
was  taking  place,  and  that  knowledge  of 
the  potman  was  not  such  constructive 
knowledge  by  the  respondent  as  would 
render  him  liable  to  a  convictuyn : — Held, 
upon  the  above  facts,  that  the  Justices  had 
acted  rightly  in  dismissing  the  information. 

Case  stated  under  20  <&  21  Vict.  c.  43. 

At  a  Court  of  Summary  Jurisdiction 
held  at  Chelmsford  on  the  23rd  of  Novem- 
ber, 1883,  the  respondent  was  charged  by 
the  appellant,  a  superintendent  of  police, 
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for  ihat  he,  the  respondent,  being  a  licensed 
person,  did  suffer  gaming  to  be  carried  on 
on  his  premises  at  Chelmsford  on  the  1 4:th 
of  September,  1883. 

It  appeared  from  the  evidence  that  the 
respondent  kept  an  alehouse  which  was 
much  frequented  on  market  days  by 
farmers,  dealers,  hawkers,  <&c.,  who  are 
accommodated  in  several  rooms,  large 
numbers  of  them  being  supplied  with 
food  as  well  as  with  drink. 

On  the  day  in  question — a  market  day, 
about  three  o'clock  in  the  afternoon,  the 
busiest  part  of  the  day — a  number  of 
persons,  stated  by  the  witnesses  to  be 
from  fifteen  to  twenty,  were  in  one  of  the 
rooms,  and  they  were  waited  upon  and 
their  wants  supplied  by  a  man  named 
Arthur  Smith,  a  potman  in  the  service  of 
the  respondent,  who  took  the  customers' 
orders,  and  procured  from  other  parts  of 
the  premises  the  food  and  drink  ordered, 
which  he  carried  into  the  room.  Two 
men  named  Twinn  and  Everitt  were  there, 
and  they  commenced  gambling  with  a 
mug  and  three  nuts,  first  for  beer  and  then 
for  money.  Another  man  named  Smee  was 
invited  to  bet  5«.  to  4«.  upon  the  question 
of  the  number  of  nuts  under  the  mug,  but 
he  declined  to  do  so.  He  was  then  induced 
to  take  his  watch  from  his  pocket,  but 
woidd  not  let  it  go  from  his  hand.  Twinn 
and  Everitt  each  placed  a  watch  on  the 
table,  and,  after  shuffling  the  mug,  de- 
clared Smee  and  Everitt  had  lost  their 
watches,  and  seized  Smee's  and  forcibly 
took  it  from  him.  He  sent  for  the  police, 
and  Twinn  and  Everitt  decamped.  They 
were,  however,  tried  and  convicted  at  the 
Michaelmas  Quarter  Sessions  for  larceny 
of  the  watch  (which  was  never  recovered), 
they  having  obtained  it  by  a  trick. 

The  fact  that  divers  acts  of  gambling 
took  place  was  clearly  proved  by  several 
witnesses,  Smith  the  potman  passing  twice 
into  and  out  of  the  room  during  the  time 
in  attending  to  the  wants  of  the  customers ; 
and  Smith,  who  was  a  witness  before  us, 
acknowledged  that,  although  he  saw  nothing 
of  the  gambling  for  beer  and  money,  yet 
he  did  see  the  transaction  in  connection 
with  the  watch,  and  heard  a  bet  made  of 
5tf.  to  4«.  before  the  shuffling  of  the  mug 
took  place  upon  which  Smee  and  Everitt 
were  declared  to  have  lost  their  watches. 


It  did  not  appear  that  he  took  any  steps 
to  prevent  the  gaming,  although  he  had 
knowledge  of  what  was  going  on. 

Evidence  was  given  that  the  respondent 
was  engaged  in  the  bar  and  elsewhere  at- 
tending to  his  customers  whilst  the  gaming 
transactions  were  going  on,  but  there  was 
no  evidence  that  he  had  any  actual  know- 
ledge of  the  gaming,  or  that  the  potnum 
ever  communicated  with  him  in  any  way 
upon  the  subject,  or  that  he  was  ever  in 
the  room.  None  of  these  facts  were  dis- 
puted on  behalf  of  the  respondent,  it  being 
admitted  that  the  gaming  took  place,  that 
Smith  was  aware  of  it,  that  he  did  nothing 
to  prevent  it  by  reporting  what  was  going 
on  to  the  respondent  or  otherwise ;  but  it 
was  contended  that,  as  there  was  no  evi- 
dence that  the  respondent  knew  or  was 
informed  that  gambling  was  going  on  or 
had  taken  place,  he  could  not  be  convicted. 
We  alloweid  the  objection,  finding  no  evi- 
dence that  the  respondent  had  himself 
*  wilfully  shut  his  eyes  to  what  was  going 
on,  and  holding  that  suffering  by  Smith 
was  not  suffering  by  the  respondent,  and 
that  knowledge  by  Smith  was  not  such 
constructive  knowledge  by  the  respondent 
as  would  render  him  liable  to  a  conviction. 
If  the  Court  were  of  opinion  that  the 
decision  was  right,  then  the  dismissal 
of  the  information  was  to  stand;  other- 
wise the  case  was  to  be  remitted  to  the 
Justices  with  the  opinion  of  the  Court 
thereon  (1). 

TindcU  Atkinaorif  for  the  appellant. — 
The  Justices  were  wrong  in  dismissing  the 
information.  Knowledge  on  the  part  of 
the  potman  is  constructive  knowledge  of 
the  master — MuUina  v.  CoUina  (2).  In 
Crabtree  v.  Hole  (3)  an  alehouse-Keeper 
was  held  to  have  been  rightly  convi^ed 
under  similar  circumstances  to  these. 

[Cave,  J. — That  case  decides  that  the 
Justices  may  convict,  not  that  they  must,] 

(1)  By  36  k  36  Vict.  c.  94  it  is  enacted  "  that, 
if  any  licensed  person  suffers  any  gaming  or 
unlawful  game  to  be  carried  on  on  his  premises, 
....  he  shall  be  liable  to  a  penalty  not  exceed- 
ing for  the  first  offence  ten  pounds,  and  not 
exceeding  for  the  second  and  any  subsequent 
offence  twenty  pounds." 

(2)  43  Law  J.  Rep.  M.C.  67;  Law  Rep. 
9  Q.B.  292. 

(8)  43  J.P.  799. 


Vol.  53.] 

Smnerset  v.  Hart. 

In  Redgate  v.  Uarfnes  (4)  an  appellant 
was  held  responsible  for  the  conduct  of 
the  hall-porter  who  was  left  in  charge  of 
the  hotel. 

[Lord  Coleridge,  C.J. — ^There  is  no 
evidence  that  the  potman  was  in  charge  of 
the  respondent's  premises.] 

He  dted  also  BosUy  v.  Daviea  (5). 

The  respondent  did  not  appear. 

Ogle  appeared  for  the  Justices,  but  was 
not  called  upon. 

Lord  Coleridge,  C.J. — I  am  of  opinion 
that  the  Justices  were  quite  right  in  dis- 
missing this  information.  The  only  case 
which  has  created  any  difficulty  in  my 
mind  is  MuUina  v.  Collins  (2),  in  which 
Mr.  Justice  Archibald  says  he  did  not  in- 
tend to  interfere  with  the  principle  that, 
before  a  person  can  be  criminally  convicted, 
he  must  be  shewn  to  have  a  mens  rea,  I 
confess  I  fail  to  see  how  a  person  can  be 
said  to  have  a  ineTis  rea  if  he  have  no 
mens.  The  decision  in  that  case  was  in 
affirmance  of  a  conviction,  the  Justices 
having  come  to  the  conclusion  that  the 
appellant  had  been  guilty  of  an  offence 
within  the  meaning  of  section  16  of  the 
Act  of  1872.  There  the  appellant  had 
called  no  witnesses,  but  had  relied  on  a 
point  of  law,  and  the  Justices  may  well 
have  come  to  the  conclusion  that,  inas- 
much as  he  had  no  affirmative  evidence, 
they  were  justified  in  convicting.  I  notice, 
also,  that  it  is  stated  in  the  Case  that  it 
was  left  in  doubt  whether  the  female  who 
supplied  the  drink  was  or  was  not  the 
appellant's  wife ;  if  she  was,  she  may  have 
been  in  a  position  clothed  with  authority. 
The  case  therefore,  as  it  seems  to  me,  is 
fairly  distinguishable  on  more  than  one 
ground,  and  does  not  govern  the  present 
case.  In  the  present  case  all  the  facts 
were  before  the  Justices  at  Chelmsford, 
and  were  heard  at  considerable  length,  and 
the  Justices  found  that  there  was  no  evi- 
dence that  the  respondent  was  aware  of 
what  was  going  on  or  had  wilfully  shut 
his  eyes.  The  respondent  was  therefore 
acquitted  of  all  moral  guilt,  and  I  think 

(4)  46  Law  J.  Rep.  M.C.  65;  Law  Rep. 
1  Q.B.  D.  89g 

(:>)  45  Law  J.  Rep.  M.C.  27;  Law  Rep. 
1  q.B.  D.  84 
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the  Justices  acted  quite  rightly  in  refusing 
to  convict. 

The  other  cases  that  were  cited  during 
the  argument  create  no  difficulty,  as  the 
Judges  expressly  say  that  there  must  be 
something  in  the  nature  of  connivance  to 
make  a  licensed  victualler  responsible 
criminally ;  they  do  not  lay  it  down  that, 
in  the  absence  of  any  connivance,  the 
publican  must  be  convicted.  I  quite  agree 
that  the  Act  must  be  liberally  construed 
so  as  to  effectively  maintain  public  order, 
and  that  actual  knowledge  is  not  neoes- 
sai*y;  but  at  the  same  time  something 
like  connivance  must  be  shewn — that  is  to 
say,  that  the  person  charged  might  have 
known  what  was  going  on  if  he  chose. 

Cave,  J. — I  am  quite  of  the  same  opinion. 
The  Justices  have  acted  quite  rightly, 
under  the  circumstances,  in  refusing  to 
convict. 

Appeal  dismissed. 


Solicitors — H.  Gibson,    for  appellant;  Duffield 
k  Draty,  for  the  Justices. 


1884. 
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THE    MIDLAND    RAILWAY    COM- 
PANY  V.   FREEMAN. 


Contagious  Disea^ses  {Animals)  Act — 41 
d:  42  Vict.  c.  1i— Prohibited  District— 
^^  Causing  tJie  Movement"  of  Animals — 
Railway  Company — Order  in  Council — 
RegulcUion  of  Local  Autlwrity, 

A  railway  company  carrying  animals 
on  tJieir  road  to  a  place  within  a  district 
prohibited  under  the  Contagious  Diseases 
Animals  Act,  with  knowledge  of  their  des- 
tination, are  guilty  of  ''  causing  the  move- 
ment "  of  the  animals  in  contravention  of 
the  Order  in  Council^  although  they  do  not 
carry  the  animals  further  than  a  point  out- 
side the  district  and  do  no  act  within  it. 

Case  stated  upon  a  conviction  of  the 
appellants  by  Justices  of  the  county  of 
Dorset,  for  that  they,  on  the  16th  of  De- 
cember, 1883,  at  the  parish  of  Gillingham, 
in  the  said  county,  unlawfully  cau^  to 
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be  moved  into  the  district  of  the  local 
authority,  under  the  Contagious  Diseases 
(Animals)  Act,  1878,  for  the  said  county, 
one  hundred  pigs,  not  being  accompanied 
by  the  declaration  i^equii-ed  by  the  regu- 
lations of  such  authority. 

On  the  16th  of  December,  1883,  one 
hundred  pigs  were  unloaded  at  the  Gilling- 
ham  station  on  the  railway  of  the  South- 
Western  Railway  Company,  from  trucks 
belonging  to  the  appellant  company.  On 
the  trucks  were  two  invoices,  one  of  which 
waa  in  respect  of  fifty  pigs  from  Cork  to 
Gillingham,  and  the  other  from  Bristol  to 
Gillingham.  The  trucks  had  travelled  by 
the  appellants'  railway  from  Bristol  to 
Bath,  thence  by  the  Somerset  and  Dorset 
line  (which  is  worked  jointly  by  the  appel- 
lant company  and  the  London  and  South- 
western Railway  Company)  to  Temple- 
combe,  and  thence  to  Gillingham  by  the 
London  and  South- Western  Railway  Com- 
pany. The  trucks  entei*ed  the  district  sub- 
ject to  the  jurisdiction  of  the  Justices  at 
a  point  between  Templecombe  and  Gilling- 
ham. 

By  an  Order  in  Council  of  the  24:th  of 
August,  1883,  made  under  the  Contagious 
Diseases  (Animals)  Act,  1878,  it  is  pro- 
vided that  "  any  local  authority  in  Eng- 
land, Wales  or  Scotland  may,  with  a  view 
of  preventing  the  introduction  of  foot  and 
mouth  disease,  make  from  time  to  time 
i^gulations  for  prohibiting  or  regulating 
the  movement  by  land  or  by  water  of 
animals  into  their  district  from  the  dis- 
trict of  any  other  local  authority,  provided, 
among  other  things,  that  any  regulation 
made  shall  not  restrict  the  movement  of 
animals  by  railway  through  the  district  of 
that  local  authority.'' 

On  the  15th  of  September  the  local 
authority  of  the  county  of  Dorset  made 
a  regulation  prohibiting  the  movement  of 
animals  into  the  county  of  Dorset  without 
a  special  licence. 

The  Order  in  Council  further  provided 
that  '' if  any  animal  is  moved  in  contra- 
vention of  this  order,  or  of  a  regulation  of 
a  local  authority  thereunder,  the  owner  of 
the  animal,  and  the  person  for  the  time 
being  in  charge  thereof,  and  the  person 
causing,  directing  or  permitting  the  move- 
ment, and  the  person  or  company  moving 
or  conveying  the  animal,  and  the  owner, 


and  the  charterer,  and  the  master  of  the 
vessel  in  which  it  is  moved,  and  the  con- 
signee or  other  person  receiving  or  keeping 
it,  knowing  it  to  have  been  moved  in  con- 
travention as  aforesaid,  shall  be  guilty  of 
an  offence  against  the  Act  of  1878." 

W.  J,  Noble,  for  the  appellants. — ^The 
offence  is  not  made  out.  The  company 
did  not  move  the  pigs  into  the  Dorset 
district,  but  from  Bristol  to  Bath.  The 
South- Western  Railway  Company  moved 
them  to  the  Dorset  district. 

Pitt-Letvisj  for  the  respondent. 

Day,  J. — I  am  of  opinion  that  the  de- 
cision  of  the  Justices  must  be  affirmed. 
The  company  were  concerned  in  the  car- 
riage of  these  pigs,  with  knowledge  that 
they  were  going  to  Gillingham.  They 
carried  them  from  Bristol  to  Bath  for  the 
puqK>se  of  theii'  going  to  Gillingham.  They 
wei-e  therefore  **  causing  the  movement  of 
or  conveying  "  the  animals.  The  acts  were 
clearly  done  within  the  jurisdiction  of  the 
Justices,  because  they  were  done  with  a 
view  to  getting  the  pigs  where  it  was  un- 
lawful they  should  be. 

Smith,  J. — I  am  of  the  same  opinion. 
The  pigs  were  going  from  Cork  in  Ireland 
to  Gillingham  in  Doi-setshire.  The  tickets 
covei*ed  tiie  pigs.  They  were  to  go  from 
Bristol  to  Gillingham  by  the  appellants' 
line  and  the  line  of  the  London  and  South- 
western Railway  Company.  The  OixLer  in 
Council  is  as  large  as  possible,  and  intended 
to  prevent  the  removal  of  any  animal 
whatever.  Section  46,  sub-section  2,  of 
the  Summary  Jurisdiction  Act,  1879,  pro- 
vides that  where  the  offence  is  begun  in 
one  jurisdiction  and  ended  in  another, 
either  Justices  have  jurisdiction. 

Appeal  dismissed. 


Solicitors— Bealc,  ^larigold,  Beale  Sc  Groves,  for 
appellants;  B.  8.  Freame,  Shaftesbuiy,  for 
respondent. 
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OARRETT     V.     THE      LICENSING 
JUSTICES  OF  ST.  UARTLEBONE. 


Licensing  Acts — Mortgagee — Power  of 
Attorney/ — Renewal  without  Concurrence  of 
Licence-holder — Appeal — Person  aggrievzd 
—9  Geo.  4.  c.  61.  «.  27. 

The  mortgagee  of  licensed  premises,  with 
a  covenant  by  the  mortgagor  and  licence- 
holder  to  assign  the  licence^  and  an  irre- 
vocable appointment  of  the  mortgagee  as 
the  mortgagor's  attorney  to  sign  such 
documents  and  do  such  acts  as  the  mort- 
gagee might  consider  necessary,  has  the 
same  title  to  tlve  renewal,  in  the  name  of 
tJie  licence-holder,  of  a  licence  for  the 
sale  of  intoxicating  liquors  as  the  licence- 
liolder,  notioithstanding  that  the  licence^ 
holder  objects  to  the  renewal  of  the  licence ; 
and,  if  the  Justices  refuse  tlie  renewal,  the 
mortgagee  may  appeal  as  a  *' person  ag- 
grieved." 

Case  stated  at  the  Middlesex  Quarter 
Sessions  for  the  opinion  of  the  Court  in  an 
appeal  from  the  decision  of  the  licensing 
Justices  of  St.  Marylebone  Division  de- 
clining to  renew  a  licence  to  John  Swan- 
nell  to  sell  heer  and  wine  to  bo  drunk  on 
the  preYnises  No.  2  Oxford  Street. 

The  beer  licence  was  in  force  on  the  1st 
of  May,  1869,  and  had  been  duly  renewed 
down  to  the  time  of  the  application.  The 
wine  licence  was  granted  in  1871. 

By  indentures  bearing  date  the  18th  of 
July,  1876,  and  the  15th  of  August,  1881, 
Swannell  mortgaged  his  lease  of,  and  in- 
terest in,  the  licensed  premises  to  the 
appellants,  Garrett  &  Co.,  brewers,  to- 
gether with  the  benefit  of  the  licences, 
for  the  residue  of  his  term  of  fifty-six 
years,  and  covenanted,  on  non-payment 
of  the  moneys,  to  assign  the  licences  and 
to  do  all  other  acts  necessary  to  vest 
them  in  the  mortgagees,  who  were  there- 
by irrevocably  appointed  the  true  and 
lawful  attorneys  of  Swannell  for  valuable 
consideration,  for  him  and  in  his  name  to 
sign  all  such  documents  and  to  give  all 
such  notic?s  and  consents,  and  to  do  all 
such  acts  as  they  might  consider  necessary, 
and  particularly  to  procure  the  transfer 
of  the  licences  relating  to  the  premises. 
The  deeds  contained  a  power  of  sale,  at 
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any  time  after  default,  of  the  premises, 
together  with  the  benefit  of  the  licences. 

In  November,  1882,  Swannell  owed 
2,287Z.  to  Garrett  &  Co.,  who,  in  default 
of  payment  on  demand,  put  a  man  into 
the  house  to  protect  their  interests ;  but 
Swannell  remained  the  occupier  of  the 
premises,  and,  before  the  adjourned  meet- 
ing of  the  Justices,  on  this  man  quitting 
the  house,  Swannell  declined  to  readmit 
him. 

Swannell  duly  made  a  written  applica- 
tion for  the  renewal  of  his  licence  at  the 
general  annual  meeting.  He  did  not 
attend,  and  his  application  was  adjourned  ; 
notice  being  given  him  to  attend,  and 
that  the  I'enewal  was  objected  to  on  the 
ground,  among  others,  that  he  was  not 
bona  fide  in  occupation  of  the  premises. 

On  the  10  th  of  March,  to  which  day 
the  annual  meeting  had  been  adjourned, 
Swannell  was  represented  by  his  counsel, 
and  the  appellants,  Garrett  &,  Co.,  were 
represented  by  their  counsel.  The  latter 
applied  for  the  renewal  of  the  licence 
to  Swannell.  Controversy  arose  between 
counsel,  whereupon  SwannelUs  counsel  said 
that  rather  than  the  mortgagees  should 
have  any  hold  over  the  licence  Swannell 
preferred  that  the  licence  should  be  re- 
fused. Except  the  statement  on  oath  by 
Swannell  that  he  was  in  occupation  of  the 
premises,  and  that  there  were  no  com- 
plaints, no  evidence  on  oath  was  given. 
The  Justices  refused  to  renew  the  licence. 

Two  notices  of  appeal  to  the  Quarter 
Sessions  were  given,  one  signed  by  the 
solicitors  of  the  appellants  on  their  be- 
half, and  the  other  signed  by  the  same 
solicitors  on  their  behalf  and  on  Swannell's 
behalf. 

At  the  hearing  of  the  appeal,  Swannell's 
counsel  stated  that  Swannell  was  no  party 
to  the  appeal,  and  did  not  apply  for  the 
licence,  and  objected  to  its  being  renewed ; 
and  Swannell,  on  being  examined  on  oath, 
said  that  he  did  not  wish  to  have  the 
licence.  Swannell  also  gave  the  same 
evidence  as  before  the  Justices  as  to  his 
occupation  of  the  premises.  The  Court  of 
Quarter  Sessions  decided  that  they  could 
not  legally  grant  the  licence,  and  asked 
the  opinion  of  the  Court  whether  the 
appellants,  Garrett  «fe  Co.,  had  a  right  to 
appeal ;  and,  secondly,  whether  the  Court 
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of  Quarter  Sessions  were  bound  to  grant 
the  renewal. 

Finlay,  Q.C.  (Tickell  with  him). — Under 
section  19  of  the  Wine  and  Beerhouse  Act, 
1869,  the  Justices  were  bound  to  renew 
the  licence.  The  only  objection  taken 
under  that  section  was  that  Swannell  was 
not  the  real  resident  holder  and  occupier 
of  the  premises,  and  the  evidence  on  this 
head  was  all  one  way,  and  the  case  finds 
that  he  was  the  occupier.  The  mortgagees, 
as  the  irrevocable  attorneys  of  the  licence- 
holder,  had  the  right  to  continue  the 
application,  and  to  appeal,  in  spite  of  the 
withdrawal  of  the  licence-holder.  The 
mortgagees  were  "  aggrrieved "  because 
their  security  was  reduced  in  value. 

Mead  (Goodrich  with  him). — The  mort- 
gagees were  not  "  persons  aggrieved," 
as  they  were  only  indirectly  aggrieved, 
and  not  "  immediately  aggrieved  " — Th^ 
Queen  v.  The  Middlesex  Justices  (1).  The 
mortgagees  have  mistaken  their  remedy. 
They  ought  to  have  asked  for  a  transfer 
under  section  14  of  the  Licensing  Act, 
1828  (9  Geo.  4.  c.  61),  as  upon  the 
holder  neglecting  or  refusing  to  apply  for  a 
renewal.  A  licence  to  sell  intoxicating 
liquors  cannot  be  granted  to  a  man  against 
his  will.  His  premises  are  subject  to  a 
right  of  visitation.  There  is  a  special 
police  law  in  regard  to  him,  and  he  might 
be  indictable  for  not  selling  liquors  to 
travellers. 

Lord  Ooleridge,  C.J. — I  am  of  opinion 
that  our  judgment  must  be  for  the  appel- 
lants. The  arguments  addressed  to  us  are 
well  worthy  of  attention,  and  I  do  not  say 
that  the  matter  is  without  difficulty,  but  I 
think,  on  the  whole,  that  the  decision  of 
the  Quarter  Sessions  must  be  reversed.  The 
first  question  is,  were  the  mortgagees  per- 
sons aggrieved.  I  am  clearly  of  opinion 
that  they  were.  Their  interest  in  the  re- 
newal of  the  licence  to  the  premises  was 
much  greater  than  the  tenant's.  They 
had  advanced  3,000^.,  and  the  value  of  the 
premises  on  which  it  had  been  advanced 
was  very  much  affected  by  the  renewal  or 
refusal  of  the  licence.  The  first  question 
left  to  us  must  therefore  be  answered  in  the 

(1)  3  B.  &  Ad.  938. 


affirmative.  The  mortgagees  are  entitled 
to  appeal.  The  second  question  is  whether 
the  appellants  had  a  right  to  have  the 
licence  renewed  in  the  name  of  Swannell 
without  his  concurrence.  The  appellants 
are  the  owners  of  the  premises  and  the 
landlords  of  Swannell.  They  have  ad- 
vanced the  money ;  he  is  carrying  on  the 
business  as  their  agent,  and  they  have  been 
constituted  irrevocably  his  attorneys,  "  to 
sign  all  documents,  and  to  do  all  such 
acts  as  they  might  consider  necessary." 
They  were  therefore  clothed  with  full  au- 
thority to  use  his  name.  Swannell  does 
not,  as  he  need  not  under  the  Act  of  1874, 
attend  personally,  as  no  notice  of  objec- 
tion was  given  to  him.  It  is,  however,  the 
practice  of  these  Sessions  to  adjourn  the 
cases  of  all  persons  who  do  not  attend. 
Between  the  meetings  formal  notice  to 
attend  was  given  to  him.  At  the  adjourned 
meeting  the  mortgagees  appeared  by 
counsel,  and  a  discussion  took  place. 
Swannell  was  annoyed  by  the  Qontrol  of 
his  house  assumed  by  the  mortgagees. 
In  the  course  of  the  discussion  he  said 
that  he  would  rather  have  no  licence 
at  all.  Thereupon  the  Magistrates  re- 
fused to  grant  the  licence,  and  the  mort- 
gagees appealed.  They  came  before  the 
Court  of  Quarter  Sessions,  and  on  that 
occasion  Swannell  appeared  for  the  pur. 
pose  of  saying  he  did  not  appeal,  and 
wished  the  appeal  to  be  dismissed.  But 
the  Magistrates  had  before  them  the 
appeal  of  the  mortgagees  as  attorneys  for 
Swannell  in  virtue  of  the  irrevocable 
power  of  attorney.  It  was  not  argued  that 
as  between  Swannell  and  the  mortgagees 
the  power  of  attorney  was  not  irrevocable. 
The  mortgagees  had  the  right  to  appeal 
and  ask  for  the  renewal  in  Swannell's 
name,  although  for  their  own  interests. 
It  appears  to  me,  that  consideration  ought 
to  have  concluded  the  matter.  Into 
the  quarrels  between  Swannell  and  his 
mortgagees  the  Magistrates  had  no  right  to 
enquire  :  it  was  enough  that  a  person  was 
before  them  with  a  right  to  have  the 
licence  renewed.  It  is  not  suggested  that 
the  licence  could  have  been  refused  on  the 
grounds  specified  in  the  Act  of  Parliament 
allowing  a  refusal.  We  are,  I  think, 
bound  to  treat  Swannell  as  having  made 
the  application  in  his  name.    The  Ma^is- 
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trates  came  to  a  wrong  conclusion  in  point 
of  law,  and  judgment  must  be  for  the 
appellants. 

Stephen,  J. — I  am  of  the  same  opinion. 
The  mortgagees  were  parties  aggrieved. 
In  the  words  of  the  case  cited,  they  were 
"  immediately  aggrieved.*'  Their  interests 
were  immediately  affected.  They  were 
acting  under  the  deed  as  irrevocably 
appointed  attorneys  of  the  licence-holder. 
It  is  not  obvious  that  there  should  be  an 
obligation  to  grant  a  licence  to  a  man  who 
said  that  he  would  rather  not  have  it,  and 
I  do  not  wonder  that  the  Magistrates  came 
to  an  opposite  conclusion ;  but  I  think  they 
were  wrong.  What  will  happen  in  the 
future  must  be  settled  between  the  mort- 
gagees and  Swannell,  as  they  may  be 
advised;  but  at  the  licensing  meeting,  as 
soon  as  the  mortgagees  shewed  a  clear 
title  to  represent  Swannell,  the  licence 
ought  to  have  been  granted. 

Appeal  allatoed. 

Solicitors— Roath,  Stacey  &  Caatle,  for  appel- 
lant* ;  Glarkson,  Greenwell  &  Wyles,  for  re- 
8pondent«. 
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[CBOWN  CASE   RESERVED.] 
1884.      1  THE  QUEEN  V.  BBITTLETON  AND 

March  1.  /  bate.* 

Evidence — Husband  and  Wife — Larceny 
from  Husband  by  Wife — Admissibility  of 
Evidence  by  Husband — Married  Women's 
PropeHy  Act,  1882  (45  dc  46  Vict,  c.  75), 
ss.  12  and  16. 

Upon  the  trial  of  a  married  \oomanfor 
stealing  her  husband's  goods,  the  httsband 
%wu  called  as  a  witness  against  her: — 
Held  (Stephen,  J.,  dubitante),  that,  not' 
withstanding  the  Married  Women^s  Pro- 
perty Act,  1882,  the  husband  was  not  a 
competent  witness. 

Case  reserved  by  the  Chairman  of  the 
Quarter  Sessions  for  the  county  of  Lan- 
caster. 

The  prisoners  were  tried  under  one  in- 

*  (hram  Lord  Coleridge,  C.J. ;  Hawkins,  J. ; 
Lopes,  J. ;  Stephen,  J.,  and  Mathew,  J. 


dictment,  charging  them  with  stealing 
certain  wearing  apparel,  household  goods 
and  money,  the  property  of  Thomas  James 
Brittloton.  The  indictment  also  con- 
tained a  count  for  receiving. 

Thomas  James  Brittleton  was  called 
and  sworn  as  a  witness  for  the  prose- 
cution, and  stated  in  evidence  that  the 
prisoner  Maria  Jane  Brittleton  was  mar- 
ried to  him  on  the  3rd  of  July,  1880.  It 
was  then  objected  by  counsel  who,  at  my 
request,  appeared  for  tlie  prisoners  that 
Thomas  James  Brittleton  was  an  incom- 
petent witness  against  the  prisoner  Maria 
Jane  Brittleton,  on  the  ground  that 
section  16  of  the  Married  Women's  Pro- 
perty Act,  1882  (45  &  46  Vict,  c,  75)  (1), 
did  not  directly  render  the  evidence  of  a 
husband  admissible  against  his  wife  in  the 
cases  in  which  she  was  subjected  to  criminal 
proceedings  by  the  same  section,  and  that 
the  words  *'  in  like  manner "  did  not 
operate  to  make  the  husband  a  competent 
witness  against  his  wife. 

Without  expressing  any  opinion  as  to 
the  validity  of  the  objection,  I  decided  to 
admit  the  evidence,  in  order  that  the  point 
might  be  reserved  for  the  consideration  of 
the  Court  of  Criminal  Appeal. 

The  evidence  of  Thomas  James  Brit- 
tleton was  then  admitted,  and  the  case 
proved  was,  in  substance,  that  the  prisoner 
Maria  Jane  Brittleton  and  the  prisoner 
George  Bate  together  left  the  house  of  the 
witness  Thomas  James  Brittleton  on  the 
29th   of  December,   1882,    taking    with 

(1)  By  the  Married  Women's  Property  Act, 
1882  (45  &  46  Vict.  c.  75),  s.  12,  it  is  enacted 
that  **  every  woman  shall  have  in  her  own  name 
against  all  persons  whomsoever,  including  her 
husband;  the  same  civil  remedies,  and  also 
(subject,  as  regards  her  husband,  to  the  proviso 
hereinafter  contained)  the  same  remedies  and 
redress  by  way  of  criminal  proceedings,  for  the 
protection  and  security  of  her  o^rn  Beparato 
property,  as  if  such  property  belonged  to  her 
as  a  feme  sole.  ...  In  any  proceeding  under 
this  section  a  husband  or  wife  shall  be  com- 
petent to  give  evidence  against  each  other,  any 
statute  or  rule  of  law  to  the  contrary  notwith- 
standing." And,  by  section  16,  that  "  a  wife 
doing  any  act  with  respect  to  any  property 
of  her  husband,  which  if  done  by  the  husband 
with  respect  to  property  of  the  wife  would 
make  the  husband  liable  to  criminal  proceed- 
ings by  the  wife  under  this  Act,  shall  in  like 
manner  be  liable  to  criminal  proceedings  by  her 
husband." 
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them  the  property  and  money  mentioned 
in  the  indictment. 

I  left  the  case  to  the  jury,  directing 
them  that  if  they  were  satisfied  that 
the  prisoners  feloniously  took  and  carried 
away  the  property  mentioned  in  the  in- 
dictment they  were  both  guilty  of  larceny. 

The  jury  convicted  both  prisoners  of 
larceny,  and  the  Court  sentenced  each  of 
them  to  nine  months'  imprisonment  with 
hard  labour. 

The  questions  for  the  consideration  of 
the  Court  are  : — 

1.  Was  the  evidence  of  Thomas  James 
Brittleton  admissible  against  his  wife,  the 
prisoner  Maria  Jane  Brittleton. 

2.  If  the  evidenc3  of  Thomas  James 
Brittleton  was  improperly  admitted  as 
against  his  wife,  can  the  conviction  of  the 
prisoner  George  Bate  be  supported — the 
two  prisoners  being  jointly  indicted. 

If  the  first  question  be  answered  in  the 
negative,  the  conviction  of  the  prisoner 
Maria  Jane  Brittleton  is  to  be  quashed. 

If  the  second  question  bo  also  answered 
in  the  negative,  the  conviction  of  the  pri- 
soner George  Bate  is  also  to  be  quashed. 

No  counsel  appeared. 

Lord  Coleridge,  C.J. — I  should  have 
been  glad  in  this  case  to  have  had  the 
assistance  of  the  argument  of  counsel,  in- 
asmuch as  the  question  raised  depends 
upon  the  meaning  to  be  given  to  a  statute 
which  cannot  be  said  to  be  absolutely 
clear.  It  is  a  question  arising  upon  the 
Married  Women's  Property  Act,  1882, 
Bs.  12  and  16.  The  wife  was  indicted  with 
another  person  for  stealing  her  husband's 
property,  and  the  question  was  whether, 
under  such  circumstances,  her  husband 
was  a  competent  witness  against  her. 

The  12th  section  enacts  that  "  every 
woman  .  .  .  shall  have  in  her  own  name 
against  all  persons  whomsoever,  including 
her  husband,  the  same  civil  remedies,  and 
also  (subject,  as  regards  her  husband,  to 
the  proviso  hereinafter  contained),  the 
same  remedies  and  redress  by  way  of 
criminal  proceedings,  for  the  protection 
and  security  of  her  own  separate  property 
as  if  such  property  belonged  to  her  as  a 
feme  sole;  ...  in  any  proceeding  under 


this  section  a  husband  or  wife  shall  be 
competent  to  give  evidence  against  each 
other,  any  statute  or  rule  of  law  to  the 
contrary  notwithstanding."  The  primary 
object  of  the  section  is  the  protection  and 
security  of  the  separate  property  of  the 
wife;  and  the  section  must  mean  that  where 
there  is  an  indictment  with  regard  to  the 
wife's  separate  property,  either  husband 
or  wife  are  competent  to  give  evidence. 
It  is  difiicult  to  see  how  this  section  could 
apply  to  the  case  where  the  husband  is 
indicted,  because  in  law,  at  present,  be 
would  certainly  be  incompetent  to  givQ 
evidence.  This  section  seems,  however, 
clearly  to  shew  that  a  wife  could  give 
evidence  against  her  husband  if  she  in- 
dicted him  for  stealing  her  separate  pro- 
perty ;  and  the  question  then  arises  whether 
section  16  makes  the  husband  able  to  give 
evidence  in  the  converse  case.  The  section 
does  not  expressly  say  so.  It  only  enacts 
that  "  a  wife  doing  any  act  with  respect 
to  any  property  of  her  husband,  which  if 
done  by  the  husband  with  respect  to  pro- 
perty of  the  wife  would  make  the  husband 
liable  to  criminal  proceedings  by  the  wife 
under  this  Act,  shall  in  like  manner  be 
liable  to  criminal  proceedings  by  her  hus- 
band." I  do  not  by  any  means  say  that 
the  matter  is  free  from  doubt.  I  think  it 
best  to  adhere  to  the  rule  by  which  we 
construe  the  words  of  Acts  of  Parliament 
to  mean  that  which  in  their  natural  sense 
they  would  be. construed  to  mean,  and  not 
to  import  meanings  of  our  own  or  words 
of  our  own  into  Acts  of  Parliament.  If 
Parliament  had  meant  to  say  that  in  such 
a  case  the  husband  should  be  a  receivable 
witness  against  his  wife,  it  would  have 
been  easy  to  say  so.  But  they  have  not 
said  so,  and  have  used  words  which  prima 
facie  are  inconsistent  with  any  such  view. 
Section  16  does  not  give  him  this  right, 
unless  by  reference  to  section  12,  whUe 
section  12  is  entirely  confined  to  the  pro- 
tection of  the  sepai-ate  property  of  the  wife. 
It  appears  to  me,  therefore,  that  this 
evidence  was  not  receivable,  and  that  the 
conviction  against  both  prisoners  ought  to 
be  quashed. 

Hawkins,  J. — I  am  of  the  same  opinion. 
I  think  that  if  the  Legislatare  had  in- 
tended the  husband  to  be  an  admissible 
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witness  against  his  wife,  it  would  have 
expressed  itself  in  clear  and  unmistakable 
terms ;  but  it  has  not  done  so.  There  is 
a  second  question  here,  whether  the  fact 
of  the  woman's  husband  giving  evidence 
will  vitiate  the  conviction  as  against  the 
person  jointly  indicted  with  her.  I  am 
clearly  of  opinion  that  it  will.  The  cases 
of  The  Kinj  v.  Smith  (2)  and  The  Queen 
V.  Thompson  (3)  shew  conclusively  that 
the  conviction  cannot  stand. 

Lopes,  J. — I  am  of  the  same  opinion. 
I  think  that  if  the  Legislature  had  in- 
tended to  make  so  great  an  alteration  in  the 
law,  the  Legislature  would  have  expressed 
itself  in  unequivocal  terms,  which  it  has 
not  done. 

Stephen,  J. — I  cannot  take  quite  the 
same  view  as  the  rest  of  the  Court,  but  at 
the  same  time  my  opinion  upon  the  matter 
is  not  so  decided  as  to  induce  me  formally 
to  dissent  and  so  cause  the  case  to  be 
argued  before  the  full  bench  of  Judges. 
Had  I  been  sitting  alone  I  should  have 
been  inclined  to  consider  the  meaning  of 
section  12  to  1)0  that  husband  and  wife  are 
competent  to  give  evidence  against  each 
other,  subject  to  the  general  rules  of  evi- 
dence, one  of  which  i9,  that  the  party 
indicted  cannot  give  evidence  at  all.  It  is 
not  denied  that  under  this  section  the  wife 
can  give  evidence  against  her  husband  if 
he  steals  her  separate  property,  and  it 
seems  somewhat  remarkable  that  the  hus- 
band should  not  be  able  to  give  evidence 
against  his  wife  should  she  steal  his  goods. 

Then  I  come  to  section  IG,  and  that 
says  that  a  wife  shall  be  liable  to  be  pro- 
secuted if  she  does  anything  to  her  hus- 
band's property  which  would  render  her 
husband  liable  to  a  prosecution  if  done  by 
him  with  regard  to  her  separate  property. 
This  I  should  have  been  disposed  to  say 
meant  that  if  the  wife  is  prosecuted  she  is 
to  stand  in  the  same  relation  to  her  hus- 
band as  the  husband  to  her  under  section 
12.  But  I  admit  that  such  a  view  goes 
somewhat  beyond  the  precise  explicit 
meaning  of  the  words  of  the  statute,  and 
I  therefore  do  not  wish  to  insist  upon  my 
own  view  and  formally  differ  from  the  rest 
of  the  Court. 

(2)  1  Moo.     C.  289. 

(3)  Law  Rep.  1  CC.R.  377. 
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In  this  particular  case  there  is  an 
additional  reason  why  I  take  this  course. 
The  husband  and  wife  were  living  together 
when,  or  immediately  before,  the  offence 
was  committed,  and  I  do  not  feel  by  any 
means  sure  that  the  wife  was  here  doing 
an  act  which  if  done  by  the  husband 
against  the  wife's  separate  property  would 
have  rendered  him  liable  to  criminal  pro- 
ce?dings,  having  regard  te  the  proviso  in 
section  12,  ''that  no  criminal  proceedings 
shall  be  taken  by  any  wife  against  her 
husband  by  virtue  of  this  Act  while  they 
are  living  together,  as  to  or  concerning 
any  property  claimed  by  her." 

Mathew,  J. — I  agree  with  the  judgment 
of  the  Lord  Chief  Justice.  I  think  that 
any  difficulty  arising  from  the  ambiguity 
of  the  words  used  by  the  Legislature  is 
removed  by  reference  to  the  object  of  the 
Act,  which  was  the  protection  of  property 
of  the  wife.  The  present  case  is  not  one 
which  was  in  the  contemplation  of  the 
Legislature. 

Conviction  quashed. 
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Conspirctcy  —  Indictment  against  two 
De/endants — Conviction  of  Cive  DefendaiU 
only  —  Practice  —  Misdirection  —  Setting 
aside  Verdict. 

Upon  an  indictment  for  conspiracy, 
wliere  two  defendants  are  indicted  and 
are  tried  togetfier,  either  both  must  be  con- 
victed or  both  must  be  acquitted. 

This  was  a  rule  on  behalf  of  the  defen- 
dant Manning,  calling  on  the  prosecutor  to 
shew  cause  why  the  verdict  obtained  for  the 
Crown  at  the  Winchester  Summer  Assizes, 
1 883,  should  not  be  set  aside,  and  a  new 
trial  had  on  the  ground  of  misdirection 
by  Lord  Coleridge,  C.  J.,  in  directing  the 
jury  that,  on  the  indictment  against  the 
defendant  and  another  person  for  con- 
spiracy together,  they  could  find  one  de- 
fendant guilty  and  acquit  the  other. 

The  indictment  charged  the  defendante 
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Manning  and  Hannam  with  conspiring  to- 
gether (but  not  with  any  person  unknown) 
to  defraud  the  prosecutor  by  obtaining 
stock  at  sales  by  auction,  and  paying  for 
the  same  with  worthless  cheques,  and  was 
tried  before  Lord  Coleridge  and  a  special 
jury,  the  case  having  been  removed  by 
certiorari  and  ordered  to  be  tried  on  the 
civil  side.  Lord  Coleridge,  in  summing 
up,  told  the  jury  that  on  the  indictment 
before  them  they  might,  if  they  pleased, 
find  one  defendant  guilty  and  the  other 
defendant  not  guilty.  The  jury  found  the 
defendant  Manning  guilty,  but  as  to  the 
other  defendant  they  disagreed,  and  were 
discharged  without  giving  a  verdict. 

C.  W.  Mathews  vid  B,  Coleridge  shewed 
cause. — The  defendant  is  not  at  present  in 
a  position  to  make  this  application,  inas- 
much as  no  verdict  has  been  returned 
against  Hannam,  who  may  upon  the  se- 
cond trial  be  convicted.  Moreover,  there 
was  no  misdirection.  There  may  well  be 
abundant  evidence  to  convict  one  of  two  de- 
fendants which  is  not  available  against  the 
other  of  them — for  instance,  a  confession. 
Robinson  v.  Robinson  and  Lane  (1)  is  an 
authority  to  shew  that  this  principle  is  re- 
cognised in  the  Divorce  Courts.  In  TJie 
King  v.  Kinnersly  (2)  it  was  expressly 
decided  that  if  two  persons  be  indicted  for 
a  conspiracy,  and  one  only  of  them  appear 
and  take  his  trial,  he  may  be  found  guilty, 
though  the  other  defendant  be  absent  and 
has  not  pleaded;  and  this  although  the 
otber  conspirator  named  in  the  indict- 
ment was  dead  before  the  indictment  was 
preferred,  or  after  pleading  not  guilty — 
896  also  The  King  v.  Nichols  (3),  The 
Queen  ▼.  Kenrick  (4)  and  The  Queen  v. 
Aheame  (5).  In  The  King  v.  Cooke  (6)  it 
was  held  that  judgment  might  be  pro- 
nounced upon  a  defendant  that  had  been 
found  guilty  before  the  trial  of  the  other 
defendant. 

[Stephen,  J. — In  that  case  Littledale, 
J.,  said,  ''If  the  other  defendant  shall 

(1)  1  Sw.  &  Tr.  362 ;  29  Law  J.  Rep.  P.,  M. 
k  A.  178. 

(2)  1  Str.  193. 

(3)  2  Str.  1227;  13  East,  412«. 

(4)  5  Q.B.  Ilep.  49;  12  Law  J.  Rep.  M.C.  135. 
(6)  6  Cox,  6. 

(6)  6  B.  &  C.  638. 


hereafter  be  acquitted,  perhaps  this  judg- 
ment may  be  reversed."] 

No  doubt;  but  on  that  dictum  Mr. 
Greaves  has  the  following  note  in  Russell 
on  Crimes  (7) :  **  Sed  queerer  for  such  ac- 
quittal would  not  necessarily  shew  that 
the  verdict  of  guilty  on  the  former  trial 
was  wrong,  as  witnesses  might  be  dead,  or 
absent,  who  were  examined  on  the  former 
trial ;  or  the  one  defendant  might  have 
been  convicted  on  his  own  confesbion, 
which  would  not  be  admissible  against 
the  other  defendant."  See  also  the  judg- 
ment of  Erie,  J.,  in  T/ie  Queen  v.  Thomp- 
son (8). 

A.  Charles,  Q.C,  and  Warry^  for  the 
defendant,  in  support  of  the  rule. — The 
learned  Judge's  direction  was  wrong.  All 
the  counts  charge  the  defendants  with 
agreeing  together;  there  is  no  count  for 
conspiracy  with  a  person  unknown.  In 
Hawkins*  P.C,  c.  72.  s.  8,  the  rule  is  stated 
thus  :  '^  If  all  the  defendants  who  are  pro- 
secuted for  a  conspiracy  be  acquitted  but 
one,  and  the  conspiracy  be  not  stated  as 
having  been  had  with  persons  tmknown,  the 
acquittal  of  the  rest  is  the  acquittal  of  the 
one  also."  In  The  King  v.  Cooke  (6)  there 
was  no  repugnancy  on  the  record,  because 
the  other  defendant  had  not  pleaded ;  and 
the  remark  of  Littledale,  J.,  greatly  favours 
the  defendant's  contention.  In  (fConneU 
V.  The  Queen  (9)  it  was  decided  that  it  is 
not  competent,  upon  an  indictment  against 
several  persons  for  conspiracy,  to  find  a 
verdict  which  implies  that  some  are  guilty 
of  one  conspiracy  and  some  of  another. 
The  decision  of  the  majority  of  the  Court 
in  The  Queeti  v.  Thompson  (8)  is  also  in  ac- 
cordance with  the  rule  laid  down  in  The 
King  v.  Cooke  (6)  and  O'Connell  v.  The 
Queen  (9). 

They  also  cited  The  King  v.  Sudbury 
(10). 

Mathew,  J.— I  regret  that  I  am  driven 
to  the  conclusion  that  there  must  be  a  new 
tiial,  because  there  can  be  no  doubt  that 
looking  at  the  matter  from  a  common* 
sense  view  this  verdict  ought  to  stand.     I 

(7)  Vol.  3,  4tb  ed.,  p.  146,  note  u. 

(8)  16  Q.B.  Rep.  832;  20  Law  J.  Rep.  M.C. 
183. 

(9)  11  CI.  &  F.  166,  at  p.  237, 

(10)  12  Mod.  Rep.  Cas.  262. 
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think,  however,  that  the  rule  of  law  is 
imperative  that  where  two  persons  are 
tried  on  a  charge  of  conspiracy  it  is  not 
competent  for  the  jury  to  convict  one  and 
to  acquit  the  other.  On  such  a  charge  the 
issue  is  whether  hoth  are  guilty ;  and  if  the 
jury  are  not  satisfied  as  to  the  guilt  of 
either,  both  must  be  acquitted.  In  The 
King  v.  Cooke  (6)  it  is  very  obvious  that 
Chief  Justice  Abbot  and  the  other  Judges 
would  not  have  made  the  remarks  they  did 
unless  they  bad  assumed  the  existence  of 
this  rule.  And  in  The  Queen  v.  Thompson 
(8)  all  the  Judges  appear  to  have  been  of 
opinion  that  the  rule  existed.  There  is  in 
addition  a  passage  in  the  judgment  of 
RMneon  v.  RoHnaon  and  Lane  (1)  in 
which  this  rule  of  law. is  treated  as  being 
perfectly  clear ;  and  this  judgment  is  fur- 
ther corroborated  by  that  of  the  House  of 
Lords  in  O'Connell  v.  The  Queen  (9).  I 
think  therefore  that  there  must  be  a  new 
triaL 

Stephen,  J. — I  have  reluctantly  arrived 
at  the  same  conclusion,  on  the  authority  of 
O'Connell  v.  The  Queen  (9).  With  refer- 
ence to  the  cases  of  l^he  King  v.  Cooke  (6) 
and  The  Qibeen  v.  Thompson  (8)  I  confess 
I  am  not  so  pressed  as  my  brother  Mathew 
seems  to  be ;  each  of  those  cases,  as  it  seems 
to  me,  left  the  present  point  open,  aud  the 
learned  Judges  were  then  speaking  with 
reference  to  the  usual  state  of  things,  and 
not  as  to  matters  not  then  before  them. 
The  passage  in  Robinson  v.  Robinson  and 
Lane  (1 )  which  deals  with  the  criminal  law 
was  a  mere  dictum.  I  confess  I  should 
have  attached  great  weight  to  and  regarded 
favourably  Mr.  Mathews's  contention  had 
it  not  been  for  the  judgment  in  O'Connell 
V.  The  Queen  (9).  But  I  see  no  way  of 
getting  over  that  authority,  and  accordingly 
I  feel  bound  to  hold  that  the  direction  can- 
not be  supported. 

Lord  Coleridge,  C.  J. — I  am  of  opinion 
that  I  misdirected  the  jury.  The  cases  of 
The  King  v.  Cooke  (6)  and  T/ie  Queen  v. 
Thompson  (9)  w^era  not  before  me  at  the 
trial,  or  I  should  have  attached  more 
weight  to  them  than  my  brother  Stephen 
seems  to  do.  *  I  confess  it  seemed  to  me  at 
the  time  of  the  trial  difficult  to  distinguish 
in  principle  between  the  rules  applicable 
to  a  case  like  the  present  and  those  in  the 
Divorce  Court,  whore  a  practice  prevails 
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which  is  at  first  sight  difficult  to  under- 
stand until  the  fact  is  recognised  that  by 
our  rules  of  evidence  what  may  be  evi- 
dence against   one   may  not  be  evidence 
against  another.     It  then  seems  to  follow 
logically  that  there  may  be  sufficient  evi- 
dence to  convict  one  person  and  insufficient 
to  convict  another.     I  am  by  no  means 
prepared  to  say  that  if  this  matter  had 
been  res  Integra  I  should  not  have  adhered 
to  my  view  at  the  trial  and  left  my  judg- 
ment to   be  reviewed  by   the  Court  of 
Appeal;   but  this  being  a  criminal  case 
there  can  be  no  appeal  from  our  judgment, 
and  I  therefore  feel  bound  by  what  I  under- 
stand to  be  an  established  rule  of  practice. 
The  old  cases  are  stated  shortly  and  with- 
out much  particularity,  and  lay  down  that 
where  two  persons  are  charged  with  con- 
spiracy and  are  both  tried  together,  in  such 
a  case  it  is  an  inflexible  rule  that  both 
must  be  convicted,  or  both  must  be  ac- 
quitted.    The  same  rule  must  have  been 
present  to  the  minds  of  the  Judges  who 
decided  the  cases  of  The  King  v.  Cooke  (6) 
and  TJie  Queen  v.  Thompson  (8).     It  is 
true  that  neither  of  those  cases  decides  this 
exact   point,   because  the  point  was  not 
the  same,  the  details  were  not  the  same, 
the  pleadings  were  not  the  same,  and  the 
verdict  was  not  the  same.     But  neverthe- 
less, in  1826,  the  Court  of  King's  Bench, 
presided  over  by  Mr.  Justice  Littledale,  Mr. 
Justice   Baily,  Mr.  Justice  Holroyd  and 
Lord  Tenterden,  certainly  assumed,  as  a 
principle  underlying  the  whole  matter,  that 
such  a  direction  as  I  gave  would  not  be 
right.     The  Queen  v.  Thompson  (8)  is  to 
the  same  efiect,  and  although  Mr.  Justice 
Erie  dififered  from  the  judgment  of  the 
other  Judges,  he  differed  on  some  point 
of    pleading,   and  not  on   the  principle 
the    existence    of    which    was    assumed 
by  the  others — namely,  that  on  a  joint 
indictment  for  conspiracy,  where  one  only 
is  convicted  the  conviction  cannot  stand. 
Then  there  is  the  case  of  CConneU  v. 
The  Queen  (9),  in  which  the  Judges  all 
assume  this  point  as  a  rule  of  practice, 
though  there  was  a  difference  of  opinion 
ui)on  other  points.     The  principle  which 
underlies  that  decision  is,  that  where  there 
are  one  or  more  persons  charged  with  con- 
spiracy, the  count  is  a  single  and  complete 
count  and  cannot  be  separated.     I  directed 
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the  jury  contrary  to  that  principle,  and 
there  must  therefore  be  a  new  trial.  I 
desire  to  add  that  Order  XXXIX.  rule  2  is 
not  applicable  to  criminal  proceedings,  and 
it  is  on  that  ground  only  that  I  have  con- 
sented to  take  any  part  in  the  ^.rgument 
and  judgment. 

Rule  absolute  for  a  new  trial. 


Solicitors — Sole,  Turner  k,  Knight,  agents  for 
H.  R.  Hooper,  Newport,  Isle  of  Wight,  and 
E.  Burnett,  Dorchester,  for  the  prosecution; 
Turner,  Son  &  Norton,  agents  for  F.  P.  Henry, 
Newport,  Isle  of  Wight,  for  defendant. 


[IN  THE  COURT  OF  APPEAL.] 

{In  re  the  guardians  op  the 
PARISH  OF  KARTLEBONE  17.  THE 
GUARDIANS  OF  THE  WYCOMBE 
UNION.* 

Poor  Law  —  Settlement  of  Illegitimate 
Children — Derivative  Settlement  of  Mother 
— Divided  Parishes  and  Poor  Law  Am^end- 
ment  Act,  1876  (39  dt  40  Vict,  c.  61), 
8.  35. 

An  order  toas  made  for  the  removal  to 
the  pUice  of  their  birth  of  two  illegitimate 
children  tinder  sixteen  whose  mother  had 
never  acquired  any  settlement  for  her- 
self : —  Held  (affirming  the  judgment 
of  the  Queen*s  Bench  Division),  that  the 
order  was  right :  for  that  under  39  <^  40 
Vict.  c.  61.  s.  35  the  settlement  of  the 
mother  could  only  be  enquired  into  in 
order  to  ascertain  whether  it  was  a  derivch 
tive  settlement  or  not;  and  that  on  its 
appearing  that  it  was  a  derivative  settle- 
ment,  it  must  be  rejected,  and  the  children 
be  deemed  to  be  settled  in  the  place  of  their 
birth. 

m 

Appeal  by  the  guardians  of  St.  Mary- 
lebone  Union  from  the  judgment  of  the 
Queen's  Bench  Division. 

The  case  is  reported  ante,  p.  12. 

A  Special  Case  was  stated  by  way  of 
appeal  from  an  order  of  Quarter  Sessions 

' '   ♦  Coram  Brett,  M.B. ;  Bowen,  L.J.,  and  Fry, 
L.J. 


directing  the  removal  of  two  pauper  chil- 
dren, the  illegitimate  children  of  Emily 
Beale,  from  the  Union  of  Wycombe  to  the 
parish  of  Marylebone. 

Emily  Beale,  the  mother  of  these  chil- 
dren, was  born  in  1857,  in  the  parish  of 
Shoreditch,  and  had  never  done  anything 
to  acquire  any  other  settlement  for  her- 
self; but  her  father,  while  she  was  a  child 
under  sixteen,  acquired  a  settlement  in 
Bermondsey.  The  two  children  were  born 
in  Marylebone  in  1877  and  1879  respec- 
tively ;  they  were  deserted  by  their  mother 
in  the  union  of  Wycombe,  and  had  become 
chargeable  to  that  union,  and  an  order 
had  been  made  directing  their  removal  to 
Marylebone,  the  place  of  their  birth. 

The  Queen's  Bench  Division  confirmed 
the  order  of  Quarter  Sessions. 

The  guardians  of  Marylebone  appealed. 

Poland  and  /.  V.  FitzGerald,  for  the  ap- 
pellants.— The  contention  of  the  appellants 
is  that  these  illegitimate  children  were 
settled  in  the  settlement  of  their  mother 
by  virtue  of  the  second  clause  of  39  &  40 
Vict.  c.  61.  s.  35  (1).  That  clause  abolishes 
the  distinction  between  children  under 
and  over  sixteen,  so  that  an  illegitimate 
child  takes  the  settlement  of  its  mother 
at  its  birth,  and  retains  that  settlement 
until  it  gets  one  of  its  own.  There  can 
be  no  enquiry  beyond  the  settlement  of 
the  mother ;  and  having  ascertained  that 
she  has  a  settlement,  then  that  settlement 
becomes  the  settlement  of  the  children. 

(1)  39  &  40  Vict.c.61.8.  35  :  "  No  person  shall 
be  deemed  to  have  derived  a  settlement  from  any 
other  person,  whether  by  parentage,  estate,  or 
otherwise,  except  in  the  case  of  a  wife  from  her 
hasband,  and  in  the  case  of  a  child  under  the 
age  of  sixteen,  which  child  shall  take  the  set- 
tlement of  its  father,  or  of  its  widowed  mother, 
as  the  case  may  be,  up  to  that  age,  and  shall 
retain  the  settlement  so  taken  until  it  shall 
acquire  another. 

"An  illegitimate  child  shall  retain  the  set- 
tlement of  its  mother  until  such  child  acquires 
another  settlement. 

**  If  any  child  in  this  section  mentioned  shall 
not  have  acquired  a  settlement  for  itself,  or 
being  a  female  shall  not  have  derived  a  settle- 
ment from  her  husband,  and  it  cannot  be  shewn 
what  settlement  such  child  or  female  derived 
from  the  parent  without  enquiring  into  the  de- 
rivative settlement  of  such  parent,  such  child  or 
female  shall  be  deemed  to  be  settled  in  the 
parish  in  which  he  or  she  was  bom." 
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Maddey  ▼.  Bridgnorth  (2),  Woodstock 
T.  St.  Panereu  (3),  St  Andrew  v.  Bodery- 
ham  (A)  imd  The  Warwick  Union  v.  The 
Hertford  Union  (6)  were  referred  to. 

Bompcu,  Q,C.,  and  Lumley,  for  tbe  re- 
spondents, were  not  called  on. 

Bbxtt,  M.R. — I  am  not  going  to  say 
that  this  section  is  clear,  and  I  do  not 
think  that  it  is  necessary  to  say  what  the 
meaning  of  the  second  part  of  this  sec- 
tion is — for  it  seems  to  me  that  the  pre- 
sent point  depends  on  the  oonstmction  to 
be  placed  upon  the  third  part  of  this  sec- 
tion. If  section  35  of  39  &  40  Vict.  c.  61 
(1)  were  not  in  existence,  these  children 
woold  take  the  settlement  of  their  mother, 
and  in  this  case  her  only  legal  settlement 
would  have  been  that  which  she  derived 
from  her  father ;  so  that  the  question  is, 
whether  the  third  part  of  the  section  for- 
bids ns  from  enquiring  what  that  legal 
settlement  was.  It  appears  to  me  that 
that  part  of  the  section  does  prevent  that 
settlement  from  being  enquired  into.  I 
think  that  the  third  part  of  the  section 
applies  both  to  legitimate  and  illegitimate 
children.  Neither  of  the  children  in  the 
present  case  had  a  settlement  of  its  own ; 
nor,  of  course,  had  either  of  them  derived 
a  settlement  from  any  husband.  The  third 
part  of  this  section  says  that  if  "  it  cannot 
be  shewn  what  settlement  such  child  or 
female  derived  from  the  parent" — ^that  is, 
what  settlement  the  children  in  this  case 
derived  from  their  mother — then  certain 
consequences  are  to  follow ;  and  it  assumes 
that  in  some  cases  an  enquiry  could  but 
for  this  section  be  made  into  the  settle- 
ment ;  but  if  the  section  does  forbid  the 
enquiry  to  be  made,  then  the  difficu-ty 
arises  as  to  how  it  is  possible  to  know 
whether  the  settlement  is  derivative  or 
not  until  it  has  been  ascertained  what  the 
settlement  is :  so  that  it  is  necessary  to 
find  out  what  the  derivative  settlement  of 
the  mother  is,  in  order  to  shew  that  that 
settlement  cannot  be  gone  into.  There 
must  be  an  enquiry  as  to  whether  the 

(2)  62  Law  J.  Rep.  M.C.  71;  Law  Rep.  11 
aB.  D.  314. 

(3)  48  Law  J.  Rep.    M.C.    1 ;     Law    Rep. 
4  Q.B.  D.  1. 

(4)  1  B.  &  B.  466  ;  22  Law  J.  Rep.  M.C.  39. 
(6)  48  Law  J.  Rep.  M.C.  HI. 

YOL.  '53.--M.C. 
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mother  has  a  settlement,  and  as  to  what 
the  settlement  is;  and  then  the  enquiry 
must  stop  if  it  turns  out  that  the  settle- 
ment is  derivative :  for  then  the  child  is, 
according  to  this  section,  to  be  deemed  to 
be  settled  in  the  parish  of  its  birth.  I 
am  therefore  of  opinion  th?\t  the  judg- 
ment of  the  Divisional  Court  is  right, 
and  must  be  affirmed. 

BowEN,  L. J. — I  agree  that  this  appeal 
must  be  dismissed,  and  I  also  agree  that 
the  section  is  not  very  easy  to  construe. 
The  vice  in  the  contention  of  the  appel- 
lants seems  to  me  to  be  that  they  seek  to 
give  a  settlement  to  the  mother  which  is 
not  her  real  settlement,  but  a  settlement 
which  she  might  have  had  in  different 
circumstances  j  and  that,  I  think,  is  not 
the  true  construction  of  the  section. 

The  section  contains  three  clauses  :  tlie 
first  clause  destroys  derivative  settlements, 
except  in  certain  cases,  none  of  which  it 
would  seem  apply  to  illegitimate  chil- 
dren— although  it  is  not  necessaiy  to  de- 
cide this;  nor  is  it  necessary  to  express 
an  opinion  on  the  second  clause,  which 
deals  with  illegitimate  children ;  so  that 
we  come  at  once  to  the  third  clause,  which 
enacts  that,  if  the  child  has  not  any  set- 
tlement, and  the  settlement  of  the  mother 
cannot  be  shewn  without  enquiry  into  her 
derivative  settlement,  then  the  consequence 
is  that  such  child  shall  be  deemed  to  be 
settled  in  the  parish  of  its  birth.  The 
section  does  not  forbid  an  enquiry  into 
the  derivative  settlement  of  the  mother; 
but  it  says  that  the  enquiiy  is  not  to  be 
made  for  the  purpose  of  proving  a  settle- 
ment for  the  child.  The  section,  in  fact, 
says  that  a  settlement  which  exists  is  to  lie 
regarded,  but  that  it  is  not  to  be  displaced 
by  a  substituted  fictitious  settlement  of 
the  mother.  There  may  therefore  have 
to  be  an  enquiry  into  a  settlement,  the  re- 
sult of  which  may  be  that  as  soon  as  the 
settlement  is  discovered  it  may  prove  to 
be  a  derivative  settlement,  and  then  it 
must  be  disregarded. 

Fky,  L.J. — I  am  of  the  same  opinion. 
The  first  clause  of  39  k  40  Vict.  c.  61,  s.  35, 
abolishes  derivative  settlements,  except  in 
certain  caMS.  The  second  clause  deals 
with  illegitimate  children,  and  enacts  that 
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ia  the  case  of  illegitimate  children  there 
must  be  an  enqairy  into  the  settlement  of 
the  mother,  both  into  her  original  and 
derivative  settlement.  Then  the  third 
clause  applies,  as  it  seems  to  me,  both  to 
legitimate  and  illegitimate  children ;  and 
I  think  that  an  illegitimate  child  acquires 
and  retains  the  settlement  of  the  mother 
if  that  settlement  was  not  a  derivative 
settlement,  but  that  it  takes  the  settle- 
ment of  the  place  of  its  birth  if  the  set- 
tlement of  the  mother  was  a  derivative 
settlement. 

Judgment  affirmed. 

Solicitors— Clerkson,  Oreenwell  k  Co.,  for  ap- 
pellants ;  Lovell,  Son  k  Pitfield,  agents  for  T. 
J.  Reynolds,  High  Wycombe,  for  respondents. 


[IN   THE  COUBT  OF  APPEAL.] 
18S4.     1  DINNING  V,    THE  SOUTH  SHIELDS 

May  17.  J  union.* 


Poor — HfAsband  and  Wife — Mainten- 
ance of  Married  Woman — Amount  whicJi 
Husband  can  he  ordered  to  pay — 31  d:  32 
Vict.  c.  122.  8.  33. 

By  section  33  of  31  d:  32  Vict.  c.  122, 
Justices  are  empowered  to  order  a  husbcmd 
to  pay  such  sum  towards  the  cost  of  the 
relief  of  his  wife  as,  after  consideration  of 
all  the  circumstances  of  the  case,  shall 
appear  to  them  to  be  proper. 

In  a  case  where  the  guardians  Juid  aUowed 
a  married  woman  who  had  become  charge* 
able  to  a  union  3^ .  a  week,  and  wlio  had  sum- 
moned her  husband  under  the  above  statute, 
the  Justices  ordered  him  to  pay  I5s.  a  toeek 
towards  the  cost  of  the  relief  of  his  wife  ;— 
Held  {reversing  the  judgment  of  the  Queen^s 
Bench  Division),  that  the  order  could  be 
made,  for  that  it  was  tiot  a  condition  pre- 
cedent to  the  power  of  the  Justices  to  make 
an  order  tliat  tfie  guardians  should  first 
have  fixed  a  sum  for  tJie  future,  and  tluU 
they  were  not  limited  by  the  amount  already 
paid  by  way  of  relief  to  the  wife. 

Appeal  from  the  judgment  of  'the 
Queen's  Bench  Division  on  a  Case  stated 
by  Justices. 

*  Coram   Brett,    M.B. ;    Bowen,    L.J.,    and 
Fry,  L.J. 


of  Wycanibe  Union,  App. 

The  case  is  reported  a/nte,  p.  56. 

The  guardians  of  the  South  Shields 
Union  preferred  a  complaint  against  Thos. 
Dinning  that  his  wife  EUzabeth  Dinning 
had  become  chargeable  to  their  union,  and 
called  on  him  to  shew  cause  why  an  order 
should  not  be  made  on  him  to  pay  a  sum 
weekly  towards  her  relief  and  mainten- 
ance. It  was  proved  that  Elizabeth  Din- 
ning had  become  chargeable  to  the  unioUy 
that  Thomas  Dinning  had  sufficient  means 
to  maintain  her,  and  that  the  guardians 
had  granted  her  an  allowance  of  3s.  a  week 
ajB  relief.  The  Justices  ordered  Thomas 
Dinning  to  pay  I6s.  a  week  to  the  reliev- 
ing officer  towards  the  maintenance  of  his 
wife. 

The  Queen's  Bench  Division  {dissen- 
tiente  Lord  Coleridge,  C.J.),  quashed  the 
order,  but  gave  leave  to  appeal. 

The  guardians  appealed. 

Wills,  Q.C.,  and  Cock,  for  the  appel- 
lants.— The  amount  of  relief  actually 
given  has  nothing  to  do  with  the  amount 
which  may  be  ordered.  31  &  Z2  Vict, 
c.  122.  s.  33  (1),  does  not  fix  any  such 
limit,  for  its  provisions  are  prospective. 

Charles,  Q.C.,  and  Bremner,  for  the  re- 
spondent. 

[Brett,  M.R.-  Is  it  a  condition  prece- 
dent to  the  authority  of  the  Justices  to 
make  the  order  that  the  guardians  should 
have  fixed  a  sum  f ] 

The  burden  on  the  parish  gives  the 
measure  of  the  Justices'  power;  the  Justices 
cannot  decide  what  that  burden  will  be,  the 
only  guide  that  they  can  have  is  the  amgunt 
of  relief  which  has  been  actually  given.  The 
Justices  can  only  act  under  section  33  (1), 
and  make  an  order  ''  towards  the  cost  of  the 
relief  of  the  wife."    Belief  is  a  technical 

(1)  31  k  32  Vict.  c.  122.  s.  S3:  "When  a 
married  woman  requires  relief  without  her  hus- 
band, the  guardians  of  the  union  or  parish 
....  to  which  she  becomes  chargeable  may 
apply  to  the  Justices,  .  .  .  and  thereupon  such 
Justices  may  summon  such  husband  to  appear 
before  them  to  shew  cause  why  an  order  should 
not  be  made  upon  him  to  maintain  his  wife, 
and  ....  may  make  an  order  upon  him  to  pay 
such  sum  weekly  or  otherwise  towards  the  cost 
of  the  relief  of  the  wife  as,  after  consideration 
of  all  the  circumstances  of  the  case,  shall  appear 
to  them  to  be  proper,  ]uid  shall  determine  in 
such  order  how  and  to  whom  the  payments  shall 
from  time  to  time  be  made.  •  .  •*' 
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word,  and  the  cost  of  relief  is  what  it  costs 
the  guardians,  and  therefore  what  it  costs 
the  ratepayers. 

Brett,  M.R. — I  think  that  under  this 
statute  the  Justices  are  not   entitled  to 
grant   to    a   wife   an  allowance    in  the 
nature   of  alimony.      Their   duty  is    to 
consider  what  is  the  proper   amount  of 
relief  which   ought   to    be  given   to  the 
wife  considered  as  a  pauper;  then  they 
ought    to  consider  the   circumstances  of 
the  husband,    and    all  the  relevant  cir- 
cumstances which  arise  in  connection  with 
the  case;  and  this  being  done,  they  can 
then  order  a  husband  to  pay  either  the 
whole  or  part  of  the  relief  which  they 
grant  to  the  wife  considered  as  a  pauper. 
J£  the  magistrates  proceed  on  the  ground 
that  they  are  entitled  to  order  alimony,  or 
something  in  the  nature  of  alimony,  they 
would,  I  think,  be  exceeding  their  juris- 
diction, and  then  there  would  be  a  remedy ; 
but  this  case  does  not  raise  that  question. 
The  amount  ordered  here  is  not  obviously 
alimony,  so  that  no  objection  arises  on  that 
ground  as  to  the  jurisdiction  of  the  magis- 
trates ;  but  the  argument  is  that  they  could 
not  make  this  order,  as  the  guardians  had 
not  previously  fixed  the  sum  which  was  to  be 
allowed  in  future :  or  that  as  the  guardians 
had  only  allowed  Ss.  a  week  in  the  past, 
the  JusticeB  were  limited  to  that  sum.     I 
am  unable   to  think  that  the  past  order 
binds  the  Justices,  nor  do  I  think  that  it 
is  a  condition  precedent  to  the  authority 
of  the  Justices  to  make  this  order  that  the 
guardians  should  have  previously  declared 
and  fixed  the  sum  which  is  to  be  paid  in 
the  future.    There  are  no  express  words 
in  the  Act  which  lay  down  any  such  con- 
dition, nor  can  it  be  imported  into  the  Act 
by  any  necessary  implication;  so  that  I 
am  unable  to  agree  with  the  judgment  of 
the  majority  of  the  Divisional  Court.     I 
think  that  the  magistrates  were  entitled 
to  make  this  order. 

BowEN,  L.J. — I  am  of  the  same  opinion. 
I  do  not  think  that  there  is  any  such  con- 
dition precedent  as  has  been  suggested. 
The  respondent  attempts  to  extract  it  from 
the  words  "towards  the  cost  of  the 
relief"  which  are  found  in  section  33,  as 
Plough  they  meant  that  the  order  must 
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be  made  in  subvention  of  an  order  for 
relief  already  made.  I  do  not  think  that 
such  a  limitation  exists,  although  I  agree 
that  the  Justices  have  not  authoritv  to 
make  an  order  in  the  nature  oC  alimony. 

Fry,  L.J. — I  have  come  to  the  same 
conclusion.  Section  33  of  31  <fe  32  Yict. 
c.  132,  enables  the  Justices  to  summon 
the  husband  to  shew  cause  why  an  order 
should  not  be  made  upon  him,  and  it  also 
enables  them  to  say  how  and  to  whom 
the  sum  ordered  shall  be  paid.  I  think, 
therefore,  that  the  Legislature  was  not 
merely  contemplating  the  case  of  a  pay- 
ment in  aid  of  the  sum  already  fixed,  that 
there  is  no  such  condition  precedent  as  is 
sugg^ted,  and  that  in  this  case  it  appears 
that  the  cost  of  the  maintenance  of  the 
wife  is  15^.  a  week. 

Appeal  aUowed. 

Solicitors— niffe,  Kiissell,  Illffe  k,  Gardale,  agents 
for  Mabane  &  Giaham,  South  Shields,  for 
appellants;  J.  S.  Coleman,  agent  for  J.  J. 
Bentbam,  Sunderland,  for  respondent. 


[IN  THE  COURT  OP  APPEAL.] 

{THE  GUABDIANS  OF  HEADINOTOK 
UNION,  OXFORD  (appelUmts)  r. 
THE  GUARDIANS  OF  ST.  OLAVE's 
UNION,  SURREY  (respondents)* 

Poor — Order  of  Removal — Children 
Deserted  by  Widowed  Mother — DerivcUive 
Settlement — Birth  Settlement  of  Children — 
Divided  Parishes  Act  (39  <S:  40  Vict.  c.  61), 
s.  35. 

E,  C.  tDOs  bom  in  the  appellant  union, 
and  died  leamng  a  widow  and  four  chil- 
dren, none  of  whom  were  bom  in  that 
union.  Neiiher  R.  C,  nor  his  widow  had 
acquired  a  settlemetU  in  his  or  her  oum 
right,  cmd  the  vndow  had  deserted  the 
children  after  the  death  of  her  husband. 
Thefaiher  of  R.  C.  had  acquired  a  settle- 
ment in  the  appellant  union.  The  children, 
who  were  under  the  age  of  sixteen,  became 
chargeable  to  the  respondent  union  and 
were  ordered  to  be  removed  to  the  appellant 
union : — Held,  that  the  order  of  removal 
must  be  quashed,  inasmuch  as  it  was  not 

*  Coram  Brett,  M.R. ;  Bowen,  L.J.,  and 
Fry,  L.J. 
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Oua/rdians of  HeadtTigton  Unions,  Ovardians 
ahewn  that  the  widowed  mother  had  ac- 
quired a  aetHernent  of  lier  ovm^  and  eonse- 
quenily  the  children  would  have  to  take  the 
aetilement  of  their  JatJury  which  was  a  de- 
rivative settlement  and  cotUd  not  he  en- 
quired into,  as  derivative  settlements  were 
abolished  by  39  <L-  40  Vict.  c.  61.  s.  35. 

Appeal  from  the  Queen's  Bench  Division 
upon  a  Special  Case ;  the  facts  stated  were 
suhstantially  as  foUows : — 

On  the  13th  of  October,  1881,  two  Jus- 
tices for  the  county  of  Surrey  adjudged 
that  the  place  of  the  last  settlement  of 
Alfred  Collier,  aged  seven ;  Henry  Collier, 
aged  six ;  Victor  Collier,  aged  four ;  and 
Daisy  Collier,  aged  thi'ee,  was  in  the  parish 
of  St.  Giles,  in  the  appellant  union,  and 
ordered  them  to  be  removed  there  from 
the  respondent  union. 

The  children  were  the  lawful  children 
of  Bichard  Eandall  Collier  (who  died  in 
November,  1879)  and  of  Mary  Collier  his 
widow,  who  was  still  living,  at  some  place 
unknown.  All  the  children  wero  bom  out 
of  the  appellant  union.  Neither  the  fiither 
nor  mother  of  the  pauper  children  acquired 
a  settlement  in  his  or  her  own  right.  The 
father  was  the  lawful  son  of  John  Collier, 
and  was  bom  in  1842  in  the  appellant 
union,  in  which  union  John  Collier  had  ac- 
quired a  settlement  by  renting  a  tenement. 

The  Court  of  Quarter  Sessions  held  that 
the  case  came  within  the  first  clause  of 
section  35  of  39  A  40  Vict.  c.  61  (1); 
that  the  children  took  the  settlement  of 
their  widowed  mother  in  the  appellant 
union,  and  dismissed  the  appeal,  subject  to 
the  opinion  of  the  Queen's  Bench  Division 
upon  a  Special  Case. 

(I)  39  &  40  Vict.  c.  61.  s.  36:  «*No  person 
shall  be  deemed  to  have  derived  a  settlement 
f  njm  any  other  person,  whether  by  parentage, 
estate  or  otherwise,  except  in  the  case  of  a  wife 
from  her  husband,  and  in  the  case  of  a  child 
under  the  age  of  sixteen,  which  child  shall  take 
the  settlement  ot  its  father,  or  of  its  widowed 
mother,  as  the  case  may  be,  up  to  that  age,  and 
shall  retain  the  settlement  so  taken  until  it  shall 
acquire  another  .... 

*'  If  any  child  in  the  section  mentioned  shall 
not  have  acquired  a  settlement  for  itself  or 
being  a  female  shall  not  have  derived  a  settle- 
ment from  her  husband,  and  it  cannot  be  shewn 
what  settlement  such  child  or  female  derived 
from  the  parent  without  enquiring  into  the  de- 
rivative settlement  of  such  parent,  such  <^ild  or 
female  shall  be  deemed  to  be  settled  in  the 
parish  in  which  he  or  she  was  born." 
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The  Queen's  Bench  Division  (Lord  Cole- 
ridge, C.J.,  and  Mathew,  J.)  declined  to 
hear  the  Special  Case,  upon  the  ground 
that  the  Caae  stated  that  if  the  Court 
were  of  opinion  that  the  order  of  removal 
should  be  quashed,  judgment  was ''  to  be  en- 
tered accordingly  at  the  Quarter  SeBSLons." 

By  consent  of  counsel,  it  was  agreed 
that  the  caee  should  be  argued  in  the 
Court  of  Appeal  as  if  these  words  had 
been  struck  out  of  the  Special  Case. 


Bosanquet,  Q.C,  (with  him  «/.  ShorU)^ 
for  the  appellant  union. — By  the  first 
clause  of  section  35  derivative  settlemente 
are  abolished,  and  if  that  clause  had  stood 
alone  an  order  for  the  removal  of  these 
children  could  not  be  made,  because  they 
could  only  be  ordered  to  be  removed  to 
the  appellant  anion  by  virtue  of  a  deriva- 
tive settlement.  The  section,  however, 
contains  certain  exceptions — ^namely,  "  ex- 
cept in  the  case  of  a  wife  from  her  hus- 
band, and  in  the  case  of  a  child  under  six- 
teen." In  the  latter  case,  the  child  is  to 
take  the  settlement  of  its  father,  if  alive, 
or  of  its  widowed  mother  if  the  &ther  is 
dead,  as  the  case  may  be,  up  to  the  age  of 
sixteen,  and  is  to  retain  the  settlement  so 
taken  until  it  has  acquired  another.  Here 
the  £a>ther  is  dead,  so  that  the  children 
would  go  with  the  widowed  mother  and 
take  whatever  settlement  she  may  have 
acquired  other  than  a  derivative  settle- 
ment. But  the  settlement  of  the  mother 
is  a  derivative  settlement,  for  she  acquired 
it  from  her  deoeased  husband. 

[He  was  stopped  by  the  Court.] 

FhUbrick,  Q.C,  and  F.  Mead  (with  them 
Reginald  Brown),  for  the  respondent 
union. — In  The  Guardians  of  Liverpool  v. 
2^he  Guardians  of  Portsea  Union  (2)  an 
order  was  sought  for  the  removal  of  the 
mother  and  children;  the  father  of  the 
children  bad  acquired  a  settlement  by 
birth ;  but  the  mother  had  no  settlement 
of  her  own  :  she  was  a  wife,  although  she 
became  a  widow,  and  the  Court  was  there- 
fore entitled  to  enquire  into  the  settlement 
of  her  husband. 

The  Court  there  seemed  to  think  that  as 
the  wife  had  no  settlement  of  her  own  she 
took  the  settlement  of  her  husband  on 
marriage,  and  that  the  children  took  their 
father's  birth  settlement.    Unless  an  inde- 

(2)  Ante,  p.  68 ;  Law  Rep.  12  Q.B.  D.  303. 


THE  DUTIES  OF  MAaiSTBATES. 


Vol.  53.] 

Onardiani  of  HetMngton  Union  v.  Cfnardiam 

pendent  settlement  of  the  mother  is  proved, 
the  fkther's  birth  settlement  can  be  relied 
on.  Any  question  as  to  the  derivative 
settlement  of  the  father  must  be  ignored, 
and  in  all  cases  one  must  go  back  to  his 
birth  settlement. 

[BowsN,  L.J.,  referred  to  In  re  The 
Guardians  of  the  Parish  of  MaryUbone  v. 
The  Guardians  of  Wycombe  Union  (3),  and 
also  to  Archbolc^s  Poor  Law  (4).] 

Two  constructions  may  be  put  upon  the 
words  ''as  the  case  may  be."  If  the 
father  is  alive  the  child  is  to  take  his  set- 
tlement ;  but  if  he  is  dead,  then  it  takes 
the  settlement  of  its  widowed  mother,  but 
that  b  only  if  she  has  acquired  a  settle- 
ment. If  the  father  had  become  chargeable 
to  a  parish,  no  evidence  could  be  given  of 
a  settlement  derived  from  his  fa&er,  be- 
cause that  would  be  contrary  to  the  terms 
of  the  first  part  of  section  35.  A  settle- 
ment acquii^  in  his  own  right  must  be 
stated,  or  else  his  birth  settlement.  When 
the  fiither  of  .these  children  died,  his  place 
of  settlement  was  in  the  appellant  union. 
That  settlement  was  an  original  and  not  a 
derivative  settlement.  He  had  only  ac- 
quired a  settlement  by  birth,  and  a  birth 
settlement  gives  a  person  a  stcUus  of  settle- 
ment. The  birth  settlement  is  subject  to 
be  displaced  if  either  the  person  himself 
or  his  £Either  subsequently  acquire  another 
settlement. 

The  Madefy  Union  v.  7%e  Bridgnorth 
Union  (5)  was  also  referred  to. 

Bbsit,  M.R. — In  this  case  the  question 
is  as  to  the  removal  of  four  legitimate 
pauper  children,  whose  father  is  dead  and 
whose  mother,  though  alive,  has  deserted 
them,  and  who  have  become  chargeable  to 
the  parish  in  which  they  have  been  found. 
An  order  for  their  removal  to  the  place  of 
settlement  of  their  fitther  was  affirmed  by 
the  Court  of  Quarter  Sessions.  That 
order  is,  by  consent,  to  be  treated  as  if  the 
application  had  been  made  to  the  Queen's 
Bench  Division  to  quash  the  order  of 
removal.  That  consent  was  not  taken  in 
the  Queen's  Bench  Division,  and  a  pre- 
liminary objection  was  there  raised  that 
that  Court  could  not  decide    upon  the 

(8)  Ante,  p.  88. 
(4)  12th  ed.,  p.  586. 

(6)  52  Law  J.  Bep.  M.O.  71 ;  Law  Eep.  11 
Q.B.  D.  314. 
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merits,  because  of  the  form  in  which  the 
case  was  presented  to  them.     We  have 
not  therefore  any  decision  of  the  Court 
below  on  the  merits,  but  only  upon  the 
preliminary  objection;    and  we  are  not 
called  upon  to  say  whether  that  objection 
would  be  fatal,  because  the  case  is  to  be 
treated  as  if  the  order  of  the  Quarter 
Sessions    had    been    brought    up    to  be 
quashed.     The  point  before  us  is,  therefore, 
whether  the  order  to  remove  these  children 
to  the  place  of  settlement  of  their  &ther 
was  right.     The  settlement  of  the  mother 
is  not  known,  nor  whether  she  had  ac- 
quired any  other  settlement.     If  she  had 
not  acquired  any  other  settlement,  and  if 
she  herself  had  to  be  removed,  she  could 
no  doubt  have  been  removed  to  the  place 
of  settlement  of  her  husband.     That  point 
does  not  arise  here,  but  the  question  is  as 
to  the  removal  of  the  children  without 
their  mother.     The  case  depends  upon  the 
construction  of  section  35  of  39  <fe  40  Yict. 
c.  61,  and  I  say  again  that  I  cannot  see 
any  clear  reading  of  this  section,  and,  in 
my  opinion,  it  is  unintelligible.    One  read- 
ing of  the  first  part  of  the  section  would, 
to  my  mind,  govern  this  case  if  the  section 
can  be  read  without  doubt.     Suppose  the 
meaning  of   the  words    "except  in  the 
case  of  a  wife  from  her  husband  "  is  except 
in  the  case  where  you  are  removing  a  wife, 
there  the  case  of  the  wife  would  be  wholly 
out  of  our  consideration.     If  the  meaning 
of  the  other  part  of  the  section  is  except 
in  the  case  of  removing  a  child  under  six- 
teen, which  child  is  to  take  the  settlement 
of  its  father,  that  is  if  its  father  is  alive, 
or  of  its  widowed  mother  if  the  father  is 
dead,   I   think  that  this  case  would  be 
governed  by  it   and  the  diildren  would 
then  take  the  settlement  of  their  mother. 
If  that  is  the  way  of  reading  the  section, 
the  settlement  of  the  mother  was  to  be 
derived  from  her  husband,  unless  it  could 
be  shewn  that  she  had  acquired  a  settle- 
ment of  her  own — that  is,  it  being  shewn 
that  she  had  a  derivative  settlement.     It 
being  shewn  that  she  is  married  and  had 
not  acquired  a  settlement  of  her  own,  you 
cannot  enquire  what  was  the  settlement  of 
her  husband,  and  cannot  therefore  find 
what  her  settlement  is :  the  case  would 
then  come  within  the  third  part  of  the 
section,  and  the  children  would  go  to  the 
place  of  their  birth,  but  certainly  not  to 
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the  place  of  settlement  of  their   father. 
Is  it  necessary  to  determine  that  question 
nowl    There  is  a  great  difficulty  in  so 
holding,  for  if  it  be  true,  and  the  children 
are  beyond  the  age  of  seven  and  under 
sixteen,  the  mother  would  have  to  go  to 
the  place  of  settlement  of  her  husband; 
but  in  speaking  of  the  children,  you  can 
only  get  at  their  settlement  by  reason  of 
the  derivative  settlement  of  their  mother, 
and  they  would  therefore  have  to  be  sent 
to  the  place  of  their  birth.     That  may  be 
harsh  legislation,  but  it  may  be  that  it  is 
right.     I  think  that  the  decision  of  Lord 
Coleridge  in  The  Guardians  of  Liverpoo 
V.  The  Guardians  of  Portsea  (2)  tends  to 
shew  that  that  is  not  his  view,  but  that 
his  view  is  that  if  the  widowed  mother 
has  not  acquired  a  settlement  of  her  own, 
you  must  enquire  into  the  settlement  of 
the  father.     That  would  not  be  so  harsh, 
for  if  the  mother  and  children  are  removed 
together,  they  would  be  removed  to  the 
place  of  settlement  of  her  husband.     The 
mother  not  having  acquired  a  settlement 
of  her  own,  the  children  would  therefore 
also  go  to  the  place  of  settlement  of  their 
father.     But  if  she  had  acquired  a  settle- 
ment  of  her  own  she  would  be  removed 
there,  and  the    children  also   would  be 
removed  with  her,  because  it  would  then 
be  unnecessary  to  enquire  into  a  derivative 
settlement.     If  we  can  eventually  come  to 
that  view  of  the  section  I  should  not  be 
sorry.     Supposing  the  view  is  that,  if  the 
mother  has  not  acquired  a  settlement  of 
her  own,  the  children  may  be   removed 
to  their  father's  settlement,  you  come  to 
the  present  case  and    ask  what  is  the 
father's  settlement.     We  have  held  that 
although — if  the  first  part  of  the  section 
stood  alone — a  derivative  settlement  could 
not  be  enquired  into,  except  in  the  case  of 
removing  a  wife  and  children,  yet  if  you 
read  the  third  part  of  that  section  it  is 
obvious  that  the  Legislature  meant,  if  it 
meant  anything,  that  you  may  to  a  certain 
extent  be  compelled  to  enquire  whether 
the  parent's  settlement  was  a  derivative 
settlement  or  not.     Li  the  recent  case  of 
In  re  The   Guardians  of  the  Parish  of 
Afarylebone  v.  The  Guardians  of  Wycomhe 
Union    (3)    we  came  to  the  conclusion 
that  that  obliges  one,  when   enquiry  is 
made  as  to  the  settlement  of  a  child,  to 
enquire   whether  the  settlement  of   the 
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parent  is  derivative  or  not.      But    the 
moment  that  it  is  found  that  the  parent's 
settlement  is  a  derivative  settlement,  fur- 
ther enquiry  as  to  what  it  was  is  stopped, 
and  the  child  must  then  be  sent  to  the 
place  of  its  birth.     Upon  that  assumption, 
enquiry  may  in  the  present  case  be  made 
into  the  settlement  of  the  father  of  these 
children.     The  fiither  was  the  legitimate 
son  Oi  a  father  who  had  acquired  a  settle- 
ment.    Then  what  is  the  settlement  of  the 
son  1     It  is  stated  that  he  had  never  ac- 
quired a  settlement  of  his  own,  and  there- 
fore his  settlement  is  the  settlement  of  his 
father,  and  as  that  is  a  derivative  settle- 
ment no  further  enquiry  can  be  made,  and 
the  children  must  therefore  be  sent  to  the 
place  of  their  birth.     But  it  is  not  known 
where  that  is.     When  that  case  comes 
before  us,  we  may  have  to  construe  this 
section  with  regard  to  the  mother.     There 
we  stop,  and  although  we  cannot  say  where 
the  children  are  to  be  sent,  we  must  say 
that  they  are  not  to  be  sent  to  the  appellant 
union.     The  only  argument  stated  against 
that  was  that  the  father's  settlement  was 
a  status — that  is,  that  a  derivative  settle- 
ment is  a  status  of  settlement.      With 
regard  to  that  status  it  was  said  that  the 
moment  a  child  is  born  the  status  of  settle- 
ment is  the  place  of  his  birth.     But  if  the 
father  has  a  settlement,  then  the  moment 
the  stcUus  is  supposed  to  be  given  it  is 
taken  away,  because  the  father  has  a  settle- 
ment, and  the  settlement  of  the  child  is 
the  settlement  which  the  father  has  ac- 
quired.   It  is  clear  to  my  mind  that  the 
way  in  which  the  proposition  has  been 
hitherto  stated  is  right,  and  that  the  only 
meaning  of  a  birth  settlement  is  that  the 
evidence  as  to  where  a  man  is  bom  is 
prima  foMsie  evidence  of  the  place  of  his 
settlement.   That  only  comes  to  this — ^that 
the  child  would  probably  be  bom  in  the 
place  where  the  feither  and  mother  live. 
It  is  a  not  unfrequent  accident  that  the 
child  is  born  in  some  place  where  the 
parents  have  no  settlement.     But  in  olden 
times,  when  people  did  not  travel  about  as 
much  as  they  now  do,  a  child  was  prima 
facie  bom  where  his  parents  were  domi- 
ciled   and  therefore  settled.     For  these 
reasons,  without  giving  any  further  opi- 
nion as  to  whether  my  mind  goes  exactly 
with  what  I  am  inclined  to  think  was  the 
view  taken  by  Lord  Coleridge  as  to  the 
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oomstruction  of  the  first  part  of  the  section, 
I  do  not  think  it  necessary  to  decide  that 
point  in  this  case,  because,  even  if  we  were 
to  differ  from  him,  the  case  here  would  be 
dear.  If  we  agreed  with  that  view  the 
case  would  nevertheless  fail,  because  we 
are  unable  to  tell  here  what  was  the  settle- 
ment of  the  father  of  the  children  without 
enquiring  into  his  settlement,  which  it  is 
dear  was  a  derivative  settlement. 

BowEN,  L.  J. — I  am  of  the  same  opinion. 
These  children  are  under  the  age  of  sixteen, 
their  father  is  dead,  and  the  settlement  of 
their  mother  is  not  known.     An  order 
has  been  made  for  their  removal  to  the 
appellant    union.       The  ground    of   our 
decision  is  that    the  settlement  of   the 
children's  father  has  been  shewn  to  be,  not 
an  original,  but  a  derivative,  settlement. 
But  section  35  then  comes  into  force,  and 
in  the    first    place    abolishes    derivative 
settlements,  except   in    certain    excepted 
cases,  among  which  the  present  case  would 
in  the  first  instance  fall.     One  case  is, 
"  except  in  the  case  of  a  child  under  the 
age  of  sixteen,  which  child  shall  take  the 
settlement  of  its  father,  or  of  its  widowed 
mother,  as  the  case  may  be,  up  to  that 
age."     These  children  were  under  sixteen, 
and  are  therefore  to  take  the  settlement  of 
their  father  or  widowed  mother  as  the 
case  may  be.    The  father,  however,  is  dead, 
and  therefora  it  may  be  said  that  they  are 
to  take  the  settlement  of  their  widowed 
mother.    But  her  settlement  is  unknown. 
It   was  argued   that  in  that  event  the 
children  are  relegated  to  the  settlement  of 
their  £either.     It  is  not  necessGiry  to  decide 
what  is  the  exact  meaning  of  the  words 
"  as  the  case  may  be,"  whidi  are  difficult 
to  construe :  because,  in  any  event,  assum- 
ing that  the  children  are   to   take    the 
settlement  of  their  father,  they  neverthe- 
less fall   within  the  scope  of  the   third 
clause  of  section  35,  which  provides  that, 
although  they  may  take  the  settlement  of 
their  father,  yet  in  the  event  of  it  being 
impossible  to  arrive  at  his  settlement  with- 
out enquiring  into  a  derivative  settlement, 
they  are  no  longer  to  follow  his  settle- 
ment when  it  is  found,  but  to  go  to  a 
different  place.     The  enquiry  here  shews 
that  the  fiither's  settlement  is  a  derivative 
settlement,  and  the  children  can  no  longer 
be  compelled  to  follow  that  settlement. 
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Fry,  L.J. — I  am  of  the  same  opinion- 
The  first  part  of  section  35  provides  gene- 
rally for  the  abolition  of  derivative  settle- 
ments.    But  it  contains  certain'exceptions , 
one  of  which  is  '4n  the  case"'of  a  ''child 
under  sixteen,  which  child  shall  take  the 
settlement  of  its  father  or  widowed  mother, 
as  the  case  may  be,  up  to  that  age."     Two 
interpretations  have  been  put  upon  the 
words  "  as  the  case  may  be."    Upon  the 
one  hand  it  is  said  that  the  child  is  to  take 
the  settlement  of  its  father,  if  living  at  the 
tipue  when  the  question  as  to  the  removal 
arises ;  or  of  the  widowed  mother,  if  the 
father  be  then  dead  and  the  mother  alive. 
On  the  other  hand  it  is  said  that  those 
words  may  only  refer  to  the  possible  con- 
tingency  of   a  widowed  mother  having 
subsequently  to  the  death  of  her  husband 
aoquinsd  another  settlement.     If  the  first 
interpretation  is  applied  to  this  case,  it 
would  give  to  the  children  the  settlement 
of  their  mother.     But  it  has  not  been 
shewn  that  her  settlement  is  in  the  appel- 
lant union.  Supposing,  on  the  other  hand, 
the    proper    interpretation    is    that    the 
children  are  to  take  the  settlement  of  their 
father  unless  the  widowed  mother  haa  sub- 
sequently acquired  another  settlement,  then 
we  are  driven  to  enquire  what  was  the 
settlement  of  the  father ;  and  that  leads  us 
to  a  consideration  of  the  third  clause  of 
the  section,  which  provides  that  enquiry 
shall  not  be  made    into    the  derivative 
settlement  of  the  parent — so  that  enquiry 
must  be  made  whether  the  parent  had  a 
derivative  or  original  settlement.     If  the 
settlement   is  original,  it  can    be  acted 
upon;    but  not  so  if  it  is  a  derivative 
settlement.     It  is  plain  that  the  enquiry 
whether  the  parent  here  had  a  derivative 
settlement  or  not  must  be  answered  in  the 
afiirmative;  and  no  further  enquiry  can 
be  made.     Under  the  third  clause  of  the 
section,  these  children  must  be  referred  to 
the  place  of  their  birth.    Upon  either  con- 
struction of  the  words  I  arrive  at  the  same 
conclusion.    The  appeal  most  therefore  be 
allowed. 

Order  of  removal  qiMshed. 


Solicitors— Philpot  k  Son,  agents  for  A.  E. 
Ward,  Oxford,  for  appellants ;  Saw  &  Son, 
Greenwich,  for  respondents. 
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[CROWN  CASE  RESERVED.] 

1884.     1  ^ 

Anril  5     I         ^™^  QUEEN  V.   CARTER.* 

Evidence  —  Heceiving   Stolen    Goods — 
Guilty   Knowledge  —  The    Possession    of 
other  Stolen  Property — The  Prevention  of 
Crimes  Act,  1871  (34  d;  35  Vict.  c.  112.  s. 
19). 

By  34  dh  35  Vict,  c,  112.  s,  19,  it 
is  enacted  ih<U — "  Where  proceedings  are 
taken  against  any  person  for  having  re- 
ceived goods  knoioing  them  to  JCtive  been 
stolen,  or  for  having  in  his  possession 
stolen  property,  evidence  may  be  given  cU 
any  stage  of  Uie  proceedings  thai  there  was 
found  in  the  possession  of  such  person 
other  property  stolen  within  the  pre- 
ceding period  of  twelve  morUhs,  and  such 
evidence  may  he  taken  into  consideration 
for  the  purpose  of  proving  that  such  per- 
son knew  the  property  to  be  stolen  which 
forms  the  subject  of  proceedings  taken 
against  him  "  : — Held,  that,  in  order  to  shew 
guilty  knowledge  umder  that  section,  it 
must  be  proved  that  such  **  other  property  " 
was  found  in  the  possession  of  the  prisoner 
at  the  time  when  he  is  found  in  the  posses- 
sion of  the  property  which  is  the  subject  of 
the  indictment. 

The  Queen  v.  Dra^  (14  Ck)x  C.C.  p.  85) 
approved  of 

Case  reserved  bj  the  Chairman  of  the 
Quarter  Sessions  for  the  oountj  of  E^ssex. 

1.  The  pnBoner  was  indicted  for  steal- 
ing a  mare,  the  property  of  Alfred  Smith, 
on  the  20th  of  May,  1883,  and  the 
indictment  contained  a  second  count  for 
receiving  the  same  animal  well  knowing 
it  to  have  been  stolen. 

2.  It  was  proved  that  Carter  was  in 
possession  of  the  mare  almost  immediately 
after  it  was  stolen,  he  having  sold  it  on  or 
about  the  26th  of  May,  1883. 

3.  Evidence  on  behalf  of  the  prosecu- 
tion, to  the  effect  that  another  marjB,  the 
property  of  Harry  Broyd,  which  had  been 
stolen  on  the  22nd  of  October,  1882,  and 
for  which  a  man  named  John  To! son  had 
been  convicted,  was  in  the  possession  of 
Carter,  and  sold  by  him  on  the  9th  of 
May,  1883,  was  tendered  on  the  second 

^ Coram  Lord  Ck>leridge,  C.J.;  Hawkins,  J.; 
Stephen,  J. ;  Williams,  J.,  and  Mathew,  J. 


court  of  the  indictment,  under  the  first 
paragraph  of  section  19  of  the  Preven- 
tion of  Crimes  Act^  1871,  which  is  as 
follows  : — "  Where  proceedings  are  taken 
against  any  person  for  having  received 
goods  knowing  them  to  be  stolen^  or  for 
having  in  his  possession  stolen  property, 
evidence  may  be  given  at  any  stage  of  the 
proceedings  that  there  was  found  in  the 
possession  of  such  person  other  property 
stolen  within  the  preceding  period  of 
twelve  months,  and  such  evidence  may  be 
taken  into  consideration  for  the  purpose  of 
proving  that  such  person  knew  the  pro- 
perty to  be  stolen  which  forms  the  subject 
of  the  proceedings  taken  against  hioL" 

4.  It  was  contended  on  behalf  of  the 
prisoner  that  this  evidence  was  inadmis- 
sible, inasmuch  as  Broyd's  mare  was  not 
found  in  the  possession  of  the  prisoner  at 
the  time  of  his  possession  of  Smith's  mare, 
he  having  previously  disposed  of  it. 

5.  Counsel  for  the  prosecution  con- 
tended that  if  such  other  property  stolen 
within  the  preceding  twelve  months  was 
found  in  the  prisoner's  possession  at  any 
time  during  the  said  twelve  months  the 
evidence  of  such  fact  was  admissible ;  and 
the  Court  decided  to  admit  it  and  to 
reserve  the  question  for  the  opinion  of  this 
Court. 

6.  The  piisoner  was  convicted  of  steal- 
ing and  not  of  receiving  the  mare. 

7.  The  question  for  the  consideration  of 
the  Court  is,  was  the  evidence  as  to 
Droyd's  mare  having  been  in  prisoner's 
possession  admissible  under  the  section  of 
the  Act  before  referred  to. 

Wedderbum  appeared  for  the  prisoner. 
Grulfbe  appeared  for  the  prosecution. 

The  Court  held  that  the  evidence  was 
inadmissible,  and  that  the  decision  of 
Bramwell,  L.J.,  in  The  Queen  v.  Drage 
(1)  was  right  and  was  directly  in  point. 

Conviction  quashed. 


Solicitors — Haynes  &  Clifton,  Romford,  Essex, 
for  the  prosecution ;  J.  W.  Atkinson,  Strat- 
ford, for  the  prisoner. 


(1)  14  Cox  C.C.  p.  86. 
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[IN  THB  OOUBT  OF  APPEAL.] 

/^THS  QUEEN  (oH  the  pTosecution 

MKRl      I     of  ike  Assessment  CommUtee 

fjt      nc'  J      of  the  Poplar   Union,   re- 

27^28      I      •P*^**^^**^)  ^'  T^^  ^^8T  AND 

*  I       WEST  INDIA  DOCKS  OOMPANY 

L     (appeUanta),* 

Poor  —  Eating  —  Quinquennial  Vahior 
tion — Supplemental  VahuUian — Alteration 
—  Preceding  twelve  months  —  Evidence  — 
Valuation  (Metropolis)  Act,  1869  (32  A  33 
Viet.  e.  67),  ss.  46  and  47. 

The  quinquennial  valuation  made  under 
the  ValuaUm  (Metropolis)  Act,  1869,  is 
conclusive  tu  to  the  vci^e  of  the  property  at 
the  time  it  was  made,  and  the  owner  is  not 
entitled,  for  the  purpose  of  a  supplemental 
valuation  list,  to  have  the  property  valued 
at  its  present  actual  vahie  a/rid  such  value 
entered  in  the  supplementary  list,  but  to 
have  deducted  merely  the  alteration,  if  way, 
tn  value  which  has  taken  place  during  the 
preceding  twdve  months  (per  Brbtt,  M.R., 
amd  BowsN,  L. J. ;  Fby,  HJ.,  dissentiente). 

In  support  of  a  claim  by  the  owner  of 
property  to  have  that  property  inserted  in 
a  supplemental  vcduation  Hst  made  by  the 
overseers  of  a  metropolitan  parish,  on  the 
ground  that  an  alteration  has  taken  place 
tn  the  value  of  such  property  within  the 
preceding  twelve  months,  within  the  mean- 
ing of  section  A6  qf  the  Valuation  (Metro- 
pdis)  Act,  1869,  evidence  of  dimvnution 
in  annual  profits  is  admissible  and  rele- 
vant ;  and,  unless  explaiTied  or  rebutted,  is 
evidence  of  such  diminution. 

Judgment  of  Divisional  Court  (reported 
ante,  p.  20)  varied. 

Appeal  from  a  decision  of  the  Divisional 
Oomt  on  a  Special  Case.  The  case  is  re- 
ported ante,  p.  20,  where  the  facts  and 
sections  of  the  Act  relied  upon  are  set  out. 

Sir  H,  Oiffard,Q.C.,  and  Kenelm  Digby 
(with  them  Marriott,  Q.C.),  for  the  dock 
company. — ^The  principle  established  by 
Grove,  J.,  is  that  the  alteration  in  value 
which  occurs  in  one  year  cannot  be  taken 
into  account,  for  it  may  be  but  part  of  a 
casoai  fluctuation  in  the  profits,  and  that 
would  not  be  a  regular  dedine  in  the  profits 

*  Cortm  Brefct»  M.B. ;  Bowen,  L.J.,  and  Fry, 
LJ. 

You  fi8.-*M.a 


within  the  meaning  of  the  statute;  and 
that  it  is  not  open  to  the  appellants  to  shew 
that  the  alteration  is  part  of  a  regular 
diminution  in  the  profits,  for  that  would 
be  to  go  beyond  the  particular  year  to  which 
the  statute  confines  the  appellants.  This 
view,  it  is  submitted,  is  not  the  correct  one. 
The  statute  allows  the  appellants  to  give 
evidence  that  there  has  been  an  alteration, 
and  in  so  doing  to  shew,  not  only  the  dimi- 
nution, but  also  the  actual  alteration  in  the 
value  of  the  property  assessed.  Here  the 
figures  constitute  the  facts  which  establish 
that  there  has  been  a  substantial  alteration, 
and  that  that  is  not  exceptional :  so  that 
that  is  the  material  fact  which  the  hypo- 
thetical tenant  would  take  into  account. 

25  &  26  Vict.  c.  103.  ss.  22  and  25 ;  32 
k  33  Vict.  c.  67.  ss.  46  and  47;  The  Queen 
V.  The  Abney  Park  Cemetery  Company  (1), 
The  Queen  v.  The  Grand  Junction  Hail- 
way  Company  (2),  The  Queen  v.  The  Assess- 
ment  Committee  of  St.  Mary,  Islington  (3) 
and  The  Queen  v.  The  Bristol  Dock  Com- 
pany (4)  were  referred  to. 

The  SoUcitor^eneral  (Sir  F.  HerscheU, 
Q.C.)  and  HoU,  Q.C.  (with  them  FuOar- 
Um),  for  the  respondents. — ^The  scheme  of 
the  statute  is  that  there  should  be  a 
periodical  valuation  made  in  which  the 
whole  question  of  the  rateable  value  should 
be  gone  into,  and  that  the  value  then 
arrived  at  should  remain  in  force  for  the 
period  of  five  years ;  so  that  even  if  there 
is  an  alteration  in  the  value,  still  no  en- 
quiry can  be  made  into  the  real  value  of 
the  premises.  The  original  value  must  be 
assumed  to  be  settled,  and  then  the  amount 
of  the  diminution  which  has  occurred 
within  the  year  may  be  deducted  therefrom. 
The  assessment  committee  can  only  deal 
with  the  alteration  which  has  arisen  within 
the  preceding  twelve  months.  No  evi- 
dence can  be  given  of  anything  which  has 
occurred  prior  to  that  period,  and  the  only 
alteration  which  can  be  made  is  to  deduct 
from  the  settled  rateable  value  the  diminu- 
tion proved  to  have  occurred  within  the 
twelve  months.     There  can  be  no  valua- 

(1)  42  Law  J.  Bep.  M.C.  124 ;  Law  Bep. 
8  Q.B.  616. 

(2)  4  Q.B.  Bep.  18 ;  18  Law  J.  Bep.  M.C.  94. 
(S)  48  Law  J.  Bep.   M.C.   123;    Law  Bep. 

4  Q.B.  D.  309. 

(4)  1  Q.B.  Bep.  636 ;  10  Law  J.  Bep.  M.C. 
105. 
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tion  de  novo  :  so  that  even  if  there  is  evi- 
dence of  a  diminution,  still  no  evidence 
could  be  offered  which  would  tend  to  prove 
that  the  original  rateable  value  had  been 
incorrectly  fixed. 

32  &  33  Yict.  c.  67.  ss.  43,  46  and  47 
were  referred  to. 

Dighy  replied. 

Brett,  M.R. — In  this  case  the  Divi- 
sional Court  quashed  an  order  of  the 
Assessment  Sessions  upon  the  ground  that, 
although  evidence  was  tendered  to  the 
sessions  which  was  admissible  and  relevant, 
yet  it  was  not  prima  facie  evidence  of  such 
an  alteration  as  would  entitle  that  Court 
to  order  a  supplemental  list  to  be  made 
out<  On  this  appeal  we  are  put  into  the 
position  of  the  Divisional  Court,  and  if 
we  disagree  with  them  to  a  certain  extent, 
we  must  consider  whether  the  order  of  the 
sessions  should  stand  as  it  is,  or  whether 
it  should  be  altered,  and  to  what  extent. 
The  matter  to  be  dealt  with  is  the  rateable 
value  of  certain  docks,  which  were  valued 
at  what  is  called  the  quinquennial  period, 
and  that  period  is  now  running.  In  order 
to  get  at  that  rateable  value,  there  was 
also  necessarily  the  gross  annual  value 
which  was  also  fixed  at  that  time.  The 
dock  company,  during  the  quinquennial 
period,  a«iert  that  a  supplemental  list 
ought  to  be  made  by  reason  of  an  altera- 
tion in  the  rateable  value  of  the  docks 
which  has  occurred  within  the  year  pre- 
ceding  their  application.  On  the  other 
hand,  it  is  asseiiied  against  tiiem  that  there 
is  no  evidence  of  such  an  alteration  as 
would  authorise  the  proper  authorities  to 
make  a  supplemental  list  altering  the  rate- 
able and  gross  annual  value  of  the  docks. 
It  is  dear  that  unless  the  dock  company 
can  shew  that,  by  reason  of  something 
which  has  happened  within  the  year  before 
that  in  which  they  made  their  application 
for  a  supplemental  list^  the  rateable  value 
and  the  gross  annual  value  of  their  docks 
is  altered,  then  the  valuation  as  shewn  in 
the  quinquennial  Hst  must  stand,  whether 
that  valuation  was  right  or  wrong  at  the 
time  when  it  was  fixed.  The  Divisional 
Court  held  that  evidence  was  tendered 
which  was  admissible  and  relevant  in  ordo: 
to  shew  that  there  was  such  an  alteration ; 
but,  as  £Bir  as  I  understand  their  dedsionj 
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it  was  held  that,  even  when  the  evidence 
was  admitted,  it  did  not  shew  a  prima  fade 
case.  On  the  present  appeal  it  was  argued 
against  the  company  that  there  was  no 
evidence  at  all  which  ought  to  have  been 
admitted,  and,  further,  that  the  evidence 
which  was  admitted  afforded  no  prima  facM 
case  of  an  alteration  within  the  preceding 
twelve  months.  The  evidence  which  was 
tendered  consisted  of  the  books  and  accounts, 
and  evidence  to  justify  those  accounts  as 
correct,  of  the  receipts  and  expenditure  of 
the  company  during  the  last  preceding 
year,  and  the  accounts  for  several  p;^ 
ceding  years  were  also  tendered  in  evidence, 
with  the  same  evidence  to  justify  their 
accuracy ;  and  it  is  urged  on  behalf  of  the 
company  that  that  evidence  shewed  that 
there  had  been  a  &lling  off  in  the  receipts 
— ^although  the  rates  for  tonnage  had  not 
been  altered — during  the  preceding  year.  If 
that  be  so,  the  necessary  inference,  if  there 
has  been  no  alteration  in  the  amount  of  the 
rates,  \a  that  the  diminution  of  receipts  from 
the  entry  of  ships  into  the  docks  can  only 
have  arisen  from  a  less  amount  of  tonnage 
having  come  into  the  docks.  That  would  be 
clear ;  and,  supposing  it  stood  alone,  would 
it  or  would  it  not,  if  not  explained  or 
rebutted,  be  prima  fade  evidence  of  an 
alteration  in  the  rateable  value  occurring 
within  the  year  ?  It  is  not  necessary  to 
decide  that  point,  but  I  am  inclined  to 
think  that  it  would  be.  The  company, 
however,  propose  to  go  further,  and  to  shew 
that  the  diminution  in  the  amount  of  ton- 
nage coming  into  the  docks  in  the  last  year 
was  not  a  mere  accident,  but  was  caused 
by  a  successive  and  permanent  diminution 
of  custom.  If  that  is  proved,  I  cannot 
myself  doubt  but  that  it  is  prima  fade 
evidence  of  a  diminution  in  the  amount  of 
their  business,  which  diminution  occurred 
during  the  last  year,  and  is  not  a  mere  acci- 
dent. The  fact  of  a  diminution  of  the 
amount  of  tonnage  coming  into  the  docks  in 
the  last  year  may  be  explained  or  rebutted 
by  evidence  which  will  shew  that  it  does 
not  really  affect  or  vary  the  rateable  value 
of  the  docks.  If  the  diminution  arises  from 
a  mere  accident,  that  accident  would  be 
rectified  according  to  the  evidence  brought 
forward,  and  might  perhaps  be  replaced  by 
an  increase  of  tonnage  in  the  following 
year.    A  mere  falling  off  in  the  reoejpta 
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vould  not  affect  the  rateable  value ;  and  if 
a  temporary  falling  off  would  be  rectified 
by  an  increase  of  receipts  almost  imme- 
diately afterwards,  no  tenant  would  care 
much  about  the  temporary  decrease  in  the 
receipts.  But  if,  by  reason  of  the  evidence 
of  what  has  happened  during  the  previous 
period,  the  revenue  would  appear  as  if  it 
would  continue  to  fall,  it  is  impossible  to 
say  but  that  any  reasonable  tenant  would 
take  that  fact  into  account,  and  would  not 
give  the  same  rent  for  the  property  taking 
it  "  one  year  with  another."  I  tiierefore 
agree  with  the  Court  below  that  the  evi- 
dence was  admissible  and  relevant ;  but  I 
differ  from  them  in  this,  that,  although 
it  was  admissible  in  evidence,  it  did  not 
afford  prima  facie  evidence  of  an  altera- 
tion within  the  year.  If  that  be  so,  the 
Assessment  Sessions  ought  to  be  allowed 
to  consider  that  evidence — but  not  that 
evidence  alone,  for  it  may  be  explained  or 
rebutted ;  it  must  therefore  go  before  them 
in  order  that  they  may,  taking  that  evi- 
dence and  any  other  which  may  be  offered 
and  is  admissible,  ascertain  whether,  by 
reason  of  the  diminution  in  the  receipts 
within  the  last  year,  an  alteration  has 
been  caused  within  that  year  in  the  rate- 
able value  of  the  docks.  I  think  it  would 
be  wrong  to  send  back  the  case  to  the 
sessions  with  a  direction  to  consider  the 
evidence,  unless  we  were  to  endeavour  to 
assist  them  as  to  the  proposition  which 
they  have  to  decide  upon  the  evidence 
which  is  brought  before  them.  That  raises 
a  question  of  extreme  difficulty.  On  the 
one  side  it  was  argued  that  proof  of  an 
alteration  in  the  preceding  year  is  a  con- 
dition precedent  to  the  admissibility  of  a 
supplemental  list  at  all,  and  when  the  con- 
dition precedent  has  been  fulfilled  the 
whole  enquiry  as  to  what  is  the  rateable 
value  of  the  hereditament  is  to  be  begun 
de  novo  as  if  the  quinquennial  valuation 
had  never  taken  place,  and  that  the 
hereditament  is  to  be  then  and  there 
valued  at  the  time  when  the  supple- 
mental list  is  being  made,  and  as  if  it  had 
never  been  valued  before,  and  the  value 
so  obtained  is  to  be  compared  with  the 
value  which  is  in  the  existing  list;  also 
that  if  the  figure  in  the  new  1^  is  found 
to  be  less  or  greater  thim  that  in  the 
exisfeing  list^  then  that  figure  is  to  be  put 
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in  the  supplemental  list.  The  Solicitor- 
General  pointed  out  that,  if  that  be  the 
true  construction,  very  considerable  diffi- 
culties would  arise,  and  I  agree  that  it 
would  be  in  the  power  of  any  person  to 
force  an  appeal  against  the  existing  list — 
whether  it  be  a  quinquennial  or  a  previous 
supplemental  list — after  the  time  allowed 
for  an  appeal  had  elapsed ;  because  if,  by 
reason  of  some  alteration  being  made  or 
occurring  in  the  hereditament,  he  could 
reopen  the  whole  matter,  that  would 
virtually  be  an  appeal  from  what  had  been 
already  decided.  I  do  not  think  that  the 
Act  should  be  so  construed  as  to  produce 
that  result.  I  think  the  meaning  of  the 
Act  is  that  the  prior  decision  which  has 
not  been  appealed  against  must  for  all 
purposes  be  taken  to  represent  the  correct 
and  existing  figure;  and  that  what  one 
has  to  do  when  dealing  with  that  as  the 
correct  and  existing  figure,  is  to  see 
whether  that  figure  has  been  affected  by 
what  has  occiured  within  the  preceding 
year.  The  question  is,  not  whether  what 
has  occurred  has  diminished  that  which 
may  be  said  to  be  the  true  value  of  the 
hereditament,  but  whether  it  has  altered 
that  which  has  already  been  decided  to  be 
the  rateable  value.  If  that  be  true,  so 
also  is  the  proposition  that  the  gross  rate- 
able value  in  the  supplemental  list  is  to  be 
ascertained,  assuming  that  such  value  in 
the  list  then  in  force  be  correct  at  the 
commencement  of  the  year  in  question, 
by  adding  thereto  or  subtracting  therefrom 
the  addition  to  or  diminution  from  such 
value  resulting  from  the  alteration  arising 
during  the  year.  We  do  not  therefore 
adopt  the  proposition  that  the  whole 
matter  is  thrown  open,  and  that  a  valua- 
tion is  to  take  place  as  if  nothing  had 
happened  before;  but  that  the  value  in 
the  existing  list  which  is  sought  to  be 
altered  or  varied  is  to  be  taken  as  the  true 
value  at  the  beginning  of  the  year,  and 
then  it  will  be  seen  by  comparison  how 
far  that  value  has  been  increased  or 
diminished  by  what  has  occurred  during 
the  preceding  year,  and  the  value  as  altered 
is  to  be  entered  in  the  supplemental  list. 
The  result  therefore  is,  that  the  order  of 
the  Divisional  Court  will  be  varied  by 
sending  the  case  back  to  the  Assessment 
Sessions,  in  order  that   they  may  hear 
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evidence  and  solve  this  somewhat  difficult 
question.  If  upon  that  evidence  they  find 
that  there  has  been  an  alteration,  a  sup- 
plemental list  must  be  made,  and  the  value 
entered  in  that  list  accordingly. 

BowEN,  L.J. — This  seems  to  me  to  be 
an  exceedingly  difficult  case.  The  rateable 
value  of  the  docks  in  question  was  arrived 
at  when  the  quinquennial  list  was  made 
out;  but  what  we  have  to  decide  is 
whether  what  has  happened  since,  during 
the  last  twelve  months,  entitles  the  com- 
pany to  have  an  entry  made  upon  a 
supplemental  list  correcting  to  some  ex- 
tent the  original  figure  entered  against 
them  in  the  original  list.  The  argument 
which  has  been  addressed  to  us  may  be 
divided  into  two  branches.  First  we  have 
to  consider  whether  any  evidence  has  been 
laid  before  the  Assessment  Sessions  which, 
unaltered,  unqualified,  unexplained,  and 
not  rebutted,  is  prima  facie  evidence  of 
an  alteration  in  the  value  of  the  premises. 
If  we  think  there  is  priina/cteie  evidence 
of  such  an  alteration,  we  have  further  to 
consider  to  what  extent  effect  is  to  b3  given 
in  the  amendment  of  the  supplemental  list 
to  any  alteration  that  the  sessions  may 
think  is  established  upon  enquiry — what, 
in  fact,  is  the  extent  to  which  the  enquiry, 
if  opened  at  all,  may  be  pursued.  It 
seems  to  me  that  the  falling  off  in  the 
receipts  for  rates  during  the  twelve 
months,  at  a  time  when  it  is  admitted  the 
rates  were  uniform — the  fact,  in  other 
words,  that  less  tonnage  comes  into  the 
docks,  coupled  with  a  previous  and  con- 
tinuous fall  in  the  dock  business — amDunts 
to  some  evidence  that  in  the  last  year  the 
rateable  value  of  the  docks  was  not  what 
it  had  been  before. 

The  second  matter  we  have  to  consider 
is  the  extent  to  which  the  enquiry  is  to  be 
pursued,  and  the  exact  correction  which 
the  Act  requires  to  be  made,  provided 
that  some  alteration  is  shewn  to  have 
taken  place  within  the  preceding  twelve 
months.  Is  the  whole  matter  thrown 
open;  is  the  quinquennial  list  to  be  set 
aside;  is  the  true  rateable  value  of  the 
premises  upon  the  farther  enquiry  to  be 
assessed,  or  is  such  a  correction  only  to  b3 
midd  in  the  figure  on  the  existing  list  as 
measures  and  represents    the    alteration 
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or  fall  which  is  shewn  to  have  taken  place 
in  the  ititeable  value  within  the  twelve 
months  1  In  order  to  answer  these  ex- 
tremely difficult  questions,  the  Act,  which 
is  not  specific  on  the  point,  must  be  care- 
fully considered.  The  Solicitor^QenerBl 
pointed  out,  and  I  think  truly,  that  the 
quinquennial  list  is  a  substantial  part  of 
the  machinery  of  the  Act,  the  object  of 
which  is,  on  the  one  hand,  to  avoid  drifting 
on  year  by  year  with  the  same  valuation, 
which  has  long  since  perhaps  ceased  to 
represent  the  true  value,  and,  on  the  other 
hand,  to  avoid  year  by  year  an  enquiry 
de  novo  into  the  value  each  year  of  tb^ 
premises.  A  sort  of  compromise  is  effected 
by  the  Legislature.  The  value  is  to  be 
fixed  quinquennially ;  but  machinery  has 
been  provided  for  readjusting  the  annual 
value,  and  such  readjustment  is  to  be 
upon  certain  conditions,  and,  as  it  seems 
to  me,  only  within  certain  limits.  The 
quinquennial  list  was  to  be  a  reality ;  it 
was  not  to  be  thrown  aside  when  the  year 
was  over,  but  was  to  last  for  five  years.  I 
do  not  think  that  the  preamble  of  the  Act 
is  unimportant,  where  it  redtes  that  **  it 
is  expedient  to  provide  for  a  common 
basis  of  value  for  the  purposes  of  Qovem- 
ment  and  local  taxation,  and  to  promote 
uniformity  in  the  assessment  of  rateable 
property  in  the  metropolis."  Section  43 
is  the  first  section  which  deals  with  the 
quinquennial  list,  and  it  provides  that  the 
valuation  list,  as  approved  by  the  assess- 
ment committee,  is  to  come  into  force  at 
the  beginning  of  the  year  succeeding  that 
in  which  it  is  made,  and  it  is  to  last  for 
five  years,  subject  to  any  alteration  that 
may  be  made  by  any  supplemental  or  pro- 
visional list  as  thereinafter  mentioned; 
and  it  is,  by  section  46,  to  be  conclusive  for 
the  purposes  of  certain  rates  and  taxes, 
which  really  include  most  of^the  rates  and 
taxes  in  force  during  the  year,  and  certain 
qualifications.  Section  46,  upon  the  true 
construction  of  which  our  dedsion  must 
turn,  deals  with  the  correction  of  the 
quinquennial  list,  and  sub-section  1  pro- 
vides for  the  readjustment  of  that  list  by 
means  of  a  supplemental  list.  The  Act 
does  not  say  that  the  real  and  actual 
rateable  value  is  to  be  put  upon  the  sup- 
plemental list ;  but  that  list  is  to  shew, 
not  merely  an  alteration,  but  an  alteration 
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whidi  is  limited  by  the  proviso  that  it 
must  have  taken  place  within  the  preced- 
ing twelve  months.  It  is  true,  as  was 
pointed  out  by  Sir  H.  GifBurd,  that  there 
will  be  found  upon  the  supplemental  list, 
not,  so  to  speaky  a  notice  or  statement  that 
an  alteration  has  taken  place,  but  a  figure 
which  in  some  degree  represents  the 
alteration.  In  my  opinion  the  figure 
cannot  be  said  to  shew  an  alteration 
which  has  taken  place  within  the  preced- 
ing twelve  months,  unless  it  in  some  way 
measures  the  alteration.  A  figure  which 
bears  no  relation  whatever  to  the  alteration 
cannot  be  said  to  shew  an  alteration.  The 
only  satisfactory  conclusion  to  which  we 
can  come  on  Uie  words  of  the  section — 
and  I  do  not  say  it  with  any  confidence, 
for  I  think  the  matter  is  obscure — is  that 
the  supplemental  Ust  must  shew  the  figure 
to  wfaioli  the  rateable  value  on  the  standard 
list  should  be  altered,  so  as  to  allow  for 
any  alteration  in  the  rateable  value  that 
may  have  occurred  within  the  preceding 
twelve  months.  For  the  purposes  of  this 
calculation  it  must,  as  it  seems  to  me, 
be  assumed  throughout  that  the  rateable 
value  already  on  Uie  list  was  correct  down 
to  the  commencement  of  the  twelve 
months,  and  that  all  that  has  to  be  done 
is  to  make  such  a  correction  as  is  com- 
mensurate with  the  alteration  in  the  rate- 
able value  which  has  since  taken  place 
during  this  limited  period.  The  practical 
difficulties  of  any  other  view  seem  to  me 
to  be  very  considerable.  If  that  is  not  the 
true  construction  of  the  Act,  any  dis- 
satisfied ratepayer  could  practically  always 
appeal  after  the  quinquennial  list  has  been 
made  out,  and  after  the  time  for  appealing 
has  expired,  by  taking  advantage  of  an 
alteration  which  has  been  made  in  his 
premises,  and  thus  open  out  a  question, 
not  merely  as  to  the  extent  to  which  such 
alteration  ought  to  be  aUowed  to  affect  the 
quinquennial  list,  but  as  to  the  extent  to 
which  the  value  in  the  quinquennial  list — 
the  standard  at  which  the  original  tribunal 
had  arrived — should  be  challenged  and 
discussed  before  a  different  tribunal.  It  is 
a  reductio  €kd  absurdum,  to  take  the 
illustration  which  has  been  given  of  a  man 
who  by  adding  a  story  to  his  house  is 
thereby  able  to  reduce  the  rateable  value 
of  the  house  below  that  whioh  had  been 
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fixed  as  its  value  in  the  quinquennial  list. 
That  case  is  not  likely  to  occur;  I  do  not 
know  but  that,  even  though  it  is  an 
extreme  case,  the  conclusion  to  which  the 
argument  of  Sir  H.  GifEard  would  foroe 
us  would  not  for  some  business  purposes 
be  almost  as  inconvenient,  if  persons,  on 
the  ground  of  small  diminutions  in  the 
rateable  value  of  their  premises,  were  to 
be  allowed  to  effect  an  entire  reconsidera- 
tion of  the  original  decision  pronounced 
as  to  the  value  of  their  premises  by 
the  tribunal  at  the  time  when  the  quin- 
quennial valuation  was  made.  It  is  also 
worth  observing  that  it  is  not  merely 
an  alteration  in  the  rateable  value  which 
sets  free  the  ratepayer  if  the  exact  language 
of  section  46  is  insisted  upon,  because  it  is 
"  all  the  alterations  in  any  of  the  matters 
stated  in  the  valuation  list.''  It  certainly 
would  be  absurd  if,  because  the  ownership 
or  situation  of  the  property  had  changed 
during  the  twelve  months,  a  valuation  ds 
novo  was  to  be  within  reach  of  the  rate- 
payer, as  it  seems  to  me  would  follow  from 
the  construction  which  Sir  H.  GiiObrd  asks 
us  to  put  upon  it.  A  serious  difficulty, 
however,  has  been  raised  with  reference  to 
section  36.  It  was  said  that  in  providing 
the  supplemental  list  all  the  proceedings 
are  to  be  followed  and  the  same  regulations 
observed  as  in  the  case  of  the  origuial  quin- 
quennial list;  and  that  as,  imder  section 
36,  if  it  was  a  question  of  the  original 
valuation,  an  application  might  be  made 
to  the  Assessment  Sessions  by  any  of  the 
parties  to  the  appeal  to  direct  a  valuation 
of  any  hereditament :  so  it  follows,  that 
in  making  up  the  supplemental  list  the 
same  power  to  direct  a  valuation  of  the 
hereditament  would  exist ;  yet  that  such 
power  would  be  wholly  useless,  if  the  aigu- 
ment  of  the  Solicitor-General  is  to  prevail, 
because  all  that  is  wanted  would  be  a 
valuation  of  the  alteration  that  has  taken 
place  in  the  rateable  value.  I  do  not  feel 
pressed  by  that  argument  to  the  extent  of 
altering  my  view  of  the  Act,  because  I  do 
not  think  it  is  at  all  clear  in  the  first  place 
that  section  36  is  intended  to  be  incor- 
porated for  the  purpose  of  the  supplemental 
list  by  sub-section  3  of  section  46 ;  nor  do 
I  feel  quite  clear  that  it  is  still  not  possible 
that  a  valuation  of  the  premises  might  be 
useful;  nor,  lastly,  that  the  Assessment 
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Sessions  might  not  have  the  power  under 
section  46,  when  directing  a  revision,  to 
direct  the  principle  upon  which,  and  the 
limits  within  which,  the  valuation  is  to 
he^made.  Taking  a  broad  view  of  this 
Act,  which  is  certainly  obscure,  it  seems 
to  me  that  it  would  not  be  consistent 
with  that  view  to  suppose  that  the  quin- 
quennial list  was  to  be  thrown  aside 
whenever  any  alteration  in  the  rateable 
value  of  a  tenement  was  shewn  to  have 
taken  place  within  the  twelve  months, 
but  that  all  that  can  be  done  is  to  measure 
such  an  alteration,  and  to  correct,  as  &r  as 
possible,  the  original  list,  treating  it  as  if 
it  was  correct  at  the  time  when  it  was 
made,  and  as  if  a  correction  only  was  re- 
quired so  far  as  it  had  been  affected  by 
some  subsequent  alteration. 

Fry,  L.J. — There  are  two  questions  in 
this  case.  The  first  is  whether  the  dimi- 
nution of  upwards  of  20,000^.  in  the  receipts 
of  the  dock  company,  while  their  rates 
remain  the  same,  is  some  evidence  of 
diminution  in  the  rateable  value  of  their 
property)  In  other  words,  is  it  a  thing 
which  may  be  reasonably  expected  to  affect 
the  mind  of  a  person  becoming  tenant  of 
this  property  ?  It  appears  to  me  that  if 
I  were  about  to  take  a  property  I  should 
take  into  consideration  the  fall  in  the 
receipts.  It  is  true,  as  has  been  urged  on 
behalf  of  the  respondents,  that  such  a*  fact 
may  be  an  accidental  one,  and  may  have 
beeoi  explained  and  taken  into  account  on 
the  previous  valuation ;  it  is  also  possible 
that  such  evidence  may  be  rebutted ;  but, 
standing  alone,  it  appears  to  me  to  be 
admissible,  and  to  be  evidence  upon  which 
the  Assessment  Sessions  might  or  might 
not  find  that  the  rateable  value  had  been 
diminished. 

The  second  question  is — assuming  that 
the  alteration  is  shewn  to  have  taken  place 
during  the  year,  how  are  the  sessions  to 
proceed  1  Is  the  rateable  value  to  be 
ascertained  de  navOf  or  is  the  alteration 
itself  to  be  ascertained  1  Here  I  have  the 
misfortune  to  differ  from  my  learned 
brethren,  and  I  do  so  with  diffidence, 
because  the  subject  is  one  with  which  I 
am  less  conversant  than  they  are. 

I  approach  the  enquiry  with  this  ob- 
servation; that  the  general  scope  of  the 
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Act  in  question  appears  to  be  to  provide 
machinery  for  ascertaining  the  true  rateable 
value  of  property  in  the  metropolis,  and 
that  that  object  was  worked  out  in  this 
way  : — There  is  to  be  a  quinquennial  re- 
vision of  the  list ;  the  quinquennial  valua- 
tion is  to  be  deemed  to  be  in  force  until  an 
alteration  in  the  rateable  value  shall  occur 
in  some  one  year,  in  which  case  the  list  is 
to  be  amended.  There  are  two  modes  in 
which  that  may  be  done — ^first,  by  a  pro- 
visional list,  and,  secondly,  by  a  supple- 
mental list ;  and  therefore,  whUe  there  are 
undoubtedly  provisions  for  giving  force  to 
the  quinquennial  list  until  it  is  replaced  by 
another,  there  are  also  provisions  in  the 
Act  for  correcting  that  list  in  the  event  of 
any  alteration  taking  place  during  the  year. 
It  is  to  be  observed  tiiat  it  is  the  duty  of 
the  overseers  of  the  parish,  in  the  event  of 
any  such  change  taking  place,  to  draw  up 
a  supplemental  list  which,  through  the 
machinery  of  the  Act,  may  take  the  place 
of  the  quinquennial  valuation.  The  result 
at  which  I  have  arrived  is  that  section  46 
does  provide  machinery  for  ascertaining  the 
rateable  value  of  property  as  for  the  quin- 
quennial valuation ;  but  it  appears  to  me 
to  provide  no  machinery  for  ascertaining 
the  alteration  itself,  which  is  tho^fore  to 
be  ascertained  by  a  comparison  of  the  new 
with  the  old  list.  It  is  to  be  observed 
that  under  section  46,  sub-section  1,  the 
supplemental  list  is  only  to  be  made  out 
if  necessary ;  and  if  it  is  made  out  it  is  to 
be  in  the  same  form  as  the  quinquennial 
list — ^no  other  form  being  given — and 
"  shall  shew  all  the  alterations  which  have 
taken  place  during  the  preceding  twelve 
months  in  any  of  the  matters  stated  in  the 
valuation  list,  but  shall  contain  only  the 
hereditaments  affected  by  such  alterations." 
An  alteration  may  be  shewn  in  one  of  two 
ways.  Taking  the  case  of  a  valuation,  to 
shew  the  difference  between  the  old  and 
new  value,  the  difference  in  value  may  be 
stated  in  terms  by  the  actual  amounts; 
thus,  if  stating  the  difference  between  100^. 
and  500^.,  the  sum  of  400Z.  may  be  put  in 
the  list ;  or  the  difference  may  be  shewn 
by  stating  the  two  terms  of  oomparison, 
which  would  shew  that  at  one  period  the 
value  was  600L  and  at  the  other  only  400^ 
Either  of  those  two  ways  will  shew  the 
alteratioui  but  one  only  will  allow  the  list 
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to  be  in  the  same  form  as  the  valuation 
list — that  is  to  say,  if  the  difference  is 
shewn  by  the  comparison  of  the  new  list 
with  the  old,  then  the  new  list  will  follow 
the  provisions  of  the  Act  and  be  in  the 
same  form  as  the  original  list  \  whereas,  if 
the  difference  itself  is  shewn,  the  new  list 
cannot  possibly  be  in  the  form  of  the 
original  list.  I  therefore  conclude  from 
the  words  referred  to  that  the  proper  way 
is  to  draw  up  a  new  list  similar  to  the  old 
one.  Sub-section  3,  which  is  important, 
seems  to  introduce,  generally  speaking,  all 
the  provisions  with  regard  to  appeals  in 
the  case  of  a  valuation ;  and,  as  has  been 
pointed  out,  one  of  those  proceedings  which 
the  Court  may  take  upon  such  valuation 
is  to  direct  a  valuation  of  the  hereditaments 
with  respect  to  which  the  question  arises. 
Without  saying  that  the  other  construction 
is  not  a  probable  one,  it  appears  to  me  that 
that  is  the  only  direction  given  by  the  Act 
as  to  the  mo<]e  of  ascertaining  the  valuation 
in  the  supplemental  list.  If  that  course 
is  pursued,  the  difference  will  be  found  by 
a  comparison  of  the  valuation  then  ascer- 
tained ;  but  the  Act  contains  no  provisions 
whatever  for  ascertaining  the  difference 
itselfl  Sub-section  6  also  appears  to  me 
to  be  important,  because  it  provides  that 
a  new  valuation  Hst,  when  it  comes  into 
force,  is  simply  to  supersede  the  valuation 
list  which  was  in  force  during  the  fifth 
year.  It  appears  to  me  that  the  valuation 
which  is  to  be  made  under  the  section 
must  include  either  both  or  one  of  the  two 
values  described  in  section  47  as  the  gross 
value  and  the  rateable  value.  These  must 
be  ascertained  by  reference  to  what  the 
hypothetical  tenant  would  probably  be 
expected  to  pay  for  the  property.  Several 
arguments  have  been  adduced,  which  must 
be  of  great  weight,  as  they  have  convinced 
mv  learned  brethren  that  the  construction 
which  I  have  put  upon  the  Act  is  wrong. 
In  the  first  place  it  was  said  that  section 
47,  which  deals  with  the  provisional  list, 
shews  that  what  is  to  be  entered  in  that 
list  is  the  gross  and  rateable  value  as  so 
increased  or  reduced ;  and  it  was  said  that 
the  provisioDS  with  regard  to  the  pro- 
visional list  and  also  to  the  supplemental 
list  do  relate  to  the  same  subject-matter. 
But  the  meaning  I  put  upon  the  words 
^  gross  and  rateable  value  as  so  increased 
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or  reduced  "  is  that  the  true  gross  rateable 
value  is  in  fact  increased  or  induced.  The 
words  are  not ''  gross  rateable  value  ascer. 
tained  by  the  previous  list»"  with  the  in- 
crease or  reduction  ascertained  in  some  other 
way,  but  they  refer,  in  my  judgment,  to  the 
actual  value  of  the  property  increased  or 
reduced  by  the  addition  to  the  hereditaments. 
Then  it  was  said  that  it  was  improbable 
that  the  Act  should  allow  the  true  value 
to  be  ascertained  where  the  alteration 
has  taken  place  during  one  year,  when  it 
makes  no  provision  for  the  correction  of 
the  list  in  case  the  quinquennial  list  is 
wrong.  The  answer  to  that  seems  to  be 
this:  The  Act  assumes  that  the  quin- 
quennial valuation  was  right,  and  there- 
fore does  not  provide  for  anything  except 
a  revaluation,  when  there  may  be  an 
alteration.  If  it  appears  to  be  wrong, 
then  there  is  no  reason  why  it  should  not 
be  corrected  in  the  case  where  an  alteration 
arises.  Then  it  was  suggested  that  if  the 
construction  I  have  put  upon  the  Act  is 
right  it  will  be  competent  to  an  occupier 
who  considers  himself  to  be  over-rated  by 
the  quinquennial  list  to  make  an  addition 
to  his  property  and  to  suggest  that  that  has 
created  an  alteration  in  its  value,  so  that 
he  may  thereby  obtain  a  reduction  in  ite 
value.  But  I  am  by  no  means  sure  that 
such  a  case  would  arise  within  the  scope 
of  the  view  which  I  teke,  because  I  am 
inclined  to  think  that  he  would  not  in  that 
case  be  able  to  prove  an  alteration  in  the 
value.  But,  even  supposing  it  to  be  so,  it 
appears  to  me  that  the  case  is  a  highly  im- 
probable one ;  and  although  extreme  cases 
are  very  valuable  as  tests  of  principles,  they 
are  not  safe  guides  in  construction,  where 
one  must  look  at  the  probable  course  of 
evente  and  not  at  remote  contingencies. 
Even  if  the  case  should  occur,  I  am  not 
satisfied  that  it  would  be  a  very  unreason- 
able conclusion,  or  that  injustice  would  be 
done,  or  that  such  an  absurd  conclusion 
would  be  arrived  at  as  to  compel  one  to 
put  a  different  construction  upon  the  Act. 
Lastly,  it  was  said  that  inasmuch  as  any 
alteration  gives  rise  to  this  revision,  an 
alteration  in  the  name  of  the  occupier  may 
require  a  revision  of  the  property ;  but  I 
am  by  no  means  satisfied  that  that  is  the 
true  construction  of  the  Act.  I  think  that 
a  new  valuation  is  considered  a  different 
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thing  from  an  alteration  in  other  respects, 
for  I  find  the  words  "  supplemental  list " 
and  "  new  valoation  "  spoken  of  separately. 
However,  it  will  be  time  enough  when  the 
point  arises  to  consider  whether  the  mere 
change  in  the  name  of  the  occupier  would 
give  a  right  to  have  the  list  revised ;  but 
I  think  that  upon  a  true  construction  of 
the  Act  it  will  be  found  that  there  is  no 
snch  light.  I  think,  therefore,  with  great 
distrust  in  my  own  judgment,  that  the  Act 
does  provide  machinery  in  the  case  of  a 
supplemental  list  for  ascertaining  and 
proving  the  real  value,  and  that  the  alter- 
ation or  difference  may  be  shewn  by  a 
comparison  between  that  new  list  and  the 
old  one. 

Deciaion  of  the  Divisional  Court 
varied,  and  Case  remitted  to  the 
Sessions /or  further  hearing. 


Solidtoni — Freshfield  8c    Williams,  for  appel- 
lants ;  J.  W.  Marsh,  for  respondents. 
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THE  SCHOOL  BOARD  FOR  LONDON 

(appellants)    v,  dugoan  (re- 
spondent). 


Elementary  Education  Acts — By4au>s 
under  33  <£r  34  Viet,  c,  75.  s,  Hr—Parent 
not  causing  Child  to  attend  School — Eeason- 
able  Eaocuse. 

The/cUher  of  a  girl  twelve  years  old,  able 
to  read  fluently  and  to  write  well,  and/airly 
vnstrwied  in  arithmetic  and  grammar, 
though  not  out  of  the  second  sta/ndard 
prescribed  by  the  Education  Department 
Code  of  1876,  omitted  for  a  time  to  send 
her  to  school,  being  then  unable  to  earn 
enough  to  provide  for  his  family  vnthout 
money  which  she  earned.  He  was  charged 
with  hereby  offending  against  by-laws 
under  the  Elementary  Education  Act, 
1870,  section  74,  a*  subsequently  amended, 
which  required  ihe  parent  of  every  child  not 
less  than  five  nor  more  than  thirteen  years 
of  age  to  cause  it  to  attend  school  unless 
there  were  a  reasonable  excuse,  and  declared 
that  any  of  the  f Mowing  reasons  should  be 
a  reasonable  excuse — n>amely,  (a)  that  the 
child  was  otherwise  under  ejficient  insiruo- 
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tion  ;  (6)  thai,  ike  child  wcu  prevented  by 
sickness  or  any  unavoidable  cause;  (c)  that 
there  was  no  public  elementary  school  open 
which  the  child  could  attend  within  two 
miles ;  and  Jurther  provided  that  a  child 
beneficicUly  and  necessarily  employed  should 
not  be  required  to  aUend  school  for  more 
than  five  attendances  weeMy  if  duly  certified 
to  have  reached  the  third  standard,  TTte 
magistrate  found  that  there  was  a  **  reason- 
able excuse  "for  the  child's  non-attendance 
at  school,  and  dismissed  the  charge : — ^Held, 
that  the  magistrate  was  justified. 

This  was  an  appeal  from  a  decision  of 
a  metropolitan  police  magistrate,  by  a  Case 
stated  under  20  &  21  Vict.  c.  43,  which 
waj9  in  substance  as  follows : — 

The  respondent  was  summoned  to  answer 
a  charge  made  against  him  by  the  appel- 
lants, that  he,  residing  within  the  appel- 
lants' district,  and  being  the  parent  of  a 
child  called  Margaret,  residing  with  him 
and  not  less  than  five  nor  morethan  thirteen 
years  of  age,  unlawfully  neglected  and 
omitted  to  cause  her  to  attend  school  on 
the  22nd  of  February,  1884,  and  divers 
other  days,  contrary  to  the  appellants' 
by-lawB. 

The  appellants'  by-laws,  which  purported 
to  be  made  under  the  Elementary  Educa- 
tion Act,  1870,  s.  74  (1),  as  amended  by  the 

(1)  33  k  34  Vict,  c  76.  s.  74 :— •*  Every  school 
board  may ....  make  bye-laws ....  (1)  requiring 
the  parents  of  children,  of  such  age,  not  less  than 
five  years  nor  more  thiui  thirteen  years,  as  may 
be  fixed  by  the  bye-laws,  to  cause  such  children 
(unless  there  is  some  reasonable  excuse)  to  attend 
school ....  (4)  imposing  penalties  for  the  breach 
of  any  bye-laws  ....  Provided  that  any  bye-law 
....  requiring  a  child  between  ten  and  thirteen 
yean  of  age  to  attend  school  shall  provide  for 
the  total  or  partial  exemption  of  such  child .... 
if  one  of  Her  Majesty's  Inspectors  certifies  that 
such  child  has  reached  a  standard  of  education 
specified  in  such  bye-law.  Any  of  the  following 
reasons  shall  be  a  reasonable  excuse — namely, 
(1)  that  the  child  is  under  efBicient  instruction 
in  some  other  manner ;  (2)  that  the  child  has 
been  prevented  from  attending  school  by  sick- 
ness or  any  unavoidable  cause;  (8)  that  there 
is  no  public  elementary  school  open  which  the 
child  can  attend  within  such  distance  not  ex- 
ceeding three  miles  ....  as  the  bye-laws  may 
prescribe. ...  It  shall  be  lawful  for  Her  Majesty 
m  Council  to  sanction  the  said  bye-laws,  and 
thereupon  the  same  shall  have  effect  as  if  they 
were  enacted  in  this  Act. . .  •" 
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Elementary  Education  Act,  1876  (2),  and 
were  sancstioned  by  the  Queen  in  Council  on 
the  17th  of  May,  1879,  said  (by-law  2)  :— 
«  The  parent  of  every  cMld  of  not  less  than 
five  nor  more  than  thirteen  years  of  age 
shall  cause  such  child  to  attend  school  unless 
there  be  a  reeusonable  excuse  for  non-attend- 
ance. Any  of  the  following  reasons  shall  be 
a  reasonable  excuse — namely,  (a)  that  the 
child  is  under  efficient  iostmcdon  in  some 
other  manner ;  (6)  that  the  child  has  been 
prevented  from  attending  school  by  sick- 
ness or  any  unavoidable  cause;  (c)  that 
there  is  no  public  elementary  school  open 
which  the  child  can  attend  within  two 
miles. .  . ." 

[A  copy  of  the  by-laws  formed  part 
of  the  Case.  By-law  5  provided  (6) : — 
"A  child  between  ten  and  thirteen  years 
of  age,  shewn  to  the  satisfaction  of  the  local 
authority  to  be  beneficially  and  necessarily 
employed,  shall  not  be  required  to  attend 
school  for  more  than  five  attendances  in 
each  week  ....  if  such  child  has  received 
a  certificate  ...» that  it  has  reached  the 
third  standard  prescribed  by  the  code  of 
1876."] 

The  child,  at  the  time  of  the  hearing  of 
the  summons  (on  the  22nd  of  March,  1884), 
was  twelve  years  and  seven  months  old. 
She  was  only  working  in  the  second  stan- 
dard, but  could  read  fluently,  could  write 
well,  and  had  been  fairly  instructed  in 
both  arithmetic  and  grammar.  She  had 
been  absent  firom  school  on  the  22nd  of 
February,  1884,  and  other  days. 

The  mother  attended  for  the  respondent, 
and  said  by  way  of  excuse  for  the  child's 
non-attendance  that  she  was  the  eldest  of 
several  children,  and  during  the  time  in 
question  had  been  employed  as  nursemaid 
in  a  respectable  family,  and  earned  ds, 
a  week  and  her  food ;  that  the  respondent 
was  a  labourer  at  very  small  wages,  and 
without  the  child's  earnings  his  earnings 
would  not  have  sufficed  to  provide  adequate 
food  for  the  children,  and  the  health  of 
some  of  them  would  have  been  likely  to 
be  seriously  injured ;  that  the  respondent 
could  not  have  earned  more  than  he  had 
done,  and  she  herself  (the  mother)  was, 
without  any  fiiult,  out  of  work,  and  neither 
she  nor  her  husband  spent  money  in  drink 
• 

(2)  39  Jc  40  Vict  c.  79. 
you  68.— MX), 
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or  in  anything  unnecessary;  that  when  the 
child's  earnings  were  not  necessary  she 
should  go  to  school  as  she  had  gone  before. 
By  admission,  and  by  examination  of  the 
details  of  the  number  of  children  and 
the  amount  of  the  respondent's  wages,  the 
magistrate  was  satisfied  that  the  excuse 
was  true  in  all  respects.  It  was  also  ad- 
mitted that  the  respondent  and  his  wife 
were  hardworking,  respectable  people,  in- 
fluenced only  by  a  desire  for  the  benefit  of 
all  the  children. 

The  Case  said  that  there  were  no  other 
facts  than  those  mentioned  in  the  last  para- 
graph to  entitle  the  child  to  be  excused 
from  attendance  at  school, 
^x  The  magistrate  found  as  a  fiust  that  there 
was  a  reasonable  excuse  for  the  child's 
non-attendance  at  school,  and  dismissed 
the  summons.  He  thought  that  not  only 
was  the  excuse  given  a  reasonable  excuse 
in  point  of  good  sense,  but  that  as  by  31 
&  32  Vict.  c.  122.  s.  37  it  was  an  offence 
for  a  parent  not  to  provide  for  his  children 
adequate  food,  dca,  the  sending  the  child 
to  work  was  lawful  and  right.  He  re- 
ferred to  The  Belper  School  AUendcmoe 
CommiUee  v.  Bailey  (3)  as  deciding  that 
there  might  be  other  reasonable  excuses 
besides  those  mentioned  in  the  by-laws. 

It  was  contended  before  him,  on  the  part 
of  the  appellants,  that  by  vktue  of  the 
Elementfuy  Education  Act,  1876  (2),  sec- 
tions 5, 6  and  48  (4),  the  employment  of  the 
child  was  illegal,  and  therefore  no  reasonable 
excuse  had  been  shewn.    On  the  part  of 

(3)  51  Law  J.  Bep.  M.C.  91 ;  Law  Bep.  9  Q.B. 
D.  269. 

(4)  Section  5 :  «  A  person  shall  not ....  take 
into  his  employment  (except  as  hereinafter  in 
this  Act  mentioned)  any  child  (1)  who  is  under 
....  ten  or  (2)  who,  being  of  "  or  above  that 
age,  *<  has  not  obtained  "  a  certain  **  certificate 
either  of  ....  proficiency  ....  or  of  previous 
dne  attendance  at ....  scdiool,  unless  such  child 
being  of  **  or  above  the  age  of  ten  **  is  employed 
and  is  attending  school  in  accordance  with  .... 
the  Factory  Acts  or"  any  by-law  under  the 
Elementaiy  Education  Act,  1870,  section  74,  as 
amended  by  the  Elementary  Education  Act, 
187S^  and  this  Act. 

Section  6 :  **  Every  person  who  takes  a  child 
into  his  employment  in  oontiavention  of  this 
Act  shall  be  Uable  ....  to  a  penalty  not  ex- 
ceeding 40«." 

Section  48 :  "A  child  in  this  Act  means  a 
child  between  the  ages  of  five  and  fourteen 
years. . . ." 
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the  respondent,  it  was  contended  that  the 
finding  that  there  was  a  reasonable  excuse 
was  correct,  and  sufficient  to  justify  a  dis- 
missal  of  the  summons,  and  that  the  ques- 
tion whether  the  employer  could  be  con- 
victed for  employing  the  child  was  not  free 
from  doubt,  and  could  not  affect  or  be 
determined  on  the  summons  against  the 
father. 

The  question  submitted  as  the  question 
of  law  for  the  opinion  of  the  Court  was 
whether  the  dismissal  of  the  summons  was 
justified ;  if  justified,  the  dismissal  was  to 
stand ;  if  it  was  not  justified,  the  case  was 
to  be  remitted  to  be  dealt  with  according 
to  law. 

G.  M.  Freeman^  for  the  appellants. — 
The  three  cases  of  ''reasonable  excuse" 
specified  in  the  Elementary  Education  Act, 
1870,  section  74  (1),  and  in  these  by-laws, 
though  they  may,  in  adoordanoe  with  Tlie 
Belper  School  Attendance  Committee  v. 
Bailey  (3),  not  be  the  only  excuses  admis- 
sible as  reasonable  excuses,  must  be  taken 
to  be  types  of  "  reasonable  excuse."  And 
the  excuse  given  here — namely,  the  parents' 
supposed  need  of  the  child's  earnings — is 
quite  different  in  character  from  each  of 
those.  This  case  must  be  looked  at  from 
the  point  of  view  of  the  child's  interest. 

[Mathsw,  J. — Would  it  have  been  for 
the  Interest  of  the  child  that  she  should 
be  sent  to  school  without  food  9] 

The  parent  might  have  applied  for  poor^ 
law  relief,  and  ought  to  have  done  so, 
rather  than  let  his  child  be  away  from 
school.  Further,  the  employment  of  the 
child  was  illegal  by  the  Elementary  Edu- 
cation Act,  1876,  sections  5  and  6  (3),  and 
therofore  could  not  be  relied  on  towards 
establishing  an  excuse. 

The  respondent,  who  was  not  represented 
by  counsel,  was  not  called  upon. 

Stephen,  J. — We  are  both  of  opinion 
that  the  decision  of  the  learned  magistrate 
was  right.  It  is  found  as  a  fact  that  the 
child's  earnings  formed  a  considerable  part 
of  the  family  income  and  were  necessary 
to  the  support  of  the  femily  ;  and  I  should 
need  to  be  shewn  an  enactment  compelling 
me  in  the  very  clearest  language  so  to  do, 
before  requiring  a  child  to  neglect  its  sacred 
duty  towards  its  parents  in  order,  to  take 


in  some  additional  reading,  writing  and 
arithmetic  beyond  such  a  quantum  as  this 
child  already  possessed.  I  think  the  magis- 
trate was  justified  in  holding  that  there  was 
a  "  reasonable  excuse  "  for  the  child's  non- 
attendance  at  school  and  in  accordingly 
dismissing  the  summons. 
Mathew,  J.,  concurred. 

Appeal  dismissed. 


Solicitors — Gedge,  Eirby  k  Millett,  for  appel- 
lants. 


[IN  THB  COURT  OP  A^PPBAL.] 
-looi  r  DYSON  AND    OTHEBS    {appeU 

Jan.  29/30.  i  ^'*^)    "•    T    ^'"Tt^ 
{^LOCAL  BOARD  {respondents)  * 

Public  Health  Act,  1875  (38  <^  39  Vict. 
c.  55),  s,  216 — Parish  divided  into  Two 
Districts — Part  of  Parish  excluded  from 
Urban  District — Repair  of  Highways  in 
excluded  part — Am^ount  of  Rate  assessed 
for. 

TIis  hamlet  of  0.,  which  was  formerly  a 
parish  maintaining  its  own  highways,  in 
the  parish  ofH,,  tfHM  divided  into  two  dis- 
tricts. In  1865  the  inner  district  was 
constituted  a  local  government  district,  and 
became  cm  urban  district  toithin  the  mean- 
ing of  the  Public  Heath  Act,  1875,  the 
respondents  being  the  local  board  of  thai 
district,  from  which  the  outer  district  was 
excluded.  The  respondents,  having  repaired 
the  highways  in  the  outer  district,  levied  a 
highway  rate  of  2s.  M.  in  ike  pound  over 
the  outer  district;  but  as  this  was  found 
insufficient  to  pay  the  expenses  of  such  re- 
pairs, a  special  meeting  toaa,  after  notice, 
8ul>sequently  held,  at  which  a  rate  of  3s.  id. 
in  the  pound  was  separately  assessed  on  the 
appellant  and  others,  the  irihahitanis  of 
the  outer  district.  The  consent  qf  four- 
fifths  of  the  inhabitants  qf  the  outer  district 
was  not  first  obtained  before  the  rale  in 
question  was  levied ; — Held,  that  the  nUe 
w€u  valid,  as  the  provisions  of  section  216 

♦  Coram  Lord  Coleridge,  C.J.;   Brett,  M.R., 
and  Bowen,  L«J. 
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of  the  Puhlic  HeaUh  Act,  1875,  rendered 
9uch  consent  tmnecessarf/. 

Appeal  from  a  jadgment  of  the  Queen's 
Bench  Division  upon  a  Special  Case  stated 
by  JustioeH  for  the  West  Riding  of  York- 
shire, held  in  April,  1882. 

By  an  order  of  one  of  the  Secretaries  of 
St4ite,  dated  the  11th  of  March,  1865,  the 
Local  Government  Act,  1858  (21  &  22  Vict, 
c.  98),  was  adopted  within  part  of  the  ham- 
let of  Greethjjpd,  in  the  parish  of  Halifax, 
called  the  inner  district.  The  district  so 
constituted  a  local  government  district 
was  at  the  time  of  the  making  of  the 
rate  hereinafter  mentioned  an  urban  dis- 
trict within  the  meaning  of  the  Public 
Health  Act,  1875,  and  the  respondents 
were  the  local  board  of  health  of  that 
urban  district. 

The  other  part  of  the  hamlet  of  Greet- 
land — the  outer  district — was,  by  the  terms 
of  the  above-mentioned  order,  excluded 
from  the  operation  thereof,  and  was  under 
the  jurisdiction  of  the  rural  sanitary  autho- 
rity of  the  HalifiEa  P'nion  for  sanitary 
purposes. 

The  appellants  were  occupiers  of  certain 
lands  and  tenements  situate  within  the 
outer  district. 

The  outer  district  had  not  been  formed 
into  a  separate  highway  district,  nor  had 
it  been  included  in  any  highway  district 
under  the  Highway  Acts. 

The  hamlet  of  Greetland  was  a  part  of  a 
parish  within  the  meaning  of  sections  5 
and  29  of  the  Highway  Act,  1835  (1). 

The  respondents,  pursuant  to  the  powers 
granted  to  them,  borrowed  money  for  the 

(1)  6  &  6  Will.  4.  c.  60.  8.  29 :  "  Every  rate 
shall  contain  the  names  of  the  oocupiers,  the 
description  of  the  premises  or  property  they 
occupy,  and  the  full  annual  value  of  such  pre- 
mises or  property,  and  shall  also  specify  the  sum 
in  the  ponnd  at  which  it  is  made ;  and  no  rate 
to  be  levied  or  assessed  as  aforesaid  shall  ex- 
ceed at  any  one  time  the  sum  of  tenpence  in 
the  pound,  or  the  sum  of  two  shillings  and  six- 
pence in  the  pound  in  the  whole  in  any  one 
year:  provided,  nevertheless,  that,  with  the  con- 
sent of  four-fifths  of  the  inhabitants  of  any 
.  parish  contributing  to  the  highway  rate,  as- 
sembled at  a  meeting  specially  called  for  that 
puri)ose,  .  .  .  the  rate  to  be  levied  and  assessed 
as  aforesaid  may  be  increased  to  such  sum  as 
the  said  inhabitants  so  assembled  may  think 
proper,"  ' 
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purposes  of  works  of  water  supply  and 
sewerage  within  the  inner  urban  district, 
and  provided  the  said  works,  the  expenses 
of  which  were  charged  on  and  defrayed 
out  of  the  general  district  rate. 

In  December,  1880,  the  respondents 
levied  a  highway  rate  of  28,  6d.  in  the  pound 
over  the  outer  district ;  and  as  the  sums 
produced  thereby  were  not  sufficient  for 
the  payment  of  the  expense  of  the  high- 
ways in  that  district,  the  respondents,  on 
the  24th  of  November,  1881,  issued  a  notice 
calling  a  special  meeting  of  the  Greetland 
local  board  to  be  held  on  the  5th  of  De- 
cember, •''for  the  purpose  of  levying  a  high- 
way rate  of  3^.  4:d.  in  the  pound  upon 
property  assessable  thereto  in  that  part  of 
the  district  of  Greetland  outside  the  limits 
of  the  Greetland  local  board,  but  included 
in  the  district  of  the  board  for  highway 
purposes." 

The  notice,  which  was  duly  posted  in 
the  inner  district,  was  also  sent  to  every 
member  of  the  board. 

There  was  no  place  of  worship,  nor  any 
vestry  or  vestry  meeting  in  the  outer  or 
excluded  part. 

On  the  5th  of  December,  1881,  the  spe- 
cial meeting  was  held,  at  which  a  highway 
rate  of  3«.  4d,  in  the  pound  was  unani- 
mously resolved  upon,  payable  in  two 
equal  instalments,  and  notice  that  the  rate 
had  been  levied  was  duly  given  and  posted. 

Except  as  above  stated,  no  notice  of  a 
meeting  specially  called  for  the  purpose  of 
obtaining  the  consent  of  the  inhabitants 
of  the  outer  district  who  contribute  to  the 
said  highway  rate  was  given  by  the  respon- 
dents, nor  was  any  such  meeting  held,  and, 
except  as  above-mentioned,  no  consent  of 
the  inhabitants  was  given. 

Towards  payment  of  the  first  instalment 
of  the  rate  of  3«.  4c/.  in  the  pound,  each  of 
the  appellants  was  rated  and  assessed  in 
respect  of  property  situate  in  the  outer 
district,  and  payment  of  the  amounts  of 
their  respective  assessments  was  demanded 
of  them. 

The  appellants  gave  notice  of  appeal 
against  the  rate,  and  the  appeal  was  duly 
heard  at  the  General  Quarter  Sessions. 

On  behalf  of  the  appellants  it  was  con- 
tended that  the  rate  was  improperly  made 
and  levied,  and  was  invalid. 

The  Quarter  Sessions  confirmed  the  rate, 
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subject  to  a  Special  Case  for  the  opinion 
of  the  Queen's  Bench  Division. 

On  the  19th  of  April,  1883,  the  Queen's 
Bench  Division  (Field,  J.,  and  Mathew,  J.), 
affirmed  the  decision  of  the  Court  of  Quar- 
ter Sessions. 

Meadows  White,  Q.C.,  and  J.  F,  Motd- 
ton,  for  the  appellants. — The  rate  is  bad 
because  it  is  in  excess  of  the  limit  fixed  by 
the  Highway  Act,  1835,  s.  29.  The  highest 
rate  that  can  be  made  at  any  one  time  is 
lOeZ.  in  the  pound,  or  28.  Qd.  in  the  pound 
in  the  whole  in  any  one  year.  If  a  larger 
sum  is  required,  the  consent  of  four-fifbhs 
of  the  mhabitants  contributing  to  the 
highway  rate  must  be  obtained  at  a  meet- 
ing called  for  that  purpose.  Such  consent 
has  not  been  obtained  in  the  present  case. 
The  rate  to  be  levied  is  a  highway  rate  as 
distinguished  from  a  general  district  rate. 
Under  section  216  of  the  Public  Health 
Act,    1875  (2),  the   urban    authority  is 

(2)  38  &  39  Vict.  c.  55.  8.  144 :  "  Every  urban 
authority  shall  within  their  district,  exclusively 
of  any  other  person,  execute  the  office  of  and 
be  surveyor  of  highways,  and  have,  exercise  and 
be  subject  to  all  the  powers,  authorities,  duties 
and  liabilitite  of  surveyors  of  highways  under 
the  law  for  the  time  being  in  force,  save  so  far 
as  such  powers,  authorities  or  duties  are  or  may 
be  inconsistent  with  the  provisions  of  this  Act ; 
every  urban  authority  shall  also  have,  exercise 
and  be  subject  to  all  the  powers,  authorities, 
duties  and  liabilities  whicli^  by  the  Highway 
Act,  1835,  or  any  Act  amending  the  same,  are 
vested  in  and  given  to  the  inhabitants  in  vestry 
assembled  of  any  parish  within  their  dis- 
trict. ..." 

Section  216  :  "  In  any  urban  district  where 
the  expenses  under  this  Act  of  the  urban  au- 
thority are  charged  on  and  deteyed  out  of  the 
district  fund  and  the  general  district  rates,  and 
no  other  mode  of  providing  for  repair  of  high- 
ways [is  directed  by  any  local  Act,  the  cost  of 
repair  of  highways  shall  be  defrayed  as  follows : 
(that  is  to  say) — 

"  1.  Where  the  whole  of  the  district  is  rated 
for  works  of  paving,  water  supply  and  sewage, 
or  for  works  for  such  of  these  purposes  as  arc 
provided  for  in  the  district,  the  cost  of  repair 
of  highways  shall  be  defrayed  out  of  the  general 
district  rate. 

"  2.  Where  parts  of  the  district  are  not  rated 
for  works  of  paving,  water  supply  and  sewerajrc, 
or  for  such  of  these  purposes  as  are  provided 
for  in  the  district,  the  cost  of  repair  of  high- 
ways in  those  parts  shall  be  defrayed  out  of  a 
highway  rate,  to  be  separately  assessed  and 
levied  in  those  parts  by  the  urban  authority  as 
Burreyor  of  highways,  and  the  coBts  of  snoh 


to  levy  the  rate  as  **  surveyor  of  high- 
ways " ;  the  Highway  Act,  1835,  provides 
the  mode  in  which  the  rate  is  to  be  assessed 
and  levied.  In  order  to  ascertain  the  limit 
imposed  by  the  Act  of  1835,  sections  27 
and  29  must  be  read  together.  K  the 
Legislature  had  intended  to  repeal  that 
limit,  express  words  to  that  effect  would 
have  been  used.  There  is  nothing  in  the 
Public  Health  Act,  1875,  which  authorises 
the  authority  to  levy  a  rate,  or,  what  is  more 
important,  which  states  out  of  what  pro- 
perty the  rate  is  to  be  paid.  The  words 
*'  as  surveyor  of  highways  "  in  section  216, 
sub-section  2,  of  the  Act  of  1875  incorpo- 
rate the  provisions  of  the  Highway  Act, 
1835,  so  that  the  machinery  provided  by 
that  Act  is  applicable  to  this  case. 

F.  0.  Crump,  for  the  respondents,  was 
not  called  on. 

Lord  Coleridge,  C.J. — In  this  case 
the  point  is  clear  enough.  The  rate  was 
made  by  the  local  board  in  respect  of  a 
portion  of  the  district — the  outer  district — 
which  had  not  had  the  full  benefit  of 
the  local  government,  for  the  rate  had 
been  made  in  respect  of  a  part  of  the 
district  in  which  there  had  been  no  works 
of  paving,  water  supply,  and  sewerage  as 
there  had  been  in  another  part  called  the 
inner  district.  The  local  board  contains 
within  its  ambit  of  authority  the  outer, 
as  well  as  the  inner,  Greetland  district; 
and  the  outer  district  objects  to  a  rate 
which  has  been  levied  by  the  board  on 
that  district,  upon  the  ground  that  it 
is  for  certain  purposes  only  within 
the  authority  of  the  local  board.  It  is 
true  that  by  section  144  of  the  Public 
Health  Act,  1875,  the  local  board  is  to 
execute  the  office  of  surveyor  of  highways 
for  the  whole  district ;  but,  unless  the  re- 
pairs done  to  the  highways  within  the 
inner  district  are  defrayed  out  of  the  gene- 
ral district  rate,  and  the  purposes  to  which 
that  rate  is  to  be  applied  are  not  taking 
effect  in  the  outer  district,  the  rate  is  to  be 

repair  in  the  residue  of  the  district  shall  be 
defrayed  out  of  the  general  district  rate. 

"  3.  Where  no  public  works  of  paving,  water 
supply  and  sewerage  are  established  in  the  dis- 
trict, the  cost  of  repair  of  highways  in  the 
district  shsJl  be  defrayed  out  of  a  highway  rate, 
to  be  levied  throughout  the  whole  district  by 
the  urban  authority  as  surveyor  of  highwaytt" 
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governed  bj  different  rules,  and  the  autho- 
rity of  the  local  board  is  to  be  limited  by 
different  considerationB  to  those  which 
govern  the  collection  of  the  general  dis- 
trict rate  over  such  portions  of  the  district 
as  are  within  the  operation  of  that  rate, 
and  in  which  the  highways  are  only  part 
of  the  several  works  of  paving,  water 
supply  and  sewerage.  Can  it  be  said  in 
respect  of  portions  of  the  district  where 
there  are  no  such  works,  and  in  respect  of 
which  there  is  only  a  highway  rate,  and 
in  respect  of  which  the  local  board  acts  as 
surveyors  of  highways  alone,  that  they 
are  to  act  as  if  they  were  the  old  sur- 
veyors of  highway,  and  that  their  powers 
are  to  be  limited  by  the  same  limitations 
as  had  been  imposed  by  statute  upon  the 
old  surveyors  1  That  is  the  substantial 
objection  made  to  this  rate. 

No  doubt,  if  that  be  the  true  meaning, 
in  point  of  law,  to  be  put  upon  section  29 
of  the  Highway  Act,  1835,  this  rate  can- 
not be  supported,  because  the  old  surveyors 
of  highways  never  could  levy  more  than 
10(2.  in  the  pound  for  a  single  rate,  or 
2^.  ^d.  in  the  pound  in  the  whole  in  any 
one  year.  Section  6  of  the  Act  of  1835 
makes  provision  for  the  election  of  a  sur- 
veyor, whose  duty  it  is  to  repair,  and  keep 
in  repair,  the  several  highways  in  the 
parish;  then  section  27  enables  him  for 
that  purpose  to  make  a  rate,  and  do  cer- 
tain things  in  respect  of  it ;  and  section 
29  regulates  the  form  and  amount  of  the 
rate.  That  is  the  state  of  things  in  exist- 
ence in  many  parts  of  the  country  in'which 
for  many  purposes  a  great  portion  of  this 
Act  of  Parliament  is  still  in  operation, 
and  although  section  29  is  not  itself  pro- 
bably in  operation,  yet  the  Act  of  1835 
has  been  amended  by  25  k  26  Vict.  c.  61, 
by  which  another  land  of  machinery  has 
been  substituted,  and  provision  has  been 
made  for  the  election  of  waywardens.  But 
it  is  material  to  notice  that  the  powers, 
ri^ts  and  duties  of  a  highway  district 
which  is  created  by  the  Act  of  1862  are 
expressly  limited  in  section  11  to  the  same 
extent  as  the  old  surveyors  of  highways 
had  been  limited.  It  was  said  that  the 
waywardens  had  no  greater  powers  than 
the  surveyors  under  the  Act  of  1835,  and 
that  the  contribution  to  be  paid  by  a 
parish  was  not  to  exceed  the  sum  of  lOJ. 
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in  the  pound  at  any  one  time,  or  the 
sum  of  28,  %d,  in  the  pound  in  the  whole 
in  any  one  year;  and  that  the  limit 
remains  substantially  the  same  as  under 
the  earlier  statute.  That  is  the  state  of 
the  law  in  respect  of  places  where  there 
is  either  no  district  board,  or  where  the 
district  board  is  substituted  for  the  old 
surveyors  of  highways.  Upon  that  state 
of  the  law  the  Public  Health  Act  of 
1875  came  into  operation,  section  144  of 
which  constitutes  the  urban  authority — 
that  is,  the  respondents  here  —  the  sur- 
veyor of  highways  for  the  whole  district 
of  Greetland.  That  being  the  constitution 
of  the  urban  authority,  we  come  to  sec- 
tion 216,  upon  the  true  construction  of 
which  the  present  case  turns.  That  sec- 
tion deals  with  the  costs  of  repairs  of 
highways,  and  is  headed  ''  highway  rate." 
The  urban  authority  is,  by  section  144, 
made  the  surveyor  of  highways ;  but  its 
.powers,  duties  and  liabilities  are  explained 
in  section  216.  The  cost  of  repairing  the 
highways  is,  under  sub-section  1,  to  be 
defrayed  out  of  the  general  district  rate, 
where  the  whole  of  the  district  is  rated 
for  works  of  paving,  water  supply  and 
sewerage,  or  for  works  for  such  of  these 
purposes  as  are  provided  for  in  the  dis- 
trict. That  sub-section,  however,  does  not 
apply  here,  because  a  part  only,  and  not  the 
whole  of  the  district,  has  been  rated.  Sub- 
section 2,  however,  does  apply,  for  it  pro- 
vides that  where  parts  of  the  district — 
that  is,  the  outer  Greetland  district — are 
not  rated  for  works  of  paving,  water  sup- 
ply and  sewerage,  or  for  such  of  these  pur- 
poses as  are  provided  for  in  the  district,  the 
cost  of  repair  of  highways  in  those  parts  is 
to  be  defrayed  out  of  a  highway  rate  which 
is  to  be  separately  assessed  and  levied  in 
those  parts  by  the  urban  authority  as  sur- 
veyor of  highways ;  and  the  cost  of  such 
repair  in  the  residue  of  the  district  is  to 
be  de&ayed  out  of  the  general  district 
rate.  At  first  sight  it  would  seem  to  be 
a  very  reasonable  provision,  where  the 
highways  in  the  whole  of  the  distiict 
have  been  repaired,  and  where  there  is  a 
rate  which  when  you  come  to  disintegrate 
it  is  leviable  upon  the  whole  district,  that 
that  rate  at  the  same  amount,  though  not 
to  be  levied  as  to  part  of  the  general  district 
rate  because  many  of  the  purposes  for  which 
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it  is  levied  are  not  applicable  to  the  whole 
diatricty  is  nevertheless,  in  respect  of  such 
portion  of  the  general  rate  as  part  of  the 
district  shares  in  common  with  the  rest  of 
the  district,  to  be  the  same  as  that  of  the 
rest  of  the  district  in  respect  of  the  same 
subject-matter.  Although  it  may  be  diffi- 
cult to  disintegrate  and  find  how  much  is 
applicable  to  the  paving,  water  supply  and 
sewerage,  it  would  be  an  easy  matter  to  as- 
certain how  much  of  the  general  district  rate 
is  applicable  to  the  highway;  and  I  assume 
that  something  like  a  reasonable  calcula- 
tion to  that  effect  has  been  made  in  this  case, 
That  part  of  the  district  is  to  be  liable  for 
the  same  amount  in  the  pound  as  its 
neighbour,  and  the  section  seems  to 
authorise  the  local  board  to  proceed  to 
rate  any  part  of  the  district  where  there  is 
nothing  to  be  done  except  to  repair  the 
highway.  A  highway  rate  is  to  be  made, 
and  is  to  be  separately  levied  and  assess^ 
in  those  parts,  and  is  to  be  levied  by  the 
local  board  as  surveyor  of  highways  under 
section  144.  Now  what  is  there  in  section 
216,  subHsection  2,  to  shew  that  by  the 
woTxls  "  as  surveyor  of  highways,"  and 
in  the  words  of  section  144,  tliat  the  board 
is  to  have  ''all  the  powers,  authorities, 
duties  and  liabilities  of  surveyors  of  high- 
ways under  the  law  for  the  time  being  in 
force,  save  so  far  as  such  powers,  authori- 
ties  or  duties  are,  or  may  be,  inconsistent 
with  the  provisions  of  this  Act,"  where 
the  local  board  is  acting  under  totally 
different  circumstances  and  acting  as  sur- 
veyors, the  Act  means  more  than  it  says 
— namely,  that  the  board  is  to  have 
power  to  act  in  the  outer  part  of  the 
district,  where  there  are  only  highways  to 
be  repaired,  in  the  same  way  as  within  the 
inner  part,  where  something  more  than 
the  repair  of  highways  has  to  be  done.  It  is 
the  same  body  with  the  same  authority, 
and,  so  far  as  it  is  limited,  is  limited  only 
by  the  same  limitations  as  are  applicable 
to  the  general  authority  over  the  district 
over  which  they  have  power.  It  is  said, 
and  no  doubt  with  some  force,  that  inas- 
much as  this  is  a  separate  part  of  the 
district  which  is  not  within  the  general 
scope  and  operation  of  the  local  boaitl,  and 
in  which  (as  I  understand)  the  inhabitants 
have  taken  no  part  in  the  proceedings  at 


which  power  is  given  to  a  body  to  assess 
and  rate  persons  who  have  not  joined  in 
the  election  of  persons  who  are  so  rated, 
an  inconvenience  would  arise,  and  that  it 
would  be  contrary  to  principle.  I  do  not 
say  that  it  is  not  an  inconvenience,  and 
that  to  a  certain  extent  it  is  not  a  viola- 
tion of  certain  rules.  No  doubt  it  may  be. 
But  the  disadvantages  of  another  con- 
struction must  be  considered.  It  may 
be  that,  upon  a  common  subject-matter, 
the  liability  of  these  highways  within  the 
district  to  which  for  the  purposes  of  the 
highways  the  appellants  belong  is  to  be 
limited  in  the  mflinner  provided  by  section 
29  of  the  Highway  Act,  1835,  whereas  the 
liabilities  of  other  inhabitants  may  be 
extended,  so  far  as  I  am  aware,  to  any 
amount. 

It  was  suggested  that  the  object  of  the 
provisions  in  the  earlier  Acts  was  to  pre- 
vent the  extravagance  of  the  local  way- 
wardens. But  the  answer  is,  that  persons 
in  the  position  of  surveyors  of  highways — 
and  it  is  to  be  observed  that  they  are  to 
be  surveyors  exclusively  of  any  other 
person — ^who  are  elected  in  a  different 
way  and  are  subject  to  different  considera- 
tions, are  to  be  subject  to  rules  and 
limitations  which  might  have  been  ex- 
cellent and  reasonable  in  the  first  instance, 
but  which  would  have  no  reason  when 
applied  to  a  body  like  a  local  board.  Sub- 
section 3  of  section  216  is,  as  it  seems  to 
me,  still  more  plain,  and  throws  light  upon 
sub-section  2,  which  applies  here,  because 
we  have  to  deal  with  a  district  parts  of 
which  are  not  rated  for  works  of  paving, 
water  supply  and  sewerage. 

Sub-section  3  deals  with  a  district  in 
which  no  public  works  of  paving,  water 
supply  and  sewerage  are  establi^ed  in 
the  district,  and  provides  that  the  cost  of 
repair  of  highways  in  the  district  is  to  be 
defrayed  out  of  a  highway  rate,  which  is  to 
be  levied  throughout  the  whole  district  by 
the  urban  authority  as  surveyor  of  high- 
ways. The  argument,  as  it  seems  to  me, 
is  irresistible.  If  the  contention  of  the 
appellants  aa  to  a  district  within  sub- 
section 2  is  good,  it  is  a  fortiori  good  as 
to  a  district  within  sub-section  3,  for  a 
local  board,  which  has  a  totally  different 
character  to  that  of  the  old  surveyors, 
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would  be  sabject  to  a  limitation  for  which 
there  is  no  reasonable  ground.  So  the 
matter  would  stand  under  section  216 
alone.  It  seems  to  me,  howeyer,  that  in 
order  to  sustain  the  contention  of  the 
appellants  sub-section  2  should  contain, 
in  addition  to  the  words  ''as  surveyor 
of  highways,"  some  such  words  as  "  pro- 
vided always  that  it  shall  not  exceed 
the  limit  of  2«.  6c?.  in  the  pound."  But 
no  such  words  appear,  and  it  seems  to 
me,  even  if  it  had  not  been  so  provided  by 
section  144,  that  where  the  main  object  and 
language  of  the  later  statute  are,  according 
to  roaaonable  construction,  inconsistent 
with  that  of  the  earlier  statute  the  later 
statute  is  to  prevail*  Certain  provisions 
in  section  217  do  not  weaken  the  argu* 
ment,  for  the  acts  there  mentioned  had  to 
be  done  by  the  old  surveyors  of  highways ; 
but  they  are  acts  from  the  doing  of  wluch 
the  urban  authority  are  expressly  relieved 
by  that  section.  Nowhere  is  it  to  be 
found  that  the  general  construction  is  to 
enlarge  the  authority  so  far  as  the  amount 
of  the  rate  to  be  assessed  is  concerned.  I 
confess  I  cannot  see  any  reason  why  the 
operation  of  section  216  should  be  cut 
down  in  the  absence  of  any  definite  en- 
laigement  of  section  217.  For  these 
reasons  I  am  of  opinion  that  the  judgment 
of  the  Court  below  was  correct,  and  the 
appeal  must  therefore  be  dismissed. 

Bbktt,  M.R. — ^In  this  case  the  de- 
fendants are  the  local  board  in  an  urban 
district,  and  are  therefore  the  urban 
authority  in  the  urban  district.  The  board 
has  authority  over  one  district,  whfch, 
however,  is  divided  into  two  parts.  That 
is  the  construction  of  the  Act  of  Parliament 
which  applies  to  a  district  which  is  divided 
into  twojparts.  This  local  board  has  repaired 
the  highways  in  both  parts  of  one  district. 
The  repairs  in  the  outer  district  have  been 
assessed  upon  property  in  the  outer  district 
to  the  extent  of  Zs.  Ad.  in  the  pound  with- 
out a  special  meeting  of  the  inhabitants 
of  that  district  having  been  called,  and 
without  the  consent  of  the  majority  of  the 
inhabitants  having  been  obtained. 

The  question  whether  the  rate  which 
has  been  assessed  in  the  outer  district  for 
repairs  done   to   the   highways   in    that 
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district  is  good  or  not,  depends  solely 
upon  the  construction  of  the  Public  Health 
Act,  1875.  The  board,  which  \&  the  sani- 
tary authority  of  the  urban  district,  is,  by 
section  144  of  the  Act  of  1875,  made  the 
surveyor  of  highways  within  that  district, 
and  is  therefore  the  surveyor  of  the  high- 
ways within  the  whole  of  the  district — 
both  in  the  outer  and  inner  parts — and  in 
both  parts  has  "all  the  powers,  authorities, 
and  duties  of  surveyors  of  highways  under 
the  law  for  the  time  being  in  force."  The 
way  in  which  those  words  should  be  con- 
strued is  that  the  board  has  the  right  to 
exercise,  and  is  also  subject  to  iJl  the 
powers^  authorities  and  duties  of  sur- 
veyors of  highways  under  the  law  fen*  the 
time  being  in  force,  save  so  fiar  as  the 
same  are,  or  may  be,  inconsiBtent  with  the 
provisions  of  the  Act.  If  these  words  had 
stood  alone  I  do  not  think  that  they  would 
include  the  mode  of  levying  the  rate.  But, 
supposing  that  the  authority  given  does 
include  Uie  right  to  exercise  that  power, 
save  and  so  far  as  the  same  is  not  incon- 
sistent with  the  Act,  the  provisions  witli 
regard  to  the  assessment  of  the  rate  are  to 
be  found  in  section  216.  No  doubt  sec- 
tion 144  refers  to  the  former  legislation  on 
the  subject  of  highways,  because  the  board 
is  to  exercise  all  the  authorities,  powers 
and  duties  of  surveyors  of  highways  under 
the  law  for  the  time  being  in  force.  If 
the  whole  of  the  district  is  rated  for  works 
of  paving,  water  supply  and  sewerage,  the 
cost  of  repair  of  highways  is,  under  sub- 
section 1,  to  be  defrayed  out  of  the  general 
district  rate.  In  such  a  district  the  autho- 
rity is  to  exercise  all  the  powers,  authorities, 
and  to  perform  all  the  duties  and  be 
subject  to  all  the  liabilities  of  the  old 
surveyors  of  highways ;  but  when  payment 
is  to  be  made  for  the  works  which  have 
been  done,  that  duty  is  no  longer  to  be 
performed  as  surveyors,  but  in  a  difbrent 
way — namely,  out  of  the  general  district 
rate.  Therefore,  to  say  that  the  board  is  to 
act  subject  to  the  limitations  imposed  upon 
the  old  surveyors  of  highways  is  obviously 
inconsistent.  Section  144  has  nothing  to 
do  with  the  question  of  payment  of  the 
cost  of  repair  of  highways.  If  the  condi- 
tion of  Uie  district  is  that  described  in 
sub-section  2,  it  seems  to  me  to  be  difficult 
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to  say  that  the  payment  of  the  cost  of 
repairs  is  to  be  made  in  the  same  way  as 
it  was  made  by  the  surveyors  of  the  old 
highways.  The  local  board,  which  is  of 
great  authority,  is  elected  by  the  inhabit- 
ants, and  hafl  many  other  duties  to  perform 
more  important  and  extensive  than  those 
of  repairing  the  highways,  and  with  regard 
to  which  duties  there  is  no  such  limitation 
of  authority  as  has  been  suggested.  The 
conduct  only  of  the  board  is  subject  to  be 
enquired  into ;  and,  so  long  as  it  is  the  local 
authority,  the  inhabitants  have  no  autho- 
rity over  it.  It  is  said,  however,  that 
if  the  cost  of  repairs  of  highways  exceeds 
2^.  6cf .  in  the  pound,  the  consent  of  four- 
fifths  of  the  inhabitants  of  any  parish 
contributing  to  the  highway  rate  must  be 
obtained  at  a  meeting  specially  called  for 
that  purpose.  But,  by  sub- section  2,  where 
parts  of  the  district  are  not  rated  for  works 
of  paving,  water  supply  and  sewerage,  the 
cost  of  repair  of  highways  in  those  parts 
is  to  be  defrayed  out  of  a  highway  rate 
which  is  to  be  separately  assessed  and 
levied  in  those  parts  by  the  urban  autho- 
rily ;  and,  unless  the  words  "  as  surveyor 
of  highways  "  bring  in  the  limitation  im- 
posed by  the  Highway  Acts,  it  seems  to  me 
that  no  limitation  is  imposed.  An  urban 
authority  has  many  characters  under  the 
Public  Health  Acts.  Thus,  for  instance, 
it  is  a  sanitary  authority ;  also,  under  sec- 
tion 144,  it  has,  in  addition,  the  character 
of  surveyor  of  highways.  But  those  words 
seem  to  me  to  have  reference  only  to  that 
part  of  the  character  of  the  urban  authority 
which  is  imposed  by  the  Public  Health  Act ; 
and  as  they  refer  to  something  within  that 
Act,  they  have  not  the  force  for  which  they 
have  been  cited,  and  therefore  the  limita- 
tions imposed  by  the  Highway  Acts  do  not 
affect  the  conduct  of  the  board  as  surveyor 
of  highways.  I  confess  that  I  have  been 
much  led  to  that  opinion  by  the  conse- 
quences of  reading  it  otherwise.  Although 
in  the  other  part  of  the  district  no  high- 
way rate  but  a  general  rate  has  been 
assessed,  it  must  be  obvious  to  any  one 
that  the  amount  of  that  rate  must  gener- 
ally depend  upon  the  amount  of  the  cost 
of  repairs.  In  making  out  the  district 
rate  die  authority  must  have  an  item  re- 
ferring to  the  highway  rate ;  but,  althotigh 
it  iir  not  in  teorma  a  highway  rate,  it  is  iu 


substance  equivalent  to  a  highway  rate,  and 
with  regard  to  that  there  is  no  limitation. 
It  is  nevertheless  said  that  the  same 
authority  when  acting  for  another  part 
of  the  district  is  to  be  subject  to  the 
limitation  imposed  by  the  Highway  Act, 
the  effect  of  which  contention  would  be 
that  it  can  assess  a  rate  of  Za,  id.  in  the 
pound  and  more  upon  the  inhabitants  in 
one  part  of  the  same  district,  but  that  in 
the  other  part  repairs  to  an  extent  greater 
tl\an  28,  M.  in  the  pound  could  not  be  done 
unless  the  consent  of  the  inhabitants  has  been 
obtained.  That  would  be  a  strange  piece  of 
legislation ;  but,  further,  the  lo^  autho- 
rity has  large  powers  as  to  making  district 
rates,  and  is  a  totally  different  class  from 
the  former  surveyors  of  highways.  A  good 
reason  therefore  exists  why  the  legislature 
should  not  have  imposed  the  same  restric- 
tion upon  the  authority  as  upon  the  old 
surveyors  of  highways.  The  words  "as 
surveyor  of  highways,"  in  section  216,  sub- 
section 2,  do  not  refer  to  the  Highway 
Acts,  but  only  to  a  part  of  the  character 
of  the  local  board  acting  under  the  Public 
Health  Act,  namely  the  character  of  sur- 
veyors of  highways.  I  think  that  my 
reasons  are  substantially  the  same  as  those 
given  by  the  Court  below,  with  whose 
judgment  I  agree. 

BowEN,  L.J.,  concurred. 

Appeal  dismissed. 


Sol^tors^Emmett  &  Co.,  agents  for  Wavell  k 
Co.,  Halifax,  for  appellants  ;  Bower,  Cotton 
k,  Bower,  agents  for  J.  W.  Longbottom,  Hall* 
fax,  for  respondents. 
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1884.     Tthe  qu^ek  {an  the  prosecutum 
\J    ^f  John  AbboU)  v.  the  com- 


missioners   OF    SEWEBS    FOB 
THE  LEVELS  OF  FOBBING. 


March  7 
8,14.    ) 
May  3.    L 

Setoers,  Commission  of — LiahUity  to 
repair  ratione  tenures — Extraordinary 
Storm  —  Presentments  —  Orders  —  3  <i&  4 
Will.  4.  c.  22.  ss.  l^and  46. 

The  prosecutor  was  the  owner  of  certain 
low-lying  lands  situate  on  the  Essex 
shore  of  the  River  Thames  and  protected 
from  inundation  by  an  ancient  sea-waU 
which  had  been  maintained  and  repaired 
by  his  predecessors  in  title  from  time 
immemorial.  The  lands  and  seorwaU 
were  within  the  jurisdiction  of  the  defen- 
dantSf  who  were  the  commissioners  of 
sewers  for  the  district.  Previous  to  the 
18<A  of  Jantiary,  1881,  the  wall  was  in 
good  repair  and  in  a  proper  condition  to 
resist  the  flow  of  ordinary  tides  and  ordi- 
nary weather  ;  on  that  date  there  occurred 
an  extraordinary  high  tide  cCnd  stormy  by 
which  serious  breaches  were  caused  in  the 
wodL  The  marsh  bailiff  thereupon  ordered 
the  prosecutor  to  easecute  certain  repairs 
to  the  waUf  which  he  did^  a/nd  at  courts 
of  sewers  held  subsequently  tJie  commis- 
sioners ordered  the  prosecutor  to  do  certain 
further  repairs  also  rendered  necessary 
by  the  storm  of  the  ISth  of  January,  1881. 
These  latter  orders,  which  purported  to  be 
founded  on  general  presentments  of  liability 
made  twenty  years  previously,  were  also 
complied  with  by  the  prosecutor.  The 
prosecutor  having  sued  oul  a  writ  of  man- 
damus to  the  commissioners  to  levy  a  rate 
in  order  to  reimburse  him  the  expenses  so 
incurred,  on  the  ground  that  he  was  only 
liable  for  repairs  rendered  necessary  by 
ordinary  weather,  the  commissioners  con- 
tended that  the  plainiiffs  liability  extended 
to  all  repairs,  whether  caused  by  ordinary 
or  extraordinary  weather^  and  in  support 
of  their  contention  produced  from  the 
records  of  the  commission  certain  pre- 
sentments,  orders,  and  other  documents 
relating  to  the  district  and  sect-wall: — 
Held,  that  the  burden  of  proof  woe  on  the 
defendants;  and  {drauring  iriferences  of 
fact)  that  the  evidence  did  not  establish 
such  extrcumlinary  liability  on  the  part 
of  the  prosecutor  ;  and  thai,  as  he  was  not 
in  default  at  the  time  the  breaches  in  the 
Vol.  6S.—- M.C. 


to€Ul  were  caused,  he  teas  not  bound  to 
repair.  Held  further,  that  unth  regard 
to  the  repairs  executed  on  the  order  of  the 
marsh  bailiff,  the  plaintiff  uxis  entitled  to 
a  mandamus  to  reimburse  him  the  cost 
of  the  expenses  thereby  incurred  ;  but  that 
he  was  not  entitled  to  a  nuindamue  to  be 
reimbursed  the  expenses  incurred  by  the 
repairs  executed  on  the  orders  oj  the  com- 
missioners, as  those  orders  were  equivalent 
to  a  verdict  found  after  trial  of  a  pre- 
sentment, and,  until  set  aside,  the  prosecu^ 
tor  woe  bound  by  them. 

Semble, — That  a  general  presentment  of 
liability  to  repair  where  no  defaiUt  is 
alleged  is  invalid,  and  not  warranted  by 
sections  13  or  46  of  3  <fc  4  WHL  4.  c.  22. 

Mandamue  to  the  commissioners  of 
sewers  for  the  levels  within  the  limits  of 
the  parish  of  Fobbing  and  certain  other 
parishes  in  the  county  of  Essex,  command- 
ing them  to  reimburse  one  John  Abbott 
the  expenses  incurred  by  him  in  repairing 
the  damage  done  to  the  sea-wall  fronting 
Curry  Marsh  Farm  by  the  storm  of  the 
18th  of  January,  1881,  and  all  expenses 
incurred  in  complying  with  the  orders  of 
the  said  commissioners  made  on  or  about 
the  15th  of  February,  1881,  and  the  9th  of 
March,  1882,  in  that  behalf,  and  to  make 
and  levy  such  rates  and  do  all  such  acts 
as  might  be  necessary  for  such  reimburse- 
ment ;  and  it  was  further  ordered,  by 
consent  of  counsel  on  both  sides,  that  a 
Special  Case  should  be  stated  on  the  mar^ 
damus.  At  the  same  time  it  was  agreed 
between  the  parties  that  an  application 
by  the  prosecutor  to  bring  up  the  orders 
of  the  15th  of  February,  1881,  and  the 
9th  of  March,  1882,  by  certiorari,  in  order 
that  they  might  be  quashed  as  being 
invalid,  should  stand  over  till  after  the 
argument  of  the  Special  Case. 

Special  Case. 

1.  The  said  John  Abbott  (hereinafter 
called  the  prosecutor)  is  the  owner  of 
certain  freehold  lands  and  hereditaments 
in  the  parish  of  Stanford-le-Hope  in  the 
county  of  Essex,  comprising  about  122a. 
Ir.  13p.,  and  known  as  Curry  Marsh 
Farm.  The  said  land  and  hereditaments 
are  situate  on  the  Essex  shore  of  the  River 
Thames,  in  Sea  Reach^  and  form  part  of 
the  levds  within  the  limits  of  the  parishes 
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of  Fobbing,  Corringham,  Stanford-le- 
Hope,  MucHng,  Laindon,  Dunton,  LltUe 
Warley  and  Vange,  and  they  are  within 
the  jurisdiction  of  the  said  commissioners 
of  sewers,  who  are  appointed  by  Her 
Majesty's  Commission  of  Sewers,  issued 
for  the  limits  of  the  said  parishes  on  the 
19th  of  November,  1860,  under  the  Great 
Seal  of  Great  Britain,  pursuant  to  the 
statute  relating  to  sewers. 

2.  Similar  commissions  ha.ve  from  time 
to  time  been  issued  for  a  considerable 
number  of  years  past  to  the  commissioners 
for  the  same  district.  The  records  of  the 
commissioners  begin  from  the  year  1729. 
It  is  not  known  when  the  first  commission 
for  the  district  was  issued.  The  commis- 
sion of  the  19  th  of  November,  1860,  has 
continued  in  force  to  the  present  time 
under  the  provisions  of  the  Land 
Drainage  Act,  1861  (24  k  25  Vict 
c.  133.  8.  U). 

3.  The  said  levels  are  bounded  on  the 
south  by  the  River  Thames.  All  the  lands 
within  the  said  levels,  comprising  in  extent 
about  3,442  acres,  lie  below  the  level  of  the 
river  at  high  water,  and  are  protected 
from  inundations  at  every  flood-tide  by 
sea-walls  constructed  for  that  purpose.  Of 
the  3,442a.,  2,692a.  2r.  12p.  are  protected 
by  the  sea-wall  along  the  length  of  the 
southern  boundary  of  the  levels  of  which 
the  Curry  Marsh  wall  forms  part.  Some 
part  of  the  said  lands  is  owned  by  persons 
who  have  no  frontage  to  the  river  and 
have  no  sea-walls  on  or  abutting  on  their 
own  land,  but  are  protected  by  the  sea- 
walls on  or  fronting  the  lands  of  the  others. 
The  sea-walls  are  ancient,  and  the  date 
when  they  were  first  constructed  is  not 
known. 

4.  The  evidence  as  to  the  liability  of 
owners  of  lands  alongside  the  river  to 
repair  the  sea-walls  fronting  their  respec- 
tive lands  will  be  found  set  out  on  para- 
graphs 33  to  52  of  this  Special  Case. 

5.  One  of  the  said  sea-walls  fronts  Curry 
Marsh  Farm.  The  owners  of  that  farm 
who  preceded  the  prosecutor  from  time  to 
time  repaired  the  said  wall.  The  prose- 
cutor bought  under  a  condition  of  sale 
which  indicated  a  liability  to  maintain 
and  repair  the  sea-wall  in  question  (1). 

(1)  Ninth  condition  of  sale  under  which  the 
prosecutor  bought : — "  The  property  is  beUeved 


There  was  no  evidence  that  repairs  were 
ever  done  to  the  said  wall  otherwise  than 
by  or  at  the  expense  of  the  owners  of  Curry 
Marsh  Farm. 

6.  At  a  Court  held  by  the  commissioners 
on  the  18th  of  August,  1880,  their  then 
marsh  bailiff  reported  that  all  former  orders 
of  the  commissioners  had  been  complied 
with,  and  at  a  Court  held  on  the  26th  of 
January,  1881,  he  stated  that  he  had,  on 
the  14th  of  January,  1881,  inspected  the 
sea-walls  throughout  the  level,  and  that 
they  then  were  (except  part  of  a  sea-wall 
not  fronting  Curry  A^l^ursh  Farm)  in  a 
proper  state  to  resist  ordinary  tides.  In 
fact,  at  the  time  of  the  happening  of  the 
storm  hereinafter  mentioned,  the  wall 
fronting  Curry  Marsh  Farm  was  in  good 
substantial  repair  and  in  a  proper  condi- 
tion to  resist  the  flow  of  ordinary  tides 
and  the  force  of  ordinary  storms.  There 
was  at  the  time  of  the  said  storm  no 
default  on  the  part  of  the  prosecutor  as 
regards  the  state  of  repair  of  the  said  sea- 
wall, unless  it  was  a  de&ult  on  his  part 
that  the  wall  was  not,  as  was  proved  by 
the  event,  sui&cient  to  keep  out  the  water 
on  the  said  18th  of  January,  1881. 

7.  On  the  18th  of  January,  1881,  there 
occurred  a  concurrence  of  storm  and  high 
tide,  which  was  found  as  a  fact  for  the  pur- 
pose of  the  case  to  have  been  extraordinary. 
The  sea-wall  fronting  Curry  Marsh,  and 
almost  all  the  sea-walls  on  the  banks  of 
the  Thames  in  that  neighbourhood,  were 
breached  by  the  water  fix)m  the  river, 
which  flowed  through  and  over  the  walls 
of  the  level  generally,  and  submerged  a 
large  portion  of  the  lands  usually  protected 
by  the  walls. 

8.  In  consequence  of  the  damage  to  and 
the  destruction  of  part  of  the  said  wall 
fronting  Curry  Marsh,  and  of  the  appre- 
hended recurrence  after  a  short  interval 

and  shall  be  taken  to  be  correctly  described  as 
to  quantity  and  otherwise,  and  is  sold  subject 
to  all  chief  and  other  rents,  rights  of  way, 
water  and  other  easements  (if  any)  charged  or 
subsisting  thereon,  and  to  such  liability  to  re- 
pair, maintain  and  cleanse  the  river- wall,  sluiceB, 
creeks,  drains  and  watercourses  bounding  or 
intersecting  the  property  as  the  property  may 
be  subject  to,  or  by  prescription  or  otherwise, 
but  the  vendor  shall  not  be  required  to  shew 
the  nature  or  extent  of  such  liability,  or  to 
furnish  any  other  information  with  reference 
thereto." 
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of  unnsoally  high  tides,  the  marsh  bailiff, 
by  direction  of  the  clerk  to  the  commis- 
Bioners,  gave  notice  to  the  prosecutor  that 
it  was  necessary  that  measures  shotdd  be 
at  once  taken  for  the  repair  of  the  said 
sea-wall.  Such  measures  were  accordingly 
taken  by  the  prosecutor,  and  previously  to 
the  1 5th  of  February,  1 88 1 ,  he  had  expended 
on  repairing  of  the  said  wall  a  sum  amount- 
ing to  3,014/.  1«.  M. 

9.  On  the  26th  of  January,  1881,  and 
the  15th  of  February,  1881,  Sessions  and 
Creneral  Courts  of  Sewers  were  held  by 
the  commissioners  (2),  and  at  the  Court 
of  the  15th  of  February,  1881,  an  order 
was  made  on  the  prosecutor  to  do  certain 
repairs  to  the  wall  (3). 

(2)  The  record  of  the  proceedings  at  these 
Courts  contained  a  statement  of  the  damage 
done  to  the  sea-walls  and  £arms»  the  report  of 
the  engineer  and  marsh  bailiff  thereon,  an  esti- 
mate of  the  cost  of  repair,  and  the  orders  of  the 
commissioners  on  the  several  parties  who  had 
been  found  liable  by  a  presentment  of  the  Ist 
of  August,  1861.  Thepresentment  is  set  out  in 
note  (3). 

(3)  This  order  was  founded  on  the  present- 
ment of  the  1st  of  August,  1861,  and  was  made 
on  the  prosecutor  as  owner  of  the  farm  and 
lands  mentioned  in  that  presentment.  The 
following  was  the  presentment  referred  to : — 

**  1st  August,  1861. — At  a  Session  and  General 
Court  of  Sewers  then  held  for  the  said  levels — 

**  The  jurors  aforesaid,  upon  their  oath  afore- 
said, do  further  say  and  present  that  the  several 
pezBons  and  bodies  corporate  mentioned  and  de- 
scribed in  the  second  yixt  of  each  of  the  schedules 
hereunder  written  or  hereunder  annexed,  being 


10.  Subsequently  to  the  service  upon 
him  of  the  said  order  the  prosecutor  oon- 

the  owners  of  the  several  lands  and  heredita- 
ments set  opposite  to  such  their  respective 
names  and  descriptions  in  the  second  part  of 
each  such  schedule,  and  their  ancestors  and 
predecessors,  owners  of  the  same  lands  and 
hereditaments,  have  from  time  to  time  imme- 
morial been  used  and  accustomed  to  support, 
maintain  and  repair,  and  of  right  ought  to  have 
supported,  maintained  and  repaired,  at  their  re- 
spective costs  and  charges,  the  several  respective 
quantities  of  walling  within  the  limits  and  juris- 
diction aforesaid  mentioned,  and  set  forth  in  the 
second  part  of  the  same  several  schedules  oppo- 
site their  respective  names  and  descriptions  of 
the  said  several  persons  and  bodies  corporate 
by  reason  of  the  tenure  of  their  said  respective 
lands  and  hereditaments,  and  that  the  said 
several  persons  and  bodies  corporate  named  and 
mentioned  in  the  same  part  of  the  said  several 
schedules  respectively  are  now  the  owners  of 
the  lands  and  hereditaments  therein  set  opposite 
to  such  their  respective  names  and  descriptions, 
and  by  reason  of  the  tenure  of  the  same  lands 
and  hereditaments  respectively  are  now  liable, 
and  ought  of  right,  to  support,  maintjiin  and  re- 
pair, and  keep  in  good  and  sufficient  repair,  at 
their  own  respective  costs  and  charges,  the  several 
and  respective  quantities  of  wallmg  within  the 
limits  and  jurisdiction  aforesaid  mentioned  and 
set  forth  in  the  said  second  part  of  the  several 
schedules  respectively  opposite  their  respective 
names  and  description,  and  at  the  respective 
parts  and  places  therein  also  mentioned  and 
described,  so  as  to  prevent  the  influx  of  the 
water  from  the  rivers  and  creeks  surrounding 
and  near  to  the  levels  aforesaid  (in  all  which 
said  rivers  and  creeks  the  tides  and  the  water  of 
the  sea  do  flow  and  do  re-flow)." 


The  Second  Part  of  the  First  Schedule. 


Oocupiera 

Deecription  of  Lands 

Qoantity 
of  Land 

Description  of  Walling 

Bobert        Wtfton, 
junior,      aiqiiire, 
and  the  London, 
TUbiiiy  ft  Sonth- 
end  BaOwbt  Com- 
pany    and     the 
Tbunet       Haven 
Dock  and  BaUway 
Oompany. 

_4^     m      p 

The  aald  Bobert 
Warton.       .989 

The  tald  fint- 
mentioned 
company       .    8    0  99 

The  said   last- 
mentioned 
company       .    0   0  10 

Part     of     certain 

marshes     called 

>    Curry    Marshes, 

in  the  parish  of 

8t«nford-Ie-Hope. 

▲.     R.  P. 

107    0    8 

< 

The  whole  extent  of  walling 
commencing  at  the  centre  of 
Carry  Fleet,  and   bounding 

Blver  Thames  and  Salt  Creek, 
and  terminating  at  the  south- 
em  comer  of  a  marah  called 
Skirts,  belonging  to  the  go- 
vernors of  Sir  John  Hawkins' 
Hospital,  Chatham,  and  con- 
taining in  length  one  thou- 
sand five  hundred  and  eighty, 
three  yards. 

Schedule. 
**  And  the  said  presentments  being  read  and 
considered  by  the  Court,  it  is  ordered  that  the 
clerk  to  this  Court  do  cause  due  notice  to  be 
g^iven  to  the  several  parties  interested  of  the 
liabilities  with  which  they  respectively  stand 
cfaaiged  in  and  by  the  said  presentments,  and 


that,  if  they  think  themselves  aggrieved,  they 
may  traverse  the  same  at  the  next  adjourned 
Court  to  be  holden  for  the  levels  aforesaid,  on 
Thursday,  the  seventeenth  day  of  October  next, 
at  one  of  the  clock  in  the  afternoon,  at  the 
George  Inn,  Orsett,  and  that  no  traverse  will 
afterwards  be  received." 
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tinued  the  works  which  he  had  before 
oommenced,  and  by  the  18th  of  August, 

1881,  all  the  works  required  by  the 
said  order  to  be  done  had  been  done 
by  him  to  the  satisfaction  of  the  marsh 
bailiff  and  of  the  engineers  of  the  com- 
missioners, with  the  exception  of  a  small 
portion  at  the  western  corner.  The  cost 
of  the  repairs  up  to  this  date  is  to  be 
taken  at  5,752/.  iO«.  6c/.  Work  was  sub- 
sequently done  by  the  prosecutor  to  the 
portion  of  the  western  comer,  and  that 
portion  was  in  course  of  completion  when 
the  further  slip  happened  as  hereinafter 
mentioned. 

11.  The  whole  of  the  work  done  and 
expense  incurred,  as  mentioned  in  para- 
graphs 8, 9  and  10,  was  rendered  necessary 
by  the  extraordinary  storm  and  high  tide  of 
the  18th  of  January,  1881. 

12.  The  prosecutor  did  not  appeal  from 
the  order  of  the  15th  of  February,  1881, 
nor  did  he  make  any  protest  against  his 
liability  to  do  the  same  work  without 
reimbursement  for  the  costs  thereof. 

1 3.  In  the  months  of  January,  February, 
and  March,  1882,  the  part  of  the  same 
wall  opposite  the  farm  buildings  of  Curry 
Marsh  farm  subsided  for  a  length  of  about 
300  yards.  This  part  had  been  breached 
on  the  occasion  of  the  storm  of  the  18th  of 
January,  1881,  and  had  been  repaired  as 
before  mentioned.  The  subsidence  did  not 
extend  to  the  portion  at  the  western  corner 
mentioned  in  paragraph  10  as  incom- 
plete. 

14.  The  nature  of  the  subsidence,  which 
was  gradual,  was  as  follows : — In  January, 

1882,  slight  subsidence  and  cracks  in  the 
top  of  the  wall  were  observed,  shewing 
that  movement  was  going  on.  Proper 
temporary  measures  to  prevent  further 
mischief  were  had  recourse  to  by  the 
prosecutor,  but  the  subsidence  continued, 
and  on  the  8th  of  March,  1882,  the  said 
portions  of  the  wall  subsided  altogether. 
In  the  language  of  the  sea- wallers,  the  wall 
sat  down  bodily,  kicking  out  at  the  toe  of 
the  wall  into  the  river  the  stuff  of  which 
the  core  of  the  wall  was  composed. 

15.  The  immediate  cause  of  the  sub- 
sidence was  the  giving  way  of  a  stratum  of 
soft  mud,  which,  when  borings  were  made 
after  litigation  had  arisen  or  was  im- 
minent between  the  prosecutor  and  the 


commissioners,  was  found  to  underlie  the 
wall.  But  what  caused  this  stratum  to 
give  way  after  supporting  the  wall  for  so 
many  years  was  matter  of  dispute  between 
them,  and  much  scientific  and  other  evi- 
dence on  the  subject  was  given. 

Paragraphs  16  to  22  contained  the 
evidence  adduced  to  account  for  the  sub- 
sidence of  the  wall,  and  the  contention  of 
the  prosecutor  on  the  one  hand  and  the 
commissioners  on  the  other  as  to  the  cause 
of  subsidence. 

23.  Neither  party  proved  their  con- 
tention, nor,  so  far  as  could  be  judged, 
was  either  contention  capable  of  proof;  nor 
was  matter  of  conjecture  or  inference  to  be 
drawn  from  the  facts  and  dates. 

24.  The  existence  of  the  mud  must 
always  have  made  the  place  a  dangerous 
one  for  a  wall,  but  no  evidence  was  given 
of  any  circumstances  from  which  it  ought 
to  be  inferred  that  if  the  storm  of  the 
18th  of  January,  1881,  had  not  taken 
place,  the  wall,  as  it  then  existed,  would 
not  have  continued  to  stand  till  the  present 
day,  or  that  the  work  and  expenses  men- 
tioned in  paragraphs  8,  9,  10  and  27 
would  have  been  necessary. 

25.  The  nature  of  the  soil  under  the 
wall  could  not,  till  the  subsidence  began, 
have  been  discovered  without  boring,  nor 
would  it  be  apparent  to  persons  making  an 
examination  of  the  wall  in  the  usual  and 
proper  way  for  the  purpose  of  seeing  if  it 
required  ordinary  repairs. 

26.  On  the  9th  of  March,  1882,  the 
commissioners  held  a  Session  and  General 
Court  of  Sewers.  The  prosecutor,  who 
had  notice  of  the  holding  of  the  Court, 
attended  with  his  solicitor,  and  submitted 
that  the  very  heavy  costs  of  the  works 
necessitated  by  the  storm  of  the  18th  of 
January,  1881,  ought  to  be  borne  by  the 
level,  and  he  appUeid  to  the  commissioners 
to  make  a  rate  for  this  purpose,  but  he  did 
not  then  make  any  formal  demand  on 
them  to  do  so ;  and  they  at  such  sessions 
made  a  further  order  on  him  to  repair  the 
wall  (4). 

(4)  This  order  was  expressed  to  be  foanded 
OQ  presentments  of  the  1st  of  August,  1861 
(see  note  (3)  ),  and  the  oath  of  sorveyor  and  of 
marsh  bailiff  as  to  the  required  repairs.  It  was 
ordered  that  the  prosecntor  repair  the  wall  in 
question  before  the  10th  of  July  next,  under  a 
penalty  of  2002.,  and  in  default  the  surveyor 
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27.  The  Bubsidexioe  of  the  wall  was 
such  as  to  endanger  the  lands  of  the  prose- 
cator,  the  Lmds  of  other  persons  lying 
within  the  levels,  and  the  pabUc  safety, 
and  the  prosecutor  before  attending  the 
said  Court  had  instructed  his  engineer  to 
see  to  the  state  of  the  wall.  The  repairs 
required  to  be  done  by  the  said  order  of 
March,  1882,  as  varied  by  agreement  as 
mentioned  in  paragraph  28,  were  done  by 
the  prosecutor  after  giving  notice  to  the 
commissioneTS  that  he  thereby  in  no  way 
prejudiced  his  right  to  appeal  against  the 
said  order,  and  that  he  proposed  to  claim 
reimbursement  for  the  outlay.  In  com- 
plying, or  endeavouring  to  comply,  with 
such  order,  he  expended  a  sum  which 
is  to  be  taken  at  6,972Z.  16«.  \0d.,  which 
is  in  addition  to  the  sum  mentioned  in 
paragraph  10  of  this  Case. 

28.  After  the  order  mentioned  in  para- 
graph 26,  and  after  the  nature  of  the  soil 
had  been  investigated,  and  after  the  order 
for  the  writ  of  fnandamus  to  issue  had 
been  made,  it  was  agreed  between  the 
prosecutor  and  the  commissioners,  without 
prejudice  to  their  respective  legal  positions, 
that  it  would  be  less  difficult  and  less 
costly,  and  more  secure,  to  build  an  inset 
curvilinear  wall  more  inland,  than  to 
further  attempt  to  reinstate  and  maintain 
the  wall  on  the  exact  site  of  the  portion 
which  had  subsided.  And  it  was  agreed 
that  the  prosecutor  should  builil  such 
inset  wall,  and  that  for  the  purpose  of 
this  case  the  cost  of  so  doing  should  be 
treated  as  part  of  the  costs  of  repairing 
the  wall  pursuant  to  the  said  order.  The 
said  inset  wall  has  been  so  built,  and  the 
cost  thereof  has  been  3,300^.  6«.  lOc^.,  or 
thereabout,  which  sum  forms  part  of  the 
sum  c^  6,972/.  16tf.  \0d.  mentioned  in 
paragraph  27. 

30.  On  or  about  the  1st  of  April,  1882, 
the  prosecutor,  by  a  demand  in  writing, 
bearing  date  the  31st  of  March,  1882, 
addressed  to  the  commissioners,  and  to 
certain  of  them  by  name,  required  the 
commissioners  to  reimburse  him  for  his 
expenditure  in  repairing  the  damage  to 
the  sea-wall  by  the  extraoi*dinary  storm 
and  unusually  high  tide  of  the  18th  of 
January,   1881,  and  for  the  money  ex- 

and  manh  bailiff  do  ezecnte  the  repairs,  and 
report  to  the  Court  the  expense  incurred. 


pended  and  to  be  expended  by  him  in 
complying  with  the  orders  of  the  16th 
of  February,  1881,  and  the  9th  of  March, 
1882,  and  to  make  a  rate  or  rates  for  that 
purpose,  and  to  take  all  such  steps  as  might 
be  necessary  for  charging  the  money  so  ex- 
pended and  to  be  expended  rateably  on  the 
lands  benefited  thereby,  and  he  requested 
the  commissioners  to  summon  a  Court 
for  the  said  purpose.  The  commissioners 
held  a  Session  and  Special  Court  of  Sewers 
on  the  18th  of  April,  1882,  for  the  purpose 
of  taking  into  consideration  the  demand 
of  the  prosecutor ;  and  at  the  said  Court 
the  prosecutor  attended  by  his  solicitor, 
and  made  a  formal  demand,  which  the 
commissioners  refused  to  comply  with.  A 
copy  of  the  record  of  the  proceedings  of 
the  said  Court  was  set  out  in  the  appen- 
dix. 

31.  On  the  1st  of  May,  1882,  the  inile 
9%m  for  a  mcmdamuay  which  was  afterwards 
made  absolute  on  the  9th  of  June,  1882, 
was  obtained  by  the  prosecutor. 

32.  On  the  1st  of  June,  1882,  he  gave 
notice  of  appeal  to  the  Midsummer  Quarter 
Sessions  for  the  county  of  Essex  against 
the  order  made  on  the  9th  of  March,  1882, 
which  appeal  has  from  time  to  time  been 
respited  pending  the  decision  of  this  Special 
Case. 

33.  An  examination  of  the  earliest  re- 
cords of  the  commissioners  shews  the  fol- 
lowing facts : — 

34.  Between  the  year  1729,  being  the 
date  of  the  earliest  record  of  the  commis- 
sioners now  forthcoming,  and  the  year 
1831,  there  were  no  presentments  of  juries 
finding  specially  any  custom  or  prescrip- 
tion as  to  the  repair  of  the  walls,  and  no 
presentment  stating  in  words  what  was 
the  liability  of  the  frontagers — ^that  is  to 
say,  the  persons  on  whose  lands  the  sea- 
walls abutted.  The  usage  was  for  a  jury 
to  view  the  walls  a  few  days  before  the 
meeting  of  the  Court  of  commissioners, 
and  to  present  at  such  Court  the  repairs 
which  they  found  at  such  view  to  be  re- 
quired, specifying,  in  the  case  of  each  work, 
a  penalty  in  case  the  work  should  not  be 
done.  At  the  Court  such  presentments 
were  made  orders  of  the  Court.  The  pre- 
sentments were  in  the  form  of  which  the 
following  is  a  specimen : — 

'*  That  A  B  do  back  and  cope  a  hundred 
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rods  of  their  wall  by  Christmas  next  on 
penalty  by  the  rod  sixteen  shillings." 

The  orders  followed  the  form  of  the 
presentments. 

35.  The  records  shew  instances  of  orders 
on  all  the  owners  within  the  levels  whose 
lands  were  bounded  by  the  sea-wall,  and 
there  is  nothing  in  them  to  indicate  any 
difference  in  the  extent  of  the  liability  of  the 
owners  of  the  different  lands  so  bounded 
as  to  the  repair  of  the  wall  bounding  their 
respective  lands. 

36.  In  case  of  emergency  the  mai*sh 
bailiff  was  empowered  to  do  the  work,  but 
the  amount  expended  by  him  was  claimed 
as  a  debt  due  from  the  owners  to  the  com- 
missioners, and  the  records  shew  instances 
of  the  marsh  bailiff  recovering  sums  ex- 
pended by  him  by  distress  from  the  owners 
who  were  liable  to  repair.  In  some  cases 
it  does  not  appear  firom  the  records  whether 
the  money  expended  was  claimed  or  re- 
covered or  not,  but  there  are  no  cases  in 
which  it  appears  it  was  not  so  claimed,  or 
that  any  such  claim  was  contested.  From 
the  small  amount  of  the  rates  levied,  it  is 
apparent  that  no  extensive  repairs  to  the 
wall  can  have  been  done  at  the  expense  of 
the  level. 

37.  Rates  were  made  at  the  Courts. 
They  were  usually  made  for  the  general 
purposes  of  the  expense  of  the  commis- 
sioners, but  sometimes  for  special  purposes. 

37a.  It  was  agreed  between  the  parties 
that  reference  might  be  made  to  the  records 
of  the  commissioners  upon  the  argument 
for  the  puipose  of  further  explaining  or 
illustrating  the  matters  referred  to  in 
paragraphs  33  to  37. 

38.  No  instance  appears  in  the  records 
of  a  rate  made  for  the  special  purpose  of 
paying  the  expenses  of  repairing  walls  or 
of  reimbursing  any  frontager  for  expenses 
incurred  by  him  in  repairing  walls. 

39.  Except  so  far  as  the  fkcts  and  docu- 
ments or  extracts  mentioned  in  this  Special 
Case  prove  or  warrant  an  inference  to  the 
contrary,  there  is  no  evidence  to  shew  that 
any  of  the  repairs  ordered  to  be  done  were 
other  than  ordinary  repairs,  or  that  any 
extraordinary  repairs  or  that  any  extra- 
ordinaiy  accident  happened  to  the  walls 
before  the  storm  of  the  18th  of  January, 
1881. 

40.  On  the  31st  of  Janiiary,  1791,  the 


then  existing  commission  expired.  A  pe~ 
tition  was  presented  by  the  oommissionem 
to  the  Lord  Chancellor  in  the  usual  way 
for  a  warrant  for  a  new  commission.  The 
next  commission,  though  dated  the  13th 
of  January,  1791,  was  not  issued  till  the 
15th  of  August,  1791. 

41.  There  are  found  in  a  i*oom  at  the 
office  of  the  derk  to  the  commissioners, 
which  is,  and  has  been  for  many  years, 
devoted  to  the  custody  of  the  books  and 
documents  of  the  commissioners,  the  fol- 
lowing papers  relating  to  the  last-mentioned 
commission,  the  admission  in  evidenoe  of 
which  papers  in  the  present  easels  objected 
to  by  the  prosecutor.  The  first  is  the  draft 
or  copy  of  an  affidavit  in  the  handwriting 
of,  and  purporting  to  have  been  sworn  by, 
Edward  Gepp,  the  then  clerk  of  the  com- 
missioners, under  the  expired  commission, 
on  the  3rd  of  March,  1791,  for  the  purpose 
of  obtaining  a  new  commission  (5).  The 
second,  which  was  found  with  it,  is  a  draft 
or  copy  of  a  petition  of  the  commissioners 
or  some  of  them,  dated  the  28th  of  June, 
1791.  The  third  is  a  bill  of  costs  of  the 
said  Edward  Gepp  against  the  commis- 
sioners, for  work  done  in  1791,  amount- 
ing to  32L  la.  2d.,  and  bearing  the  in- 
dorsement— 

*'  10  October,  1791,  aUowed. 
"  R.  Baker, 
"  W.  RusseU." 
R.  Baker  and  W.  Russell  were,  on  the 
1 0th  of  October,  1791,  commissioners  under 
the  then  existing  commission  (6). 

42.  At  a  Court  held  by  the  commis- 
sioners  on  the  10th  of  October,  1791,  it 
wajs  ordei'ed  that  the  marsh  bailiff  should 
pay  to  the  said  Edward  Gepp  his  bill  for 
soliciting  a  new  commission  of  sewers  for 
the  said  levels,  amounting  to  321,  Is.  2d. 

43.  It  appears  from  this  order  and  these 
documents  that  the  petition  for  a  fresh 
commission  presented  to  the  Lord  Chan- 
cellor by  the  commissioners  in  the  usual 

(5)  This  affidavit  was  to  the  effect  that  the 
last  commission  had  expired,  and  that  by  reason 
of  an  extraordinary  high  tide  which  had 
occurred  in  the  February  preceding,  several 
breaches  were  made  in  the  walls,  and,  until  a 
new  commission  was  issued,  no  onlers  could  be 
made  to  enforce  the  necessary  reparations. 

(6)  This  bill  of  costs  consisted  chiefly  of 
items  of  expense  incurred  in  procuring  the  issue 
of  a  new  oommlBsion. 
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way  was  neglected  in  the  Lord  Chancellor's 
office,  and  a  supplemental  petition,  sup- 
ported by  the  affidavit  of  the  said  Edward 
C^pp,  was  presented  by  the  commissioners, 
and  that  the  said  Edward  Qepp  was  paid 
by  the  commissioners  for  his  work  and 
labour  in  respect  of  the  said  affidavit^  a 
petition  and  a  presentation  thereof. 

44.  Search  has  been  made  in  all  rea- 
sonable places  for  the  originals  of  the  said 
affidavit  and  supplemental  petition,  but 
they  have  not  been  found. 

45.  At  the  Court  held  on  the  10th  of 
October,  1791,  mentioned  in  paragraph  42, 
about  seventy  orders  for  the  repair  of  walls 
were  made.  The  entry  in  the  book  relat- 
ing thereto  can  be  referred  to  by  either 
party  on  the  argument  of  this  case. 

46.  At  a  Court  held  on  the  5th  of  De- 
cember, 1831,  a  presentment  was  made 
respecting  the  dangerous  state  of  the  sea- 
w^  belonging  to  the  Oil  Mill  Farm,  the 
property  of  Francis  Kensett,  upon  evidence 
taken  in  the  presence  of  the  Court  and 
jury.  In  this  presentment  the  liability  of 
the  owner  to  repair  is  stated  to  be  by 
ancient  custom.  This  is  the  first  instance 
in  which  there  appears  any  entry  upon  the 
records  of  the  commissioners  stating  in 
terms  the  liability  of  any  owner  to  repair, 
or  the  existence  of  any  custom  relating 
thereto  (7). 

48.  The  first  Court  at  which  any  pre- 
sentment was  made,  held  after  the  passing 
of  the  statute  3  <fe  4  Will.  4.  c.  22,  was 
held  on  the  26th  of  February,  1836  (8). 

(7)  An  extract  from  the  records  shewing  the 
circomstances  under  which  the  presentment  was 
made,  the  depositions  of  the  witnesses,  and  the 
orders  of  the  Court  was  set  out  in  the  appendix. 
The  evidence  was  to  the  effect  that  the  then 
ruinous  state  of  the  wall  was  not  occasioned  by 
any  extraordinary  flood  or  accident,  but  by  the 
n^lect  and  default  of  the  said  Francis  Kensett, 
and  the  presentments  alleged  such  default. 
Further  extracts  from  the  records  of  the  com- 
missioners relating  to  the  same  farm  or  part 
thereof,  including  entries  relating  to  damage 
done  by  unusual  high  wind  and  tide,  and  to  a 
search  for  precedents  of  repairing  rendered 
necessary  by  stonns,  were  also  set  out,  as  well 
as  extracts  from  the  records  of  Courts  held  on 
the  18th  of  July,  1832,  and  the  13th  of  July, 
1833,  were  also  printed  in  the  appendix,  for  the 
purpose  of  shewing  the  statement  of  the  cus- 
tomary liability  contained  therein. 

(8)  At  this  (X>urt  the  jury  made  a  presentment 
in  the  following  terms  : — 


49.  From  that  date  until  the  passing  of 
the  Land  Drainage  Act,  1861  (24  <fe  25 
Vict.  c.  133),  by  which  commissioners  of 
sewers  were  made  perpetual  untU  super- 
seded, presentments  in  substantially  similar 
form  were  made  at  the  commencement  of 
each  commission.  The  Robert  Warton 
mentioned  in  extract  from  the  schedule  to 
the  presentment  of  the  1st  of  August,  1861 
(3),  was  the  predecessor  in  title  of  the 
prosecutor,  and  the  lands  mentioned  therein 
are  those  referred  to  in  the  first  paragraph 
of  this  Case. 

50.  In  March,  1874,  a  tide  occurred 
higher  than  any  before  then  recorded 
(though  lower  than  the  tide  of  the  18th  of 
January,  1 881 ),  and  caused  serious  breaches 
in  the  sea-walls  of  the  level.     At  a  Court 

"  26th  February,  1836. 
"And  the  jurors  aforesaid,  upon  their  oath 
aforesaid,  further  say  and  present  that  the  several 
persons  and  bodies  corporate  named  and  men- 
tioned in  the  said  second  schedule  hereunder 
written  or  hereunto  annexed,  and  their  ances- 
tors or  predecessors,  being  owners  of  the 
several  farms  and  quantities  of  land  within  the 
levels  and  jurisdiction  aforesaid  set  opposite  to 
such  their  respective  names  and  descriptions  in 
the  same  schedule,  have,  by  reason  of  the  said 
farm  and  lands  so  by  them  respectively  owned, 
and  of  their  being  the  owners  thereof  from  time 
inmiemorial,  been  used  and  accustomed,  at  their 
own  costs  and  charges,  to  support,  maintain  and 
repair,  and  the  said  several  persons  and  bodies 
corporate  so  named  and  described  in  the  said 
second  schedule,  by  reason  of  the  said  farms 
and  lands  so  by  them  respectively  owned,  and  of 
their  being  the  owners  thereof,  are  now  liable 
and  ought  still  of  right  to  support,  maintain  and 
repair,  and  keep  in  good  and  sufficient  repair,  at 
their  own  respective  costs  and  charges,  the 
several  and  respective  quantities  of  walling  within 
the  levels  and  jurisdiction  aforesaid  mentioned 
in  the  said  schedule,  and  situate,  standing  and 
being  in  and  upon  such  their  respective  farms 
and  lands,  so  as  to  prevent  the  influx  of  the 
waters  from  the  rivers  and  creeks  surrounding 
and  near  to  the  said  farms  and  lands  (in  all 
which  said  rivers  and  creeks  the  tides  and  waters 
of  the  sea  do  flow  and  reflow);  and  that  the 
several  persons  and  bodies  corporate  so  named 
and  mentioned  in  the  same  schedule  are  now  the 
owners  of  the  particular  farms  and  lands  therein 
also  mentioned  and  set  opposite  to  such  their  re- 
spective names  and  descriptions,  and  are  situate 
within  the  levels  and  jurisdiction  aforesaid,  and 
as  such  owners,  and  in  respect  of  such  farms 
and  lands,  are  now  liable,  and,  by  reason  of  such 
immemorial  custom  and  usage  aforesaid,  ought 
of  right  to  repair  and  keep  in  good  and  suffi- 
cient repair  the  said  walling,  at  their  own 
respective  costs  and  charges,  in  the  proportion 
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held  on  the  27th  of  August,  1874,  orders 
were  made  on  all  the  frontagers  in  the 
level  (whether  the  walls  fronting  their 
respective  lands  had  heen  damaged  by  the 
tides  or  not)  to  raise  their  walls  one  foot 
above  the  line  of  the  said  high  tide.  These 
orders  were  carried  out,  and  the  damage  to 
the  walls  by  the  said  high  tide  was  repaired 
at  the  expense  of  the  owners  (9). 

51.  After  the  storm  of  January,  1881, 
orders  were  made  on  all  frontagers  respec- 
tively, in  a  form  similar  to  that  of  the  15th 
of  February,  1881,  before  mentioned,  to 
repair  the  damage  caused  to  their  walls  by 
the  said  storm.  These  orders  were  not 
appealed  against,  and  the  work  was  done 
at,  in  many  cases,  considerable  expense. 
It  must  not  be  assumed  from  this  that 
in  some  cases  the  expense  to  a  frontager 
of  repairing  his  own  wall  was  greater  than 
his  contribution  to  a  general  rate  would 
have  been  in  case  the  repairs  had  all  been 
defrayed  out  of  such  rate.  No  claim  to 
reimbursement  has  yet  been  thus  made 
except  by  the  prosecutor.  The  facts  stated 
in  this  paragraph  are  objected  to  on  behalf 
of  the  prosecutor  as  not  being  admissible 
in  evidence  or  relevant  to  this  case,  and 
they  are  stated  subject  to  this  objection. 

52.  During  the  period  to  which  living 
memoiy  extends,  so  &r  as  oral  testimony 

mentioned  and  set  forth  in  the  same  schedale 
opposite  to  such  names  and  descriptions  respec- 
tively, and  at  the  respective  parts  and  places 
therein  also  mentioned  and  described." 

A  portion  of  the  schedale  is  here  printed  as  a 
specimen. 

Essex,  to  wit. 


is  forthcoming,  the  walls  have  always  been 
repaired  by  or  at  the  expense  of  the  owners 
of  the  land  on  which  the  walls  respectively 
front,  without  reimbursement  by  the  com- 
missioners. The  market  value  of  the  land 
fronting  the  river  is  considerably  dimin- 
ished by  reason  of  the  liability  to  repair. 

53.  The  appendix  of  this  Special  Case 
forms  part  thereof. 

54.  The  commissioners  contend  that — 

(1)  The  facts  and  documents  stated  or 
referred  to  in  this  Case  establish  that  the 
prosecutor  was  under  a  general  liability  to 
repair  the  sea-wall  fronting  his  land,  and 
that,  by  reason  of  such  liability,  he  was 
bound  to  do  the  repairs  referred  to  in  the 
case,  although  the  neoessity  for  such  repairs 
arose  from  an  extraordinary  storm,  or  tide, 
or  any  other  cause. 

(2)  That  the  said  facts  and  documents 
shew  that  there  was  no  liability  upon  the 
level  or  any  other  person  to  repair  the  said 
wall  or  to  reimburse  the  prosecutor  for  the 
whole  or  any  part  of  the  moneys  expended 
by  him  in  sudi  repairs. 

(3^  That  the  prosecutor  is  debarred  from 
obtaining  the  relief  sought  for  in  the  pre- 
sent proceedings  by  the  existence  of  the 
orders  of  the  15th  of  February,  1881,  and 
of  the  9th  of  March,  1882,  unless  and 
until  they  or  either  of  them  be  varied  or 
reversed  by  the  Quarter  Sessions  under 
the  provisions  of  the  Land  Drainage  Act, 
1861,  8.  47,  or  otherwise  set  aside. 

55.  The  prosecutor  contends  that — 

(i)  Even  if  any  liability  is  shewn  to  him 
to  do  any  repairs  to  the  sea-wall,  such 


Owners 

Occnpien 

Descriptions  of  Lands 

Parishes 

Quantity  in 
each  Pariah 

Total 

WllliiunWiiifffleld,!^. 

William  Bromley,  Beq. 
George  Spltty 

John  Sylvester 

Henry  Anthony 
Long. 

The  said  George 
Spitty. 

The  whole  of  a  certain 
farm  called  Shellhaven 
Farm,  situate  in   the 
several  parishes  of 

The  whole  of  a  certain 
farm    called    the    Oil 
Hill  Farm,  sitnate  in 

Certain    manhee    called 
Curry  Marshes,  sitoate 
in 

Corringham 

Donton 

Little    Warley    and 

Fobbing    . 

Fobbinff     ■       •       . 

A.     B.     P. 
145    3    15 
67    0    87 
66    1    81 
71    0    19 

A.     B.    p. 

849    9    82 
158    0      8 

108    0     8 

Stanford-le-Hope     . 

•               •               • 

(9)  The  orders  relating  to  Cuny  Harsh  were 
expressed  to.  be  made  by  the  commissioners  upon 
reading  the  presentments  of  the  1st  of  August, 
1861,  and  taking  depositions  of  the  marsh  bailiff 


and  surveyor  of  reparations  in  the  said  walls 
required  by  the  default  of  R.  Warton.  The 
other  ozders  were  in  similar  form. 
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liabUity  is  at  most  an  ordinary  liability  to 
repair  by  prescription,  and  does  not  extend 
to  damage  by  extraordinary  floods  or  storms, 
or  to  reinstating  such  wall  after  such 
damage,  but  in  such  case  the  cost  should 
be  borne  by  the  level,  according  to  the 
statute  of  Henry  8  as  interpreted  in 
KeighUffs  Case  (10) ;  and,  assuming  the 
prosecutor  to  be  liable  in  the  first  instance 
to  pay  the  costs  of  such  repair  and  re- 
instating, he  is  entitled  to  be  reimbursed. 

(ii)  If  the  subsidence  in  1882  was  not 
due  to  the  storm  of  1881  it  was  due  to  a 
latent  defect  for  which  he  was  not  respon- 
sible. 

(iii)  The  orders  of  the  15th  of  February, 
1881,  and  of  the  9th  of  March,  1882,  are 
not  nor  is  either  of  them  conclusive  against 
the  prosecutor,  and  assuming  them  to  bind 
him  to  do  the  repairs  in  the  first  instance 
they  are  not  inconsistent  with  his  right  to 
be  reimbursed. 

56.  The  questions  for  the  opinion  of  the 
Court  are — 

(1)  Whether  the  cost  of  repairing  the 
sea-wall  fronting  Curry  Marsh  subsequent 
to  the  18th  of  January,  1881,  under  the 
circumstances  hereinbefore  mentioned,  or 
any  and  what  part  thereof,  ought  to  be 
borne  by  the  prosecutor  or  by  the  level 
rateably. 

(2)  Whether  the  prosecutor  is  entitled 
to  be  reimbursed  by  the  commissioners  the 
whole  or  part,  and  what  part,  of  the  said 
costs,  and  to  have  a  rate  or  rates  made  for 
that  purpose. 

(3)  Whether  in  case  the  prosecutor  is 
not  entitled  to  be  reimbursed  by  the  com- 
missioners the  whole  or  any  part  of  the 
said  costs,  it  is  by  reason  of  the  orders  of 
the  15th  of  February,  1881,  and  of  the 
9th  of  March,  1882,  or  either  and  which  of 
them. 

57.  If  the  Court  shall  answer  either  of  the 
first  two  questions  in  fisivour  of  prosecutor 
judgment  is  to  be  entered  for  the  prose- 
cutor on  the  Special  Case,  and  such  order 
for  a  peremptory  mandamus,  or  for  a  refer- 
ence or  otherwise  as  the  Court  may  direct, 
is  to  be  made. 

If  the  Court  shall  answer  the  first  two 
questions  in  favour  of  the  commissioners, 
judgment  is  to  be  entered  for  the  com- 
miBsiouers. 

(10)  10  Coke,  189. 
YOL.  68.— M.O. 


If  the  Court  shall  answer  the  third 
question  in  the  aflirmative,  the  prosecutor 
is  to  be  at  liberty  to  proceed  with  his 
motion  for  a  certiorari^  and  with  his  appeal 
to  Quarter  Sessions,  or  with  either  of  such 
proceedings. 

Arthwr  Charles f  Q,C.  {ChanneU  with 
him),  for  the  prosecutor. 

Meadows-White,  Q,C.  {Finlay,  Q,C.,eLnd 
Kenelm  Dighy  with  him),  for  the  defen- 
dants. 

The  arguments,  which  turned  principally 
on  the  evidence  set  out  in  the  appendix  to 
the  Special  Case,  are  substantially  set  out 
in  the  judgment  of  the  Court. 

The  following  authorities  were  referred 
to — Hudson  V.  Tahor  (11),  The  Queen  v. 
Leigh  (12),  The  Queen  v.  Keighley  (10), 
The  Queen  v.  Hu  Commissioners  of  Sewers 
for  Somerset  (13),  The  Queen  v.  Commis- 
sioners of  Sewers  for  Essex  (14),  The  Queen 
V.  Warton  (15),  The  NUro-Phosphate  Com- 
pany V.  The  St.  Katherine*s  Docks  (16), 
Nugent  v.  Smith  (17),  The  Queen  v.  Oreen- 
how  (18),  Henly  v.  The  Mayor  of  Lyme 
(19),  3  &  4  Will.  4.  c.  22.  ss.  13, 15  and  47, 
and  24  &  25  Vict.  c.  133.  ss.  33  and  47. 

The  judgment  of  the  Court  (20)  was 
(on  May  3)  delivered  by 

Lord  Coleridge,  C.J. — The  principal 
question  in  this  case  is,  whether  the  prose- 
cutor, who  is  the  owner  of  certain  lands 
within  the  jurisdiction  of  the  commis- 
sioners on  which  is  a  sea-wall,  is  liable  to 
repair  damage  done  to  that  wall  by  the 
combined  efiects  of  storm  and  high  tide 
which  occurred  on  the  18th  of  January. 
1881. 

The  burden  of  proof  is  on  the  commis- 
sioners, who  must  establish  the  extent  of 
the  prosecutor's  liability,  and  must  then 

(11)  46  Law  J.  Rep.  Q.B.  463;  Law  Rep. 
2  Q.B.  D.  290. 

(12)  10  Ad.  &  E.  398. 

(13)  8  Term  Rep.  312. 

(14)  1  B.  &  C.  477. 

(16)  2  B.  &  8.  718;  31  Law  J.  Rep,  Q.B.  266. 

(16)  Law  Rep.  9  Ch.  D.  603. 

(17)  46  Law  J.  Rep.  C.P.  697;  Law  Rep. 
1  C.P.  D.  423.  ^ 

(18)  46  Law  J.  Rep.  M.C.  141 ;  Law  Rep. 
1  Q.B.  D.  703.  ^ 

(19)  5  Bing.  91 ;  3  B.  &  Ad.  77 ;  1  Bini?. 
N.C.  222.  ^^ 

(20)  Lord  Ck)leridge,  C  J.,  and  Cave,  J. 
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shew  that  the  damage  they  allege  the  pro- 
secutor is  bound  to  repair  is  damage  which 
falls  within  the  ambit  of  the  liability  so 
established. 

The  extent  of  the-  liability  of  a  frontager 
to  repair  a  sea-wall,  whether  arising  by 
tenure,  prescription,  or  custom,  can  only  be 
ascertained  by  usage.  In  this  case  there 
is  no  living  testimony  as  to  the  usage,  but 
we  have  been  referred  to  certain  documents, 
from  which  we  have  been  asked  to  infer  that 
the  liability  of  the  prosecutor,  so  far  as  in 
fact  to  make  him  insurer  of  the  wall,  is 
absolute.  These  documents  are  present- 
ments of  juries  and  other  papers  found 
amongst  the  papers  and  books  of  the  com- 
missioners. 

The  first  in  date  is  a  copy  or  draft  of  an 
affidavit  in  the  handwriting  of  and  pur- 
porting to  be  sworn  by  Edward  Gepp,  the 
then  clerk  of  the  commissioners,  on  the  3rd 
of  March,  1791,  for  the  purpose  of  obtain- 
ing a  new  commission  in  the  place  of  one 
which  had  lately  expired.  It  appears  that 
the  petition  for  a  fresh  commission  had 
been  neglected  by  the  then  Chancellor, 
Lord  Thurlow,  and  the  commissioners  had 
presented  a  supplemental  petition,  sup- 
ported by  the  affidavit  in  question,  which 
alleges  that,  by  reason  of  the  inundation 
occasioned  by  the  extraordinary  high  tide 
which  happened  on  the  3rd  of  February, 
several  breaches  and  other  injuries  had 
happened  to  the  sea-walls,  banks,  (fee.,  and 
that  it  was  absolutely  necessary  for  the 
safety  and  preservation  of  the  land  and 
marsh  grounds  within  the  levels  that  imme- 
diate attention  should  be  had  to  the  repara- 
tion and  amendment  of  the  said  sea-walls, 
&c.,  and  that  until  a  new  commission  was 
issued  no  surveys  could  be  taken  or  orders 
made  to  enforce  such  necessary  reparations 
and  amendments.  The  commission  was 
ultimately  issued ;  and  at  a  Court  held  on 
the  10th  of  October,  1791,  about  seventy 
orders  for  the  repair  of  walls  were  made. 
There  is  nothing  in  the  nature  or  extent 
of  those  repairs  (which  are  of  the  usual 
character)  to  lead  to  the  conclusion  that 
the  damage  so  repaired  was  other  than 
such  as  might  with  ordinary  prudence  and 
foresight  have  been  guarded  against,  and 
we  are  unable  to  infer  from  the  language 
of  the  clerk,  anxious  for  the  renewal  of  the 
commission  under  which  he  held  his  office, 


that  the  tide  spoken  of  by  him  was  so  high 
that  it  could  not  reasonably  have  been 
foreseen  and  guarded  against,  or  that  the 
damage  so  repaired  was  caused  without 
negligence  on  the  part  of  the  frontagers. 

In  1831,  it  appears  from  a  report  of 
one  of  the  commissioners  that  the  marsh 
bailiff  had  represented  that  the  sea-wall 
belonging  to  the  Oil  Mill  Farm  was  in  an 
alarming  and  dangerous  state  from  the 
neglect  of  the  owner  to  repair  pursuant 
to  a  previous  presentment,  and  that  in 
consequence  of  such  neglect  serious  appre- 
hensions were  entertained  that  a  breach 
and  inundation  might  take  place.  There- 
upon there  was  a  presentment  by  a  jury 
that  the  sea-wall  in  question  was  in  a 
ruinous  and  defective  state  and  condition 
for  want  of  due  reparation  and  amendment 
thereof,  and  that  such  state  and  condition 
had  arisen  from  the  negligence  and  default 
of  the  owner  of  the  Oil  Mill  Farm  in 
repairing  and  amending  the  same  as  he 
ought  to  have  done  ;  and  the  Court  ordered 
that  the  works  presented  to  be  done  by 
the  juiy  should  be  made  an  order  and 
decree  of  the  Court.  It  appears  from  a 
record  of  the  Court  of  the  13th  of  July, 
1833,  that  these  works  were  afterwards 
done  by  the  owners  of  the  Oil  Mill  Farm ; 
but  it  is  clear  from  the  report,  and  from 
the  evidence  of  Kicbard  MiU  Dalton  given 
before  the  jury,  that  these  repairs  were 
rendered  necessary  by  the  neglect  of  the 
owner,  and  not  by  an  extraordinary  flood 
or  accident,  and  consequently  this  present- 
ment is  no  authority  for  the  existence  of 
any  such  liability  as  that  now  in  dispute. 

On  the  26th  of  February,  1836,  after 
the  passing  of  the  statute  3  <fe  4  WiU.  4. 
c.  22,  there  was  a  general  presentment  of 
the  jury,  which  was  much  relied  on  by 
Mr.  White  (8).  This  presentment  ap- 
pears to  have  been  made  under  the  com- 
bined operation  of  sections  13  and  46  of 
that  Act ;  but  it  does  not  appear  that  at 
this  time  the  sea-wall  was  out  of  repair,  and 
we  are  of  opinion  that  those  sections  do 
not  warrant  a  presentment  of  liability  to 
repair  only  where  the  wall  is  alleged  to  be 
out  of  repair,  and  that  if  the  wall  is  out  of 
repair  in  part  it  only  warrants  a  general 
presentment  of  such  parts  as  may  be  out 
of  repair.  There  is  no  power  to  traverse 
a  presentment  where  no  default  is  alleged, 
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and  it  ia  obvious  that  a  trial  of  a  present- 
ment where  no  default  wqs  alleged  would 
impose  an  intolerable  burden  on  the  person 
supposed  to  be  affected  by  such  present- 
ment, as  it  might  happen  that  no  default 
would  occur  while  they  continued  owners. 
We  are  also  of  opinion  that,  assuming  the 
presentment  to  be  good,  it  does  not  war- 
rant the  conclusion  that  the  liability  to 
repair  extended  to  damage  done  by  the  act 
of  God. 

In  1843,  the  wall  upon  the  Oil  Mill 
Farm  was  again  reported  to  be  in  a  very 
dangerous  and  alai'ming  state,  the  same 
having  been  recently  in  part  much  reduced 
in  height  and  otherwise  damaged  by  an 
unusual  high  wind  and  tide,  in  conse- 
quence whereof  imminent  danger  was  ap- 
prehended to  the  levels ;  and  at  a  Court 
subsequently  held  it  was  found  that  the 
wall  in  question,  at  a  part  called  the  Steep 
Joe  Point,  was  in  a  ruinous  and  defective 
state  and  condition  for  want  of  due  repara. 
tion  and  amendment  thereof,  and  by  reason 
of  the  default  of  the  owners  in  not  having 
repaired  and  amended  the  sao^e;  and  it 
was  ordered  that  the  wall  should  be 
repaired  at  the  expense  of  the  owners. 

It  appears  from  the  clerk's  bill  of  costs 
that,  previous  to  this  order  being  made,  a 
question  had  arisen  whether  the  pro- 
prietors of  the  wall  were  liable  to  repair  it 
after  a  storm  if  it  kad  previously  b^n  in 
a  sufficient  state  to  resist  the  tide,  &c.; 
but  as  it  appeared  that  the  wall  in  ques- 
tion was  not  previously  in  a  fit  state  to 
resist  ordinary  occurrences,  the  question 
was  not  gone  into,  and  it  follows  that  the 
records  of  1843  do  not  establish  the  exist- 
ence of  any  liability  such  as  that  now  con- 
tended for.  The  entries  in  the  bill  of 
costs  are,  however,  strong  proof  that  the 
presentment  of  1826  was  not  in  1843 
understood  to  have  the  effect  now  sug- 
gested. 

The  records  of  the  Courts  held  on  the 
8th  of  June,  1854,  do  not  carry  the  com- 
missioners' cas9  any  further.  On  the  Ist 
of  August,  1861,  another  general  present- 
ment (3)  was  made,  which  is  open  to  the 
objections  already  taken  to  that  of  1836, 
and  to  which,  therefore,  the  observations 
previously  made  equally  apply. 

On  the  6th  of  August,  1861,  the  Land 
Drainage  Act,  1861,  was  passed,  which  by 


section  33  enacts  that  commissioners  of 
sewers,  acting  within  their  jurisdiction, 
may,  without  the  presentment  of  a  jury, 
make  any  order  in  respect  of  the  exe- 
cution of  any  work,  the  levying  of  any 
rate,  or  doing  any  act  which  they  might 
but  for  this  section  have  made  with  such 
presentment,  subject  to  this  proviso — ^that 
any  person  aggrieved  by  any  such  order 
made  by  the  commissioners  without  the 
presentment  of  a  jury  may  appeal  there- 
from in  manner  hereinafter  mentioned. 

In  March,  1874,  a  tide  occurred  higher 
than  any  before  then  recorded  (though 
lower  than  the  tide  of  the  18th  of  January, 
1881),  and  caused  serious  breaches  in  the 
sea-walls  of  the  level.  At  a  Court  held  on 
the  27th  of  August,  1874,  orders  were 
made  on  all  the  frontagers  in  the  levels 
(whether  the  walls  fronting  their  respec- 
tive lands  had  been  damaged  by  the  tide 
or  not)  to  raise  their  walls  a  height  1  foot 
6  inches  above  the  line  of  the  said  high 
tide.  It  is  obvious  that  as  soon  as  it  was 
shewn  by  experience  that  a  tide  of  the 
height  of  that  recorded  in  March,  1874, 
might  occur,  the  danger  of  its  recurrence 
was  a  danger  that  could  be  foreseen  in  the 
future  and  might  be  guarded  against 
whether  it  could  have  been  foreseen  in 
the  past  or  not,  and  consequently  that  the 
owners  of  the  sea-walls  were  bound  to 
foresee  and  provide  against  it.  It  is  also 
found  in  the  Case  that  the  damage  to  the 
walls  occasioned  by  this  tide  was  repaired 
at  the  expense  of  the  owners ;  but  we  have 
no  such  evidence  of  the  height  of  the  tide, 
or  of  the  nature  or  extent  of  the  damage 
done  by  it,  as  in  our  opinion  would  justify 
us  in  finding  as  a  fact  from  the  usage 
proved  that  the  owners  of  this  sea-wall  are 
bound  to  repair  damage  done  by  the  act  of 
God. 

Mr.  White  relied  upon  the  fact  that,  so 
far  as  can  be  gathered  from  the  records, 
which  extend  back  to  1729,  no  repairs  had 
been  done  at  the  general  expense  of  the 
level  from  that  time  to  the  present ;  and 
he  contended  that  there  must  have  been 
damage  caused  by  the  act  of  Grod  during 
that  period,  which  must  therefore  have 
been  repaired  by  the  frontager;  but  it 
seems  equally  clear  from  the  records  that 
no  repairs  have  been  done  by  the  frontagers 
of  such  a  nature  as  to  sati^  us  that  they 
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were  rendered  necessary  by  the  damage 
arising  from  the  act  of  Qod;   and  the 
expression  itself  being  confined  to  events 
which  cannot  be  foreseen,  or  which,  if 
they  can  be  foreseen,  cannot  be  guarded 
against,  points  to  events  which  are  prima 
facie  likely  to  be  of  very  unusual  oc- 
currence ;  and  it  is  quite  as  reasonable  to 
conjecture  that  nothing  of  the  kind  has 
happened  between  1729  and  1881  as  to 
suppose  that  it  has  taken  place  and  has 
been  repaired  by  the  frontagers  without 
leaving    any     trace     upon    the    records. 
Moreover,  we  ought  not  to  presume  any- 
thing   against    the    prosecutor,    who    is 
virtually  defending  himself  from  an  at- 
tempt to  impose  upon  him  a  large  and 
indefinite  liability,  and  we  ought  to  be 
satisfied  with  nothing    less  than  would 
have  satisfied  a  jury  of  reasonable  men 
upon  the  trial  of  a  traverse  of  a  present- 
ment.    As  for  the  argument  attempted  to 
be  drawn  from  the  fact  that  the  prosecutor 
did  not  appeal  against  the  first  order  made 
upon  him,  and  that  the  other  frontagers 
obeyed  the  orders  made  upon  them  to 
repair  damage  caused  by  the  same  storm, 
we  only  notice  it  to  shew  we  have  not 
overlooked  it. 

In  our  judgment^  the  commissioners 
have  failed  in  proving  that  the  prosecutor 
is  liable  to  make  good  all  damage,  however 
caused ;  and  we  find  as  a  matter  of  fact 
that  the  prosecutor  is  ozdy  liable  to  make 
good  damage  which  can  in  some  way  or 
other  be  tiuoed  to  his  or  his  predecessors' 
negligence. 

The  next  question  is  whether  the  com- 
missioners have  proved  that  the  damage  in 
this  case  arose  from  the  prosecutor's  negli- 
gence :  for  here,  as  before,  the  onus  of  proc^ 
is  on  the  commissioners,  as  it  would  be  if 
there  had  been  a  presentment  of  a  jury 
which  the  prosecutor  had  traversed. 

It  cannot  be  seriously  contended  that 
the  damage  in  this  case  can  be  traced  to 
any  such  negligence.  It  is  found  as  a  fact 
that  before  the  storm  the  wall  was  in  good 
substantial  repair  and  in  a  proper  condi- 
tion to  resist  the  flow  of  ordinary  tides 
and  the  force  of  ordinary  storms,  and  that 
on  the  18th  of  January,  1881,  there  was  a 
concurrence  of  storm  and  high  tide  which 
was  extraordinary.  As  to  the  subsidence 
of  the  wall,  the  cause  of  it  is  in  dispute, 


but  whether  the  contention  oi  the  prose- 
cutor or  that  of  the  commissioners  be 
adopted,  it  is  not  proved  that  the  sub- 
sidence could  have  been  foreseen,  or  that 
if  foreseen  it  could  have  been  prevented, 
and  the  Case  expressly  finds  that  no  evi- 
dence was  given  of  any  circumstance  from  . 
which  it  ought  to  be  inferred  that  if  the 
storm  of  the  18th  of  January,  1881,  had 
not  taken  place  the  wall  as  it  then  existed 
would  not  have  continued  to  stand  to  the 
present  day.  It  is  also  a  circumstance  not 
without  weight  that  previous  to  the  storm 
in  question  the  commissioners  whose  duty 
it  is  to  watch  over  the  sea-wall  in  ques- 
tion did  not  suggest  that  anything  was  re- 
quired to  be  done  to  the  wall  to  enable  it 
to  withstand  the  force  of  tides  and  storms. 
We  are  therefore  compelled  to  come  to  the 
conclusion  that  the  damage  to  the  wall 
mentioned  in  the  Case  was  not  such  as  the 
prosecutor  was  bound  to  repair. 

There  is,  however,  another  question  yet 
to  be  disposed  of.  It  has  been  contended 
that,  assuming  the  prosecutor  was  not 
bound  to  repair  the  damage  in  question, 
yet,  as  he  has  in  fact  repaired  it  under  two 
orders  of  the  commissioners,  he  is  not 
entitled  to  a  mandamtia  to  the  commis- 
sioners to  reimburse  so  long  as  these  orders 
stand.  One  of  them  is  under  appeal,  and 
the  other  will  be  brought  before  this  Court 
on  oeriiorari,  and  it  may  be  that  both  will 
be  upset ;  but  the  point  we  have  now  to 
dispose  of  is  whether  the  tnandamus  can 
go  while  these  orders  stand. 

Now  by  section  33  of  the  Land  Drainage 
Act,  1861,  already  quoted,  the  commis- 
sioners acting  within  their  jurisdiction 
may  without  a  presentment  make  any 
order  to  execute  any  work  which  they 
might  have  made  with  such  presentment. 
The  commissioners  did  by  the  orders  in 
question,  made  respectively  on  the  1st  of 
February,  1881,  and  9th  of  March,  1882, 
order  the  prosecutor  to  do  certain  repairs, 
which  he  has  done.  It  was  not  contended 
by  Mr.  Charles — ^nor,  incur  opinion,  could 
it  have  been  successfully  contended — ^that 
the  commissioners  in  making  these  orders 
were  acting  outside  their  jurisdiction :  for 
it  is  clear  that  if  a  jury  had  found  as  a 
fact  that  Mr.  Abbott's  liability  was  of  the 
extensive  nature  contended  for  by  the 
commissioners,  they  could  and  ought  under 
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the  old  system  to  have  made  a  present- 
ment which  would  have  warranted  the 
orders  in  question.  The  extent  of  the 
liability  of  the  frontager  is  one  of  the 
matters  which  would  necessarily  have  had 
to  be  proved  before  a  jury  on  the  trial  if 
the  presentment  had  been  traversed,  and 
in  The  Queen  v.  Leigh  (12)  the  Court  of 
Queen's  Bench  granted  a  new  trial  because 
the  Judge  had  misdirected  the  jury  upon 
this  very  question  in  the  trial  of  a  present- 
ment which  had  been  removed  into  that 
Court  by  certiorari, 

Mr.  Charles  did  not  contend  before  us 
that  the  orders  were  bad  (not  that  he 
admitted  them  to  be  good,  but 'that  the 
argument  on  this  point  was  reserved  for 
this  Court  when  the  two  orders  are  before 
it  on  certiorari) ;  but  he  submitted  that, 
notwithstanding  the  orders,  Mr.  Abbott 
was  entitled  to  dispute  his  liability^  and 
to  have  this  truMdamtu  made  absolute  to 
reimburse  him  for  the  expense  he  has 
incurred  in  obeying  the  orders. 

Under  the  fonder  system  the  question 
of  the  liability  of  the  £rontager  was  put  in 
issue  by  a  traverse  of  the  presentment,  and 
after  the  trial  of  the  presentment,  and 
verdict  found  against  the  frontager,  it  is 
impossible  to  conceive  that,  so  long  as  that 
verdict  stood,  the  frontager  could  dispute 
the  liability  so  found  against  him.  Mr. 
Charles's  industry  could  not  produce  any 
authority  to  that  effect,  and  it  would  be 
strange  if  the  elaborate  machinery  of  a 
presentment  by  a  jury,  a  traverse  of  that 
presentment,  and  a  finding  of  a  jury  upon 
such  traverse,  had  been  absolutely  of  no 
effect.  Nor  is  it  possible  to  understand 
why  a  frontager  who  had  not  traversed 
the  indictment,  and  had  thereby  confessed 
it,  should  be  in  a  better  position  than  one 
who  had  traversed  it  unsuccessfully. 

The  order  of  the  commissioners  is,  by 
the  section  already  quoted,  to  have  the 
aan^e  effect  as  if  it  had  been  preceded  by 
the  necessary  presentment,  and  an  appeal 
to  the  Quarter  Sessions  is  substituted  for 
the  traverse  to  the  presentment.  In  our 
judgment  the  prosecutor  is  bound  to  these 
orders  until  they  have  either  been  reversed 
on  appeal  or  quashed  by  this  Court  on 
eeriiorari.  We  are  therefore  of  opinion 
that,  although  the  liability  of  the  prosecutor 
does  not  extend  so  &r  as  to  make  him 


liable  to  repair  damage  caused  as  this  was, 
yet,  so   long  as  the  orders  in  question 
stand,  he  is  not  entitled  to  a  mcmdamfAS 
to  reimburse  him  the  expenses  he  has  in- 
curred in  obeying  them. 

It  appears,  however,  that  the  repairs 
mentioned  in  paragraph  8  of  the  Special 
Case  were  not  done  under  the  order  of  the 
commissioners,  but  by  the  direction  of  the 
marsh  bailiff;  and  as  to  the  expense  of 
doing  these  last-mentioned  repairs,  we  hold, 
following  The  Qtueen  v.  The  Commie- 
sionere  of  Stwere  for  Somerset  (13),  that 
the  level  must  be  at  the  cost  of  making 
them  good,  and  that  the  prosecutor  is  to 
that  extent  entitled  to  his  mandamus. 

Judgment  accordingh/. 


Solicitors — Thomson,  Son  &  Brooks,  for  pro- 
secutor ;  Paterson,  Snow,  Blozam  &  Co.,  agents 
for  Gepp  k  Son,  of  Chelmsford,  for  defen- 
dants. 
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May  26. 

Licensing  Acts—"  Selling  Liquor  to  a 
Drunken  Person" — No  Indications  of  In- 
sobriety— Mens  rea — 35  d:  36  Vict.  c.  94. 
8.  13 — *^  Drunken  person," 

The  offence  of  a  licensed  person  "  selling 
awy  intoxicating  liquor  to  any  drunken 
person^^  under  section  13  of  tlie  Licensing 
Actf  1872,  is  committed  by  a  sale  to  a  person 
who  is  drunk,  although  he  shew  no  in- 
diccUions  of  insobriety  and  neither  the 
licence-holder  nor  his  servants  notice  that 
he  is  drunk. 

Case  stated  by  the  stipendiary  magistrate 
for  West  Ham  upon  a  complaint  that  the 
appellant,  being  a  holder  of  a  licence  for 
the  sale  of  intoxicating  liquors,  sold  intoxi- 
cating liquor  to  a  drunken  person. 

It  was  proved  that  there  had  been  a  sale 
of  intoxicating  liquor  on  the  licensed  pre- 
mises, and  that  the  person  served  was 
drunk.  It  was  further  proved  in  answer- 
ing the  complaint  that  neither  the  appel- 
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lant  nor  his  servants  had  noticed  that  the 
drunken  person  was  drunk,  and  that  the 
drunken  person  had  while  on  the  licensed 
premises  been  quiet  in  his  demeanour  and 
had  done  nothing  to  indicate  insobriety. 
The  evidence  before  the  magistrate  went 
to  shew  that  there  were  no  apparent  indi- 
cations of  intoxication.  The  magistrate 
decided  that  it  was  unnecessary  to  determine 
whether  there  had  been  on  the  part  of  the 
appellant  or  his  servants  a  knowledge  or 
means  of  knowledge  of  the  drunkenness  of 
the  drunken  pei'son,  and  convicted  the 
appellant,  fining  him  21,  and  costs. 

Bealey,  for  the  appellant. — The  convic- 
tion is  under  section  13  of  the  Licensing 
Act,  1872,  which  provides  that  "if  any 
licensed  person  permits  drunkenness  or 
any  violent,  quarrelsome  or  riotous  conduct 
to  take  place  on  his  premises,  or  sells  any 
intoxicating  liquor  to  any  drunken  person, 
he  shall  be  liable  to  a  penalty."  The  case 
finds  the  sale  and  that  the  purchaser  was 
drunk,  but  that  there  were  no  apparent 
indications  of  insobriety.  In  other  words, 
the  licence-holder  did  not  know  and  had 
not  the  means  of  knowing  that  his  customer 
was  drunk.  The  magistrate  finds  in  fact 
that  there  was  no  vnens  rea,  which  is 
essential  to  a  criminal  offence,  whether 
expressly  made  part  of  it  by  the  Act  of 
Parliament  or  not. 

He  cited  Somerset  v.  Hart  (1),  MuUina 
v.  Collins  (2)  and  Heame  v.  Oarton  (3). 

B,  JS,  Wright  (Danckwerts  with  him),  for 
the  respondent. — The  offences  in  this  Act 
are  studiously  varied,  and  the  word  "  know- 
ingly "  contained  in  other  offences  is  pur- 
posely omitted  from  this  one.  In  The  Queen 
V.  Bishop  (4)  it  was  .held  that,  in  order  to 
constitute  the  offence  of  keeping  lunatics 
without  a  licence,  it  was  immaterial  whe- 
ther  the  defendant  knew  that  the  inmates 
of  his  house  were  lunatics.  It  is  much 
more  difficult  to  know  lunacy  than  drunken- 
ness. Similarly,  in  The  Queen  v.  Prince  (5), 

(1)  AfUe,  p.  77. 

(2)  43  Law  J.  Bep.  M.C.  67 ;  Law  Rep.  9  Q.B. 
292. 

(3)  28  Law  J.  Bep.  M.C.  263. 

(4)  49  Law  J.  Bep.  M.C.  45  ;  Law  Bep.  5  Q.B. 
D.  269. 

(6)  44  Law  J.  Bep.  M.C.  122;  Law  Bep. 
2  C.G.B.  164. 


it  was  held  that,  to  constitute  abduction,  it 
was  not  necessaiy  that  the  defendant  should 
know  that  the  girl  was  under  the  preeeribed 
age. 

He  cited  also  The  Attorney -General  v. 
Lockwood  (6),  Roberts  v.  Egerton  (7),  Fits^ 
patrick  v.  Kelly  (8)  (the  last  two  cases 
under  the  Adulteration  Act),  The  Queen 
V.  Wooodrow  (9),  The  King  v.  Marsh  (10) 
and  Tlie  Queen  v.  Forbes  (11). 

Besley,  in  reply. 

Stephen,  J. — I  am  of  opinion  that  this 
conviction  must  be  affirmed.  The  question 
lies  in  a  very  small  compass,  and  turns  on 
the  words  "  if  any  licensed  person  sells  any 
intoxicating  liquor  to  any  drunken  person 
he  shall  be  liable  to  a  penalty."  Do  these 
words  imply  that  the  offender  must  know 
or  have  reasonable  means  of  ascertaining 
that  the  customer  is  drunk,  or  do  they 
contain  an  absolute  prohibition  against 
selling  intoxicating  liquors  to  a  drunken 
person,  whether  the  licensed  person  does  or 
does  not  know  that  his  customer  is  drunk  f 
There  is,  in  my  opinion,  an  absolute  pro- 
hibition of  the  sale,  irrespectively  of  the 
knowledge  of  the  licence-holder.  I  arrive 
at  this  conclusion  by  a  comparison  of  the 
different  sections  under  the  head  "  Offences 
against  public  order  "  in  the  Act.  The  1 6th 
section  makes  it  an  offence  if  any  licensed 
person  "  knowingly  harbours  or  knowingly 
suffers  to  remain  on  his  premises  any  con- 
stable during  any  part  of  the  time  ap- 
pointed for  such  constable  being  on  duty." 
Knowledge  is  in  that  case  naturally  an 
element  of  the  crime,  and  so  in  the  other 
offences  in  which  the  word  is  used.  The 
object  of  not  putting  in  the  word  "  know- 
ingly "  in  the  offence  in  question  is,  that  it 
is  a  great  temptation  to  publicans  to  sell 
intoxicating  liquors  to  drunken  people,  and 
the  Legislature  intended  the  publican  to 
take  the  responsibility  of  the  fact  whether 
his  customer  is  drunk  or  sober ;  and  if  it 
was  unknown  to  the  publican  that  the 

(6)  10  Mee.  &  W.  464. 

(7)  30  Law  Times,  633. 

(8)  42  Law  J.  Bep.  M.C.  132 ;    Law   Bep. 
8  Q.B.  337. 

(9)  16  Mee.  &  W.  404 ;  16  Law  J,  Bep,  M.a 
122. 

(io)  2  B.  &  C.  717. 
(11)  10  Cox  C.C.  362, 
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customer  was  drunk,  the  fact  is  matter  for 
mitigation  of  punishment  only.  Reliance 
is  placed  on  bdialf  of  the  defendant  on  the 
well-known  maxim  about  the  guilty  mind. 
It  is  difficult  to  say  when  this  maxim  first 
came  into  use.  I  have  traced  it  almost  to 
the  time  of  the  Conquest,  and  in  days  when 
law  was  in  an  undefined  state  it  was  in  full 
force  and  application.  But  it  has  not  now 
80  wide  a  reputation  as  it  used  to  have, 
and  the  last  bit  left  of  the  doctrine  of  the 
mens  rea  raises  questions  in  what  cases 
knowledge  is  essential  to  a  criminal  offence. 
The  old  brief  statutes  and  dearth  of  cases 
are  now  superseded  by  modem  statutes 
and  cases,  and  in  many  instances  it  has 
been  held  that  guilty  knowledge  is  not 
essential  to  the  definition  of  statutory 
crimes.  The  Queen  v.  Prince  (5)  is  one 
example  of  these  cases,  and  The  Queen  v. 
Bishop  (4)  is  another.  The  Act  of  Parlia- 
ment must  be  looked  at  to  see  what  know- 
ledge is  necessary  to  complete  the  criminal 
act.  The  object  of  this  section  was,  I 
think,  to  ma^e  it  a  difficult  thing  for 
publicans  to  supply  liquor  to  drunken  men, 
and  if  they  do  so  by  mistake  they  must 
take  the  consequences.  This  decision  must, 
in  my  opinion,  be  upheld. 

Mathew,  J. — I  am  of  the  same  opinion. 
The  language  appears  to  me  plain,  and  the 
case  clearly  within  the  section.  The  argu- 
ment put  forward  as  to  the  mens  rea  is  an 
argument  that  the  word  "knowingly" 
must  be  put  into  every  offence  in  an  Act 
of  Parliament. 


Solicitors — Peckham,  Maitland  k,  Peckham,  for 
appellant;  Solicitor  to  the  Treasury,  for  re- 
spondent. 
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Poor  Law — Statute  4  <{r  5  Will.  4.  c.  76, 
ami  31  <(:  32  Vict,  c.  122— Order  of  Local 
Government  Board  of  1867 — Workhouse 
—  PaymerU  of  Roman  Catholic  Clergy- 
man — Power  of  Guardians — "  Person  in 
Holy  Orders." 

By  an  order  of  the  Local  Government 
Board,  dated  t/ie  I9th  of  August,  1867, 
it  is  provided  that  guardians  may  em- 
ploy stush  persons  as  they  shaM  deem, 
requisite  in  or  about  the  workhouse  or 
workh-ouse  premises,  or  on  the  land  occupied 
for  the  employment  of  the  pauper  inmates, 
or  otherwise  in  or  about  the  relief  of  the 
indoor  poor,  as  shall  appear  to  them  to  be 
suitable : — Held,  that  under  the  terms  of 
the  above  order,  the  guardians  were  autho- 
rised to  appoint  amd  pay  a  Roma/n  Catholic 
clergyman  for  the  purpose  of  attending  to 
the  spiritual  wants  of  Roman  Catholic 
paupers. 

This  was  an  application  for  a  writ  of 
certiorari  to  bring  up  a  disallowance  by 
the  poor  law  auditor,  who  had  disallowed 
against  Mr.  Jones,  a  member  of  the  Liver- 
pool select  vestry  (1),  certain  payments 
made  and  sanctioned  by  him  as  member 
of  the  select  vestry  for  a  Koman  Catholic 
priest  employed  by  the  vestry  for  the  pur- 
pose of  giving  religious  services  and  in- 
struction to  the  Koman  Catholic  paupers 
and  inmates  of  the  workhouse. 

It  appeared  that  the  appointment  of  the 
Roman  Catholic  clergyman  in  question 
had  been  made  by  the  select  vestry  some 
years  previous,  and  that  the  appoint- 
ment had  been  assented  to  by  the  Local 
Government  Board  (1),  and  a  salary  paid 
from  time  to  time  without  objection.  In 
1883,  however,  the  auditor  disallowed  the 
amount  paid  for  such  salary,  on  the  gi^ound 
that  the  Local  Government  Board  had 
not  by  law  power  to  authorise  the  appoint- 
ment of  Nonconformist  ministers  to  at- 
tend the  poor  and  to  pay  them  salaries 
for  such  attendance  (2). 

(1)  It  was  admitted  that  such  vestry  per- 
formed all  the  functions  which  woold  otherwise 
be  performed  by  the  guardians. 

(2)  The  following  are  the  principal  sections 
of  the  statutes  and  orders  cited  during  the  ar- 
gnm«nt: — 
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French  (C.  UttsseUf  Q,C,,  with  him),  in 
support   of    the    motion. — The    auditor's 

By  4  &  5  Will.  4.  c.  76.  8.  19,  it  is  enacted 
that  "  no  rules,  orders  or  regulations  of  the  said 
commissioners,  nor  any  bye-laws  at  present  in 
force  or  to  be  hereafter  made,  shall  oblige  any 
inmate  of  any  workhouse  to  attend  any  reli- 
gious service  which  may  be  celebrated  in  a 
mode  contrary  to  the  religious  priticiples  of 
such  inmate.  .  .  .  Provided  also  that  it  shall 
and  may  be  lawful  for  any  licensed  minister  of 
the  religious  persuasion  of  any  inmate  of  such 
workhouse,  at  all  times  in  the  day,  on  the  re- 
quest of  such  inmate,  to  visit  such  workhouse, 
for  the  purpose  of  affording  religious  assist- 
ance to  such  inmate,''  Sec. 

By  section  42,  the  "  commissioners  may  and 
are  hereby  authorised  by  writing  under  their 
hands  and  seal  to  make  rules,  orders  and  re- 
gulations to  be  observed  and  enforced  at  every 
workhouse  ....  for  the  government  thereof 
....  and  the  preservation  therein  of  good 
order.  .  .  ." 

By  section  46,  **  it  shall  be  lawful  for  the 
commissioners,  as  and  when  they  shall  see 
fit,  by  order  under  their  hands  and  seal,  to 
direct  the  overseers  or  guardians  of  any  parish 
or  union  ....  to  appoint  such  paid  officers 
with  such  qualifications  as  the  said  commis- 
sioners shall  think  necessary  for  superintending 
or  assisting  in  the  administration  of  the  relief 
and  employment  of  the  poor  ....  and  other- 
wise carrying  the  provisions  of  this  Act  into 
execution ;  and  the  said  commissioners  may 
and  they  are  hereby  empowered  to  define  and 
specify  and  direct  the  execution  of  the  respec- 
tive duties  of  such  officers,"  Sec, 

By  section  109,  the  word  "  officer  "  shall  be 
construed  to  extend  "to  any  cleigyman,  school- 
master, ...  or  any  other  person  who  shall  be 
employed  in  any  parish  or  union  in  carxying 
this  Act  or  the  laws  for  the  relief  of  the  poor 
into  execution." 

By  7  &  8  Vict.  c.  101.  s.  74,  entitle  *' An  Act 
for  the  further  amendment  of  the  laws  relating 
to  the  poor  in  Kngland,"  the  term  "  minister," 
as  used  in  that  Act,  is  to  be  construed  to  mean 
and  include  every  person  in  holy  orders,  and 
also  every  person  teaching  or  preaching  in  any 
congregation  for  religious  worship  whose  place 
of  meeting  is  certified  and  recorded  according  to 
law. 

Under  an  order  issued  in  1843,  in  pursuance 
of  the  provisions  contained  in  4  &  6  Will.  4.  c.  76, 
with  reference  to  the  officers  who  were  directed 
to  be  appointed  by  the  guardians,  the  "  duties 
of  the  chaplain "  were  defined  to  be  "  to  read 
prayers,  to  preach  a  sermon,  ...  to  examine 
the  children,  and  to  catechise  such  as  belong  to 
the  Church  of  England.  .  .  .'* 

An  order  issu^  by  the  Local  Qovemment 
Board  in  1857  provides  that  **The  guardians 
may  employ  such  persons  as  they  shall  deem 
requisite  in  or  about  the  workhouse  or  work- 
house premises,  or  on  the  land  occupied  for  the 


view  was  that  the  power  of  the  select 
vestry  of  the  board  of  guardians  in  respect 
of  chaplains  was  limited  to  the  appointment 
of  chaplains  who  were  members  of  the 
Established  Church.  It  is  submitted,  how- 
ever, that  the  Liverpool  vestry  and  the 
Local  Government  Board  were  right  in 
their  view  that  there  is  peifect  religious 
equality  amongst  all  denominations  in  this 
matter,  and  that  the  right  of  the  guardians 
to  appoint  a  chaplain  is  not  limited  to  the 
appointment  of  chaplains  who  are  members 
of  the  Established  Church,  but  applies 
equally  to  members  of  every  denomination, 
when,  in  the  judgment  of  the  guardians, 
the  number  of  members  of  each  denomina- 
tion in  the  workhouse  is  such  as  to  render 
it  reasonable  and  right  that  they  should 
have  a  member  of  their  own  persuasion 
appointed  for  the  purpose  of  holding  reli- 
gious services,  as  well  as  for  the  main- 
tenance and  discipline  of  the  paupers,  a 
number  of  whom  would,  in  the  absence  of 
such  an  appointment,  have  to  leave  the 
house  and  go  elsewhere  to  attend  religious 
services.  Under  4  &  5  Will.  4.  c.  76. 
8.  46,  the  commissioners  (whose  jurisdiction 
has  since  been  transferred  to  the  Local 
Grovemment  Board)  may  direct  overseers 
and  guardians  to  appoint  paid  *^  officers " 
for  parishes  and  unions;  and  the  term 

employment  of  the  pauper  inmates  of  the  work- 
house, or  otherwise  in  or  about  the  relief  of  the 
indoor  poor,  upon  such  terms  and  conditions  as 
shall  appear  to  them  to  be  suitable." 

Article  2 :  **  So  much  of  any  order  as  would 
require  the  guardians  to  report  to  this  board  the 
appointment,  salary,  removal  or  discharge  of 
any  such  person  employed  by  them  as  afore- 
said, or  as  would  provide  for  the  quarterly  or 
other  periodical  payment  of  any  such  person 
engaged  at  daily,  weekly  or  monthly  wages,  or 
by  the  piece  or  job,  is  hereby  rescinded." 

Article  3 :  <*  The  foregoing  articles  of  the  order, 
except  so  much  thereof  as  relates  to  either 
quarterly  or  ether  periodical  payments,  shiJl  not 
apply  to  the  following  officers  and  persons — that 
is  to  say,  clerk  to  the  guardians,  chaplain." 

By  31  Sc  32  Vict.  c.  122.  s.  21,  passed  in  1868, 
it  is  enacted  that  "every  inmate  for  whom  a 
religious  service  according  to  his  own  creed 
shall  not  be  provided  in  the  workhouse,  shall  be 
permitted,  subject  to  regulations  to  be  approved 
of  or  ordered  by  the  Poor  Law  Board,  to  attend, 
at  such  times  as  the  said  board  shall  allow, 
some  place  of  worship  of  his  own  denomination 
within  a  convenient  distance  of  the  said  work- 
house,  if  there  be  such  in  the  opinion  of  the 
board.  .  .  ." 
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**  officers  "  is  interpreted  by  section  109  to 
include  **  anj  clergyman."  It  will  doubt- 
less be  contended  that  the  word  **  clergy 
man  "  means  clergyman  of  the  Church  of 
England  as  by  law  established ;  but  there 
is  nothing  in  the  Act  shewing  that  that  is 
so,  but  on  the  contrary,  in  section  74  of 
7  d;  8  Vict.  c.  101,  which  is  also  an  Act 
relating  to  the  poor,  the  word  *^  minister  " 
there  is  defined  as  a  person  in  holy  orders. 
[Stephen,  J. — There  are  various  autho- 
rities to  shew  that  a  Eoman  Catholic 
priest  ifl  a  clergyman  in  holy  orders.] 

Yes,  he  cannot  sit  in  the  House  of  Com- 
mons. Moreover,  the  Act  itself  does  not 
indicate  any  intention  that  the  guardians 
should  be  limited  to  the  appointment  of  a 
member  of  the  Established  Church.  It  is 
contended  that  the  Legislature  has  been 
carefully  jealous  to  guard  the  religious 
freedom  of  the  inmates  of  poorhouses. 
The  19th  section  of  4  &  5  WiU.  4.  c.  76 
expressly  provides  that  no  inmate  of  a 
workhouse  shall  be  obliged  to  attend  any 
religious  services  contrary  to  his  religious 
principles,  and  contains  a  clear  authoriiy 
to  the  guardians  to  allow  ministers  of  par- 
ticular denominations  to  enter  the  work- 
house to  hold  religious  services  and  to 
give  religious  instruction.  It  is  veiy  inex- 
pedient that  such  religious  services  should 
be  of  a  purely  voluntary  character,  paid  for 
by  persons  outside  the  house,  and  conducted 
by  ministers  perfectly  independent  of  the 
workhouse  authorities. 

Again,  31  k  32  Vict.  c.  122.  s.  21,  ex- 
pressly provides  that,  where  no  religious 
service  according  to  a  pauper's  own  creed 
is  provided  in  tibe  workhouse,  any  inmate 
may,  subject  to  regulations,  go  to  his  own 
proper  place  of  worship — a  section  which 
clearly  contemplates  that  the  poor  law 
anthoritiee  may  provide  the  necessary  ser- 
vice and  attendance  for  the  decent  peiform- 
anoe  of  such  fiervice.  J£  the  guardians  can 
by  law  appoint  such  services  to  be  held,  and 
provide  accommodation  and  attendance,  is 
it  reasonable  that  the  minister  conducting 
such  service  should  not  be  dealt  with  as  an 
"officer"  of  the  board  engaged  for  the 
purpose  of  carrying  out  the  general  objects 
of  the  poor  law  and  the  administration  of 
the  affidrs  of  the  workhouse  f 

The  other  side  will  doubtless  rely  on  the 
£Act,*that  under  an  order  made  in  1843  by 
Vou  63.— M.C. 
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the  Poor  Law  Commissioners,  under  the 
provisions  of  4  <fe  5  Will.  4.  c.  76.  ss.  42 
and  46,  regulating  and  defining  the  duties 
of  officers,  the  duties  of  the  chaplain  as 
defined  could  scarcely  be  perfoimed  with 
propriety  save  by  members  of  the  Estab- 
lished Church.  But  even  if  this  be  so,  the 
order  of  1843  has  been  much  enlarged, 
and  to  some  extent  superseded,  by  the 
oi'der  of  1867,  under  which,  beyond  doubt, 
express  authority  is  given  to  the  guardians 
to  employ  ''  such  persons  as  they  shall 
deem  requisite  in  or  about  the  work- 
house," dEC. 

Sir  Hardvnge  Giffard,  Q.O.,  and  Clement 
Higgins  shewed  cause. — The  question  here 
is,  not  whether  a  Roman  Catholic  priest  is 
a  clergyman  in  the  ordinary  sense  of  the 
term,  but  whether  the  particular  Act  of 
Parliament  gives  power  to  the  guardians 
to  appoint  anybody  who  is  not  a  member 
of  the  Church  of  England  to  conduct 
services  within  a  workhouse.  The  power 
to  administer  parish  relief  is  regulated 
by  statutes,  a  great  number  of  which  are 
intended  to  prescribe  with  great  precision 
the  amount  of  relief  to  be  given,  for  the 
purpose  of  avoiding  what  was  considered 
to  be  an  abuse  of  the  expenditure  of  the 
ratepayers'  money  for  purposes  other  than 
those  the  Legislature  thought  proper. 
Under  4  &  5  WiQ.  4.  c.  76,  sections  42  and 
46,  the  commissioners  were  empowered 
''  under  their  hands  and  seals,  to  make  rules, 
orders  and  regulations,  to  be  enforced  at 
every  workhouse,"  as  well  as  "to  define 
and  specify"  the  duties  of  officers;  and 
rules,  &c.f  under  the  powers  contained  in 
those  sections  were  duly  made,  dated  the 
21st  of  April,  1843.  Now  the  rules  of  1843 
are  only  consistent  with  one  interpretation ; 
and  it  can  scarcely  be  gravely  maintained 
that  a  chaplain  empowered  to  catechise 
"  such  children  as  belong  to  the  Church  of 
England  "  can  include  a  chaplain  of  some 
other  denomination.  It  has  been  contended 
that  the  order  of  1867  confers  a  general 
authority  upon  guardians  to  make  such 
appointments  as  they  may  think  desirable ; 
but  the  3rd  article  of  the  order  of  1867 
provides  that  "  the  foregoing  articles  of 
the  order,  except  so  much  thereof  as 
relates  to  either  quarterly  or  other  pei-i- 
odical  payments,  shall  not  apply  to  the 
following  officers  or  persons — that  is  to 

S 


130 


CASES  CONNECTED  WITH 


[N.S 


Tite  Queen  v.  Satlehtirst, 

say,  clerk  to  the  guardians,  chaplain." 
A  chaplain,  therefore,  is  expressly  ex- 
cluded from  the  operation  of  that  order. 
If  it  had  been  the  intention  of  the  framers 
of  the  order  of  1867  to  confer  power  to 
make  the  appointment  contended  for, 
such  power  would  have  been  given  in  ex- 
press words.  There  is  no  real  hardship  in 
refusing  to  confer  upon  guardians  such  a 
general  authority  as  is  asked  for,  inasmuch 
as  there  is  a  conscience  clause  in  31  &  32 
Yict.  c.  122.  s.  21,  which  permits  paupers 
to  attend  services  out  of  the  workhouse 
for  whom  no  service  is  provided  in  the 
workhouse. 

Stephen,  J. — ^I  think,  after  the  argu- 
ments which  we  have  heard,  I  may  say 
that  we  fully  understand  the  question 
upon  which  our  opinion  is  desired ;  and  I 
must  say,  although  it  has  been  argued 
extremely  well,  and  matters  have  been 
brought  to  the  point  at  once,  I  do  not  feel 
any  difficulty  in  deciding  the  question. 
As,  however,  it  is  one  of  considerable  im- 
portance, I  will  go  through  the  different 
sections  of  the  Acts  of  Parliament  and  the 
different  orders  of  the  Local  Government 
Board. 

First  of  all,  I  may  say  that  it  is  im- 
possible  not  to  observe  with  satisfaction 
and  pleasure  that  the  judgment  which  we 
are  about  to  give,  be  it  right  or  wrong, 
is  one  which  even  the  learned  counsel 
who  have  argued  against  the  allowance 
of  this  rate  wished  to  be  delivered,  be- 
cause it  is  clear  that,  so  long  as  any 
religious  instruction  at  all  is  given  to  the 
inmates  of  workhouses,  it  ought  to  be 
given  without  any  reference  to  particular 
religious  creeds.  I  think  it  is  equally 
clear  that  it  is  highly  desirable  on  public 
grounds  that  the  persons  who  so  habitually 
and  systematically  give  such  religious 
instruction  should  be  appointed  by  the 
select  vestry  or  the  guardians,  and  should 
have  the  responsibility  which  officers  •of 
those  institutions  are  under,  instead  of 
being  mere  volunteers  who  are  under  no 
responsibility  at  all  to  the  body  by  which 
they  are  appointed.  Of  course,  although 
one  is  glad  to  be  able  to  give  judgment  in 
favour  of  what  is  obviously  admitted  to  be 
on  general  public  grounds  expedient,  that 
in  itself  is  not  a  conclusive  reason  for 


giving  such  a  judgment,  but  one  must 
give  the  judgment  according  to  the  exist- 
ing law  as  one  understands  it  to  be. 
Now,  as  there  are  several  Acts  which  have 
been  referred  to,  I  will  consider  them  in 
order  of  time,  and  point  out  how  they 
appear  to  me  to  bear  upon  the  subject, 
llie  first  section  which  has  been  referred 
to  is  the  19th  section  of  the  Poor  Law 
Amendment  Act,  1834  (3  &  4  Will.  4. 
c.  76),  and  the  effect  of  that  is,  that ''  No 
rules  shall  oblige  any  inmate  of  any  work- 
house to  attend  any  religious  services 
celebrated  in  the  workhouse  contrary  to 
the  religious  principles  of  such  inmate,  and 
that  it  is  lawful  for  any  licensed  minister 
of  the  religious  persuasion  of  any  inmate  of 
such  workhouse,  at  all  times  in  the  day,  on 
the  request  of  such  inmate,  to  visit  such 
workhouse  for  the  purpose  of  affording 
religious  assistance."  I  agree,  with  regard 
to  tiiis,  that  that  rather  points  to  what 
one  knows  to  be  the  fiEtct,  that  a  position 
in  some  degree  superior  to  that  of  other 
religious  bodies  is  given  to  the  clergy  of 
the  Church  of  England.  This  section  in 
effect  enacts  that,  although  you  have  the 
Church  of  England  service  in  the  work- 
house, nobody  is  to  be  obliged  to  go  who 
does  not  like  it,  and  those  who  are  not 
members  of  the  Church  of  England  shall 
be  allowed  to  have  the  religious  advice  of 
persons  of  their  own  way  of  thinking. 

The  next  material  section  is  the  46ih 
section,  and  that  section  says  that  *'it 
shall  be  lawful  for  the  commissioners  to 
direct  the  guardians  to  appoint  such  paid 
officers  as  the  commissioners  think  neces- 
sary." I  may  observe  with  regard  to  this 
section,  before  I  go  fiurther,  that  a  judicial 
construction  has  been  put  upon  it,  and  it 
is  of  some  importance  in  itself.  A  judicial 
construction  was  put  upon  this  section  in 
the  case  of  The  Queen  v.  The  Brainiree 
Union  (3),  and  that  case  decided  that  under 
those  direct  words  the  Poor  Law  Board  had 
power  to  the  appointment  of  a  chaplain.  It 
was  questioned  originally  whether  the  words 
"  such  officers  "  would  of  itself  include  the 
chaplain  ;  but  it  was  distinctly  held  that 
it  would  include  chaplain,  and  that  is  a 
matter  of  some  importance  as  shewing 
that    general   words  in   relation  to  poor 

(3)  1  Q.B.  Rep.  180  j  10  Law  J.  Rep.  M.C.  76. 
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law  relief  have  been  construed  by  the 
Court  of  Queen's  Bench  as  including 
among  other  things  the  ministrations  by 
ministers  of  religion.  The  next  matter 
referred  to  is  the  interpretation  clause 
of  this  Act,  section  109,  which  says  that 
the  word  ''  officer"  shall  be  construed  to 
extend  to  any  clergyman,  and  that  clause 
supplied  one  of  the  arguments  in  the  case 
of  The  Queen  v.  The  BrairUree  Union  (3). 
The  next  matter  which  I  think  necessary 
to  refer  to  is  the  order  made  by  the  Poor 
Law  Commissioners  in  the  year  1843  with 
regard  to  the  officers  who  were  directed 
to  be  appointed  by  the  guardians — in  this 
case  the  {^select  vestry — and  whose  duties 
were  defined  to  be  "to  read  prayers,  to 
preach  a  sermon,  to  examine  the  children, 
and  to  catechise  such  as  belong  to  the 
Church  of  England,  and  to  make  a  report 
of  the  same."  I  quite  agree  with  the  inter- 
pretation which  was  put  on  that  by  Sir 
Hardinge  Giffistrd.  It  is  quite  clear,  to 
my  mind,  that  it  means  that  the  chaplain 
is  to  be  a  clergyman  of  the  Church  of 
England,  and  there  can  be  no  doubt  that 
the  clergy  of  the  Church  of  England  are 
to  that  extent  persons  in  a  different  posi- 
tion from  the  clergy  of  other  bodies. 

Then  comes  the  order  of  1867,  on 
which,  as  it  seems  to  me,  this  matter 
turns,  and  which  provides  that  *'the 
guardians  may  employ  such  persons  as 
they  shall  deem  requisite  in  or  about  the 
workhouse,  or  workhouse  premises,  or  upon 
the  land  occupied  for  the  employment  of 
pckuper  inmates,  or  otherwise  in  or  about 
the  relief  of  the  indoor  poor,  upon  such 
terms  as  shall  appear  to  them  to  be  suit- 
able." Article  3  says  that,  except  so  much 
thereof  as  relates  to  the  quarterly  or  other 
periodical  payments  of  the  officers,  it  is 
not  to  apply  to  the  clerk  of  the  guardians, 
or  to  the  chaplain,  or  to  certain  other 
persons.  Now  the  question  is,  whether 
that  authorises  the  appointment  of  a 
Roman  Catholic  clergyman,  who  is  not 
called  a  chaplain,  and  who  has  not  the 
specific  duties  of  a  chaplain,  but  who  does 
many  things  which  would  naturally  be 
done  by  a  chaplain — whether  that  autho- 
rises the  appointment  of  a  Roman  Catholic 
chaplain  for  that  purpose.  I  must  say  it 
appears  to  me  clear  that  it  does.  There  is 
no  restriction  to  the  persons  who  are  to  be 
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employed,  and  although,   no  doubt,  the 
greatest  prominence  in  the  drifb  of  these 
articles  is  given  to   persons  in  a  very 
inferior  condition  to  chaplains,  the  wor<^ 
are  wide  enough  to  include  a  chaplain, 
and  I  am  inclined  to  think  the  intention 
was  that  they  should  include  chaplains. 
I  use  the  word  ''  chaplain "  because  it  is 
the  plainest  word  to  use  if  it  is  intended  to 
signify  clergymen  employed  upon  religious 
duties.      I  should  think,  if  I  was  asked, 
that     probably    the    Local    Govemment 
Board,  by  using  geneml  language,  wished 
to  decide  a  question  which  it  was  well 
known  was  likely  to  produce  a  great  deal 
of  violent  and  sectarian  feeling  if  it  had 
been  dealt  with  in  a  more  explicit  manner. 
Article   3  says,  "The  foregoing  articles, 
except  so  much  thereof  as  relate  to  either 
quarterly  or  other  periodical  payments, 
are  not  to  apply  to  a  chaplain."     If  it  - 
was  not  for  that  they  would  apply  to  a 
chaplain,  and  as  regards  the  quarterly  or 
other  periodical  payments  they  unquestion- 
ably do  apply  to  a  chaplain.     That  being 
so,  why  should  I  suppose  that  the  articles 
did  not  authorise  the  appointment  of  what 
I    may    call   Nonconformist   chaplains — • 
chaplains  other  than  the  chaplain  who  is 
a  member  of  the  Church  of  England  as  by 
law  established.     But  it  does  not  at  all 
stop  there.   There  are  various  things  which 
lead  me  to  think  that  the  conclusion  at 
which  I  have  arrived  is  in  accordance  with 
the  intention  of  the  Local  Government 
Board,  who  have  power  given  them  by 
the  Legislature  to  make  this  order. 

The  order  was  made  in  August,  1867, 
and  the  Poor  Law  Amendment  Act  of 
1868,  which  must  have  been  no  doubt 
drawn  by  persons  who  were  very  well 
familiar  with  the  law  and  familiar  with 
the  orders  of  the  guardians,  provides,  by 
section  21,  that,  "  Every  inmate,  for  whom 
a  religious  service  according  to  his  own 
ci*eed  shall  not  be  provided  in  the  work- 
house, shall  be  permitted,  subject  to  regu- 
lations to  be  approved  of  or  ordered  by  the 
Poor  Law  Board,  to  go  elsewhere."  It 
therefore  contemplates  that  at  that  time  it 
was  lawful  for  the  guardians  to  provide 
religious  services  for  the  inmates,  or  for 
many  of  the  inmates  of  the  workhouse, 
according  to  their  own  creed.  Now,  where 
was  any  authority  given  to  do  that?    If 
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my  interpretation  of  the  order  of  1867  is 
right,  they  recently  received  authority  thai 
would  enable  them  to  do  it.  Therefore,  it 
seems  to  me  that  the  Act  of  Parliament 
passed  in  1868  contemplates  the  state  of 
things  as  being  in  existence  which  could 
only  have  been  brought  into  existence  on 
the  construction  of  the  order  for  which 
Mr.  French  contends,  and  which  I  think 
he  was  right  in  contending.  It  does  not 
even,  however,  stop  there,  because  I  think 
you  are  entitled  to  look  at  the  facts  to  see 
the  view  of  the  case  which  is  taken  by  the 
Local  Grovernment  Board  themselves.  The 
Local  Government  Board  were  applied  to 
in  this  verv  case  in  order  to  know  whether 
Eoman  CathoUc  clergymen  could  be  ap- 
pointed in  the  manner  which  has  been 
actually  done,  and  their  answer  to  that 
application  was  the  reference  to  this  order 
as  giving  the  select  vestry  of  Liverpool 
authority  to  deal  for  themselves  with  the 
matter  which  they  referred  to  the  board. 

Taking  the  whole  matter  together,  the 
original  order,  the  indications  which  are  to 
be  gathoi*ed  from  the  various  Acts,  and 
the  amended  order,  it  seems  to  me  that 
the  order  of  1867  does  give  the  vestry  the 
power  to  make  the  appointment  which 
they  have  made,  and  accordingly  I  think 
that  the  auditor's  disallowance  must  be 
quashed. 

Williams,  J. — I  am  of  the  same  opinion. 

Ruh  absolute. 


SoMcitors— W.  W.  Wynne  &  Son,  agents  for 
T.  J.  Smith  &  Son,  Liverpool,  for  applicant; 
Kennedy,  Hughes  &  Kennedy,  for  defendant. 
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1884. 
May  10. 

Larceny  by  Bailee — Bailment  of  Money, 

TJhe  prisoner  was  engaged  by  the  owner 
of  a  horse  to  look  after  it  for  a  few  days^ 
and  afterwards  to  sell  it.  He  sold  it  for 
\bl,  Tlve  owner  having  sent  his  wife  to 
receive  tJie  money,  she  asked  the  prisoner 
to  give  her  the  money ;  this  the  prisoner 
refused  to  do,  and  eventuaUy  absconded 
wUJi  tlie  money  and  dishonestly  appropri- 
ated it : — Held  (Stephen,  J.,  dissentiente), 
thai  tJie  prisoner  toas  a  bailee  of  the  money. 

Case  reserved  by  the  deputy-chairman 
of  the  Quarter  Sessions  for  the  county  of 
Salop. 

The  prisoner,  Mark  De  Banks,  was  in- 
dicted for  embeuszlement. 

The  evidence,  so  far  as  it  is  material 
to  the  point  reserved,  was  as  follows : — 

Joseph  Suker,  the  prosecutor,  proved : 
"  On  the  11th  of  January  I  drove  a  chest- 
nut mare  into  Chester  with  the  prisoner. 
I  left  her  at  Mr.  Wild's,  a  butcher.  I  en- 
gaged the  prisoner  to  look  after  her.  I  said 
to  him,  *  Do  the  mare  well,  and  I  will  be 
here  on  Wednesday  morning  and  will  pay 
you  for  your  work.*  He  was  to  have 
charge  of  her  till  I  came.  I  told  him  to 
pay  for  the  keep  till  I  came.  I  meant 
him  to  look  after  her  altogether.  I  should 
not  have  objected  to  his  doing  anything 
else.  On  Saturday,  the  12th  of  January, 
I  saw  the  prisoner.  I  asked  him  how  the 
mare  looked,  and  he  said  she  was  as  lame 
Bfl  a  cat ;  he  said  he  had  removed  her  to 
his  father's  house.  I  said  I  should  be  at 
Chester  by  the  first  train.  I  told -him  the 
mare  should  be  sold  on  the  Wednesday 
morning  when  I  went,  as  she  would  not 
do  for  me.  I  sent  my  wife  on  that  morn- 
ing. I  have  never  received  a  farthing 
from  the  prisoner  on  account  of  the  mare/' 

Annie  Suker,  wife  of  the  prosecutor, 
proved :  "  I  went  to  Whitchurch  on  the 
1 6th  of  January.  I  saw  the  prisoner  in 
the  street.  I  asked  him  if  he  had  sold 
the  marej  he  said  he  had  not.  I  went 
with  him  to  Wild's  stables.  Saw  mare 
taken  out  of  the  stables  into  the  street. 

*  Coravi,  Lord  Coleridge,  C.J. ;  Grove,  J. ; 
Field,  J. ;  Stephen,  J.,  and  Smith,  J. 
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Prifioner  was  riding  the  mare  about  the 
fair.  Mr.  Foster  bought  her.  Frisoner,  Mr. 
Foster,  and  Arthan  went  to  the  Queen's 
Head  together.  I  was  outside  the  door  and 
watched.  I  saw  Foster  give  prisoner  some 
money.  Prisoner  came  out  and  shewed  me 
a  cheque.  He  did  not  give  it  me.  He 
said  we  would  go  to  the  bank  and  get  it 
cashed.  I  asked  him  for  it  several  times^ 
but  he  would  not  part.  He  told  me  he 
had  sold  the  mare  for  13^.  He  came  out 
of  the  bank  and  said  they  would  not  cash 
him  the  cheque.  I  asked  him  to  give  it 
to  me  and  said  I  would  pay  his  expenses. 
He  would  not  do  so.  I  said  he  must  come 
with  me  to  Whitchurch,  and  I  must  have 
either  the  money  or  the  mare.  I  had 
great  difficulty  in  getting  him  to  the  sta- 
tion. At  Whitchurch,  when  we  got  to 
the  gas-works,  he  bolted  down  a  little 
alley  which  leads  to  the  canal.  I  ran 
after  him  and  called,  but  he  did  not  an- 
swer. I  have  never  received  any  money 
for  the  mare.'' 

Joseph  Arthan  proved  sale  of  chest- 
nut mare  by  prisoner  to  Foster,  and  pay- 
ment of  16L  to  prisoner. 

Eobert    Thomas,    sergeant    of    police, 
proved  that  prisoner  absconded  from  Whit- 
church on  the  18th  of  January.     Prisoner 
was  arrested  at  Chester  on  the  31st  of 
January. 

I  held  there  was  no  evidence  to  go  to 
the  jury  of  the  defendant's  employment  as 
a  servant  so  as  to  make  him  guUty  of  em- 
beslement.  It  was  then  contended  on 
behalf  of  the  defendant  that  there  was  no 
evidence  of  the  larceny  of  15/.  I  left  the 
case  to  the  jury,  who  found  "  that  the  pri- 
soner had  authority  to  sell  the  mare,  and 
converted  the  money  to  his  own  use,"  and 
a  verdict  of  "  guilty  of  larceny  "  was  re- 
corded. 

The  question  reserved  for  the  opinion 
of  the  Court  is  whether  there  was  any  evi- 
dence of  larceny  which  could  properly  be 
left  to  the  jury. 

Ko  counsel  appeared. 

Lord  Coleuidise,  C.J. — I    tliink  this 

conviction  may  \ye  snppoi'ted.    It  is  doubt- 

.ful  whether,  under  the  circumstances,  the 

prisoner  was  not  entrusted  as  a  servant, 

and  embezzled ;  but  we  have  not  to  con* 
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sider  (hat  point,  the  chairman  having 
ruled  otherwise,  and  the  jury  not  having 
had  the  question  left  to  them.  The  only 
point  we  have  to  consider  is,  whether  there 
was  evidence  to  justify  a  conviction  for 
larceny.  Probably  the  prisoner  was  en- 
trusted with  the  horse  for  sale :  the  jury 
have  so  found,  and  the  evidence  of  the 
prosecutor  would  seem  to  shew  that  that 
finding  was  correct.  I  think  the  effect  of 
the  evidence  is  that  the  prisoner  was  there 
to  sell  the  mare  and  to  receive  the  money 
derived  from  such  sale,  and  then  to  hand 
it  over  to  the  prosecutor  or  to  his  agent, 
who  in  this  case  was  his  wife.  It  seems 
to  me  that  the  prisoner  was  a  bailee  of 
the  money — ^for  the  wife  who  attended  as 
agent  of  the  prosecutor.  She  demanded 
the  money,  the  prisoner  refused,  and  there- 
upon he  was  gtdlty  of  larceny  of  that 
money  of  which  he  was  bailee. 

Gbove,  J. — I  must  say  I  have  some 
doubt  as  to  whether  the  prisoner  was  a 
"  bailee  "  of  the  money  within  the  statute. 
Although  there  is  ample  evidence  that  he 
took  the  money,  yet  it  is  clear  that  the 
money  was  not  given  to  him  by  the  prose- 
cutor for  custody.  But  I  am  not  aware 
of  any  case  which  makes  a  man  any  the 
less  a  bailee  because  he  had  not  received 
the  money  or  the  goods  directly  from  the 
hands  of  the  owner. 

Field,  J. — I  aIso  think  that  the  judg- 
ment must  be  affirmed,  though  I  confess 
that  I  entertained  at  one  time  consider- 
able doubt  as  to  whether  the  prisoner  was 
a  bailee.  It  seems  to  me,  however,  that 
there  is  evidence  that  tbe  prisoner  was  a 
bailee  of  the  money.  It  is  important  to  note 
that  the  sale  was  for  cash,  and  that  there 
was  no  usual  course  of  dealing  between 
the  parties  by  virtue  of  which  the  pri- 
soner had  a  right  to  mix  the  money  he 
received  with  his  own  moneys,  so  that  no 
specific  money  was  his  employer's,  which 
has  been  held  to  be  a  justifiable  proceed- 
ing in  the  case  of  a  stockbroker  charged 
with  a  similar  offence — see  The  Queen  v. 
TcUlock  (I),  But  that  case  does  not  ap- 
ply to  the  present  one,  for  the  evidence 
shews  that  the  prosecutor  never  intended 
to  entrust  the  prisoner  with  the  money, 

(1)  13  Cox  0.0.  828. 
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but  intended  him  to  hand  it  over  at  once. 
I  think,  then,  that  he  was  a  bailee  of  the 
money  within  the  statute ;  and  that  being 
so,  there  was  ample  evidence  that  he  con- 
verted the  money  to  his  own  use,  and  did 
so  with  felonious  intent  to  appropriate  it, 
for  he  kept  the  money  and  went  away 
with  it.  I  think,  therefore,  that  the  con- 
viction can  be  supported. 

Stephen,  J. — I  am  sorry  to  be  obliged 
to  differ  from  the  rest  of  the  Court ;  but 
the  difference  turns  rather  upon  the  in- 
terpretation of  the  facts  than  upon  any 
principle  of  law.  I  tWnk  the  prisoner 
was  not  a  bailee  of  the  money,  and  that 
the  present  case  is  governed  by  The 
Queen  v.  HassaU  (2),  where  it  was  held 
tiiat  one  who  receives  money  with  no 
obligation  to  return  the  identical  coins  is 
not  a  bailee  of  such  coins  within  the  24  <& 
25  Vict.  c.  96.  s.  3,  under  which  the  pre- 
sent prisoner  has  been  convicted.  In  that 
case  Lord  Chief  Justice  Cockbum  said : 
'*  The  conviction  cannot  be  sustained ;  the 
prisoner  is  indicted  for  larceny  as  a  bailee. 
The  word  '  bailee '  must  be  understood 
here  in  its  legal  acceptation  of  a  deposit  of 
something  to  be  returned  in  specie,  and 
does  not  apply  to  the  receipt  of  money 
with  an  obligation  to  return  the  amount, 
where  there  is  no  obligation  to  return  the 
identical  coin.  That  is  not  a  bailment  in 
the  ordinary  sense,  and  is  not  within  the 
statute."  There  is  nothing  to  shew  that 
the  prisoner  wa^  bound  to  return  the 
coins  received  for  the  horse;  it  was  not 
so  understood  by  the  parties,  and,  in  fact, 
the  evidence  negatives  this  view.  I  must 
say  I  do  not  understand  why  tne  chair- 
man directed  the  jury  that  there  was  no 
evidence  that  the  prisoner  was  servant  to 
the  prosecutor ;  but  however  thaL  may  be, 
that  is  not  the  question  for  us.  The  pri- 
soner was  authorised  to  sell  the  horse  in 
the  ordinary  way,  and  his  action  was  not 
interfered  with  by  the  wife,  who  never 
objected  to  a  cheque  being,  as  she  sup- 
posed, cashed.  As  the  intention  was  that 
he  should  sell  the  mare  and  pay  over  the 
amount,  and  not  pass  over  the  specific 
coins  received,  I  think  he  could  not  be 
properly  convicted  undei*  this  statute. 

(2)  L.  &  C.  56  ;  30  Law  J.  Bep.  M.C.  176. 


Smith,  J. — I  am  of  the  opinion  of  the 
majority  of  the  Court  that  the  prisoner 
was  rightly  convicted  as  a  bailee  of  the 
money  demanded  of  him  by  the  wife  of 
the  prosecutor. 

Conviction  affirmed. 


[CROWN  CASE  RESERVED.] 
1884. 
May  10. 
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JEvidence — Htcsband  and  Wife — Admis^ 
sion  hy  Wife  in  Hushand*8  presence. 

The  prisoner  vxis  indicted  for  receiving 
stolen  goods,  knowing  them  to  have  been 
stolen.  To  prove  his  guiUy  knowledge, 
evidence  was  given  that  a  police  constable 
asked  the  prisoner  when  he  had  bought  the 
stolen  goodSf  to  which  he  replied  he  did  not 
then  knowy  but  his  wife  should  make  out  a 
list  of  them,  a/nd  on  tJie  neoct  day  the  prisoner's 
wife,  in  her  husband's  presence,  handed  to 
a  constable  a  list,  saying  in  her  husband's 
hearing,  "  This  is  the  list  of  what  toe  bought 
and  wJuU  we  gave  for  them  " : — Held,  tfuU 
the  list  was  admissible  against  the  prisoner 
on  his  trial  for  receiving  the  goods. 

Case  reserved  by  the  deputy-chairman 
of  the  East  Biding  Quarter  Sessions. 

The  prisoner,  George  Mallory,  was  tried 
at  the  East  Riding  of  Yorkshire  Quarter 
Sessions,  held  at  Beverley,  for  receiving 
certain  articles,  the  property  of  Agnes 
Fitzpatrick,  knowing  the  same  to  have 
been  stolen. 

The  prisoner  was  a  marine  store  dealer, 
and  it  appeared  from  the  evidence  that  the 
stolen  articles  were  such  as  he  might  have 
bought  in  the  lawful  exercise  of  his  busi- 
ness. It  was  not  disputed  by  the  pi-isoner 
that  the  goods  had  been  actually  stolen  by 
the  man  who  brought  them  to  his  shop, 
and  the  price  given  by  the  prisoner  for  the 
articles  thus  became  a  material  question  in 
the  case.  With  the  object  of  shewing  that 
the  amount  so  paid  was  much  less  than 

*  Coram  Lord  Coleridge,  C.J.;  Grove,  J.j 
Field,  J. ;  Stephen,  J.,  and  Smith,  J. 
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the  real  value  of  the  stolen  goods,  the 
oounael  for  the  prosecution  proposed  to  put 
in  evidence  a  list  of  the  articles  bought  by 
the  prisoner,  with  the  amount  paid  by  him 
for  each  of  Uie  several  articles. 
The  list  was'as  follows : — 

1884.  £  ».  d. 

22  January  Brass  Bods       .        .        .016 

23  „         Sheets  table  cloths  towels    0    6    0 

24  „         Blankets   canvas    knives 

forks  spoons  3  pillows  .    0  13    0 

25  „        tea  service  2  cruets  6  pil- 

lows Peice  carpet .        .0130 

26  „        fetherbed        .        .        .    0  14    0 

28  „        2  fether  beds  small  look- 

ing glass       .        .        .     1  12    0 

29  ,.         1  Looking  Glass  Orments    0    6    0 
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The  circumstances  under  which  the 
list  was  tendered  sufficiently  appear  from 
the  following  notes  taken  by  me  at  the 
trial. 

John  Duke,  police  constable  (after  ex- 
plaining the  tracing,  kc,  of  the  stolen  pro- 
perty), says,  ''I  Baked  Mallory  when  he 
bought  them.  He  was  much  put  out,  and 
said  he  could  not  say,  and  I  asked  him 
to  consider,  and  he  said  he  would,  and  his 
wife  would  make  out  a  list."  This  was  on 
thedOth. 

William  Winterbottom,  superintendent 
of  police,  said, "  I  went  to  the  prisoner's 
house  on  the  31st;  prisoner  and  his  wife 
were  there ;  when  I  called  next  day,  the 
wife,  in  her  husband's  "  (Mallory's)  "  pre- 
sence, handed  me  a  list  of  goods  with  dates 
and  prices ;  she  said , '  This  is  the  list  of  what 
we  bought  and  what  we  gave  for  them.' 
The  prisoner  did  not  speak,  but  be  heard 
what  she  said  and  saw  the  list  handed  to 
me.  I  believe  the  whole  of  it  is  in  the 
wife's  handwriting."  This  witness  then 
produced  the  paper,  and  the  counsel  for  the 
prosecution  tendered  it  in  evidence. 

The  counsel  for  the  prisoner  objected  to 
its  admission  on  the  grounds — 

1.  That  the  wife  would  be  the  proper 
person  to  prove  its  contents,  and  the  evi- 
dence of  a  wife  is  not  admissible  against  or 
for  the  husband. 

2.  The  paper  is  neither  more  nor  less 
than  the  evidence  of  the  wife  against  the 
husband,  and  is  therefore  inadmissible. 

3.  There  is  no  evidence  that  the  husband 
knew  or  saw  the  contents  before  it  was 
'landed  to  the  superintendent,  nor  that  it 
was  made  by  his  direction^  and  in  a  criminal 


case  the  wife  cannot  be  the  agent  of  her 
husband. 

I  admitted  the  paper  (which  was  read 
to  the  jury  by  the  clerk  of  the  peace), 
reserving  for  the  consideration  of  the  Court 
of  Crown  Cases  Beserved  the  question  as 
to  whether  or  not  I  was  right  in  doing  so. 

It  was  proved  that  the  value  of  the 
stolen  property  was  greater  than  the  sum 
shewn  by  the  paper  to  have  been  paid  by 
the  prisoner.  There  was  no  other  evidence 
of  the  price  he  paid. 

The  jury  convicted  the  piisoner. 

The  question  for  the  Court  is,  whether 
the  paper  above-mentioned  was  rightly 
admitted  in  evidence.  If  so,  the  conviction 
is  to  stand ;  otherwise,  to  be  quashed. 

E,  Silvester f  for  the  prisoner. — The 
paper  is  not  admissible  in  evidence  against 
the  prisoner.  The  wife  cannot  give  evi- 
dence in  Court  against  her  husband,  and 
a  fortiori  her  mere  statements  out  of  Court 
cannot  be  evidence.  Nor  can  it  be  ad- 
mitted upon  the  ground  that  there  was 
evidence  of  authority  given  by  the  prisoner 
to  his  wife  to  make  out  the  list,  because 
in  a  criminal  case  the  admission  of  an 
agent  is  not  evidence  against  the  principal 
— Lord  Melville's  Case  (1).  The  list  can- 
not be  put  in  evidence  as  admitted  by  the 
prisoner,  for  there  is  no  evidence  that  he 
ever  saw  the  contents  of  the  paper. 

[Stephen,  J.,  referred  to  Dcmiell  v. 
FiU  (2).] 

No  counsel  appeared  for  the  prosecution. 

Lord  Coleridge,  C.J. — If  this  com- 
munication had  been  made  to  the  police- 
man in  the  absence  of  the  prisoner  by  the 
prisoner's  wife  I  should  have  felt  great 
doubt  as  to  its  admissibility  in  evidence. 
But  that  is  not  this  case,  and  it  is  not 
necessary  now  to  determine  whether  that 
would  have  been  good  evidence  or  not.  It 
is  not  at  all  clear  when  a  prisoner  refers 
to  a  third  person,  how  much  of  what  that 
third  person  may  say  is  admissible  against 
him  ;  but  here  the  prisoner  definitely  refers 
to  his  wife  to  make  out  the  answer  to  the 
question  put  to  him.  He  says,  ''  T  have 
not  the  means  of  answering,  but  my  wife 
has,  and  she  shall  make  out  a  list  which 

(1)  28  How.  8t.  Tri.  760»  764. 

(2)  1  Oampb.  36611. 
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will  be  an  answer  to  the  question ; "  and 
then  on  the  next  day  a  policeman  went  to 
the  house,  and  the  wife  hands  over  the  list 
which  her  husband  had  ordered  her  to 
make  out  for  him.  She  hands  it  over  as 
her  husband's  statement  and  in  his  pre- 
senoOy  and  he  never  denies  this,  or  says 
that,  there  is  any  mistake  with  regard  to 
it.  He  had  an  opportunity  of  objecting  to 
the  list  or  his  wife's  statement;  he  did 
not  do  so,  and  the  evidence  is  clearly  ad- 
missible. 

Grove,  J.,  Field,  J.,  Stephen,  J.,  and 
Smith,  J.,  concurred. 

C<mmction  affirmed. 


Solicitor — J.  R.  Cooper,  Bridlingtop,  for  the 

prisoner. 


1884.   1  UNITED  LAND  COMPANY  V.   TOT- 

May  26.  J         tenham  local  boabd. 

Highway — Expenses  of  diverting  Foot- 
ways—  Costs  of  independent  Solicitor 
retained  by  Local  Board — Highway  Act; 
1835  (5  i£?  6  WUl.  4.  c.  50),  ss.  84  and  101. 

The  easts  of  an  independent  solicitor 
retaiv/ed  by  the  heal  board  to  take  all  tJie 
necessary  steps  for  diverting  three  footways 
desired  by  a  private  person  to  be  diverted, 
are  not  "eocpenses"  within  the  Highway 
Act,  1835  (5  0^6  Will.  4.  c.  50),  s.  84 ;  and  a 
condition  thcU  the  person  desiring  the  diver- 
sion of  a  footway  shall  pay  aU  costs  and 
expenses  qjf  diverting  the  same,  may  give  the 
local  board  a  right  to  recover  such  costs  by 
action,  but  rwt  as  '*  expenses  "  recoverable 
in  a  summary  manner  under  section  101. 

This  was  a  Case  stated  by  the  Justices 
for  the  county  of  Middlesex  under  20  k  21 
Yict.  c.  43.  s.  3,  which  disclosed  tHe 
following  facts: — 

The  appellants  are,  and  have  been  since 
April,  1881,  the  owners  of  an  estate  at 
Bruce  Grove,  Tottenham.  The  respon- 
dents are  an  urban  sanitary  authority 
under  the  Public  Health  Act,  1875  (38  <fe 


39  Vict.  c.  55),  and  by  virtue  of  section 
144  of  that  Act  execute  the  office  of,  and 
are  the  "  surveyors  of  highways  "  within 
their  district,  which  includes  the  parish  of 
Tottenham.  In  the  month  of  December, 
1881,  after  application  made  by  the  appel- 
lants, the  respondents  passed  a  resolution 
assenting  to  the  diversion  of  three  public 
footways  crossing  the  appellants'  said  es- 
tate, on  condition  that  the  entire  expense 
in  connection  with  the  several  diversions 
should  be  defrayed  by  the  company. 

Mr.  Crowne,  the  derk  of  the  respon- 
dents (who  is  not  a  solicitor),  thereupon, 
with  the  ultimate  sanction  of  the  respon- 
dents, instructed  Messrs.  Heath,  Parker 
k  Brett,  the  solicitors  who  usuaJly  acted 
for  them,  and  they  took  all  the  steps 
necessary  and  requued  by  the  Highways 
Act,  1835,  to  bie  taken  in  such  cases. 
There  was,  at  the  time  when  the  expenses 
hereinafter  mentioned  were  incurred,  a  sur- 
veyor in  the  employment  of  the  respon- 
dents, appointed  by  tiiem  under  the  powers 
conferred  on  them  by  the  Public  Health 
Act,  1875.  On  the  12th  of  April,  1883, 
the  solicitors  asked  for  payment  of  their 
charges  in  the  matter,  and,  in  reply  to  a 
request  for  particulars,  sent  a  copy  of  a 
bill  of  costs  previously  delivered  by  them 
to  the  respondents.  The  respondents  paid 
to  the  said  Messrs.  Heath,  Parker  & 
Brett  the  sum  of  224Z.  8^.  10(2.,  being  the 
amount  of  costs  allowed  by  the  clerk  of 
the  peace  on  taxation,  and  at  the  same 
time  directed  summary  proceedings  to  be 
taken  under  section  101  of  the  Highway 
Act,   1835  (1),  for  the  recovery  thereof 

(1)  5  &  6  Will.  4.  c.  50.  s.  84 :  "And  be  it 
further  enacted  tliat  when  the  inhabitants  in 
vestry  assembled  shall  deem  it  expedient  that 
any  highway  should  be  stopped  up,  diverted  or 
turned,  either  entirely  or  reserving  a  bridleway 
or  footway  along  the  whole  or  any  part  or  parts 
thereof,  the  chairman  of  such  meeting  shall  by 
an  order  in  writing  direct  the  surveyor  to  apply 
to  two  Justices  to  view  the  same,  and  shall 
authorise  him  to  pay  all  the  expenses  attending 
such  view,  and  the  stopping  up,  diverting  or 
turning  such  highway,  either  entirely  or  subject 
to  such  reservation  as  aforesaid,  out  of  the 
money  received  by  him  for  the  purposes  of  this 
Act:  Provided,  nevertheless,  that  if  any  other 
party  shall  be  desirous  of  stopping  up,  diverting 
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from  the  appellants.  Three  complaints 
were  accordingly  preferred  on  behalf  of  the 
respondents  by  the  said  Edward  Crowne, 
'and  summonses  issued  thereon,  the  sums 
severally  claimed  being  the  apportioned 
amount  of  the  costs  alleged  to  have  been 
incurred  in  respect  of  each  of  the  said 
footways.  The  Justices  found  as  facts 
that  the  employment  of  the  solicitor  by  the 
respondents  was  reasonable  and  proper; 
that  the  costs  of  such  employment  were 
« expenses"  properly  incurred  for  the 
purpose  of  the  view,  and  the  stopping-up, 
diverting,  or  turning  of  the  footways, 
within  tibe  meaning  of  the  Highway  Act, 
1835,  section  84  (1);  that  the  said  Messrs. 
Heath,  Parker  &  Brett  were  employed  by 
the  authority  of  the  respondents  to  do 
the  work  charged  for,  and  that  the  taxation 
was  conclusive  evidence  of  the  reason- 
ableness of  the  charges.  They  accordingly 
convicted  the    appellants    of   the    three 

or  turning  any  highway  as  aforesaid,  be  shall 
by  a  notice  in  writing  require  the  surveyor  to 
give  notice  to  the  churchwardens  to  assemble 
the  inhabitants  in  vestry  and  to  submit  to  them 
the  wish  of  such  person,  and  if  such  inhabitants 
shall  agree  to  the  proposal  the  said  surveyor 
shall  apply  to  the  Justices  as  Ust  aforesaid  for 
the  purposes  aforesaid ;  and  in  such  case  the 
ezpeuses  aforesaid  shall  be  paid  to  such  sur- 
veyor by  the  said  party,  or  be  recoverable  in  the 
same  manner  as  any  forfeiture  is  recoverable 
under  this  Act ;  and  the  said  surveyor  is  hereby 
required  to  make  such  application  as  aforesaid.** 
Section  101 :  "  And  be  it  further  enacted  that 
in  all  cases  in  which  any  penalty  or  forfeiture 
is  recoverable  before  Justices  of  the  peace  under 
this  Act,  it  shall  and  may  be  lawful  for  any 
Justice  to  whom  complaint  shall  be  made  of 
any  such  offence,  to  summon  the  party  com- 
plained against  before  any  two  Justices,  and  on 
such  summons  the  said  two  Justices  may  hear 
and  determine  the  matter  of  such  complaint, 
and  on  proof  of  the  offence  convict  the  offender, 
and  adjudge  him  to  pay  the  penalty  or  forfeiture 
incurred,  and  proceed  to  recover  the  same, 
although  no  information  in  writing  shall  have 
been  exhibited  or  taken  by  or  before  such 
Justice ;  and  all  such  proceedings  by  summons 
without  information  shall  be  as  good,  valid,  and 
effectual  to  all  intents  and  purposes  as  if  an 
infonnation  in  writing  was  exhibited.* 
Vol.  63.— M.C. 
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offences  complained  of,  and  by  three  sepa- 
rate convictions  adjudged  that  for  their 
said  offences  they  should  forfeit  and  pay 
the  three  sums  sought  to  be  recovered. 

ZT.  II.  AaquUhf  for  the  appellants. — 
These  are  duties  cast  by  the  Act  upon  a 
surveyor,  and  to  be  performed  by  him ;  •^md 
if  for  his  own  convenience  he  chooses  to 
employ  another  person  to  perform  them 
for  him  he  cannot  increase  the  charges  or 
expenses  which  the  Act  entitles  him  to 
recover  from  persons  at  whose  request  the 
roads  are  diverted,  by  adopting  that  ex- 
pedient for  his  own  convenience. 

The  material  words  of  section  84  (1) 
are  these,  ''  The  said  surveyor  shall  apply 
to  the  Justices  as  last  aforesaid  for  the 
purposes  aforesaid '' — ^tbat  is,  for  the  ex- 
penses attending  **  such  view,  stopping-up, 
diverting  or  turning  the  highway,  which 
shall  be  paid  to  such  surveyor  by  the  said 
party,  or  be  recoverable  in  the  same  man- 
ner as  any  forfeiture  is  recoverable  under 
this  Act ;  and  the  said  surveyor  is  hereby 
required  to  make  such  application  as  afore- 
said." 

The  present  respondents,  the  local 
board  of  health,  are  the  urban  sanitary 
authority  for  the  district  of  Tottenham, 
and  by  the  Public  Health  Act,  1875,  the 
urban  sanitary  authority  is  substituted  in 
urban  sanitary  districts  both  for  surveyor 
of  highways  and  for  the  vestry.  The 
urban  sanitary  authority  gives  assent  to 
the  proposed  diversion  in  place  of  the 
vestry.  It  communicates  its  assent  to  the 
Justices,  and  continues  the  other  proceed- 
ings subsequent  to  that  communication  as 
surveyor  of  highways.  An  urban  sanitary 
authority,  being  a  corporation  consisting  of 
a  number  of  members,  cannot  collectively 
perform  the  duties  cast  by  the  Highway 
Act  upon  the  surveyor,  many  of  which  are 
of  a  purely  ministerial  kind,  so  the  Public 
Health  Act  provides  that  all  ministerial 
acts  required  by  any  Act  of  Parliament  to 
be  done  by  or  to  the  surveyor  of  highways, 
may  be  done  by  or  to  the  surveyor  of  tiie 
urban  authority,  or  by  or  to  such  other 
person  as  they  may  appoint.  That  means, 
when  they  have  not  got  a  surveyor  within 
whose  regular  duties  this  is,  they  may 
choose  some  other  ofScial  of  theirs  to  pe]> 
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form  the  duties  cul  hoe.  J£  that  is  not  the 
right  construction,  and  they  may  entrust 
the  duty  to  some  one  else  instead  of  their 
surveyor,  that  does  not  give  them  any 
right  to  perform  the  duty  in  a  more  ex- 
pensive  way  or  entrust  it  to  a  different 
kind  of  person  entitled  to  charge  on  a  dif- 
ferent scale.  The  duty  is  still  ministerial, 
Mling  within  the  ordinary  scope  of  a  sur- 
veyor's employment,  and  the  board,  if 
they  have  not  a  surveyor,  ought  to  entrust 
it  to  some  person  of  a  like  character. 

By  the  agreement  the  company  may 
have  rendered  itself  liable  to  an  action, 
but  by  this  summary  proceeding  the  board 
are  only  entitled  to  recover  such  expenses 
as  are  expenses  within  the  meaning  of  sec- 
tion 84  (1);  and,  to  ascertain  what  are 
expenses  within  the  meaning  of  section  84, 
r^ard  must  be  had  to  section  85,  and  to 
the  character  of  the  various  things  which 
have  to  be  done.  These  are  of  a  purely 
mechanical  kind,  cast  by  the  Act  upon  the 
surveyor;  and  no  provision  of  any  kind 
being  made  in  the  Act  authorising  the 
surveyor  to  employ  anybody  else  to  do 
them,  it  is  a  reasonable  conclusion  that 
the  party  at  whose  request  the  diversions 
of  the  road  were  done  was  to  be  liable 
for  the  expense  of  a  solicitor. 

It  would  be  part  of  the  duty  of  the 
surveyor  of  the  board  to  do  these  things 
for  nothing,  as  being  part  of  his  office  as 
one  of  the  officers  of  the  board. 

It  is  further  objected  that  the  board 
cannot  object  to  the  reasonableness  of  these 
charges  because  these  bills  have  been  taxed 
by  the  clerk  of  the  peace  and  the  board 
attended  the  taxation;  but  that  cannot 
make  them  expenses  if  they  are  not  ex- 
penses. 

The  taxation  provided  for  by  the  Public 

Health  Act,  1875,  is  for  the  purpose  of 

audit,  and  is  to  be  prima  fousie  evidence 

of   the    reasonableness    of    the    amount 

for  the  purposes  of  the  audit  when  the 

auditor  comes  to  examine  the  accounts  of 

the  local  authority,  and  for  that  purpose 

only.     Even  then  it  is  only  prima  faeie 

evidence    of  the   reasonableness    of  the 

charges.    The  Justices  in  the  present  case 

have  held  that  by  the  mere  fact  of  the 

board  attending  the  taxation  and  objecting 

to  the  itemsi  the  allowanoe  of  the  same  ou 


taxation  is  conclusive  evidence  that  they 
were  reasonable,  not  merely  as  between  the 
local  authority  and  the  solicitors,  but  as 
between  the  local  authority  and  us. 

The  clerk  of  the  peace  had  no  jurisdic- 
tion upon  that  taxation  to  consider  any 
other  question  than  this:  Assuming  the 
solicitor  to  have  been  retained  by  the 
local  authority  to  do  this  work,  are  the 
charges  made  in  this  bill  reasonable  or 
noti 

The  Public  Health  Act,  by  casting  the 
duties  of  a  surveyor  of  highways  upon  the 
urban  sanitary  authority,  has  not  in  any 
way  enlarged  the  power  of  the  surveyor  to 
charge  expenses  on  the  persons  at  whose 
request  highways  are  diverted. 

Francis  Turner,  for  the  respondents.^- 
The  surveyor  of  highways  generally  or 
very  frequently  was  a  layman  entirely 
unversed  in  Acts  of  Parliament,  and  cer- 
tainly most  incompetent  to  do  all  the 
somewhat  complicated  things  required  by 
this  Act  of  Parliament  in  order  that  a 
highway  may  be  diverted. 

In  the  present  case,  although  there  is  a 
surveyor  of  the  board,  that  is  not  the  same 
as  a  surveyor  of  highways,  whose  duties 
are  transferred  to  the  board.  The  duties 
of  the  surveyor  are  those  of  a  layman 
who  had  charge  of  the  roads.  The  magis- 
trates who  heard  the  whole  of  the  dr- 
cumstanoes  have  found  that  the  employ- 
ment of  solicitors  under  such  circumstances 
was  reasonable  and  proper.  If  the  em- 
ployment of  the  solicitor  was  necessary 
and  proper,  then  the  expenses  of  the 
solicitor  would  follow  as  also  necessary 
and  proper,  because  the  Public  Healti^ 
Act  provides  that  all  ministerial  acts  re- 
quired by  any  Act  of  Parliament  to  be 
done  by  or  to  the  surveyor  of  highways 
may  be  done  by  or  to  the  surveyor  of  the 
urbEui  authority, ''  or  by  or  to  such  other 
person  as  they  may  appoint."  There 
being  certain  things  to  be  done  towards 
the  stopping  up  and  diversion  of  thea^ 
highways,  ti^e  board  appoint,  not  their 
surveyor — because  they  very  reasonably 
think  this,  being  a  legal  matter,  is  a 
matter  for  a  lawyer — but  appoint  their 
solicitors  to  carry  through  the  matter,  and 
the  Justices  came  to  the  conclusion  that 
the  appointment  was  reasonable  and  proper, 
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and  ezplanatioiiB  were  given  by  the  soli- 
citors of  the  things  required  to  be  done, 
which  shewed  clearly  that  it  was  matter 
for  a  solicitor. 

The  person  whose  road  it  is  may  employ 
his  solicitor  to  see  that  the  work  is  pro- 
perly done.  Why  is  not  the  board  in  the 
same  position?  This  is  a  trading  com- 
pany. Suppose  the  owner  of  the  property 
to  have  employed  his  solicitor,  those  clear]y 
would  be  expenses  which  he  had  incurred 
in  connection  with  stopping  up  the  road ; 
and  that  would  be  the  case  even  if  it  were 
a  private  owner  in  this  case,  where  the 
owner  is  in  fact  a  private  company  having 
a  permanent  solicitor. 

It  is  only  necessary  to  look  at  the  re- 
quirements of  the  sections  themselves — 
sections  84  and  85 — ^to  see  that  it  would 
have  been  impossible  for  the  board  with- 
out  l^gal  assistance  to  have  done  what 
they  were  required  to  do;  and  then  if, 
after  all,  having  failed  to  resort  to  l^;al 
asBistance  for  any  purpose,  the  whole  pro- 
ceedings become  void,  they  would  be  in 
a  very  unpleasant  position  towards  the 
owner  of  the  property,  who  might  say, 
"  Why  did  you  not  employ  a  lawyer  1  By 
not  doing  so  our  building  operations  are 
suspended  for  another  twelve  months,  and 
we  shall  look  to  you  for  damages." 

It  is  not  a  fair  construction  of  the 
statute  to  say  that,  when  there  are  things 
to  be  done  which  are  shewn  to  require 
technical  legal  knowledge,  the  board,  which 
is  composed  of  tradesmen  and  wtnilar  per- 
sons, aie  to  undertake  that  duty  them- 
selves, or  trust  to  their  surveyor,,  who  may 
have  just  as  little  legal  knowledge  as  any 
one  of  them. 

The  board  gave  their  assent  on  condi- 
tion that  the  expenses  in  connection  with 
the  several  diversions  should  be  wholly 
defrayed  by  the  company. 

It  is  suggested  that  this  may  possibly 
be  a  contract  with  the  company  whereupon 
we  might  be  entitled  to  recover  in  an 
action,  but  that  it  does  not  bring  it  within 
the  word  "expenses."  Some  one  must  go 
with  the  Justices  to  view.  There  will  be 
some  expense  attending  that  view.  The 
surveyor  of  highways  ceases  to  be  an  in- 
dividual and  becomes  the  local  board,  and 
the  local  board  has  the  power  to  depute 
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its  acts  required  in  such  matters  to  its 
surveyor,  or  to  such  other  person  as  it  shall 
think  fit  to  appoint. 

There  is  no  obligation  whatever  upon 
the  urban  authority  to  appoint  its  sur- 
veyor to  go  about  private  business  like 
thi.  They  may  very  fairly  say,  "  Totten- 
ham is  a  large  district.  There  is  a  great 
deal  of  public  work  which  our  surveyor  is 
required  to  do,  and  we  will  not  put  upon 
our  officer  duties  of  this  kind  which  will 
require  his  attention  in  and  about  this 
particular  piece  of  the  United  Land  Com- 
pany's land  for  a  considerable  time,  to  the 
abstraction  of  him  from  his  proper  duties." 
If  they  do  that,  it  is  a  perfectly  reasonable 
thing  for  them  to  do,  and  is  an  exercise  of 
their  jurisdiction  and  of  their  power  to 
elect  whom  they  will  employ,  with  which 
this  Court  will  not  interfere. 

Hawkins,  J. — This  is  an  appeal  from  an 
order  of  Justices  for  the  payment  of  several 
sums  of  money  set  forth  in  the  Case  aa 
though  they  were  expenses  which  were 
incurred  under  the  Highways  Act  of  1835, 
5  <fe  6  Will.  4.  c.  50.  s.  84,  which  has  re- 
ference to  the  diverting  or  stopping  up  of 
paths.  Now,  the  84th  section,  itUer  aUa, 
enacts  ''that  when  the  inhabitants  in 
vestry  assembled  shall  deem  it  expedient 
that  any  highway  should  be  stopped  up, 
diverted,  or  turned,  either  entirely  or  re- 
serving a  bridleway  or  footway  along  the 
whole  or  any  part  or  parts  thereof^  the 
chairman  of  such  meeting  shall  by  an 
order  in  writing  direct  the  surveyor  to 
apply  to  two  Justices  to  view  the  same, 
and  shall  authorise  him  to  pay  all  the 
expenses  attending  such  view,  and  the 
stopping  up,  diverting,  or  turning  such 
highway  either  entirely  or  subject  to  such 
reservation  as  aforesaid,  out  of  the  money 
received  by  him  for  the  purposes  of  this 
Act."  Then  it  goes  on  to  say :  ''  If  any 
other  party  shall  be  desirous  of  stopping 
up,  diverting,  or  turning  any  highway  ns 
aforesaid,  he  shall  by  a  notice  in  writing 
require  the  surveyor  to  give  notice  to  the 
churchwardens  to  assemble  the  inhabitants 
in  vestzy  and  to  submit  to  them  the  wish 
of  such  person,  and  if  such  inhabitants 
shall  agree  to  the  proposal ....  the  expenses 
shall  be  paid  to  such  surveyor  by  the  said 
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party,  or  be  recoverable  in  the  same  manner 
as  any  forfeiture  is  recoverable  under  this 
Act ;  and  the  said  surveyor  is  hereby  re- 
quired to  make  such  application  as  afore- 
said."    The   only  difference  is  this — that 
where  the  inhabitants  are  desirous  of  stop- 
ping up  or  diverting  a  highway,  then  im- 
mediately the  chairman  of  the  vestry  gives 
his  order  directing  the  surveyor  to  apply  at 
once  to  the  Justices ;  and  where  a  private  in- 
dividual desires  to  have  a  highway  stopped, 
he  gets  an  order  from  the  vestry,  and  the 
same  process  is  to  be  gone  through.     In 
the  case  of  the  vestry  desiring  to  have  the 
highway  turned,  the  surveyor  is  authorised 
to  pay  the  expenses  attending  the  view 
and  the  stopping  up  of  the  highway  out  of 
the  money  received  by  him  for  the  purposes 
of  this  Act — that  is  to  say,  out  of  the  rates. 
If  a  private  individual  desires  to  have  the 
highway  stopped  up,  he  has  to  pay  "  such 
expenses  as  aforesaid  " — such  as  are  men- 
tioned in  the  event  of  the  vestry  desiring 
it.     In  that  case  those  expenses  are  to  be 
paid  by  the  party  desiring  it ;  and  if  that 
party  does  not  pay  them,  they  are  to  be 
recoveiable  in  the  same  way  as  a  forfeiture 
is  recoverable  under  the  Act. 
.   Then  the  85th  section  prescribes  a  variety 
of  other  steps  which  must  be  taken  before 
a  highway  can  be  effectually  diverted  and 
turned. 

Now  in  the  present  case  there  can  be 
no  doubt  that  highways  were  desired  to 
be  diverted  by  the  appellants  in  this  case  j 
that  they  made  the  application  to  the  local 
sanitary  authority,  the  Tottenham  local 
board,  and  the  local  board  of  health  assented 
to  the  proposal  that  the  highway  should 
be  turned ;  but  they  gave  their  assent  on 
condition  that  the  entire  expense  in  con- 
nection with  the  several  diversions  should 
be  defrayed  by  the  company.  This  being 
assented  to  by  the  United  I^nd  Company, 
who  are  the  appellants,  Mr.  Crowne,  the 
clerk  to  the  magistrates,  instructed  Messrs. 
Heath,  Parker  &  Brett,  and  they  took  the 
necessary  proceedings,  and  in  the  end  sent 
in  their  bill  of  costs,  which  having  been 
submitted  to  the  taxation  of  the  clerk  of 
the  peace,  its  amount  is  now  sought  to  be 
recovered,  by  an  order  of  the  magistrates, 
as  expenses  under  the  84th  section,  which 
fire  recoverable  in  the  same  manner  as 


any  forfeiture  is  recoverable  under  this 
Act. 

The  question  really  is,  whether  these 
items  which  are  in  this  bill  can  be  said  to 
be  expenses  within  the  meaning  of  sec- 
tion 84.     I  am  of  opinion  that  they  are 
not.     I  think  the  expenses  incurred  under 
section   84  are  intended  to  be  such  ex- 
penses as,  for  instance,  attending  the  view, 
the  expenses  of  taking  the  Justices,  all  the 
necessary  outlay,  e.^.,  in  the  preparation 
of  the  plan;  but  I  do  not  think  it  was  ever 
intended  that  in  the  case  of  these  applica- 
tions being  made  to  divert  a  highway,  a 
firm  of  solicitors  should  be  instructed  pre- 
cisely in  the  same  manner  as  if  the  matter 
were  an  action.     I  express  no  opinion  at 
all  as  to  whether  or  not  under  the  arrange- 
ment made  when  these  proceedings  were 
taken  the  present  appellants   would    be 
liable  upon  an  action  of  contract.     All  I 
say  is,  these  expenses  which  were  incurred 
when  these  orders  were  made  were  not, 
I  think,  such  expenses  as  were  in  con- 
templation under  the  84th  section  of  the 
Act. 

Then  it  is  said  the  Public  Health  Act, 
which  transfers  the  duties  of  the  surveyor 
of  the  highways  appointed  under  the  5  db  6 
Will.  4.  to  the  urban  sanitary  authority, 
alters  the  case  and  gives  them  power  to 
appoint  a  solicitor.     I  do  not  think  that  is 
so.     Section  144  of  the  Public  Health  Act 
of  1875  enacts  that  '^  Every  urban  autho- 
rity shall  within  their  district,  exclusively 
of  any  other  person,  execute  the  office  of 
and  be  surveyor  of  highways,  and  have, 
exercise,  and  be  subject  to  all  the  powers, 
authorities,  duties,  and  liabilities  of  sur- 
veyors of  highways  under  the  law  for  the 
time  being  in  force,  save  so  far  as  such 
powers,  authorities,  or  duties  are  or  may 
be  inconsistent  with  the  provisions  of  this 
Act  3  every  urban  authority  shall  also  have, 
exercise,  and  be  subject  to  all  the  powers, 
authorities,  duties,  and  liabilities  which  by 
the  Highway  Act,  1835,  or  any  Act  amend- 
ing the  same,  are  vested  in  and  given  to 
the  inhabitants  in  vestry  assembled  of  any 
parish  within  their  district.     All  minis- 
terial acts  " — ^which  these  are — "  required 
by  any  Act  of  Pai*liament  to  be  done  by 
or  to  the  surveyor  of  highways  may  be 
done  by  or  to  the  surveyor  of  the  urban 
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authority,  or  by  or  to  such  other  person 
as  they  may  appoint."  That  means  such 
other  person  as  they  may  appoint  of  the 
character  of  sorveyor. 

By  the  189  th  section  it  is  enacted  that 
"Every  urban  authority  shall  from  time 
to  time  appoint  fit  and  proper  persons  to 
be  medical  officer  of  health,  surveyor,  in- 
spector of  nuisances,  clerk  and  treasurer  : 
Provided  that,  if  any  such  authority  is 
empowered  by  any  other  Act  in  force  within 
their  district  to  appoint  any  such  officer, 
this  enactment  shall  be  deemed  to  be  satis- 
fied by  the  employment  under  this  Act  of 
the  officer  so  appointed,  with  such  addi- 
tional remuneration  as  they  think  fit,  and 
no  second  appointment  shall  be  made  under 
this  Act.  Eveiy  urban  authority  shall 
also  appoint  or  employ  such  assistants,  col- 
lectors or  other  officers  and  servants  as 
may  be  necessary  and  proper  for  the  effi- 
cient execution  of  this  Act,  and  may  make 
regulations  with  respect  to  the  duties  and 
conduct  of  the  officers  and  servants  so 
appointed  or  employed."  When  it  is  said 
they  may  do  these  duties,  which  are  minis- 
tenal  duties,  either  through  their  surveyor 
or  through  any  other  person  they  may 
appoint,  I  do  not  think  it  was  ever  in 
contemplation  that  there  should  be  any 
employment  of  an  independent  firm  of 
solicitors  for  the  purpose  of  doing  these 
ministerial  acts.  I  do  not  think  that  ever 
was  in  contemplation  under  this  Act. 

Smith,  J. — ^The  question  left  for  us  in 
this  case  by  the  Justices  is,  whether  the 
said  conviction  is  good — that  is,  whether 
the  conviction,  or,  if  you  like  to  call  it  so, 
an  order  made  by  the  Justices  ordering 
the  United  Land  Company  to  pay  the  sum 
of  75^.  1«.  to  the  Tottenham  Local  Board, 
was  or  was  not  right.  The  point  for  our 
dedsion  is,  whether  the  75/.  1^. — that  is, 
the  whole  sum-  is  made  up  of  expenses 
under  the  84th  section  of  the  Highway 
Act,  5  dE  6  WilL  4.  c.  50.  If  it  be  not 
made  up  of  expenses  which  come  within 
the  purview  of  section  84,  it  is  quite  clear 
that  section  101  cannot  apply  in  this  ca£e. 
I  wish  to  say  that,  on  reading  this  case,  I 
am  by  no  means  deciding  whether  the 
Tottenham  Local  Board  had  a  good  cause 
of  action  against  the  United  I^d  Com- 
pany for  this  sum  of  money.    But  I  do 
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say  that  it  does  seem  to  me  that  these 
expenses  are  not  expenses  which  come 
within  section  84. 

Now  I  agree  that,  where  a  man  wants 
to  stop  up  or  turn  a  public  highway,  it 
would  not  be  prudent  for  him  to  i^ 
entirely  upon  the  surveyor  and  what  he 
might  think  fit  to  do.  I  think  it  pos- 
sible if  he  did  that  there  would  be  some 
difficulty  into  which  he  would  fall.  But 
he  must  employ  his  own  solicitor,  or  ask 
the  other  side  to  employ  a  solicitor  for 
him,  in  which  case  he  would  have  to  pay 
either  his  own  solicitor  or  the  other  person 
who  employed  a  solicitor  at  his  request. 
But  the  point  is,  whether  or  not  these 
expenses  of  an  independent  solicitor  are 
expenses  within  section  84.  I  think  they 
are  not,  and  I  will  say  why.  When  you 
look  at  the  old  Highway  Act  of  1835,  you 
find  that  surveyors  \mder  that  Act  are 
appointed  by  the  early  sections  of  that  Act, 
and  if  a  man  does  not  take  up  his  office 
when  appointed  he  is  liable  to  a  fine.  There 
are  certain  pai-ishes  who  may  employ  a 
paid  surveyor.  Those  are  not  recognised 
by  the  Act.  When  there  is  a  highway 
which  is  wanted  to  be  closed,  the  inhabit- 
ants in  vestry  may  deem  it  expedient  to 
stop  up  a  highway,  and  if  they  do,  the 
chairman  of  the  meeting  shall  by  an  order 
in  writing  direct  the  surveyor — ^that  is,  the 
surveyor  of  highways,  which  is  a  very  well 
known  office — ^to  apply  to  two  Justices  to 
view  the  same,  and  shall  authorise  him — 
that  is,  the  surveyor — ^to  pay  all  the  ex- 
penses attending  such  view — that  is,  going 
to  the  Justices  or  taking  the  Justices 
there — and  the  stopping  up,  diverting,  or 
turning  such  highway.  Those  are  the 
expenses  which  the  surveyor  will  have  to 
necessarily  incur  when  he  stops  up,  diverts, 
or  turns  a  highway.  Therefore  this  section, 
as  far  as  I  have  read  it,  is  limited  to  this — 
that  the  chairman  may  authorise  the  sur- 
veyor to  pay  all  the  expenses  attending  the 
view — that  is,  with  the  Justices — and  the 
stopping  up,  diverting,  or  ^turning  such 
highway.  He  is  to  pay  these  out  of 
money  received  by  him  for  the  purposes 
of  this  Act — ^that  is,  the  Highway  Act. 
Therefore,  out  of  the  highway  rate,  if  a 
highway  is  to  be  diverted,  and  the  inhabit- 
ants in  vestry  wish  it,  the  chairman  is  to 
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authorise  the  surveyor  to  pay  the  expenses 
attending  the  view,  and  of  course  the 
structural  expenses  of  stopping  up,  divert- 
ing, and  turning  it.  They  are  the  sort  of 
expenses  he  may  incur  in  stopping  up  a 
highway. 

When  a  private  individual  wishes  to  stop 
a  road,  as  in  a  case  whei^  the  inhabitants 
in  vestry  are  willing  that  it  should  be 
stopped,  he  has  only  to  go  through  another 
formality  with  regard  to  the  vestry,  but 
exactly  the  same  expense  is  to  be  paid  in 
regard  to  the  surveyor.  The  statute  says, 
"The  said  surveyor  shall  apply  to  the 
Justices  as  last  aforesaid  for  the  pui'poses 
aforesaid,  and  in  such  case  the  expenses 
aforesaid  shall  be  paid  to  such  surveyor  by 
the  said  party."  What  are  the  expenses 
aforesaid  f 

I  have  dealt  with  that,  and  I  do  not 
repeat  myself. 

Now  we  come  to  the  next  section — 
namely,  section  85.  That  only  amplifies 
somewhat  the  duties  the  surveyor  has  to 
do.  I  am  not  going  to  read  the  section, 
because  anybody  can  read  it  and  under- 
stand it  who  wishes  to  do  so. 

He  has  simply  to  give  the  notice  there 
prescribed,  and  take  certain  steps  which  in 
that  section  are  stated;  but  it  is  not  in 
contemplation,  in  either  of  these  sections 
84  or  85,  that  the  surveyor  is  to  take 
independent  advice  from  an  independent 
solicitor.  Nothing  of  the  sort  is  in  this 
section,  and  if  I  am  right  as  to  that,  inas- 
much as  this  is  a  proceeding  under  section 
101,  it  is  to  enforce  payment  of  the  in- 
dependent solicitor,  which  is  not  within 
section  84,  and  it  seems  to  me  this  convic- 
tion cannot  stand. 

It  was  contended  that,  under  the  Public 
Health  Act  of  1875,  the  surveyor  is  en- 
titled to  employ  an  independent  solicitor 
by  reason  of  the  last  line  of  section  144, 
of  which  section  the  material  parts  are 
these  : — "  Every  urban  authority  shall 
within  their  district,  exclusively  of  any 
other  person,  execute  the  office  of  and  be 
sui-veyor  of  highways."  Therefore  the 
urban  authority  is  made  the  surveyor  of 
highways  for  that  district.  Then  it  goes 
on  to  say  what  the  duties  of  surveyor 
of  highways  are  to  be.  It  is  exactly 
the  same  aa  under  the  old  Highway  Act 


of  1835.  The  last  part  of  that  section 
says,  "  All  ministerial  acts  required  by  any 
Act  of  Parliament  to  be  done  by  or  to  the 
surveyor  of  highways  may  be  done  by  or 
to  the  surveyor  of  the  urban  authority,  or 
by  or  to  any  other  person  as  they  may 
appoint."  That  means  to  say,  if  you  have 
to  give  notice  to  a  surveyor,  you  need  not 
give  notice  to  a  surveyor,  but  to  another 
officer  of  the  company,  or  such  other  person 
as  they  may  appoint.  I  read  that  in  con- 
nection with  section  189,  which  gives  them 
power  to  appoint  and  employ  collectors, 
assistants  and  other  officers  and  servants, 
as  may  be  necessary  and  proper  for  the  effi- 
cient execution  of  the  Act.  They  may  say, 
"  If  you  like,  you  may  give  the  notice  to  a 
collector  or  clerk  instead  of  a  surveyor." 
It  does  not  authorise,  in  any  shape  or  way, 
the  surveyor  employing  an  independent 
solicitor  to  do  these  l^gal  acts. 

I  think  also  the  Justices  were  wrong  in 
holding  that  the  taxation  was  conclusive 
in  this  case.  I  am  clearly  of  opinion  with 
my  brother  Hawkins  that  these  are  not 
expenses  within  section  84.  This  being 
so,  the  appeal  must  be  allowed,  with  costs. 

Appeal  aUotJoed,  with  costs. 

Solicitors— H.  J.  Smith,  for  appellants ;  Heath, 
Parker  &  Brett,  for  respondents. 
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June  21,  23.  <    board  of  wobks  v.  spagk- 
July  12.       t  MAN.* 

Metropolis  —  Building  beyond  Line  of 
tStreet — Metropolis  Management  Amend- 
vierU  Act,  1862(25  cC-  26  Vict.c.  102),*.  76 
— "  General  Line  of  Buildings" — "  To  be 
decided  by  the  Superintending  ArcJiitect*' 
— Jurisdiction  of  MagistrcUe — Architect's 
Decision, 

Upon  a  complaiivt  to  a  magistrate  by  a 
district  board,  under  section  75  qf  the 
Metropolis  Ma^Mgement  Act,  1862,  tJwt 

*  Coram  Brett,  M.R. ;  Bowen,  L.J.,  and  Fry, 
L.J. 
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a  huUding  has  been  erected  in  a  street, 
place,  or  row  without  the  consent  of  the 
Metropolitan  Board  of  Works  beyond  the 
general  line  of  buildings  as  decided  by  the 
superintending  architect  of  the  Metropolitan 
Board  of  Works,  the  decision  of  such  arclii- 
iect  is  conclusive  as  to  the  general  line  of 
buildings,  and  the  magistrate  has  no 
jurisdiction  to  decide  what  is  the  general 
line  of  buildings  {per  Bowen,  L.J.,  and 
Fry,  L.J. ;  dissentiente  Brett,  M.E.). 

St  George's  Hanover  Square  v.  Sparrow 
(33  Law  J.  Eep.  M.C.  18)  and  Simpson  v. 
Smith  (40  Law  J.  Rep.  M.C.  8U)  dis- 
approve. 

Case  stated  by  a  metropolitan  magistrate 
upon  a  summons  bj  the  surveyor  of  the 
Plumstead  District  Board  of  Works  against 
Arthur  John  Spackman,  for  that  on  the 
15th  of  January,  1883,  and  other  days, 
he  did  unlawfuUy  erect  a  building  on  the 
north  side  of  a  certain  street,  place,  or  row 
of  houses  called  Newton  Terrace,  High 
Road,  Lee,  and  adjoining  or  forming  part 
of  the  premises  known  as  No.  7  Newton 
TerraoOy  of  which  he  was  the  owner,  with- 
out the  consent  in  writing  of  the  Metro- 
politan Board  of  Works,  and  beyond  the 
general  line  of  buildings  in  such  street, 
place,  or  row  of  houses,  as  decided  by  the 
superintending  architect  to  the  Metro- 
politan Board  of  Works  for  the  time  being, 
contrary  to  the  75th  section  of  the  Metro- 
polis Management  Act,  1862. 

The  defendant  was  the  owner  of  No.  7 
Newton  Terrace,  which  formed  one  of  a 
terrace  of  nine  houses  in  the  High  Road, 
Lee.  The  frontage  of  the  house,  as  well 
as  the  line  of  frontage  of  the  other  houses 
of  the  terrace,  did  not  exceed  fifty  feet  in 
distance  from  the  High  Road. 

The  defendant  had,  on  or  about  the  date 
mentioned  in  the  summons,  without  ob- 
taining the  consent  of  the  Metropolitan 
Board  of  Works  (which  consent  had  in 
fact  been  refused),  commenced  to  erect, 
and  proceeded  with  the  erection,  of  a 
boOdmg  upon  the  forecourt  of  No.  7 
Newton  Terrace,  thereby  extending  the 
frontage  of  that  house  to  the  High  Road. 

On  the  15th  of  February,  1883,  the 
complainant  and  the  defendant  attended 
before  Mr.  George  YulHamy,  the  super- 
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intending  architect  of  the  Metropolitan 
Board  of  Works,  and  were  heard  by  him 
with  reference  to  the  position  of  the  line 
of  buildings,  and  on  the  7th  of  March, 
1883,  Mr.  George  Vtdliamy  published  his 
certificate,  whereby  he  decided  that  the 
main  front  of  the  buildings  forming  the 
row  of  houses  on  the  northern  side  of  the 
High  Road,  and  tinted  pink  on  the  plan 
annexed,  was  the  general  line  of  buildings 
on  the  north  side  of  the  High  Road 
between  Brandram  Road  on  the  east  and 
the  grounds  of  Hurst  Lodge  on  the  west. 

Upon  the  west  of  the  plan,  but  not  in- 
dicated upon  it,  was  a  wooden  structure 
upon  brick  foundations  abutting  on  the 
High  Road,  consisting  of  a  stable,  with 
coach-house  and  dwelling-rooms  above, 
and  used  by  the  occupiers  of  Hurst  Lodge. 
This  stable  was  at  the  spot  at  which  the 
general  line  of  buildings  laid  down  by  the 
certificate  ended  on  the  west.  To  the  east 
of  the  spot  at  which  the  general  line  of 
buildings  of  the  superintending  architect 
ended  on  the  east  there  was  a  chapel  which 
abutted  on  the  High  Road,  and  immediately 
to  the  east  of  the  chapel  was  a  row  of 
twenty  bouses  and  shops,  all  of  which 
abutted  on  the  High  Road. 

The  erection  put  up  by  the  defendant  in 
front  of  No.  7  Newton  Terrace  extended 
considerably  beyond  the  general  line  of 
buildings  as  fixed  by  the  superintending 
architect  in  his  certificate,  but  not  beyond 
the  line  of  the  stable,  chapel,  and  shops 
before  mentioned. 

After  personally  visiting  the  locality, 
the  magistrate  gave  his  decision  that  the 
general  line  of  buildings  as  defined  by  the 
architect  was  not  the  true  general  line  of 
buildings  in  the  street,  place,  or  row  of 
buildings,  and  that  it  was  necessary  to 
take  into  consideration  the  position  of  the 
stable  to  the  west,  or  the  other  bmldings  to 
the  east,  or  of  all  of  them,  and  decided 
that  the  defendant  had  not  built  beyond 
the  true  general  line  of  buHdings.  Had 
he  confined  himself  to  the  houses  forming 
Newton  Terrace,  or  to  the  houses  between 
Brandram  Road  and  the  boundary  of 
Hurst  Lodge,  his  decision  would  have  been 
the  same  as  the  architect's;  but  in  hia 
opinion  there  was  no  ground  in  &ct  for 
selecting  that    portion   of  the  road  and 
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laying  down  a  special  line  for  it,  and  he 
therefore  dismissed  the  summons  suhject 
to  the  opinion  of  the  Court  on  a  Special 
Case. 

The  Special  Case  was  heard  in  the 
Queen's  Bench  Division  before  Lord 
Coleridge,  C.  J.,  Stephen,  J.,  and  Mathew, 
J.,  and  judgment  was  given  for  the  com- 
plainant, with  leave  to  appeal. 

By  section  75  of  the  Metropolis  Manage- 
ment Amendment  Act,  1862  (25  &  26 
Vict.  c.  102),  it  is  provided  that  "No 
building,  structure,  or  erection  shall,  with- 
out the  consent  iq  writing  of  the  Metro- 
politan Board  of  Works,  be  erected  beyond 
the  geneiul  line  of  buildings  in  any  street, 
place,  or  row  of  houses  in  which  the  same 
is  situate,  in  case  the  distance  of  such  line 
of  buildings  -from  the  highway  does  not 
exceed  fifty  feet,  or  within  fifty  feet  of  the 
highway  when  the  distance  of  the  line  of 
buildings  therefrom  amounts  to  or  exceeds 
fifty  feet,  notwithstanding  there  being 
gardens  or  vacant  spaces  between  the  line 
of  buildings  and  the  highway,  such  general 
line  of  buildings  to  be  decided  by  the 
superintending  architect  to  the  Metro- 
politan Board  of  Works  for  the  time 
being ;  and  in  case  any  building,  structure, 
or  erection  be  erected,  or  be  begun  to  be 
erected  or  raised,  without  such  consent,  or 
contrary  to  the  terms  and  conditions  on 
which  the  same  may  have  been  granted,  it 
shall  be  lawful  for  the  vestry  of  the  pariah, 
or  the  board  of  works  for  the  disUict  in 
which  such  building  or  erection  is  situate, 
to  cause  to  be  made  complaint  thereof 
before  a  Justice  of  the  peace,  who  shall 
thereupon  issue  a  summons  requiring  the 
owner  or  occupier  of  the  premises,  or 
the  builder  or  person  engaged  in  any  work 
oontraiy  to  this  enactment,  to  appear  at  a 
time  and  place  to  be  stated  in  the  sum- 
mons to  answer  such  complaint ;  and  if,  at 
the  time  and  place  appointed  in  such  sum- 
mons, the  said  complaint  shall  be  proved 
to  the  satisfaction  of  the  Justice  before 
whom  the  same  shall  be  heard,  such 
Justice  shall  make  an  order  in  writing  on 
such  owner  or  occupier,  builder  or  person, 
directing  the  demolition  of  any  such  build- 
ing or  erection,  or  so  much  thereof  as  may 
be  beyond  the  said  general  line  so  fixed  aa 
aforesaid." 


Charles,  Q.C,  and  GhammM,  for  Spack- 
man,  the  appellant.  —  The  question  ia 
whether  the  certificate  of  the  architect 
conclusively  decides  the  general  line  of 
buildings,  or  whether  the  magistrate  has 
jurisdiction  to  decide  it  for  himself.  This 
question  has  been  decided  in  the  affirma- 
tive by  the  Court  of  Common  Pleas  in  BU 
George^ 8  Uaruyoer  Squcure  v.  Sparrow  (1) 
and  Simpson  v.  Smith  (2),  while  a  con- 
trary opinion  was  expressed  by  the  Court 
of  Queen's  Bench  in  Bauman  v.  St. 
Pancras  (3).  By  section  143,  now  re- 
pealed, of  18  <fe  19  Yict.  c.  120,  there  was 
no  proceeding  before  a  magistrate,  but  the 
district  board  were  authorised  to  pull 
down  a  building  which  was  beyond  the 
regular  line  of  a  street,  subject  to  an  action 
of  trespass  by  the  owner,  when  the  r^ular 
line  would  be  decided  by  a  jury.  This 
section  substitutes  the  magistrate  for  the 
jury,  and  he  is  to  decide  the  regular,  or,  as 
it  is  now  called,  the  general  line.  The 
''  complaint "  must  be  proved  to  his  satis- 
faction. There  is  no  provision  putting 
the  architect  of  the  Metropolitan  Board  in 
the  position  of  an  arbitrator,  nor  anything 
in  the  Act  binding  him  to  hear  the  parties. 
The  hearing  is  not  until  the  parties  come 
before  the  magistrate. 

They  also  referred  to  Coopar  v.  The 
Wandsworth  Local  Board  (4),  in  which 
it  was  held,  under  section  76  of  18  <k  19 
Yict.  c.  120,  that  a  house  could  not  be 
demolished  without  giving  the  owner  an 
opportunity  to  shew  cause.  Wandsworth 
V.  Hall  (5)  was  referred  to  as  explaining 
St.  George's  Hanover  Square  v.  Sparrow  ( 1 ). 
Paddington  v.  Snow  (6)  was  also  refeired 
to. 

Willis,  Q,C.,  and  J.  L.  Walton,  for  the 
respondents. — The  magistrate  had  no  juris- 
diction except  to  decide  whether  there  was 

(1)  16  Com.  B.  Rep.  N.S.209;  33  Law  J.  Bep. 
M.C.  118. 

(2)  40  Law  J.  Rep.  M.C.  89;  Law  Bep. 
6  C.P.  87. 

(3)  8  B.  &  S.  446;  36  Law  J.  Rep.  M.C.  126 ; 
Law  Rep.  2  Q.B.  628. 

(4)  32  Law  J.  Rep.  C.P.  18& 

(5)  38  Law  J.  Rep.  M.C.  69;  Law  Rep. 
4  C.P.  84. 

(6)  46  Law  Times,  N.S.  476. 
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an  erection,  whether  it  was  in  excess  of  the 
general  line,  and  whether  there  had  heen 
a  consent  of  the  Metropolitan  Board.  The 
general  line  is  for  the  architect  of  the 
Metropolitan  Board  to  decide  as  between 
the  local  board  and  the  owner.  He  is  in 
the  position  of  an  arbitrator,  and  must 
hear  the  parties.  The  18  &  19  Vict.  c.  122. 
8.  62,  provides  for  the  appointment  of  a 
superintending  architect,  who  is  to  be  a 
"  fit  person,''  and  he  must  not  practise  as 
an  architect  or  follow  any  other  occupation. 

They  cited  Tear  v.  Freebody  (7). 

Section  9  of  the  Amending  Act  of  1882 
(45  &  46  Vict  c.  42.  s.  14)  seems  to  assume 
the  correctness  of  the  view  taken  by  the 
Court  of  Queen's  Bench. 

Charles,  Q.C.,  in  reply. 

Cur,  adv.  vuU, 

Bbetf,  M.R.  (on  July  12). — In  this  case 
an  extremely  difficult  question  arises,  and 
there  has  been  much  difference  of  opinion 
about  it.  A  summons  was  taken  out 
against  Spackman  for  erecting  a  building 
beyond  the  general  line  of  buildings  in  the 
street  in  which  the  building  was.  The 
architect  of  the  Metropolitan  Board  of 
Works  had  given  a  certificate  as  to  what 
was  the  general  line  of  buildings  in  the 
street.  Tbe  magistrate  saw  the  street,  and 
came  to  the  conclusion  that  the  general 
line  was  not  as  certified.  He  thereupon 
declined  to  make  an  order  that  the  build- 
ing should  be  pulled  down.  It  is  said  that 
the  certificate  was  conclusive,  and  that  the 
magistrate  had  no  jurisdiction  to  enter 
upon  the  question  of  the  general  line.  It 
is  contended  that  he  might  not  question 
that  fact,  but  was  bound  to  make  the  order 
if  the  building  was  beyond  the  certified 
line.  It  is  difficult  to  express  the  import- 
ance of  the  considerations  which  arise  upon 
this  contention.  A  man  builds  a  house 
upon  his  own  land  and  at  his  own  cost 
upon  a  spot  adjoining  a  street  It  may  be 
that  every  one  who  saw  it  would  say  that 
he  had  not  built  beyond  the  line  and  had 
not  contravened  the  real  object  of  the 
statute.  It  may  be  that  the  architect  has 
taken  a  too  strictly  mathematical  view ; 
he  may  even  acknowledge  that  he  has 

(7)  4  Com.  B.  Bep.  N.S.  228. 
TOL.  63.— M.C. 
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done  so  :  and  yet  it  is  said  that  the  owner 
is  forced  to  pull  the  building  down,  when 
the  architect  has  made  a  mistake,  and  that 
the  legal  tribunal  before  which  the  matter 
comes  is  bound  to  make  an  order  to  do 
that  monstrous  injustice.  It  may  be  that 
this  is  the  law.  We  may  have  to  come  to 
the  conclusion  that  the  Legislature  has 
inadvertently  committed  this  gross  injus- 
tice ;  but  the  mind  revolts  against  such  an 
interpretation  of  the  statute,  and  struggles 
against  such  a  conclusion.  The  matter  turns 
on  section  75  of  the  Metropolis  Manage- 
ment Amendment  Act,  1862.  The  woi^s 
are  capable  of  the  strictest  construction  con- 
tended for;  but  Chief  Justice  Erie,  Justices 
Willes,  Byles,  and  Keating,  in  1864,  after 
fully  considering  the  matter,  acted  on  this 
rule  of  construction :  if  the  words  in  the 
Act  of  Parliament,  though  capable  of  an 
interpi^etation  which  would  work  manifest 
injustice,  can  possibly  within  the  bounds  of 
grammatical  construction  and  reasoniv^le 
interpretation  be  otherwise  construed,  the 
Court  ought  not  to  attribute  to  the  Legis- 
lature what  is  a  clear,  manifest,  and  gross 
injustice.  Acting  on  this  principle  they, 
gave  an  interpretation  to  this  section.  The 
section  then  came  before  the  Court  of  Queen's 
Bench,  of  which  Lord  Chief  Justice  Cock- 
bum  was  a  member,  and  the  opinion  of  the 
Court  of  Common  Pleas  was  dissented  from. 
The  same  question  afterwards  came  again 
before  the  Court  of  Common  Pleas,  of  which 
I  was  a  member,  and  Mr.  Justice  Willes 
and  Mr.  Justice  Keating,  two  of  the  Judges 
in  the  former  case.  I  was  the  thii-d 
Judge.  We  had  this  section  before  us,  and 
the  observations  of  the  Lord  Chief  Justice 
in  the  Court  of  Queen's  Bench.  Every 
point  was  taken  which  has  been  urged  in 
the  argument  before  us  in  this  case.  No- 
thing has  been  added.  The  most  anxious 
pains  were  taken  to  consider  the  objections 
of  the  Lord  Chief  Justice,  the  words  of  the 
statute,  and  the  rule  of  interpretation,  and 
we  gave  a  deliberate  judgment  that  the 
Legislature  did  not  mean  to  destroy  the 
value  of  a  man's  own  money  expended  on 
his  own  property  without  the  usual  safe- 
guards. It  is  hardly  possible  to  suppose  that 
the  Legislature  intended  to  make  a  single 
person  sole  arbitrator  of  a  man's  right  of 
property  on  his  own   land.     It  is  hardly 
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conceivable  that  this  should  be  so  when 
in  trivial  cases  there  is  an  appeal  from 
one  Court  of  justice  to  another.     Looking 
through  the  Act  we  could  not  find  that  the 
architect  must  even  hear  either  party  or 
any  evidence  before  giving  his  certificate. 
I  can  see  no  answer  to  the  objection  that, 
after  a  man  has  built  his  own  house  on 
his  own  land  at  his  own  cost,  an  archi- 
tect,  sitting  in  his  own  room,  without 
hearing  the  parties  or  seeing  the  property, 
may  make  an  order  so  that  all  that  has 
been  done  may  be  pulled  down  and  de- 
stroyed.    If  this  decision  is  upheld  it  is 
said  that  the  architect  becomes  an  arbi- 
trator ;  but  that,  in  my  opinion,  is  a  clear 
petitio  principii.    Having  argued  the  first 
case  in  the  Common  Pleas,  and  having  heard 
the  arguments  of  the  Judges  in  that  case 
and  heard  the  arguments  in  the  second 
case  both  of  counsel  and  Judges,  it  is  not 
likely  that  my  opinion  can  be  changed  so 
that  I  should  think  the  rule  of  construction 
is  bad  or  hesitate  to  apply  it  here.     There 
stands  the  judgment  of  Mr.  Justice  Willes, 
and  I  do  not  go  through  the  arguments 
again.     Having  heard  the  arguments  in 
this  case,  I  indorse  what  he  said.     What 
is  the  line  of  buildings  is  a  reality,  a  fact. 
How  is  it  to  be  determined  ?    We  start, 
let  us  suppose,  with  a  road  in  which  there 
are  no  houses.     Two  or  three  first  owners 
build  their  houses  back  from   the  road. 
The  architect  may  give  his  certificate  after 
the  next  owner  who  builds  has  built  his 
house,  and  he  is  obliged  to  put  it  back. 
In  the  next  case  the  architect  may  change 
his  mind  and  give  a  certificate  for  another 
and  altogether  different  line  of  buildings. 
It  is  said  that  he  is  more  competent  than 
the  magistrate  to  decide  this  question ;  but 
as  to  all  other  points  which  may  be  raised 
the  magistrate  can  decide,  as  is  admitted, 
but  not  as  to  this  one.    I  have  the  strong- 
est conviction  on  this  subject,  and  I  am 
bound  to  state  it — that,  according  to  the 
decision  of  the  Divisional  Court,  clear  and 
gross  injustice  is  done.    The  true  construc- 
tion of  the  75th  section  is  to  give  power  to 
the  architect  to  decide,  but  not  to  prevent 
the  magistrate  from  saying  that  his  dedsion 
is  unjust. 

Fby,  L.J. — ^The  judgment  which  I  am 


about  to  read  is  that  of  myself  and  Lord 
Justice  Bowen.  The  questions  in  this 
Case,  which  has  been  stated  by  a  metropo- 
litan magistrate,  arise  on  the  construction 
of  the  75th  section  of  the  statute  25  &  26 
Yict.  c.  102,  which  deals  with  the  general 
line  of  buildings  in  the  streets  and  other 
places  in  the  metropolis. 

The  first  question  stated  by  the  magis- 
trate is,  whether  he  is  bound  by  the 
architect's  certificate  as  conclusive,  or  ought 
to  have  considered  for  himself  what  the 
true  general  line  of  buildings  was.  This  is 
a  point  which  has  been  several  times  be- 
fore the  Courts  prior  to  the  decision  now 
under  appeal,  and  which  has  elicited  a 
great  diversity  of  opinion.  In  the  cases  of 
St,  Gearge'8  v. Sparroto{])aiid  Wandstoarth 
v.  Hall  (5)  eminent  Judges  of  the  Court  of 
Common  Pleas  expressed  an  opinion  that 
the  certificate  of  the  architect  was  not 
binding  on  the  Justice,  and  in  the  case  of 
Simpson  v.  Smith  (2)  that  Court  decided 
the  question  in  accordance  with  their  pre- 
viously expressed  opinion.  But,  on  the 
other  hand,  in  the  case  of  Bauman  v.  St. 
Fancrcu  (3),  the  Lord  Chief  Justice  Cock- 
bum  and  Mr.  Justice  Mellor  criticised  the 
case  of  St.  George^s  v.  Sparrow  (1),  and  ex- 
pressed the  opinion  that  the  certificate  of 
the  architect  was  final  and  binding  on  the 
Justice. 

In  such  a  diversity  of  opinion  on  the 
point  in  controversy,  we  think  that  the 
Queen's  Bench  Division  were  right  in  con- 
sidering that  they  were  not  precluded  by 
authority  from  determining  the  question 
on  its  merits.  We  shall  pursue  the  same 
course,  not  regardless  of  the  views  enun- 
ciated by  the  various  Judges  who  have 
expressed  their  opinions,  but  supported  by 
remembering  that  in  our  conclusion,  what- 
ever it  may  be,  though  we  must  difier  fi^om 
some  great  authorities,  we  must  also  be  in 
accordance  with  others.  Before  proceed- 
ing to  the  section  in  question,  it  is  desirable 
to  observe  that  a  general  scheme  for  regu- 
lating the  buildings  in  the  metropolis  was 
introduced  by  the  Act  of  1855  (18  &  19 
Vict.  c.  120);  that  that  Act  laid  down 
certain  general  rules  as  to  buildings,  and 
created  a  body  of  district  surveyors  to  give 
efiect  to  these  rules;  that  it  placed  the 
Metropolitan  Board  in  a  certain  position 
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of  head^ip  over  the  district  boards  (sec- 
tion 55  ti  uq.)\  that  it  required  the 
Metropolitan  Board  to  appoint  an  officer, 
termed  a  saperintending  architect  of  me- 
tropolitan buildings  (section  62),  to  whom 
(unless  otherwise  ordered)  the  district  sur- 
veyors were  to  make  returns,  and  who 
was  to  exercise  a  supervision  over  the  pro- 
ceedings of  the  district  surveyors,  and  to 
receive  from  them  the  fees  paid  to  them 
(sections  54  and  65) ;  and  that  his  signa- 
tmre,  oounter-signed  by  the  chairman,  was 
made  the  proper  evidence  of  the  board's 
approval  of  any  plans  or  particulars  (sec- 
tion 58).  Lastly,  section  143  enabled  any 
vestry  or  district  board  to  pull  down  any 
buildings  which  projected  beyond  the 
regular  line  of  buildings — Cleaving  the 
question  what  was  such  regular  line  to  be 
determined,  if  necessary,  by  a  jury,  on  an 
action  of  trespass  brought  by  the  building 
owner  against  the  board. 

In  1862  the  Act  in  question  was  passed 
for  the  amendment  of  the  Act  of  1855. 
The  75th  section  repealed  the  143rd  sec- 
tion of  the  Act  of  1855,  and  also  the  pro- 
vision of  an  earlier  Act  with  regard  to  one 
particular  road  in  the  metropol^  and  then 
proceeded  to  deal  with  two  distinct  cases — 
first,  the  case  of  a  person  building  beyond 
the  general  line,  in  case  the  distance  of 
such  line  of  buildings  from  the  highway 
does  not  exceed  fifty  feet;  and,  secondly, 
the  case  of  a  person  building  within  fifty 
feet  of  the  highway  where  the  distance  of 
the  line  of  buildings  therefrom  amounts  to 
or  exceeds  fifty  feet.  As  the  present  ques- 
tion arises  on  the  former  of  th^e  cases,  we 
may  omit  so  much  of  the  section  as  deals 
wi^  the  second  case,  and  then  the  enacting 
words  will  be  as  follows : — 

^No  building,  structure,  or  erection 
shall,  without  the  consent  in  writing  of 
the  Metropolitan  Board  of  Works,  be 
erected  beyond  the  general  line  of  buildings 
in  any  street,  place,  or  row  of  houses  in 
which  the  same  is  situate,  in  case  the  dis- 
tance of  such  line  of  buildings  from  the 
highway  does  not  exceed  fifty  feet,  such 
general  line  of  buildings  to  be  decided  by 
the  superintending  architect  to  the  Metro- 
politan Board  of  Works  for  the  time  being ; 
and  in  case  any  building,  structure,  or 
erection  be  erected,   or  be  begun  to  be 
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erected  or  raised,  without  such  consent,  or 
contrary  to  the  terms  and  conditions  on 
which  the  same  may  have  been  granted,  it 
shall  be  lawful  for  the  vestry  of  the  parish, 
or  the  Board  of  Works  for  the  district  in 
which  such  building  or  erection  is  situate, 
to  cause  to  be  made  complaint  thereof  be- 
fore a  Justice  of  the  peace,  who  shall  there- 
upon issue  a  summons,  requiring  the  owner 
or  occupier  of  the  premises,  or  the  builder 
or  person  engaged  in  any  work  contrary  to 
this  enactment,  to  appear  at  a  time  and 
place  to  be  stated  in  the  summons,  to 
answer  such  complaint;  and  if,  at  the  time 
and  place  appointed  in  such  simimons,  the 
said  complaint  shall  be  proved  to  the  satis- 
faction of  the  Justice  before  whom  the  same 
shall  be  heard,  such  Justice  shall  make  an 
order  in  writing  on  such  owner  or  occupier, 
builder,  or  person,  directing  the  demolition 
of  any  such  building  or  erection,  or  so  much 
thereof  as  may  be  beyond  the  said  general 
line  so  fixed  as  aforesaid,  within  such  time 
as  such  Justice  shall  consider  reasonable." 

It  appears  to  us  that  one  line  only  is 
spoken  of  throughout  this  section — ^namely, 
the  general  line  of  buildings ;  that,  as  re- 
gards each  case  under  discussion,  one  deci- 
sion of  that  line  only  is  referred  to — ^namely, 
the  decision  of  the  architect — and  that 
decision  is  to  be  valid  for  all  the  purposes 
of  the  section  in  such  case ;  and  the  pointed 
reference  to  this  decision  of  the  architect 
in  the  direction  to  be  given  by  the  magis- 
trate— ^namely,  to  puU  down  the  whole 
building,  or  so  much  thereof  as  may  be  be- 
yond the  said  general  line  so  fixed  as  afore- 
said— appears  to  us  to  emphasise  the  pro- 
position that  the  decision  or  fixing  of  the 
line  by  the  architect  is  to  be  adopted  by 
the  magistrate  if  the  rest  of  the  case  be 
made  out  to  his  satisfaction. 

If  the  architect  and  magistrate  are  both 
to  fix  the  line,  it  is  conceivable  that  they 
may  fix  it  differently.  If  they  fix  it  in  the 
same  place  no  question  can  arise ;  but  if 
they  should  fix  it  differently  one  or  other 
of  two  cases  must  occur :  If  the  architect's 
line  be  in  advance  of  the  magistrate's,  the 
magistrate  cannot  act  upon  his  judgment 
and  order  the  demolition  of  so  much  of  the 
building  as  is  in  excess  of  his  line — ^he  can 
order  only  so  much  as  is  in  excess  of  the 
architect's.      If,  on  the  other  hand,  the 
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magistrate's  line  be  in  advance  of  the  archi- 
tect's, then,  according  to  the  contention  of 
the  appellants,  the  magistrate  can  order 
only  so  much  of  the  building  to  be  pulled 
down  as  is  beyond  his  own  line,  whereas 
the  statute  speaks  of  the  demolition  of  so 
much  of  the  building  as  may  be  beyond 
the  said  general  line  as  fixed  by  the  archi- 
tect. These  observations  seem  to  us  to 
shew  that  the  statute  not  only  contem- 
plated only  one  line,  but  only  one  decision 
as  to  that  one  line  in  each  particular  case 
in  controversy  before  the  Justice. 

It  appears  to  us  that  there  is  nothing 
unreasonable  or  improbable  in  the  conclu- 
sion that  the  power  of  finally  determining 
this  line  should  be  vested  in  the  super- 
intending architect  of  the  Metropolitan 
Board.  He  is,  as  we  have  already  shewn, 
an  officer  filling  a  responsible  position  under 
the  Metropolitan  Board;  that  board  is 
itself  entrusted  with  large  powers  of  super- 
intendence over  the  metropolis  and  over 
the  vestries  and  districts.  The  question  to 
be  determined  is  one  of  a  teclmical  cha- 
racter, on  which  the  Legislature  might 
think  an  architect  as  good  a  judge  as  a 
magistrate,  and  it  may  have  been  thought 
that  such  a  reference  was  more  likely  to 
secure  uniformity  of  decision  than  leaving 
the  question  open  to  each  magistrate  before 
whom  it  might  come. 

It  seems  to  us  improbable  that  the  Le- 
gislature should  have  contemplated  that 
the  same  line  should  be  twice  decided  in 
each  case  between  the  building  owner  and 
the  board,  and  that  each  decision  should 
retain  a  certain  validity,  so  that  if  the 
magistrate's  line  was  behind  the  archi- 
tect's the  architect's  should  govern  the 
extent  of  demolition,  and  if  the  architect's 
line  was  behind  the  magistrate's  the  ma- 
gistrate's should  prevail.  The  case  would 
have  been  difierent  if  the  second  decision 
had  been  pronounced  by  way  of  appeal, 
and  the  magistrate  who  heard  the  appeal 
had  been  authorised  to  give  effect  to  his 
decision  by  demolishing  down  to  the  line 
as  ascertained  by  himself,  which,  as  already 
shewn,  is  not  the  case. 

It  has  been  suggested  that  the  Legis- 
lature are  not  likely  to  have  required  any 
proceedings  before  the  magistrate  if  this 
question  was  not  open  to  h^  decision,  and 


if,  to  use  the  language  of  Lord  Chief  Jus- 
tice Erie  (8),  he  was  to  act  under  the  com- 
mand of  the  superintending  architect.  But 
it  appears  to  us  that  after  the  architect's 
decision  several  questions  might  arise  and 
require  judicial  determination.  The  magis- 
trate might  have  to  determine — (1)  whe- 
ther the  building  complained  of  was  a 
building,  structure,  or  erection  within  the 
meaning  of  the  Act;  (2)  whether  the 
distance  of  the  line  of  buildings  from 
the  highway  was  less  than  fifty  feet; 
(3)  whether  the  superintending  architect 
had  fixed  the  general  line  of  buildings 
for  the  case  in  hand;  (4)  whether  the 
Metropolitan  Board  bad  given  any  con- 
sent ;  (5)  whether  that  board  had  imposed 
any  conditions,  and,  if  so,  (6)  whether 
these  conditions  had  or  had  not  been 
broken;  (7)  whether  the  thing  complained 
of  was  beyond  the  line  laid  down;  and 
(8)  within  what  time  it  was  reasonable 
that  the  demolition  should  be  made. 

Several  points  have  been  raised  inci- 
dentally as  to  the  time,  manner,  and  cha- 
racter of  the  decision  to  be  given  by  the 
architect. 

The  case  before  us  is  not  addressed  to 
any  question  as  to  the  validity  or  propriety 
of  the  decision  given  by  the  architect,  bat 
only  to  the  duty  of  the  magistrate  to 
reconsider  the  question  for  himself,  and 
therefore  these  points  do  not  require  de- 
tailed discussion  or  final  decision.  It  may 
be  enough  to  observe  that  in  our  opinion 
any  duty  of  deciding  the  line  in  question 
cast  upon  the  architect  ought  to  be  per- 
formed by  him  with  a  due  re^rd  to  the 
interests,  no  less  of  the  building  owner 
than  of  the  public,  both  as  regards  the 
time  when  the  decision  shall  be  given  and 
the  mode  of  arriving  at  the  decision.  We 
cannot  think  that  the  silence  of  the  statute 
on  the  details  of  the  architect's  procedure 
exonerates  him  from  this  obligation,  and 
we  think  that  this  obligation  would  rest 
on  him  equally  whether  his  decision  were 
final  or  not,  for,  on  any  construction  of  the 
statute,'  his  determination  of  the  line  is  a 
matter  of  moment  to  both  parties,  as  the 
magistrate  can  never  go  beyond  it. 

For  these  reasons,  and  notwithstanding 

(8)  16  Com.  B.  Bep.  K.S.  217. 
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the  distmst  which  we  always  feel  when 
differing  from  the  Master  of  the  Rolls,  we 
are  constrained  to  hold  that  the  decision 
helow  was  right  and  that  this  appeal 
should  be  dismissed. 

Appeal  diamisaed. 
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Solicitors— George  Whale,  for  the  Board  of 
Works;  Messrs.  Saw  Sl  Son,  Greenwich,  for 
Spackman. 


[IN  THE   COURT   OF  APPEAL.] 

1  Qfli.  I  "^^  QUEEN  i;.  EDWARDS  {Jv^tice) 


June  20 


■o.{ 


AND  THE  EASTERN   AND  MID- 
LAND  RAILWAY  COMPANY.* 


Landa  and  Railway  a  Clauaea  Acta — 
Jerv%a*a  Act — Compenaation  not  exceeding 
50L  —  *'SettUment  by  Two  Juaticea"  — 
"  Onler  " — "  Damagea  directed  to  he  paid  " 
—8  Vict.  c.  18.  aa.  22  and  24—8  Viet.  c.  20. 
u.  6,  16,  and  140—11  d:  12  Vict.  c.  43. 
a.\\. 

The  "  aettlement"  of  compenacUion  by 
tvDO  Juaticea /or  landa  taken  or  injurUmaly 
affected,  urider  aection  22  of  the  Landa 
Clauaea  Act,  1845,  ia  not  an  ** order" 
within  Jertfia'a  Act,  and  the  complaint  need 
not  be  made  toithin  aix  montha  of  the 
matter  ariaing  ;  neither  ia  it  a  deciaion  by 
which  "  damagea  are  directed  to  be  paid  ** 
ejiforeeable  by  diaireaa  within  aection  140  q/* 
ihe  Bailwaya  Clatiaea  Act,  1845. 

In  re  Edmundson ;  The  Queen  v.  The 
Leeds  and  Bradford  Hallway  Company 
(17  Q.B.  Rep.  67 ;  21  Law  J.  Rep.  M.C. 
193)  overruled. 

Appeal  of  George  Henry  Morse  from  the 
order  of  Lord  Coleridge,  C.  J.,  and  Cave,  J., 
making  absolute  a  rule  for  a  certiorari  to 
quash  the  adjudication  by  certain  Justices 
of  Norfolk  of  the  sum  of  50^.  as  compensa- 
tion for  the  appellant  being  injuriously 

*  Coram  Brett,  M.R. ;  Bowen,  L.  J.,  and  Fry, 
UJ. 


affected  by  the  taking  of  an  occupation 
road  by  the  Eastern  and  Midland  Railway 
Company  for  the  purposes  of  their  railway. 

The  adjudication  by  the  Justices  was 
made  on  the  15th  of  January,  1884,  upon 
a  claim  for  50^.  made  on  the  1st  of  January 
preceding.  The  line  had  then  been  finished 
for  two  years.  The  Court  below,  following 
In  re  Edmundaon  (1),  made  the  rule 
absolute,  on  the  ground  that  six  months 
had  elapsed  from  the  injuiious  affection, 
and  that  therefoi-e,  under  Jervis's  Act,  the 
Justices  had  no  jurisdiction.  Leave  was 
given  to  appeal. 

By  section  6  of  the  Railways  Clauses 
Consolidation  Act,  1845  (8  Vict.  c.  20),  it 
is  provided  that  *'  in  exercising  the  powers 
given  to  the  company  by  the  special  Act 
to  construct  the  i-ailway  and  to  take  lands 
for  that  purpose,  the  company  shall  be 
subject  to  the  provisions  and  restrictions 
contained  in  this  Act  and  in  the  Lands 
Clauses  Consolidation  Act ;  and  the  com- 
pany shall  make  to  the  owners  and 
occupiers  of,  and  all  other  parties  interested 
in,  any  lands  taken  or  used  for  the  pur- 
poses of  the  railway,  or  injuriously  affected 
by  the  construction  thereof,  full  compensa- 
tion for  the  value  of  the  lands  so  taken  or 
used,  and  for  all  damage  sustained  by  such 
owners,  occupiers,  and  other  parties  by 
reason  of  the  exercise  as  regards  such  lands 
of  the  powers  by  this  or  the  special  Act 
or  any  Act  incorporated  therewith  vested 
in  the  company ;  and,  except  where  other- 
wise provided  by  this  or  the  special  Act, 
the  amount  of  such  compensation  shall  be 
ascertained  and  determined  in  the  manner 
provided  by  the  said  Lands  Clauses  Con- 
solidation Act  for  determining  questions  of 
compensation  with  regard  to  lands  pur- 
chased or  taken  under  the  provisions 
thereof;  and  all  the  provisions  of  the  said 
laat-mentioned  Act  shaU  be  applicable  to 
determining  the  amount  of  any  such  com- 
pensation, and  to  enforcing  the  payment  or 
other  satisfaction  thereof." 

By  section  22  of  the  Lands  Clauses 
Consolidation  Act  (8  Vict.  c.  18)  it  is  pro- 
vided that  '*  if  no  agreement  be  come  to 
between  the  promoters  of  the  undertaking 
and  the  owners  of  or  parties  by  this  Act 

(1)  17  Q.B.  Bep.  67 ;  21  Law  J.  Bep.  M.C.  193. 
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enabled  to  sell  and  convey  or  release  any 
lands  taken  or  required  for  or  injuriously 
affected  by  tbe  execution  of  the  under- 
taking, or  any  interest  in  such  lands,  as  to 
the  value  of  such  lands,  or  of  any  interest 
therein,  or  as  to  the  compensation  to  be 
made  in  respect  thereof,  and  if  in  any  such 
case  the  compensation  claimed  shall  not 
exceed  50/.,  the  same  shall  be  settled  by 
two  Justices." 

By  section  11  of  Jervis's  Act  (11  &  12 
Vict.  c.  43),  entitled  **  An  Act  to  facilitate 
the  performance  of  the  duties  of  Justices 
of  the  peace  out  of  sessions  within  England 
and  Wales  with  respect  to  summary  con- 
victions and  orders,"  it  is  provided  that, 
''  in  all  cases  where  no  time  is  already  or 
shall  hereafter  be  specially  limited  for 
making  any  such  complaint  or  laying  any 
such  information  in  the  Act  or  Acts  of 
Parliament  relating  to  each  particular 
case,  such  complaint  shall  be  made  and 
such  information  shall  be  laid  within  six 
calendar  months  from  the  time  when  the 
matter  of  such  complaint  or  information 
respectively  arose." 

French  and  Synnott,  for  the  appellant. — 
Jervis's  Act  does  not  apply.  The  "  settle- 
ment by  two  Justices  "  under  section  22  of 
the  Lands  Clauses  Act,  being  the  manner 
provided  for  "  ascertaining  and  determin- 
ing "  the  amount  of  compensation  by  the 
Bailways  Clauses  Act  when  no  more  than 
50/.  is  claimed,  is  not  a  ''conviction  or 
order  "  within  the  meaning  of  Jer  vis's  Act. 
The  Bailways  Clauses  Act  refers  to  pro- 
visions of  the  Lands  Clauses  Act  for 
enforcing  the  payment  of  the  compensation, 
but  no  such  provisions  exist.  The  practice 
is  to  bring  an  action  on  the  award,  and 
this  practice  applies  whatever  the  sum 
claimed.  Section  140  of  the  Bailways 
Clauses  Act,  which  provides  for  enforcing 
by  Justices'  distress  warrant  the  payment 
of  ''  damages,  costs,  or  expenses  by  this  or 
the  special  Act  or  any  Act  incorporated 
therewith  directed  to  be  paid,"  does  not 
apply  to  compensation  for  lands  in. 
juriously  affected,  because  it  is  not 
"damages,"  and  it  is  not  ''directed  to  be 
paid."  That  section  applies  to  damages 
other  than  compensation — e,g,  under  sec- 
tion 58. 


[BowEN,  L.J.  —  That  section  contem- 
plates the  repair  of  damage,  not  the 
recovery  of  damages;  it  provides  a  pen- 
alty.] 

Still,  the  compensation  is  not  "  directed 
to  be  paid,"  so  that  the  summary  remedy 
does  not  apply.  In  re  Edmundson ;  The 
Queen  v.  Tlie  Leeds  and  Bradford  Railway 
Company  (1),  in  which  it  was  held  in 
1 852  by  Lord  Campbell,  C.  J.,  Wightman,  J., 
Erie,  J.,  and  Crompton,  J.,  that  the  six 
months'  limit  applied  to  claims  under  50/. 
for  lands  injuriously  affected,  was  wrongly 
decided.  It  was  distinguished  in  The 
Queen  v.  Hannay  (2)  by  Blackburn,  J., 
Quain,  J.,  and  Archibald,  J.,  deciding  that 
the  limit  did  not  apply  to  claims  for  land 
taken.  He  also  cited  The  Queen  v. 
Combe  (3),  holding  that  the  Justices 
under  section  121  of  the  Lands  Clauses 
Act  need  not  give  their  decision  in 
writing.  They  are  therefore  in  the  posi- 
tion of  arbitrators,  such  as  the  arbitra- 
tors who  may  be  appointed  for  claims 
over  50/. 

R.  S,  WrightjioT  the  respondent. — Every 
judicial  act  of  Justices  is  either  an  order 
or  a  conviction.  This  is  a  conviction. 
Jervis's  Act  is  exhaustive,  was  passed 
after  the  Bailways  and  Lands  Clauses  Acts, 
and  was  intended  to  include  them.  The 
procedure  to  be  adopted  is  laid  down  in 
sections  22  and  24  of  the  Lands  Clauses  Act. 
The  parties  are,  by  section  24,  to  be  sum- 
moned, witnesses  to  be  sworn,  aoid  the 
Justices  are  to  hear  and  determine  and  to 
decide  on  costs.  All  this  amounts  to  an 
order.  In  re  Edmundson  (1)  was  rightly 
decided.  In  Morant  v.  Taylor  (4)  the 
same  rule  was  applied  to  an  ^  order  made 
for  the  demolition  of  a  building.  He  also 
cited  Sweetm^an  v.  Guest  (5). 

Brett,  M.B. — I  could  have  supposed 
that  either  the  decision  in  In  re  Edmund- 
son  (1)  or  in  The  Queen  v.  Hannay  (2) 
was  right,  but,  except  for  the  purpose  of 

(2)  44  Law  J.  Bep.  M.C.  27. 

(3)  32  Law  J.  Bep.  M.C.  67. 

(4)  45  Law  J.  Rep.  M.C.  78 ;  Law  Bep.  1  Ex.  D. 
188. 

(5)  37  Law  J.  Bep.  M.C.  59;  Law  Bep. 
3  Q.B.  262. 
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evading  EdmundsoWa  Case  (1),  I  do  not 
see  how  ffannai/s  Case  (2)  could  have 
been  decided  as  it  was  and  Udmundaon*8 
Case  (1)  supported. 

The  distinction  taken  in  Hannay^s  Case 
(2)  IB  ingenious,  but  it  is  a  judgment 
in  which  the  same  Court  was  sitting,  and 
the  Judges  were,  bj  judicial  comity,  bound 
to  respect  the  previous  decision,  but 
ihej  were  clearly  of  opinion  that  it  was 
wrong,  but  that  they  must  not  overrule  it. 
If  an  appeal  could  have  been  brought,  The 
Queen  v.  Hamiay  (2)  would  probably  have 
been  differently  decided.  As  it  was,  the 
Judges  distinguished  it  by  a  shadow  of  a 
shadow.  The  distinction,  in  fact,  does  not 
exist.  We  are  left  with  In  re  Edmundson 
(1)  and  The  Queen  v.  Ham,nay  (2) ;  both 
were  decided  some  years  ago,  and  we  have 
to  choose  between  them.  They  are  opposite 
decisions.  The  rules  as  to  following  old 
decisions  do  not  apply  in  this  case.  It  is 
not  a  case  in  which  people  have  made  con- 
tracts or  acted  in  the  faith  that  the  law 
was  as  laid  down  in  a  certain  decision. 
It  is  a  decision  upon  jurisdiction,  and  the 
Court  of  Appeal  may,  at  any  distance  of 
time,  overrule  such  a  decision.  The  House 
of  Lords  would  not  consider  itself  bound  by 
In  re  Edmundson  ( 1 ).  It,  however,  governs 
this  case  without  distinction.  The  claim 
was  under  section  6  of  the  Railways  Clauses 
Act.  I  do  not  undertake  to  say  whether  it 
was  under  section  16.  My  view  is,  that  if 
tbe  sections  apply  to  the  same  matter  they 
apply  for  different  purposes.  The  claimant, 
if  he  bad  a  good  title,  had  a  claim  to  com- 
jiensation.  How  was  that  to  be  determined  ? 
By  two  tribunals,  in  case  of  dispute.  Two 
questions  may  arise :  first,  whether  the 
claimant  can  claim  anything — that  is  the 
question  of  title ;  secondly,  the  amount  of 
compensation.  To  my  mind,  these  ques- 
tions are  to  be  decided  by  different  tribu- 
nals. There  is  no  authority  in  the  magis- 
trates to  decide  a  question  of  title.  It 
would  be  contrary  to  every  idea  of  English 
law  to  give  them  such  authority  by  impb'- 
cation,  and  there  is  no  such  implication 
from  those  Acts.  For  the  amount  of  com- 
pensation under  section  6  we  are  referred 
back  to  sections  22  and  24  of  the  Lands 
Clauses  Act.  If  the  parties  do  not  agree, 
the    compensation    is    to  be    settled   by 
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two  Justices,  as  distinguished  from  the 
title. 

Section  24  provides  that  ^'it  shall  be 
lawful  for  any  Justice,  upon  the  application 
of  either  party  with  respect  to  any  ques- 
tion of  disputed  compensation  authorised 
to  be  settled  by  two  Justices" — ^that  is, 
under  section  22,  where  the  claim  h  not 
more  than  601, — "  to  hear  and  determine 
such  ^question" — ^that  is,  the  amount  of 
compensation,  being  one  of  the  questions  in 
dispute.  Is  that  a  decision  within  section 
140  of  the  Railways  Clauses  Act)  That 
section  applies  to  damages  ''  directed  to  be 
paid."  The  compensation  has  not  been 
directed  to  be  paid  because  the  question  of 
title  remains  undecided.  What  would  be  the 
effect  of  giving  tbe  section  the  other  con- 
struction 1  The  amount  may  be  demanded, 
and,  if  not  paid  within  seven  days,  may 
be  recovered  by  distress,  and  yet  after  all 
the  claimant  may  have  no  title.  If  this 
adjudication  of  the  Justices  is  an  order  at 
all,  it  must  be  an  order  to  pay ;  'but  it  is 
not  an  order  to  pay,  because  the  title  is 
not  admitted.  The  case  is  therefore  not 
within  section  140.  The  Justices  have  not 
made  an  order  at  all.  It  is  a  mere  assess- 
ment or  ascertainment  of  compensation,  if 
due,  just  as  the  finding  of  the  jury  is  a 
finding  of  what  may  eventually  be  found 
to  be  due.  The  decision  of  the  magis- 
trates under  section  24,  in  my  opinion,  is 
not  an  order  at  all;  so  it  is  not  within 
section  140,  and  not  within  Jervis's  Act. 
With  all  deference  to  the  eminent  Judges 
who  decided  In  re  Edmundson  (1),  the 
working  of  these  Acts  was  not,  as  my  bro- 
ther Bowen  suggested  in  the  course  of  the 
argument,  known  as  it  is  now.  Since 
Edmundson^ s  Case  (1)  and  Ham,nay*s 
Case  (2)  are  not  distinguishable,  I  think 
the  time  has  come,  upon  the  invitation 
of  the  Court  below,  to  overrule  Edmunds 
swrCs  Case  (1),  which  I  think  was  wrongly 
decided. 

BowEN,  L.J. — I  am  of  the  same  opi* 
nion.  Edmundson* s  Case  (1)  is  exactly 
and  directly  in  point,  and  no  distinction 
can  be  drawn  between  it  and  the  present. 
The  question  is,  whether  the  decision  of 
Justices  under  sections  22  and  24,  in  a  case 
of  a  dispute  as  to  the  amount  of  compensa* 


152 


CASES  OONNBOTED  WITH 


tN.S. 


The  Queen  v.  Edwards,  App. 

tion  where  the  claim  does  not  exceed  50^., 
is  an  "  oixier."  EdmundsorCs  Case  (1)  de- 
cided that  it  was.  We  ought,  1  think,  to 
have  much  hesitation  in  overruling  a  de- 
cision of  long  standing.  It  is  true  that  the 
point  in  Edmundson'a  Case  (1)  is  not  one 
which  has  been  taken  for  granted  so  that 
people  have  altered  their  position,  except 
that  some  may  not  have  prosecuted  their 
lights;  but  that  consideration  is  not  enough, 
and  it  is  necessary  in  ordinary  cases  stare 
decisis.  In  this  instance,  however,  there 
was  no  appeal  at  the  time  when  the  case 
was  decided,  and  doubt  has  been  thrown 
upon  it  every  time  the  case  was  before  the 
Courts.  Whether  the  distinction  taken  in 
Hannai/s  Case  (2)  is  or  is  not  a  sound  dis- 
tinction, the  Judges  who  decided  it  would 
not  have  followed  EdinwndsorCs  Case  (1)  if 
they  could  have  avoided  it.  In  The  Queen 
V.  Combe  (3),  Sir  John  Mellor,  who  was 
specially  competent  in  railway  cases,  said 
that  the  decision  of  Justices  in  these 
cases  was  not  an  order.  The  case  has 
been  logically  impeached,  and  we  are  in- 
vited by  the  Court  below  to  revise  it. 
The  basis  of  the  reasoning  supporting 
it  is  that  a  proceeding  for  compensation 
is  a  proceeding  for  redress,  and  a  com- 
plaint of  quasi  injury  for  injurious  affect- 
ing as  distinguish^  from  taking.  It  was 
considered  to  be  in  the  nature  of  re- 
lief. But  under  sections  22  and  24  all 
the  Justices  have  to  do  is  to  settle  the 
compensation  and  to  hear  and  determine 
the  disputed  question  of  compensation. 
The  reason  why  their  jurisdiction  is  not 
ousted  is  that  the  question  of  title  is  not 
raised,  but  left  open.  Then  can  it  be 
said  that  this  is  "  a  direction  as  to  dam- 
ages "  within  section  140  ?  When  the  Act 
gives  a  pow^r  of  distress  for  damages,  it 
means  damages  effectually  obtained,  not 
where  a  question  of  liability  is  left  out- 
standing. Section  140  is  wholly  inappli- 
cable to  a  case  in  which  a  question  of  right 
between  the  parties  is  undetermined.  The 
decision  of  the  Justices  is  not  an  order 
at  all.  It  is  not  an  order,  but  a  decision, 
which  neither  directly  nor  impliedly  directs 
anything  to  be  done,  and  imposes  no 
penalty.  It  is  not  in  popular  language  an 
order,  and  it  is  not  made  an  order  by  the 
statute. 


Fry,  L.  J. — I  concur  in  the  reluctance 
which  has  been  expressed  to  overrule  a 
case  decided  so  long  ago.  It  would  be 
different  if  the  case  had  been  concurred 
in ;  but,  looking  to  what  has  been  said 
about  it,  I  think  we  are  bound  to  consider 
whether  it  is  right  or  wrong.  The  Court 
of  Queen's  Bench  considered  that  the  magis- 
trate's decision  was  an  order:  Lord  Camp- 
bell and  Mr.  Justice  Erie  came  to  the  con- 
clusion that  it  fell  within  section  140 ;  but 
that  section  deals  with  damages  **  directed 
to  be  paid.''  There  was  in  this  case  no 
direction  to  pay,  but  only  an  ascertainment 
of  the  amount.  In  point  of  form  there  was 
no  direction  to  pay,  and  none  in  substance. 
There  is  a  further  question — that  is,  that  of 
title.  The  section  is  only  one  of  a  series 
making  a  machinery  to  obtain  a  decision 
on  the  quantum,  leaving  the  question  of 
title  to  other  Courts.  ^Hiis  is  only  one  of 
the  modes.  That  of  a  juiy  and  arbitrators 
are  parallel  cases.  The  Justices  have  no 
more  power  to  direct  payment  than  the 
jury  or  the  arbitrators.  Section  140  deals 
with  the  case  in  which  the  Justices  have 
ordered  damages  to  be  paid.  Section  142 
is  part  of  the  same  fasciculus  of  sections, 
and  shews  the  distinction  between  these 
ascertainments  of  amount  and  orders  for 
payment  of  sums.  The  language  in  this 
section  differs  from  that  of  the  other  sec- 
tion. I  think  In  re  Edmundson  (1)  was 
wrongly  decided. 

Appeal  allowed. 


Solicitors — A.  R.  Oldman,  agent  for  Overbar}-  k. 
Gilbert,  Norwich,  for  appellant;  Mathews 
&  Browne,  for  respondent. 
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[IN  THB  COURT  OF  APPEAL.] 
1884.     1  THB  QUEEN  V.   THE  WEST   BBOM- 

May  29.  J         wich  school  boabd.* 

Poor — Rating — School  Board — Land 
owned  amd  Land  rented  by  School  Board — 
Elemeniary  Education  Act,  1870  (33  d;  34 
Vict.  c.  75),  88.  18,  19,  21,  22,  and  53—6 
ifc  7  Wia.  4.  c.  96.  8.  1. 

A  school  board  formed  under  Hie  Ele- 
mefUary  Education  Act,  1870,  is  liable  to 
be  assessed  to  the  poor  rate,  both  in  respect 
of  schools  buHt  upon  land  belonging  to  the 
board,  and  in  respect  of  schools  rented  by 
the  board  as  tenants,  even  though  the  board 
make  no  profit  otU  of  such  schools. 

Judgment  of  the  Queen's  Bench  Division 
affirmed. 

Appeal  by  Uie  West  Bromwicb  School 
Board  from  the  judgment  of  the  Queen's 
Bench  Pivision  on  a  Special  Case  stated 
on  appeal  from  an  order  of  Quarter  Ses- 
sions confirming  a  poor  rate  made  and 
aasesBed  upon  certain  school  premises  be- 
longing to  the  board* 

dnie  material  &cts  set  out  in  the  Special 
Case  were  as  follows  : — 

The  appellants  are  the  school  board  con- 
stituted under  the  Elementary  Education 
Act,  1870  (33  &  34  Vict.  c.  75),  for  the 
paiiish  of  West  Bromwicb,  in  the  county 
of  Stafford. 

The  respondents  are  the  churchwardens 
and  overseers  of  the  poor  of  the  parish  of 
West  Bromwicb  ai^d  the  assessment  com- 
mittee of  the  West  Bromwicb  Union. 

The  West  Bromwicb  School  Board, 
under  the  powers  of  the  Education  Act, 
1870,  purchased  the  site  of  and  erected 
certain  elementary  schools,  and  also  pur- 
chased certain  other  schools.  The  total 
cost  of  these  schools  was  24,633/. 

These  sites  and  schools  were  conveyed 
to  them,  in  accordance  with  the  Elemen- 
tary Education  Act,  1870, ''  unto  and  to 
the  use  of  the  said  school  board,  their  suc- 
cessors and  assigns  for  ever,  and  so  that 
the  same  land,  hereditaments,  and  premises 
shall  be  held  upon  trust  for  the  purpose  of 
a  pubHo  dementary  school  within  the 
meaning  of  the  Elementary  Education  Act, 

♦  0»ram  Brett,  M.R. ;  Bowen,  L. J.,  and  Fry, 
L.J. 
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1870,  and  for  or  towards  the  provision,  in 
manner  thereby  authorised,  of  sufficient 
public  school  accommodation  for  the  afore- 
said district,  and  for  no  other  purpose 
whatsoever." 

The  school  board  also  rent  certain  schools 
from  year  to  year  under  various  agree- 
ments, which  were  set  out  in  the  appendix 
to  the  Special  Case. 

Neither  the  school  fees,  nor  the  moneys 
provided  by  Parliament,  nor  moneys  raised 
by  way  of  loan  (if  any)  or  in  any  manner 
whatever  received  by  the  school  board, 
have,  without  contribution  from  the  rates, 
been  sufficient  to  meet  the  ordinary  and 
reasonable  expenses  of  the  school  board, 
and  there  has  in  every  year  been  a  defi- 
cieny,  in  respect  of  which  the  school  board 
have  been  compelled  to  require  a  rate  to 
be  levied,  and  the  deficiency  has  been 
made  good  out  of  such  rate  in  accordance 
with  the  Act. 

On  the  1st  of  July,  1882,  a  rate  and 
assessment  for  the  reUef  of  the  poor  of  the 
parish  of  West  Bromwicb  and  for  other 
purposes  chargeable  thereon  was  made,  after 
the  rate  of  Is.  4d.  in  the  pound,  on  the  pro- 
perty of  the  school  board,  such  rate  being 
made  on  the  basis  of  the  valuation  list. 

The  school  board  contend  that  they  have 
no  occupation  of  the  schools  and  premises, 
nor  any  beneficial  occupation,  nor  could 
any  tenant,  under  the  same  restrictions, 
have  any  beneficial  occupation  of  any  of 
the  schools  and  premises.  The  assessment 
committee  fixed  the  rateable  value  of  the 
several  schools  at  the  amounts  set  out  in 
the  valuation  list.  The  school  board  ap- 
pealed to  the  Quarter  Sessions,  and  the 
Quarter  Sessions  confirmed  the  assessment, 
subject  to  the  opinion  of  the.  High  Court 
on  a  Special  Case. 

The  question  for  the  opinion  of  the  Court 
was  whether  the  appellants  were  rateable 
to  the  relief  of  the  poor  in  respect  of  the 
schools  and  premises  or  any  of  them. 

The  Queen's  Bench  Division  gave  judg- 
ment confirming  the  rate. 

The  school  board  appealed. 

WiUs,  Q»C.,  and  John  Bose,  for  the  appel- 
lants.— The  question  raised  by  this  appeal 
is  whether  the  school  board  is  liable  to  be 
rated  in  respect  of  premises  owned  by  it 
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or  occupied  by  it  as  tenant  solely  for  the 
purposes  of  schools  established  under  the 
Elementary  Education  Acts  ;  and  the  con- 
tention on  behalf  of  the  appellants  is  that  a 
school  board  is  limited  by  statute  as  to  the 
way  in  which  it  can  use  land  conveyed  or 
leased"  to  it,  that  the  hypothetical  tenant 
would  be  bound  by  the  same  statutory  re- 
strictions as  the  board,  and  therefore  that,  on 
the  true  construction  of  6  &  7  Will  4.  c.  96, 
no  profit  can  be  made  out  of  the  land  :  so 
that  the  board  ought  to  be  rated  at  nothing. 
33  <k  34  Vict.  c.  75.  s.  21,  enacts  that  land 
conveyed  to  a  school  board  is  to  be  "  held 
upon  trust  for  the  purposes  of  a  public 
elementary  school  within  the  meaning  of 
this  Act,  or  some  one  of  such  purposes 
which  may  be  specified,  and  for  no  other 
purpose  whatever."     The  principles  laid 
down  by  Blackburn,  J.,  in  his  opinion  in 
Th^  Mersey  Docks  v.  Catiieron  (1),  which 
was  adopted  by  the  House,  establish  that 
the  occupation  must  be  of  value  beyond 
what  is  required  to  maintain  the  property. 
Lord  Westbury,  in  his  judgment  in  the 
same  case,  says  that  the  property  must  be 
capable  of  yielding  a  clear  rent  over  and 
above  the  necessary  outgoings ;  and  Lord 
Ci*an worth  in  his  judgment  says  that  the 
occupier  of  a  barren  rock  was  not  intended 
to  be  rated  to  the  poor  rate.     In  this  case 
the  school  board  is  in  that  condition,  and 
any  tenant  who  took  the  land  from  the 
board  would  be  in  the  same  position ;  he 
would  be  a  tenant  under  a  disability,  he 
would  have  to  take  from  the  board  subject 
to  the  statutory  restrictions  by  which  the 
board  is  bound.     There  is  noticing  in  the 
Elementary  Education  Acts  to  shew  that 
school    boards  may  make  a  profit;    the 
Act  rather  implies  they  cannot  do  so ;  in 
the  Public  Health  Act  of  1848  there  was 
nothing  which  forbade   local    boards  of 
health  from  making  a  profit  out  of  the 
supply  of  water,  and  yet  in  The  Corpora- 
tion of  Worcester  v.  Droitunch  (2)  it  was 
held  Uiat  they  could  not  do  so. 

[Brett,  M.R. — Was  it  not  held  in  that 
case  and  in  the  cases  about  sewers  that 
the  local  authorities  could  not  let  the  land 
acquired  by  them  ?] 


(1)  11  H.L.  Cas.  443;  35  Law  J.  Rep.  M.C.  1. 

(2)  46  Law  J.  Rep.  M.C.  241 ;    Law  Rep. 
2  Ex.  D.  49. 


App. 


The  respondents  may  rely  upon  The 
Queen  v.  The  Metropolitan  Board  of  Works 
(3) ;  but  that  case  is  inconsistent  with  the 
later  cases,  and  Hannen,  J.,  expressed 
doubts  as  to  its  correctness  in  The  Metro- 
politan Board  of  Works  v.  West  Ham  (4). 
In  The  Mayor  of  Liverpool  v.  Wavertree 
(5)  it  was  held  that  the  land  ought  only  to 
be  rated  upon  such  a  rent  as  the  tenant 
would  give,  regard  being  had  to  the  restric- 
tions imposed  by  the  statute ;  and  in  Hare 
V.  The  Overseers  q/  Putney  (6)  Brett,  L.J., 
held  that  beneficial  occupation  was  the  test 
of  rateability. 

[Fry,  L.  J. — "  The  occupier  "  means  any 
occupier,  so  that  it  is  not  enough  to  shew 
that  the  tenant  who  occupies  the  land  at 
the  moment  cannot  make  any  profit  out 
of  it.] 

In  The  Mayor  of  Peterborough  v.  Stam- 
ford (7)  the  principle  contended  for  by  the 
appellants  was  adopted. 

The  Overseers  oj  ChorUon-upon-Med- 
lock  V.  T/ie  Guardians  of  Charlton  Union 
(8),  and  33  &  34  Vict.  c.  75,  ss.  5,  10,  18, 
19,  20,  21,  22,  63,  and  54,  were  referred 
to. 

Jelf,  Q,C,,  for  the  respondents,  was  not 
called  on. 

Brett,  M.R. — ^In  this  case  the  ques- 
tion is  raised  whether  certain  premises 
occupied  by  a  school  board  are  liable  to 
be  rated  to  a  poor  rate. 

The  property  with  respect  to  which  this 
question  arises  consists  of  two  kinds,  one 
of  which  belongs  to  the  board,  while  the 
other  kind  is  occupied  by  the  board 
as  tenants.  Now  the  law  is  that  the 
person  to  be  rated  is  the  person  who 
occupies  the  premises,  but  only  if  the  pro- 
perty which  is  occupied  has  a  beneficial 
value.  It  is  suggested  that  the  test  to 
be  appHed  Ls  the  beneficial  value  which 
would  be  derived  from  the  taking  the 
property  by  a  hypothetical  tenant  from 


(3)  38  Law  J.   Rep.    M.C.    24;    Law   Rep. 
4  Q.B.  16. 

(4)  40   Law    J.  Rep.    M.C.  30;    Law   Sep. 

6  Q.B.  193. 

(6)  Law  Rep.  2  Ex.  D.  56». 

(6)  50  Law   J.   Rep.    M.O.  81 ;    Law  Rep. 

7  Q.B.  D.  223. 

(7)  31  W.R.  949. 

(8)  51  Law  J.  Rep.  Q,B.  4S8. 
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year  to  jear,  who  being  a  man  in  posses- 
sion of  his  ordinary  senses  would  take  the 
property  and  would  pay  for  it ;  so  that  the 
question  to  be  determined  is  whether  the 
property  is  in  such  a  condition  that  the 
owner  could  get  such  a  tenant  as  this 
hypothetical  tenant  who  would  pay  a  rent 
for  the  occupation  of  the  property.  This 
explanation  is,  I  think,  not  unlike  that 
given  by  Mr.  Justice  Cave  in  The  Over- 
eeers  of  ChorUon^upon-Medlock  v.  The 
Guardians  o/ChorUon  Union  (8),  where 
he  said,  "It  must  be  asked  what  rent 
they  " — ^that  is,  the  premises  to  be  rated — 
**  would  fetch  in  the  market  if  the  owner 
wished  to  let  them ;  and  though  a  restric* 
tion  on  the  use  of  the  tenements  would 
have  to  be  taken  into  consideration,  a  re- 
striction on  the  profits  in  the  case  of  a 
particular  tenant  cannot  be  regarded." 
It  appears  to  me  that  if  the  owner  of  the 
property  could  only  let  it  to  a  tenant  to 
whom  by  law  no  benefit  could  possibly 
aris^  from  his  oocupatiouy  then  the  pro- 
perty would  be  of  such  a  nature  that  no 
tenant  such  as  I  have  described  would 
take  the  property.  If,  however,  the  hypo- 
thetical tenant  could  possibly  obtain  a 
benefit  from  his  occupation,  but  by  his 
mere  volition  does  not  do  so,  then  the 
premises  would  have  a  potentiality  of 
beneficial  value,  because  he  would  have  the 
power  of  obtaining  a  benefit  from  his 
occupation  of  the  property.  I  think  that 
I  have  in  what  I  have  to-day  said  con- 
firmed the  effect  of  what  Mr.  Justice  Cave 
said  in  the  case  to  which  I  have  already 
referred,  and  what  I  myself  said  in  Hare 
V.  The  Overaeera  of  PiUney  (6);  and  I 
think  that  if  the  property  can  have  no 
beneficial  value,  then  the  property  is  not 
rateable — or,  to  use  the  phrase  which  is 
said  to  be  more  correct,  '<  it  ought  to  be 
rated  at  nothing." 

How,  then,  ought  the  principles  which 
I  have  attempted  to  enunciate  to  be  applied 
to  the  two  different  classes  of  property 
which  we  have  to  consider  in  this  easel 
To  consider  first  the  property  which  this 
school  board  rents :  Could  the  owner  of 
that  property  find  a  hypothetical  tenant 
who  would  give  anytlung  for  the  use  of 
that  land  %  If  he  could,  then  the  hypo-, 
thetical  tenant  would  pay  rent  for  it ;  and 
the  landlord  could  obtain  for  the  land  on 
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which  the  schools  are  buUt  a  rent,  and 
the  school  board  itself  does  pay  rent  for 
this  land.  It  is  said  that  that  land  is  not 
of  any  beneficial  value  to  the  board ;  but 
even  if  that  be  true,  that  is  not  the  test : 
the  true  test  is  whether  the  owner  of  the 
land  or  premises  could  find  a  hypothetical 
tenant  who  would  give  rent  for  it.  The 
land,  therefore,  thus  rented  by  the  school 
board  is  rateable ;  the  occupier  is  the  per- 
son to  be  rated,  and  the  appellants  are  the 
occupiers. 

Turning  now  to  the  land  and  premises 
of  which  the  school  board  are  the  owners, 
I  am  of  opinion  that  if  by  statutory  enact- 
ment the  school  boainl  could  only  use 
them  in  a  way  in  which  they  could  never 
produce  any  benefit  or  value,  and  could 
never  produce  for  them  anything  beyond 
their  expenses,  then  such  premises  would 
in  theii*  hands  have  no  beneficial  value; 
and  if  they  could  never,  in  consequence  of 
such  statutory  enactment,  be  let  at  all, 
then  there  could  never  be  any  one  who 
could  be  a  tenant  to  the  boani.  If  the 
owner  can  never  make  any  value  out  of 
the  land,  then  the  hypothetical  tenant 
takes  it  in  the  same  way  as  the  owner, 
and  subject  to  the  same  conditions  as 
those  which  affect  it  in  the  owner's  hands, 
so  that  no  profit  can  ever  arise  from  it. 
Such  were  the  circumstances  in  The  Mayor 
of  Worcester  v.  The  Droitwicfi  Union 
(2),  and  such  were  the  facts  in  TJie  Mayor 
of  Peterborough  v.  Stamford  (7),  for  there 
the  land  was  acquired  under  the  provi- 
sions of  a  statute,  and  no  profit  could  be 
made  out  of  the  undertakings ;  the  water- 
works authority  could  not  let  the  land, 
they  could  in  fact  make  nothing  out  of  it ; 
so  that  the  hypothetical  tenant  must  in 
those  cases  have  taken  the  land  subject  to 
the  same  statutory  restrictions  as  those 
under  which  the  owners  had  to  use  it ; 
no  tenant  for  it  could  therefore  be  found  : 
there  was  therefore  no  beneficial  value  in 
the  land)  and  there  was  no  one  who  could 
be  rated  for  the  land. 

If  the  school  board  had  no  power  to 
lease  the  land  acquired  by  them,  then  the 
question  would  be  whether  the  school 
board  were  prevented  by  statute  from 
making  any  profit  from  the  use  of  the 
land.  It  has  been  urged  that  the  whole 
scope  of  the  Elementary  Rdacation  Acta 
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shews  that  the  school  fees  must  be  re- 
duced if  the  receipts  exceed  the  expenses. 
I  think  that  if  that  were  so,  then  it  might 
be  said  the  board  is  prevented  by  implica- 
tion from  making  any  profit ;  but  I  think 
that  the  Court  ought  to  be  very  careful 
in  implying  in  a  statute  that  which  is 
not  found  there,  and  I  doubt  whether  we 
ought,  when  there  is  no  express  enact- 
ment as  to  lowering  the  fees,  to  imply  any 
such  provision  ;  and  if  the  case  is  in  fact 
a  casiLS  omiaauSf  then  we  ought  not  to 
make  any  such  implication.  It  is,  however, 
not  necessary  to  decide  this  point,  as  we 
find  that  the  board  have  power  to  lease 
their  property  to  a  tenant.  It  may  be 
that  there  are  conditions  which  are  con- 
ditions precedent  to  the  exereise  of  that 
power;  but  still  they  can  lease  their 
property,  and  there  is  no  absolute  statu- 
tory restriction  on  that  power,  nor  are 
there  any  statutory  terms  imposed  on 
the  exercise  of  that  power :  so  that  they 
can  get  a  tenant  who  could  use  the  pro- 
perty in  the  ordinary  way,  and  he  could 
have  a  beneficial  occupation,  so  that  the 
board  could  get  a  hypothetical  tenant 
who  would  pay  rent  for  the  land  ]  and 
if  this  be  so,  then  the  land  owned  as  well 
as  the  land  occupied  by  the  board  is 
liable  to  poor  rate,  and  this  appeal  must 
fail. 

BoWEN,  L.J. — I  am  of  the  same  opi- 
nion. I  will  assume  that  the  land  is  not, 
while  in  the  possession  of  the  school  board, 
capable  of  beneficial  occupation  by  them. 
I  then  turn  to  the  Parochial  Assessment 
Act  (6  &  7  WiU.  4.  c.  96),  which  says  that 
the  test  is  to  be  ''  the  net  annual  value  of 
the  several  hereditaments  rated  " — that  is 
to  say,  "  of  the  rent  at  which  the  same 
might  reasonably  be  expected  to  let  from 
year  to  year,  free  of  all  usual  tenant's 
rates  and  taxes." 

If  land  is  struck  with  sterility  by  statute 
when  in  any  and  every  person's  hands, 
then  such  land  is  absolutely  sterile;  but  it 
does  not  follow  that  because  this  school 
board  cannot  use  it  beneficially,  therefore 
the  land  must  be  sterile  in  every  other 
person's  hands.  In  The  Mayor  of  Liver- 
pool V.  Wavertree  (6),  cited  in  the  note  of 
The  Corporation  of  Worcester  v.  Broitunch 


(2),  Mr.  Justice  Blackburn  said :  "The 
whole  question  turns  on  the  rule  given 
by  the  Parochial  Assessment  Act,  which 
says  the  occupier  is  rateable  at  what  a 
tenant  from  year  to  year  will  give  as 
the  rent  who  takes  the  land  subject  to 
the  same  restrictions  as  those  under  which 
the  tenant  holds  it."  It  is  impossible  not 
to  see  that  the  bcuds  of  that  judgment  was 
that  the  land  was  considered  as  struck 
with  sterility.  In  The  CorporcUion  of 
Worcester  v.  Droitwich  (2)  the  reason- 
ing was  similar,  for  it  was  there  presumed 
that  the  hypothetical  tenant  could  only 
be  a  person  who  would  be  obliged  to  use 
that  land  subject  to  the  same  statutory 
restrictions  as  those  which  affected  the 
corporation.  The  case  of  Hare  v.  The 
Overseers  of  Putney  (6)  was  decided  on  a 
similar  view,  and  the  cases  of  The  Queen 
V.  The  Metropolitan  Board  of  Works  (3) 
and  The  Metropolitan  Board  of  Works  v. 
West  Ham  (4)  travelled  on  the  same  lines, 
and  there  is  nothing  in  the  case  of  The 
Overseers  of  Chorlton-upon-Medlot^  v.  The 
Gtiardians  of  Chorlton  Union  (8)  which 
conflicts  with  the  principles  which  the 
Master  of  the  Rolls  has  so  well  laid  down 
in  his  judgment. 

In  the  present  case  part  of  the  heredita- 
ments the  rateability  of  which  is  ques- 
tioned is  rented  by  the  school  board, 
and  those  hereditaments  are  certainly  not 
struck  with  sterility ;  neither  do  I  think 
that  the  freehold  land  they  have  bought 
.  is  so  struck.  Such  land  is  bought  under 
33  &  34  Vict.  c.  75.  ss.  20  and  21,  and 
those  sections  do  not  shew  that  the  board 
may  not  alienate  or  sell  or  exchange  land 
so  bought  by  them.  It  is  plain  from 
section  22  that  a  school  board  can  shift 
its  premises,  and  in  such  a  case  an  actual 
tenant  would  succeed  to  the  board  in  the 
occupation  of  the  land :  so  that  there  would 
be  a  hypothetical  tenant  who  would  enter 
free  to  use  the  land  as  he  chose,  and  in  his 
hands  it  would  become  profitable :  so  that 
these  lands,  whether  belonging  to  or 
occupied  by  this  school  board,  are  within 
the  principle  of  the  rating  statute,  and 
this  appeal  therefore  fails. 

Fry,  L.  J.— Under  the  statute  of  48  Bli«. 
c.  2  every  occupier  is  to  be  rated ;  then  by 
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%  kl  Will.  4.  c.  96  the  net  annual  value 
of  the  property  is  to  supply  the  basis  for 
the  aaaessmentB.  I  think  it  follows  that 
no  land  is  to  be  exempt  from  liability  to 
rate  unless  no  estimate  can  be  formed  of 
what  the  rental  would  be,  or  imless  it 
could  not  be  let  for  anything.  It  is  plain 
that  the  barren  rock  referred  to  by  Mr. 
Justice  Lush  in  The  Metropolitan  Board 
of  Works  y.  West  Uwm  (4)  was  physically 
sterile  and  could  have  no  letting  price  at 
all,  80  that  it  was  not  rateable. 

There  may,  however,  be  a  second  class  of 
cases  in  whidi  by  statute  or  by  law,  quite 
apart  from  the  volition  of  the  owner  or 
occupier,  no  profit  can  possibly  arise  to 
any  occupier,  and  in  such  cases  the  land 
is  as  sterile  in  everybody's  hands  as  though 
it  were  under  a  volcano,  and  such  land  is 
in  consequence  not  liable  to  ]K)or  rate. 
This  is,  however,  not  the  case  where  a 
benefit  may  or  may  not  be  received  by  the 
occupier  at  his  own  choice,  for  in  such 
cases,  even  though  the  tenant  does  not 
make  any  profit  out  of  the  land,  still  the 
owner  is  not  prevented  from  making  a 
profit,  for  if  he  let  the  land  to  some  other 
person  he  would  then  receive  profit  from 
it.  In  such  cases  the  land  is  not  sterile, 
it  is  only  not  available  for  profit  while  in 
the  hands  of  a  particular  person,  and  this 
principle  applies  to  that  part  of  the  land 
which  is  occupied  by  this  school  board  as 
tenants.  Then  with  regard  to  the  land 
which  has  been'  bought  by  the  school 
board,  it  is  clear  that  a  landowner  who 
occupies  his  own  land  himself,  and  who 
thus  may  be  said  to  get  no  profit  from  it, 
but  who  might,  if  he  chose,  let  it  and  thus 
get  a  profit,  is  not  exempt  from  liability  to 
poor  rates;  and  this  principle  applies  to 
the  land  owned  by  the  board,  for  although 
they  get  no  profit  from  it,  still  it  appears 
that  they  could  let  the  land  and  thus 
obtain  a  profit,  for  there  does  not  seem  to 
be  anything  which  obliges  the  school  board 
always  to  occupy  the  land  which  they  pos- 
sess. The  Elementary  Education  Acts 
appear  to  shew  that  the  board  can  lease 
their  land  if  they  obtain  the  consent  of  the 
Education  Department,  and  that  there 
is  no  restriction  on  their  selection  of  a 
tenant.  I  would  add  that  I  do  not  base 
my  judgment  on  the  idea  that  the  school 


board  can  make  a  profit  out  of  their 
schools.  I  am  not  inclined  to  favour  that 
notion. 


SolicitoiB— Needham,  agent  for  Caddick,  West 
Bromwich,  for  appellants ;  Robinson,  Preston 
&  Stow,  agents  for  Rowlands  k  Bagnall, 
Birmingham,  for  respondents. 


1884.    1 
11./ 


THE   QUEEN  V.   NILLINS. 


July 

Extradition  Act,  1870  (33  iSs  34  Yid, 
c.  52),  «.  26 — Fugitive  Criminal — Crime 
committed  in  Foreign  CourUry  by  Person 
"  in  Her  Majesty's  Dominions,'' 

N,,  being  in  Southampton,  wrote  and 
sent  certain  Utters  containing  alleged  false 
pretences  to  certain  persons  carrying  on 
busings  within  tJie  jurisdiction  of  the 
German  empire,  thereby  inducing  them  to 
part  with  certain  goods  and  deliver  them  to 
his  order  to  certain  persons  in  Hamburg.  N. 
also  sent  to  the  same  persons  certain  aUeged 
forged  cheques  in  payment : — Held, .  on 
argument  of  a  rule  nisi  for  a  habeas 
corpus,  tfiot  N.  was  a  fugitive  criminal 
within  the  Extradition  Act,  1870  (33  d:  34 
Vict.  c.  52),  s.  26,  and  toas  rightly  com- 
mitted  by  the  police  magistrate  to  await 
the  warrant  of  the  Secretary  of  State  for 
his  extradition. 

Rule  for  a  hahea>s  corpus  to  bring  up 
the  body  of  one  Nillins,  who  had  been 
committed  to  prison  by  the  police  magis- 
trate at  Bow  Street  to  await  the  warrant 
of  the  Secretary  of  State  for  his  extradi- 
tion to  Germany,  which  had  been  applied 
for  by  the  German  Government  in  respect 
of  charges  of  forgery  and  altering  bills  of 
exchange  and  of  obtaining  goods  by  false 
pretences  within  the  jurisdiction  of  the 
German  empire. 

The  charge  made  before  the  magistrate 
was  that  the  prisoner  had  written  and  sent 
certain  letters  containing  the  alleged  false 
pretences  from  the  town  of  Southampton 
in  this  countiy  to  certain  persons  carrying 
on  business  within  the  jurisdiction  of  the 
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Oerman  empire,  and  that  by  these  means 
such  persons  had  been  induced  to  part  with 
certain  goods,  some  of  which  were  de- 
livered to  the  prisoner's  order  at  places  in 
Germany,  and  some  in  England,  and  that 
the  prisoner  had  sent  £o  such  persons  by 
post  from  Southampton  certain  bills  of 
exchange  in  payment  for  such  goods,  these 
bills  of  exchange  being,  it  was  alleged, 
forged;  and  it  was  proved  that  at  the 
time  of  such  letters  and  bills  being  sent 
from  Southampton  the  prisoner  was  lodg- 
ing in  that  town. 

The  SolicUor-Genered  {Sir  F.  Herschell), 
with  him  The  Attorney-General  {Sir  H, 
James),  R,  S.  Wright,  and  Banckwertz, 
shewed  cause. — There  is  ample  evidence 
that  the  crime  was  committed  in  Germany, 
and  the  applicant  being  in  this  country 
is  a  fugitive  criminal  within  the  Extradi- 
tion Act,  1870  (33  <fe  34  Vict.  c.  52),  s.  26 
(1).     He  cited  The  Queen,  v.  Jacobi  (2). 

Clifton,  for  the  applicant. — The  appli- 
cant is  not  a  fugitive.  The  crime  was 
committed  in  this  country  by  posting  the 
letters.  The  preamble  of  the  treaty  refers 
to  "  fugitives  from  justice  " ;  it  cannot  be 
said  that  the  applicant  was  a  fugitive  from 
Germany,  as  he  committed  the  crime  while 
in  England,  and  was  not  in  Gkrmany  at  all. 

Cavb,  J . — I  am  of  opinion  that  this 
rule  must  be  discharged,  and  were  it  not 
that  my  brother  Dav  has  some  doubt  on 
the  question  I  should  think  that  the  words 
of  the  Act  make  the  matter  perfectly  clear. 
It  is  called  an  Act  for  amending  the  law 
relating  to  the  extradition  of  criminals, 
and  no  doubt  its  main  purpose  is  to  pre- 
vent a  person  who  has  committed  a  crime 
in  one  country  from  fleeing  thence  to  an- 
other and  avoiding  justice  by  continuing 
there,  and  that  is  why  it  is  commonly 

(1)  The  definition  of  "fugitive  criminal"  in 
section  26  is  as  follows :  "  The  term  *  fugitive 
criminal  *  means  any  person  accused  or  convicted 
of  an  extradition  crime  committed  within  the 
jurisdiction  of  any  foreign  state,  who  is  in  or 
who  is  suspected  of  being  in  some  part  of  her 
Majesty's  dominions,  and  the  t^erm  'fugitive 
criminal  of  a  foreign  state '  means  a  fugitive 
criminal  accused  or  convicted  of  an  extradition 
crime  committed  within  the  jurisdiction  of  that 
state." 

(2)  46  L.  T.  595. 


spoken  of  as  the  Act  for  the  Extradition 
of  Fugitive  Criminals.  But  it  is  clear 
that  there  may  be  cases  where  a  person 
has  committed  a  crime  in  a  foreign  country 
without  ever  being  there,  and  who  there- 
fore could  not  be  said  to  have  fled  from 
that  country,  and  this  is  why  the  Act  ex- 
pressly defines  the  meaning  of  the  expres- 
sion "  fugitive  criminal."  The  word  used 
throughout  the  Act  is ''  fugitive  criminal,'' 
so  ^  that  if  there  were  no  definition  we 
should  have  to  consider  the  meaning  of 
these  words;  but  the  term  is  expressly 
defined  in  section  26  as  meaning  ''any 
person  accused  or  convicted  of  an  extradi- 
tion crime  committed  within  the  jurisdic- 
tion of  any  foreign  state,  who  is  in  or  is 
suspected  of  being  in  some  part  of  her 
Majesty's  dominions."  It  seems  clear  that 
the  case  of  the  present  applicant  comes 
exactly  within  this  section :  he  is  accused 
of  an  extradition  crime  committed  within 
a  foreign  state;  it  cannot  be  seriously 
contended  that  he  did  not  commit  the 
crime  in  Germany ;  he  procured  the  goods 
there,  he  uttered  the  forged  notes  there, 
and,  further,  they  were  delivered  to  the 
merchant  of  the  port  or  his  agent,  and 
upon  these  the  goods  were  delivered  to  his 
order  at  Hamburg.  It  is  clear,  then,  that 
the  crime  was  committed  in  a  foreign  state. 
But  against  this  it  is  urged,  that  to  come 
within  the  definition  he  must  have  fled 
from  that  state  to  some  part  of  her 
Majesty's  dominions,  but  there  is  nothing 
of  that  in  the  section.  The  words  are, 
"  who  is  in  or  is  suspected  of  being  in 
some  part  of  her  Majesty's  dominions," 
and  I  cannot  give  these  words  other  than 
their  plain  meaning.  The  object  of  this 
definition  is  clear,  for  if  it  were  otherwise 
it  would  be  possible  for  a  man  in  England 
to  commit  a  crime  in  a  foreign  country, 
for  which  at  least  in  certain  cases  he  could 
not  be  tried  in  England,  and  yet  not  be 
liable  to  be  extradited.  The  liegislature, 
therefore,  in  dealing  with  the  case  of  the 
escape  of  a  criminal  from  another  country 
to  this,  also  included  the  case  of  a  person 
in  this  country  committing  a  crime  in 
another. 

There  is  nothing  in  the  treaty  with 
Germany  cutting  down,  or  limiting  the 
effect  of  the  Act.  We  have  been  referrad 
to  the  preamble^  which  is,  that  "  persons 


Vol.  63.] 

J%e  Queen  y.  NtUUu, 

charged  with  or  convicted  of  the  crimes 
hereinafter  enumerated,  and  being  fugitives 
from  justice,  should,  under  certain  cir- 
cumstances, be  given  up.''  These  words 
seem  at  first  to  apply  only  to  fugitives 
from  justice,  but  any  difficulty  of  this  sort 
is  overcome  by  a  reference  to  the  1st  article 
of  the  treaty — namely,  "  The  high  con- 
tracting parties  engage  to  deliver  up  to 
each  other  those  persons  who,  being  ac- 
cused of  or  convicted  of  a  crime  committed 
in  the  territory  of  the  one  party,  shall  be 
found  within  the  territory  of  the  other 
party."  Here  again  the  words  apply  to 
the  case  of  the  applicant. 

Day,  J. — I  have  had  some  doubt  whe- 
ther the  definition  contained  in  section  26 
is  sufficient  to  bring  the  applicant  within 
the  term  "  fugitive  criminal."  The  main 
object  of  the  Act  being  to  secure  the 
surrender  of  persons  who  had  fled  &om  a 
country  where  they  had  committed  a  crime, 
it  seemed  to  me  doubtful  whether  this 
definition  was  intended  to  apply  to  a  case 
where  a  person  in  this  country  has  com- 
mitted  a  crime  in  another  country,  and  I 
thought  it  might  be  that  the  object  of  this 
section  was  to  avoid  the  necessity  of  prov- 
ing that  the  person  in  this  country  was 
actually  a  fugitive  by  making  it  sufficient 
to  prove  the  commission  of  the  crime 
without  proving  the  purpose  for  which  he 
might  be  here.  However,  my  doubt  is  not 
so  strong  as  to  cause  me  to  differ  from  the 
decision  of  this  Court. 

Smith,  J. — I  entirely  agree  with  what 
has  fallen  from  my  brother  Cave.  If 
there  were  no  definition  clause,  the  ques- 
tion would  admit  of  some  argument; 
but  section  26  seems  to  me  to  put  the 
matter  beyond  all  doubt.  The  words  are 
"who  is  in"  this  country — ^not,  as  the 
argument  in  support  of  the  rule  would 
make  them  be,  "who  has  fled  to  -this 
country." 

Ruh  discharged. 


Solicitors — Solicitor  to  the  Treasaiy,  for  the 
Crown ;  Barley  5c  Cumberland,  agents  for 
Clifton  k  Carter,  Bristol,  for  applicant. 
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^ooA    [  THE  QUEEN  {on  the  pTOsecuHon  of 

T   \      'a\        Hooly)    V,    THE     JUSTICES      OF 
^  ^     •  L      STAFFORDSHIRE. 

Practice — Writ  of  Mandamria — Return 
of  Unconditional  Compliance — Pleading 
over— Rules  of  1883  {Order  LIII.  rule  9, 
and  Order  LXVIII,  rule  1). 

The  pra^ice  which  allowed  a  plea  to  a 
return  of  unconditional  compliance  to  a 
writ  of  mandamus  is  in  no  vmy  affected 
by  the  provisions  contained  in  Order  LIII. 
rule  9  of  the  Rules  of  the  Supreme  Court^ 
1883. 

Motion  to  set  aside  a  plea  to  a  return  to 
a  writ  of  mandamu^i.  The  writ  in  ques- 
tion ordered  the  defendants  to  hold  within 
a  reasonable. time  a  further  adjournment 
of  the  adjourned  general  annual  licensing 
meeting  for  the  county  of  Stafibrd,  and  to 
cause  notice  to  be  given  of  the  time  and 
place  for  holding  such  further  adjourn- 
ment, and  at  such  further  adjournment  to 
proceed  to  hear  and  determine,  pursuant 
to  the  statutes  in  that  behalf,  the  matter 
of  an  application  by  Samuel  John  Hooly 
for  the  renewal  of  a  licence  or  certificate 
to  hold  excise  licences  to  sell  by  retail 
beer,  cider,  or  wine,  to  be  consumed  in 
and  upon  the  said  beerhouse  and  premises 
called  the  "Horse  and  Jockey  Inn," 
situate  in  Tunstall. 

The  defendants,  in  their  return  to  the 
writ,  stated  that  within  a  reasonable  time 
after  the  service  of  the  writ  they  did  hold 
a  further  adjournment  of  the  adjourned 
general  annual  licensing  meeting,  and 
caused  notice  to  be  given  of  the  time  and 
place  for  holding  the  same,  and  at  such 
further  adjourned  general  annual  licensing 
meeting  did  in  due  form  of  law  proceed 
to  hear  and  determine,  pursuant  to  the 
statutes  in  that  behalf,  the  matter  of  an 
application  by  the  said  Samuel  John 
Hooly. 

The  prosecutor,  in  reply  to  the  return 
of  the  defendante  to  the  writ  of  manda- 
mus, denied  that  the  defendants  in  due 
form  of  law  heard  and  determined  the 
application,  and  steted  that  the  defen- 
d^te  had,  contrary  to  law,  wholly  neg- 
lected and  refused  to  renew  the  Ucence 
or  certificate.    The  plea  then  went  on  to 
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state  the  circumstances  connected  with 
the  hearing  and  refusal  of  the  application 
at  the  annual  licensing  meeting  and  the 
adjournment  thereof  held  in  obedience  to 
the  writ  of  viw/nda'muay  which  refusal  was, 
as  the  prosecutor  contended,  contrary  to 
law  and  the  statutes  in  that  behalf  and 
the  tenor  of  the  writ. 

The  defendants  thereupon  moved  that 
the  above  plea  be  struck  out  or  set  aside, 
with  costs,  upon  the  grounds  that  it  was  a 
nullity,  and  ^at  no  pleading  was  allowed 
by  law  to  the  return,  and  that  it  was 
irregular  in  that  it  complained  of  the  non- 
performance of  acts  not  commanded  by 
the  writ,  and  which  could  not  lawfully  be 
commanded  by  the  writ. 

H,  D,  Greene^  for  the  defendants. — The 
return  is  one  of  unconditional  compliance, 
and  there  is  no  provision  which  allows  a 
plea  to  such  a  return.  Order  LIII.  rule  9 
(1)  only  allows  an  applicant  to  plead  to  a 
return  "  other  than  an  unconditional  com- 
pliance therewith,"  The  statutes  9  Anne, 
c.  20,  1  Will.  4.  c.  21,  and  17  &  18  Vict, 
c.  125,  allowed  a  plea  to  the  return  to  be 
made;  but  these  statutes  were  repealed 
by  46  &  47  Vict.  c.  49,  so  that  the  pro- 
cedure is  now  regulated  by  the  above 
Order. 

Jel/f  Q.C.  {John  Rose  with  him),  for  the 
prosecutor.— If  the  defendants'  contention 
is  correct,  the  result  would  be  that  a 
return  of  unconditional  compliance  would 
always  furnish  a  complete  answer  to  a 
writ  of  Tnandamua,  Inasmuch  as  Order 
LIII.  rale  9  does  not  expressly  provide 
what  is  to  be  done  jn  a  case  like  the 
present,  under  Order  LXVIII.  rule  1  (1), 

(1)  By  Order  LIII.  rule  9  of  the  Rules  of  the 
Supreme  Court,  1883,  "When  any  return  is 
made  to  a  writ  of  mandamm  other  than  an 
unconditional  compliance  therewith,  the  appli- 
cant may  plead  to  the  return  within  such  time 
and  in  like  mamier  as  if  the  return  were  a  state- 
ment of  defence  delivered  in  an  action,"  &c. 

By  Order  LXVIII.  rule  1,  subject  to  certain 
provisions  in  that  Order  not  material,  nothing 
in  these  rules,  save  as  expressly  provided,  is  to 
affect  the  procedure  or  practice,  of,  inter  dUa, 
*<  proceedings  on  the  Crown  side  of  Uie  Queen's 
Benoh  Division.'* 


the  old  practice  still  prevails  which  allowed 
a  plea  of  this  kind  to  be  pleaded. 

Mathew,  J. — ^This  application  most  be 
refused.  Ko  reason  can  be  suggested 
why  the  rules  of  1883  should  have  been 
framed  so  as  not  to  allow  a  plea  to  be 
pleaded  to  a  return  of  unconditional  com- 
pliance to  a  writ  of  mcmdamus ;  but  it  has 
been  argued  that  because  the  statutes 
which  allowed  a  plea  in  any  case  have 
been  repealed,  and  because  the  rules  of 
1883  do  not  provide  for  the  case  of  a 
plea  to  a  return  of  this  kind,  therefore 
the  practice  which  existed  under  those 
statutes  is  no  longer  in  operation.  Inas- 
much, however,  as  there  is  no  express  pro- 
vision in  the  rules  in  a  case  of  this  kind, 
I  think  that,  by  reason  of  Order  LXVIII. 
rule  1,  the  practice  existing  at  the  time 
the  rules  came  into  operation  prevails,  and 
under  that  practice  this  plea  would  have 
been  allowed. 

Day,  J. — I  concur.  The  practice  of 
pleading  to  a  return  to  a  writ  of  mcMda- 
mu8  was  a  well  known  and  existing 
practice  on  the  24th  of  October,  1883, 
when  the  new  rules  came  into  operation. 
It  is  no  doubt  true  that  the  statutes 
under  which  the  practice  arose  were  re-* 
pealed  in  1883 ;  but,  in  my  judgment,  the 
practice  itself  still  prevaUs  by  virtue  of 
the  saving  clause  contained  in  Order 
LXVIII.  rule  1. 

AppliccUion  re/ttsed. 


Solicitors — Robinson,  Preston  k  Stow,  agents  for 
Hollinshead  k  Moody,  Tunstall,  for  the  pro- 
secution ;  Thomas  White  8c  Sons,  agents  for 
Hand,  Blakiston  &  Everitt,  Stafford,  for 
defendants. 
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HAINES  V.  GUTHRIE.* 


Evidence — Infancy — Declaration  hy  de- 
ceased Father  as  to  Age  of  Child — Admis- 
sMlity  of  to  prove  Age, 

The  defendant  to  on  action  /or  goods 
sold,  work  done,  and  money  paid,  set  up 
the  defence  of  infancy.  In  support  of  this 
defence  an  affidavit  made  by  his  faJtker, 
since  deceased^  in  an  administration  suit, 
to  which  the  plaintiff  in  this  action  was 
not  a  party,  containing  a  staletnent  hy  the 
father  as  to  the  place  and  dale  of  tJi>e  de- 
ftfndamJCs  birth  was  tendered  and  received 
in  evidence: — Held  {affirming  the  judg- 
ment of  the  Queen's  Bmch  Division),  that 
such  a  dedaration  was  otdy  receivable  in 
questions  of  pedigree,  and  that  no  such 
question  was  raised  in  this  case,  so  that 
the  case  did  not  faU  within  thai  exception 
to  the  generai  rtde  as  to  the  inadmissibility 
of  hearsay  evidence. 

Appeal  from  the  judgment  of  the  Queen's 
Bench  Division  makincr  absohite  a  rule  for 
a  new  trial. 

Action  for  731/.,  the  balance  of  an 
account  for  goods  sold  and  delivered  to  the 
defendant  by  the  plaintiff,  for  work  done 
and  money  paid  for  the  defendant  by  the 
plaintiff  at  his  request. 

Defence,  inter  alia,  that  at  the  time  of 
the  alleged  sale  and  delivery,  work  and 
payments,  the  defendant  was  an  infant 
under  the  age  of  twenty-K>ne  years,  and 
that  none  of  the  said  things  were  neces- 
saries. 

Issue. 

At  the  trial  it  appeared  that  the  defen- 
dant had  been  bom  in  India,  and  there 
was  little  direct  evidence  of  the  date  of 
his  birth.  An  affidavit  made  in  an  adminis- 
tration suit,  to  which  the  plaintiff  was 
not  a  party,  by  the  father,  since  deceased, 
of  the  defendant  was  offered  and  received 
in  evidence  in  support  of  the  defence  of 
infancy.  In  this  affidavit  the  father  of 
the  ddfendant  had  stated  that  his  son  was 
bom  at  a  date  which,  if  correct,  would 
have  established  the  defence  of  infemcyy 

•  Qmtm  Brett,  M.R. ;  Bgwen,  L. J.,  and  Fry, 
L.J. 
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and  this  being  in  evidence  the  jury  found 
for  the  defendant  in  respect  of  the  greater 
part  of  the  claim,  and  found  for  the  plaintiff 
for  4/.  16«.,  ^presenting  some  necessaries 
or  some  work  done  after  the  date  at  which, 
according  to  the  statement  in  the  affidavit, 
the  defendant  came  of  age.  A  rule  for  a 
new  trial,  on  the  ground  of  misreception 
of  evidence,  which  had  been  granted  by 
the  Queen's  Bench  Division  was  afterwards 
made  absolute. 

The  defendant  appealed. 

Willis,  Q.C.,  for  the  defendant. — It  is 
not  doubted  that  such  a  statement  as  that 
contained  in  this  affidavit  would  be  evi- 
dence in  a  pedigree  case,  and  there  seems 
no  reason  in  law  why  any  sharp  distinction 
should  be  made  between  evidence  which 
is  admissible  in  such  cases  and  evidence 
which  may  be  adduced  in  cases  such  as 
the  present.  In  Herbert  v.  Tuckal  (1)  the 
question  was  raised,  whether  in  an  action 
of  ejectment  a  testator  was  of  full  age  at 
the  time  "  of  his  will  made  by  him,  and 
upon  evidence  it  appears  that  he  was  bom 
the  14th  of  Febmary,  1608,  and  he  made 
his  will  when  he  was  of  the  age  of  twenty- 
one  years  within  two  days,  and  to  prove 
his  nonage  the  defendant  produced  an 
almanack,  in  which  his  father  had  writ 
the  nativity  of  the  devisor,  and  it  was 
allowed  to  be  strong  evidence."  In  Phillips 
on  Evidence  (2)  it  is  stated  that  "  not  only 
may  relationship  in  general  be  proved  by 
the  hearsay  of  a  family,  but  particular 
facts  may  also  be  proved,  such  as  the  ages 
of  persons,  dates  of  death  or  birth."  A 
doubt  as  to  the  admissibility  of  this  evi- 
dence is  raised  by  the  case  of  Kidney  v. 
Cockbum  (3),  where  Tindal,  C.J.,  held 
that  such  declarations  were  not  admis- 
sible as  evidence  to  prove  the  ages  of 
the  parties  referred  to  in  them  ;  but  it  is 
dear  that  the  Lord  Chancellor  did  not 
adopt  that  view,  though,  as  the  case  was 
compromised,  there  is  no  decision  by  him 
on  the  point.  The  King  v.  Erith  (4)  only 
decides  that  the  hearsay  declaration  of  the 
father  of  a  bastard  was  not  receivable  to 
prove  the  place  of  that  child's  birth.     In 

(1)  T.  Raym.  84. 

(2)  10th  ed.  p.  199. 
(.S)  2Ra8s.  &  M.  167. 
(4)  8  East,  539. 
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Shields  v.  Boucher  (5),  Vice-Chancellor 
Knight -Bruce  inclined  to  think  that  such 
evidence  as  this  was  admissible  for  such  a 
purpose  as  this,  and  considered  that  a 
question  such  as  that  raised  in  this  case 
was  a  genealogical  question  —  Figg  v. 
Wedderburne  (6),  Higham  v.  Ridgway 
(7),  Th^  King  v.  Eriswell  (8),  Whittiick  v. 
Waters  (9),  VuUiamy  v.  Huskisson  (10), 
GoodriglU  v.  Moss  (11),  Plant  v.  Taylor 
(12),  />oe  V.  Rawlings  (13),  and  Sturla  v. 
Frescia  (14)  were  cited  and  discussed. 

Lumley  Smith,  Q.C.,  and  iT.  Z>.  Greene, 
for  the  plaintiff,  were  not  called  on  to 
argue. 

Bbett,  M.R. — This  action  was  brought 
for  the  price  of  horses  which  were  bought 
either  at  a  bargained  price  or  at  a  reason- 
able price,  and  the  defendant,  in  answer 
to  that  action,  set  up  that  he  was  an  infant 
at  the  time  when  the  horses  were  bought. 
The  question  arises  as  to  what  the  rule  of 
evidence  is  which  must  be  applied  to  this 
case.  It  was  sought  to  establish  the  fact 
that  the  defendant  was  under  age  by  putting 
in  a  declaration  in  an  affidavit  made  by  the 
deceased  father  of  the  defendant  as  to  the 
date  of  the  birth  of  the  defendant.  That 
affidavit  was  made  in  an  administration 
suit,  to  which  the  plaintiff  was  not  a  party. 
If  it  was  admissible  in  such  a  suit  as  this, 
on  such  a  question  as  this,  it  would  be  strong 
evidence  to  shew  that  the  defendant  was 
under  age.  It  is  obvious  that  in  this 
case  the  question  of  family  is  immaterial, 
that  the  question  whose  son  the  defendant 
was  is  immaterial,. and  so  were  all  such 
questions  as  whether  he  was  a  legitimate 
or  a  natural  son,  an  elder  or  a  younger  son, 
or  as  to  what  relation  he  occupied  with  re- 
gard to  the  rest  of  the  family.  There  was 
therefore  no  question  which  could  be  called 
a  question  of  fieunily ;  the  only  question  ia 

(5)  1  De  Oex  &  S.  40. 

(6)  11  Law  J.  Rep.  Q  B.  45. 

(7)  10  East,  109. 

(8)  3  Term  Rep.  707. 

(9)  4  Car.  &  P.  375. 

(10)  3  You.  it  C.  80. 

(11)  2Cowp.  591. 

(12)  7  Hurl.  &  N.  211  ;  31  Law  J.  Rep.  Exch. 
289. 

(13)  7  East,  279. 

(14)  60  Law  J.  Rep.  Chanc.  86;   Law  Rep. 
5  App.  Cas.  623. 


what  was  the  date  of  the  birth  of  the 
defendant. 

Can,  then,  such  evidence  as  this  be  re- 
ceived for  that  purpose  in  such  an  issue 
as  this  raised  between  these  parties,  and 
can  it  be  received  against  the  plaintiff,  and 
therefore  also  against  all  the  world  1 

It  is  to  be  obaerved  that  this  evidence  is 
prima  fade  hearsay  evidence,  and  the 
general  rule  of  law  is  that  hearsay  evidence 
is  not  admissible ;  it  is  therefore  sought  to 
bring  this  case  within  some  recognised  ex- 
ception to  that  rule.  It  is  rightly  said 
that  the  laws  of  evidence  have  been  es- 
tablished by  judicial  decisions,  and  by  the 
authority  of  the  Courts,  and  it  is  certain 
that  the  application  of  these  rules  is  not 
easy.  There  are  many  well-known  excep- 
tions to  the  general  rule  to  which  I  have 
referred,  and  we  have  to  consider,  not 
whether  the  rule  is  in  itself  good  or  bad, 
but  whether  the  facts  of  the  case  bring  it 
within  one  of  the  well-known  exceptions. 
There  is  a  recent  declaration  ci  the  law  on 
this  subject,  and  that  is  found  in  the 
judgment  of  Lord  Blackburn  in  Sturla  v. 
Frescia  (15),  where  he  said : 

''It  is  not  disputed  that  the  general 
rule  of  English  law  is  that  hearsay  evidence 
is  not  receivable — one  reason  probably  is 
the  want  of  the  safeguards  of  cross-exami- 
nation ;  however,  undoubtedly,  the  law  is 
that,  as  a  geneml  rule,  hearsay  evidence  is 
not  admissible.  But  to  that  a  great  many 
exceptions  have  been  introduced.  I  do 
not  say  that  if  we  were  but  beginning  to 
make  the  law  we  should  be  able  to  say 
exactly  why  so  much  should  be  admitted 
and  no  more — probably  it  would  be  difficult 
to  say  that  in  all  cases ;  but  the  exceptions 
have  been  established,  and  exist,  and  we 
have  to  see  whether  this  case  comes  within 
any  one  of  them. 

**  Now,  the  first  and  one  of  the  most  im- 
portant exceptions  is  briefly  expressed  in 
a  dictum,  in  Iligliam  v.  Ridgway  (7),  that 
documents  on  the  fieice  of  them  appearing 
to  be  against  the  interest  of  a  deceased 
person  who  stated  the  matter  are  evidence." 

And  a  little  further  on  he  continues  : — 

''Then  comes  another  large  class  of  cases, 
where,  from  the  nature  of  the  thing, 
evidence  of  reputation  from  deceased  per- 

(l.*;)  50  Law  J.  Rep.  Chanc.  at  p.  94;  Law 
Rep.  5  App.  Cas.  at  p.  640. 
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sons  is  admissible — where  it  is  a  public 
right,  or  a  Q'KOtfi-public  right,  evidence  of 
reputation  is  admissible  if  you  prove  that 
the  deceased  person  was  of  the  class  who 
would  know  it,  and  had  stated  it.  Upon 
that,  again,  I  menely  say  that  the  question 
we  are  now  enquiring  into— namely,  the 
history  of  a  private  individual — is  not  a 
matter  in  which,  in  any  sense,  reputation 
generally  can  be  received. 

''Then  there  is  another  class  of  cases 
which  comes  nearer  to  it.     It  has  been 
established  for  a  long  while  that  in  ques- 
tions of  pedigree — 1   suppose   upon   the 
ground  that  they  were  matters  relating  to 
a  time  long  past,  and  that  it  was  really 
necessary  to  relax  the  strict  rules  of  evi- 
dence there  for  the  purpose  of  doing  justice 
—  but  for  whatever  reason,  the  statements 
of  deceased  members  of  the  family  made 
antt  litem  inotam^  before  there  was  any- 
thing to  throw  doubt  upon  them,  are  evi- 
dence to  prove  pedigree.     And  such  state* 
ments  by  deceased  members  of  the  family 
may  be  proved,  not  only  by  shewing  that 
they  actually  made  the  statements,  but  by 
shewing  that  they  acted  upon  them,  or 
assented  to  them,   or  did   anything  that 
amounted  to  shewing  that  they  recognised 
them.     If  any  member  of  the  family,  as  a 
person   who  presumably  would  know  all 
about  the  family,  had  stated  such  and  such 
a  pedigree,  that  evidence  would  be  receiv- 
able, its  weight  depending  upon  other  cir- 
cumstances." 

It  is  clear  that  Lord  Blackburn  intended 
to  make  an  exhaustive  enumeration  of  the 
exceptions,  and  the  exception  which  applies 
to  this  case  is  that  the  evidence  is  admis- 
sible in  cases  where  it  is  a  question  of 
pedigree.  Here  there  ia  no  question  as  to 
pedigree,  no  question  as  to  descent,  none 
as  to  relationship,  none  as  to  the  position 
of  any  person  in  any  family — all  these 
questions  are  wholly  immaterial :  so  that 
in  this  ca^e  no  question  of  pedigree  could 
arise,  and  therefore  this  case  does  not  fall 
within  the  recognised  exception  to  the 
general  rule  of  evidence. 

There  is  also  the  opinion  of  Mr.  Justice 
Fktteson  in  Figg  v.  Wedderbume  (6),  that 
in  such  a  case  as  this  no  question  of 
pedigree  arises ;  and  there  is,  besides,  the 
strong  statement  by  Chief  Baron  Pollock 
daring  the  argument  of  PlarU  v.  Taylor 


(12),  where  he  said :  "  Declarations  of  a 
deceased  person  are  only  admissible  for  the 
purpose  of  reputation,  not  of  proving  facts." 
And,  again,  the  Lord  Chief  Baron  said  in 
that  case  :  "In  an  action  for  goods  sold 
and  delivered,  declarations  of  a  deceased 
parent  are  not  admissible  to  prove  that  the 
defendant  is  an  infant.  It  is  different 
where  the  question  is  one  of  pedigree." 
It  is  therefore,  I  think,  clear  ihat  in  the 
issue  raised  in  this  case  between  these 
parties  there  is  no  question  of  pedigree 
within  the  meaning  of  that  word  as  used 
by  the  Judges,  and  therefore  it  is  not 
within  the  recognised  exception  to  the 
general  rule  a^nst  the  admissibility  of 
hearsay  evidence.  This  being  so,  the  ap- 
peal must  be  dismissed. 

BowEN,  L.  J. — I  am  of  the  same  opinion. 
I  would  emphasize  that  on  this  issue  in 
this  case,  between  these  parties,  the  decla- 
ration of  a  deceased  person  is  not  admis- 
sible. I  am  of  opinion  also  that  no  ques- 
tion is  raised  as  to  the  family  of  the 
defendant,  or  as  to  his  position  in  that 
family ;  the  only  question  raised  was  as  to 
the  age  of  this  particular  individual. 

Fry,  L.J. — I  agree.  I  think  that  the 
law  a«*  laid  down  to  day,  and  as  recently 
laid  down  by  Lord  Blackburn  in  Sturla  v. 
Frescia  (15),  is  the  same  as  that  which  was 
laid  down  a  century  ago  by  Lord  Kenyon  in 
The  King  v.  Eristvell  (8),  where  he  said :  "  I 
admit  that  declarations  of  the  members  of 
a  family,  and  perhaps  of  others  living  in 
habits  of  intimacy  with  them,  are  received 
in  evidence  as  to  pedigrees;  but  evidence 
of  what  a  mere  stmngor  has  said  has  ever 
been  rejected  in  such  cases.  That,  how- 
ever, has  always  been  understood  to  be  an 
excepted  case,  and  to  stand  on  reasons 
peculiar  to  itself,  which  I  need  not  take 
up  time  by  stating." 

The  exception  is  confined  to  questions 
of  pedigree,  and  no  such  question  is  raised 
in  this  case,  so  that  this  case  does  not  come 
within  the  exception,  and  the  appeal  oon- 
sequently  fails. 

Appeal  diamissed. 


Solicitors— Wakeford  May  &  May,  for  plaintiff ; 
Cookson,  Waineright  &  Pennington,  for  de- 
fendant. 
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Bankruptcy  —  Jurisdiction —  Questions 
arising  between  Third  Parties  —  Bank- 
ruptcy Act,  1883  (46  it  47  Vict,  c.  52),  s, 
102,  sub-s.  1. 

The  Court  of  Bankruptcy  Jias  no  juris- 
diction to  entertain  personal  claims  between 
third  parties,  or  claims  to  property  as  be- 
tween third  parties,  the  trustee  not  claiming 
any  interest  in  the  property  in  dispute, 
although  the  decision  of  such  question  may 
also  decide  which  of  such  tJdrd  parties 
sliall  prove  against  the  bankrupt's  estate. 

The  proviso  in  section  102,  sub-section  1, 
of  the  Bankruptcy  Act,  1883,  does  not  add 
anything  to  the  jurisdiction  given  by  the  pre- 
ceding words,  but  only  regulates  the  exercise 
of  the  jurisdiction  where  it  exists. 

Hallidaj  t;.  Harris  (43  Law  J.  Kep. 
C.P.  350  ;  Law  Rep.  9  C.P.  668)  explained. 

This  was  a  motion  on  behalf  of  James 
W.  Beesty  that  Glyn,  Mills  <k  Co.,  bankers, 
be  oi*dered  to  deliver  up  to  him  the  warrants 
of  thirty-eight  bales  of  sheepskins,  which 
were  deposited  with  them  by  the  bankrupt 
as  security  for  an  advance  of  QOOL,  and 
which  were  alleged  to  be  the  property  of 
Beesty;  or  that  Glyn,  Mills  &  Co.  be  ordered 
to  deliver  up  the  warrants  upon  payment 
of  the  amount,  if  any,  due  to  them  upon 
security  of  the  warrants,  and  for  an  ac- 
count if  necessary. 

On  the  19th  of  February,  1884,  the 
bankrupt,  who  was  a  wool  broker,  acting 
under  instructions,  purchased  for  James 
W.  Beesty  fifty-eight  bales  of  sheepskins. 
The  goods  were,  however,  purchased  by 
the  bankrupt  in  his  own  name.  The  value 
of  the  goods,  together  with  brokerage 
and  commission,  amounted  to  1,747/.  IQs. 
9d.,  which  sum  Beesty  paid  to  the  bank- 
rupt by  two  bills  of  exchange  for  1,000/. 
and  747/.  16*.  dd.  respectively,  the  latter 
of  which  was  subsequently  returned  to 
Beesty  upon  payment  of  500/.  in  cash. 

Beesty  received  twenty  bales  of  the 
goods,  and  requested  the  bankrupt  to  hold 
the  warrants  for  the  remaining  thirty- 
eight  bales  for  him. 

On  the   21st   of  February,    1884,   the 


warrants  for  the  thirty-eight  bales  were 
deposited  by  the  bankrupt  with  Glyn, 
Mills  &  Co.,  as  security  for  an  advance  of 
600/. 

On  the  27th  of  February,  1884,  the 
bankrupt  absconded. 

Beesty  having  applied  to  Glyn,  Mills 
&  Co.,  for  the  warrants  for  the  thirty- 
eight  bales  of  sheepskins,  they  refused 
to  deliver  them  up  unless  with  the  con- 
sent of  the  official  receiver,  and  on  pay- 
ment of  the  600/.  advanced. 

BeddaU,  in  support  of  the  motion. 

LinkkUer,  contra,  objected  that  the 
Court  had  no  jurisdiction. 

W.  W.  Aldridge,  solicitor  for  the  official 
receiver. 

The  arguments  sufficiently  appear  from 
the  judgment. 

Cur.  adv.  vtdt. 

Cave,  J.  (on  June  10),  delivered 
judgment  as  follows: — In  this  case  Mr. 
Beddall  moved  on  the  part  of  Mr.  Beesty 
for  an  order  on  Messrs.  Glyn  &  Co.  to 
deliver  up  to  him  the  warrants  for  some 
sheepskins  which  had  been  deposited  with 
them  by  the  bankrupt  by  way  of  pledge  to 
secure  advances.  The  bankrupt  purchased 
certain  skins,  including  those  in  question, 
for  Mr.  Beesty,  for  the  sum  of  about 
1,750/.,  of  which  Mr.  Beesty  has  paid 
1,500/.  The  bankrupt  had  warehoused 
some  of  the  skins  in  his  own  name,  and 
subsequently  pledged  the  warrants  with 
Messrs.  Glyn  &  Co.,  who  claim  to  be 
entitled  to  hold  them  under  the  Factors 
Acts  until  their  advances  have  been  re. 
paid.  Mr.  Linklater,  who  appeared  for 
them,  took  a  preliminary  objection  that 
this  Court  had  no  jurisdiction  to  make  the 
order ;  and  as  the  case  is  one  of  general 
importance,  I  took  time  to  consider  my 
decision. 

The  Court  of  Bankruptcy  has  exclusive 
jurisdiction  over  personal  claims  against 
the  bankrupt  whidi  are  provable  in  bank- 
ruptcy, and  also  over  the  assets  of  the 
bankrupt  which  come  into  the  hands  of 
the  trustee  to  be  administered ;  and  the 
debtor  and  the  creditor,  as  the  parties  to 
the  administration  in  bankruptcy,  and  the 
trustee,  as  the  person  entrusted  with  that 
administration,  are  subject  to  that  juris- 
diction. 
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The  Court  of  Bankruptcy,  by  section  72 
of  the  Act  of  1869,  was  invested  with 
jurisdiction  over  third  parties  for  the  pur- 
pose of  deciding  all  questions  of  priorities, 
and  all  other  questions  whatsoever  which 
might  arise  in  any  case  of  bankruptcy 
coming  within  the  cognisance  of  the  Court, 
or  which  the  Court  might  deem  it  ex- 
pedient or  necessary  to  decide  for  the  pur- 
pose of  doing  complete  justice  or  making 
a  complete  distribution  of  property  in  any 
such  case.     The  jurisdiction  so  given  was, 
it  should  be  noticed,  concuri-ent,  and  not 
exclusive,  and  moreover  was  discretionary 
and  not  to  be  invoked  as  of  right.     The 
cases  which  were  decided  upon  this  section 
established,  first,  that  whei*e  by  the  opera- 
tion of  the  law  of  bankruptcy  the  trustee 
had  a  higher  and   better  title  than  the 
bankrupt — where,  for  instance,  a  transac- 
tion was  impeached  as  a  fraudulent  pre- 
ference or  an  act  of  bankruptcy,  the  Court 
of  Bankruptcy  had  under  this  section,  and 
ought    to    exercise,   jurisdiction — In    re 
Yates  ;  ex  parte  Brown  (1) — unless  (in  the 
case  of  a  County  Court)  a  large  amount 
was  at  stake — ISx  parte  Armitage;  in  re 
Learoyd  <C*  Co.  (2),  Ex  parte  Price ;  in  re 
Roberts  (3).      Secondly,  that  where  the 
trustee  claimed  only  the  same  right  as 
the  bankrupt  himself  would  have  had,  the 
Court  of  Bankruptcy,  if  it  had  jurisdiction 
under  section   72,  ought  not  to  exercise 
it — In  re  PoUard;  ex  parte  Dickin  (4), 
In  re  Yates;  ex  parte  Brown  (1);   and 
thirdly,  that  the  Court  of   Bankruptcy 
had  no  jurisdiction  to  entertain  personal 
claimH  between  third  parties  or  claims  to 
property  as  between  third  parties,  although 
the  decision  of  such  question  might  also 
decide  which  of  such  third  parties  should 
prove  against  the  bankrupt's  estate.     It  is 
with  the  third  proposition  alone  that  I  am 
now  concerned,  and  I  will  shortly  refer  to 
the  authorities  by  which  it  is  supported. 
In  Ex  parte  Lyon ;   in  re  Lyon  (5)  the 
Court  of  Appeal  held  that  the  Court  of 

(n  48  Law  J.  Rep.  Bankr.  78;    Law   Rep. 
11  Ch,  D.  148. 

(2)  Law  Rep.  17  Ch.  D.  13. 

(3)  62  I^w  J.  Rep.  Clianc.   1.31 ;  Law  Rep. 
21  Ch.  D.  6.53. 

(4)  48  Law  J.  Rep.  Bankr.  36;    Law  Rep. 
8  Ch.  D.  377. 

(5)  41   Law  J,  Rep.  Bankr.   41;    Law  Rep. 
7  Chana  494. 
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Bankrupt<;y  had  no  jurisdiction  to  set  aside, 
on  the  ground  that  it  had  been  obtained 
by  pressure,  a  bill  of  sale  given  by  a  debtor, 
who  had  effected  a  composition,  to  secure 
the  bill  of  costs  of  a  receiver  appointed 
under  the   petition   for  liquidation.     In 
that   case  Ix)rd  Justice  James  observed, 
*'  The  world  has  already  been  startled  at 
the  extent  of  the  jurisdiction  assumed  by 
the  Court  of  Bankruptcy  under  section  72, 
and  it  behoves  us  to  be  careful  before  we 
enlarge  it,  and  before  we  allow  any  branch 
of  the  Court  of  Bankruptcy  to  set  aside 
solemn  deeds  on  equitable  grounds  merely 
because  they  had  their  inception  in  or 
were  somehow  connected  with  bankruptcy 
proceedings.      The    case  does    not    come 
within  section  72,  the  object  of  which  is  to 
provide    a  summary    remedy  in  matters 
relating  to  the  distribution  of  the  estate  or 
otherwise   arising  in  or  really  connected 
with  bankruptcy  proceedings.   I  should  be 
sorry  to  limit  the  jurisdiction  of  the  Court 
as  to  anything  which  can  be  said  to  be  a 
matter  incident  to  the  bankruptcy  pro- 
ceedings.    But  it  does  not  follow,  because 
there  has  been  a  relation  between  two 
parties  founded  on  bankruptcy  proceed- 
ings,  that  every  dealing  between  them 
having  any  connection  with  that  relation 
is  drawn  within  the  jurisdiction  of  the 
Court    of  Bankruptcy."     In    Ex    parte 
MauU ;    in  re  Motion   (6),  Lord   Chan- 
cellor Selbome  says,   section   72   "gives 
the  Court  a  very  large  authority  to  *  de- 
cide such  questions '  as  it  may  be  found 
necessary  or  convenient  to  determine  for 
the  proper  purposes  of  the  administration 
in  bankruptcy.     But  it  does  not,  as  we 
understand  it,  at  all  enable  the  Court  of 
Bankruptcy  to  draw  compulsorily  within 
the  sphere  of  its  jurisdiction  property  or 
the  owners  of  property  not  vested  in  the 
assignee  and  not  originally  subject  to  the 
administration  in  bankruptcy."    The  same 
language  is  held  by  Lord  Justice  JsLmea  in 
In  re  England  ;  ex  parte  Pennell  (7).     In 
In  re  Collie;   ex  parte  Smith  (8)  Hop- 
wood  &  Son  alleged  that  Collie,  who  sub- 

(6)  43  Law  J.  Rep.  Bankr.  69 ;    Law  Rep. 
9  Chanc.  193. 

(7)  47    Law  J.   Rep.    Bankr.  21;  Law  Rep. 
6  Ch.  D  336. 

(8)  46  Law  J.  Rep.  Bankr.  116;  Law  Rep. 
2  Ch.  D.  61. 
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sequently  became  bankrupt,  had  bought 
goods  of  them  by  the  authority  of  Smith, 
Wood  <b  Co.,  and  sued  Smith,  Wood  k 
Co.  for  the  price,  who  brought  in  the 
trustee  of  Collie  as  a  third  party,  and 
Lords  Justices  James  and  Hellish  held  that 
the  Court  of  Bankruptcy  had  no  jurisdic- 
tion to  try  the  question  between  Hopwood 
«k  Son,  and  Smith,  Wood  &  Co.  HaUiday 
V.  Harris  (9)  was  cited  by  Mr.  Beddall; 
but  that  case  only  establishes,  what  cannot, 
1  think,  be  denied,  that  section  72  gives 
the  Court  of  Bankruptcy  jurisdiction  to 
determine,  as  matter  of  fact,  the  expediency 
or  necessity  for  entertaining  and  deciding 
any  question  which  affects  the  realisation 
and  distribution  of  the  property  of  the 
bankrupt,  and  that  an  erroneous  detei*- 
mination  as  to  the  existence  of  such  ex- 
pediency or  necessity  is  matter  of  appeal 
and  not  of  prohibition.  Since  these  cases 
were  decided,  the  Act  of  1869  has  been 
repealed  and  the  Act  of  1883  substituted 
for  it,  and  saction  102  of  the  later  Act 
contains  the  same  provision  as  that  in 
section  72  of  the  Act  of  1869,  with  the 
following  addition  : — "  Provided  that  the 
jurisdiction  hereby  given  shall  not  be 
exercised  by  the  County  Court  for  the 
purpose  of  adjudicating  upon  any  claim, 
not  arising  out  of  the  bankruptcy,  which 
might  heretofore  have  been  enforced  by 
action  in  the  High  Court,  unless  all  parties 
to  the  proceedings  consent  thereto,  or  the 
money,  money's  worth,  or  right  in  dispute 
does  not  in  the  opinion  of  the  Judge 
exceed  in  value  two  hundred  pounds." 
In  my  judgment  this  provision  cannot  add 
anything  to  the  jurisdiction  given  by  the 
preceding  words,  but  can  at  most  only 
regulate  the  exercise  of  the  jurisdiction 
where  it  exists ;  and  the  cases  which  I  have 
cited  as  establishing  the  third  proposition 
ai-e  tliecefore  unaffected  by  it.  The  ques- 
tion in  this  case  does  not,  in  my  judgment, 
arise  in  the  bankruptcy  within  the  mean- 
ing  of  section  102,  nor  is  it  necessary  to 
decide  it  for  the  purpose  of  doing  complete 
justice,  or  making  a  complete  distribution 
of  the  property.  The  trustee  does  not 
claim  any  interest  in  the  property  in  dis- 
pute, and  although  the  decision  of  the 
question  between  Mr.  Beesty  and  Messrs. 

(9)  4.S    Law  J.   Rep.  C.P.  360;   Law    Rep. 
9  C.P.  608. 


Glyn  <&  Co.  will  determine  which  of  them 
is  to  prove  in  the  bankruptcy  in  respect  of 
the  value  of  these  skins,  just  as  the  decision 
of  the  question  in  In  rt  Collie ;  ex  parte 
Smith  (8)  determined  which  party  was  to 
prove  in  the  bankruptcy  for  the  value  of 
the  goods  sold  by  Hopwood  &  Son,  yet,  in 
my  judgment,  that  is  not  such  a  question 
as  is  referred  to  in  section  102.  It  might 
with  as  much  reason  be  said  that  if  a 
creditor  made  a  claim  upon  a  surety  for 
the  bankrupt,  and  the  surety  alleged  that 
he  had  been  discharged  by,  for  instance, 
time  having  been  given  to  the  bankrupt, 
the  Court  of  Bankruptcy  had  authority  to 
decide  that  question,  because  the  result 
would  determine  whether  the  creditor  or 
the  surety  should  be  the  person  to  prove 
against  the  estate  of  the  bankrupt.  The 
motion  must  be  refused,  but  without  pre- 
judice to  any  action  that  Mr.  Beesty 
may  be  advised  to  bring  against  Messrs. 
Glyn  &  Co.,  and  under  the  circumstances  I 
think  there  should  be  no  order  as  to  costs. 
The  official  receiver  will  take  his  costs  out 
of  the  estate. 

Motion  refused^  without  coats. 


Solicitors  —  Stevens,  Bawtrec  k  Stevens,  for 
Mr.  Beesty ;  Murray,  Hutehins  k  Stirling,  for 
Glyn,  Mills  &  Co. ;  W.  W.  Aldridge,  for  the 
official  receiver. 


1884.     1 
uly  17.  / 


MULCKERN  AND  ANOTHER 
V,   D0ERK8. 


Practice — Joinder  of  Causes  of  Action — 
Irregularity — Appearance — "  Fresh  Step  " 
in  the  Proceedings — Order  XVIII.  rule  2 
— Order  LXX.  rule  2. 

Appearance  to  a  writ  is  a  "/resh  step  " 
taken  within  the  meaning  of  Order  LXX, 
rule  2,  and  a  writ  which  is  irregular  to  the 
knowledge  of  the  defendant  cannot  he  set 
aside  on  his  application  after  appearance. 

Appeal  from  chambers  in  an  action  in 
which  the  writ  was  specially  indorsed  with 
a  claim  for  the  possession  of  two  hoaaes 
and  mesne  profits,  and  also  for  the  arrears 
of  subscriptions  due  under  a  deed  of  mortr 
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gage  to  a  building  society  of  which  the 
pbiintifis  are'  trustees.  No  leave  had  been 
obtained  to  join  the  two  causes  of  action 
under  Order  XVIIL  rule  2(1). 

The  defendant  appeared,  and  then  an 
application  was  made  to  strike  out  either 
the  claim  for  possession  or  the  claim  for 
arrears  of  subscriptions,  on  the  ground  of 
want  of  leave.  The  Master  refused  this 
application,  and  then  gave  leave  to  join  the 
two  causes  of  action  in  one  writ ;  and  the 
Judge  at  chambers,  on  appeal,  affirmed 
the  Master's  order. 

Arthur  Taies,  for  the  defendant,  in  sup- 
port of  the  appeal. — There  is  no  power  to 
grant  the  leave  after  the  writ  is  issued,  as 
the  leave  is  a  condition  precedent— Pt^cA^r 
V.  Himls  (2). 

[HuDDLESTON,  B. — Is  uot  appearance  a 
fresh  step  within  Order  LXX.  rule  2  (3)  1] 

It  is  the  practice  not  to  allow  a  sum- 
mons to  be  taken  out  by  any  one  who  has 
not  appeared  to  the  writ,  and,  being  obliged 
to  appear,  our  appearance  cannot  prejudice 
our  right  to  apply  to  strike  this  out. 

Ashton  Cross,  for  the  plaintifib,  cited 
Musgrave  v.  Stevens  (4). 

Yates f  in  reply. — ^In  Afusgrave  v.  Stevens 
(4)  the  application  was  to  join  a  claim 
for  recovery  of  land  with  another  claim 
for  which  a  writ  had  already  been  issued 
— and  if  allowed  to  do  so  the  plaintiff 
would  have  "obtained  leave"  in  accord- 
ance with  Order  XVIII.  rule  2  (1).  That 
is  the  converse  of  this  case. 

HuBDLESTON,  B. — I  think  that,  whether 
leave  could  be  given  after  the  issue  of  the 
writ  or  not,  this  appeal  must  fail,  as  it  is 
clear  that  the  appearance  is  a  fresh  step 

(1 )  Order  XVIII.  rule  2 :  "No  cause  of  action 
shall,  unless  by  leave  of  the  Court  or  a  Judge, 
be  joined  with  an  action  for  recovery  of  land, 
except  claims  for  mesne  profits  or  arrears  of 
rent,  or  double  value  in  respect  of  the  premises 
claimed  or  any  part  thereof,  and  damages  for 
breach  of  any  contract  under  which  the  same 
or  any  part  thereof  are  held,  or  for  any  wrong 
or  iojnry  to  the  premises  claimed." 

(2)  Law  Rep.  11  Ch.  D.  905. 

(3)  Order  LXX.  rule  2 :  **  No  application  to 
•et  aside  any  proceeding  for  irregularity  shall 
be  allowed  unless  made  within  reasonable  time, 
nor  if  any  party  applying  has  taken  any  fresh 
step  after  knowledge  of  the  irregularity." 

(4)  Weekly  Notes,  1881,  p.  163. 


taken  by  the  defendant,  and  therefore,  by 
Order  LXX.  rule  2  (3),  the  application  to 
strike  out  one  or  other  of  these  claims  on 
the  groiiDd  of  irregularity  cannot  be  al- 
lowed. 

Hawkins,  J.,  concurred. 

Appeal  dismissed,  tvith  costs. 


Solicitors— Poncione  &  Leggatt,  for  plaintiffs  ; 
Arthur  K.  Griffiths,  for  dcfendiint. 


1884. 


DALLON  r.  GARROLD.    Ex  parte 

ADAMS. 


August  8.  J 

Solicitor  cmd  Client — Lien — C/iarging 
Order — Garnishee  Order — Priority — Soli- 
citors Act,  1860  (23  <6  24  Vict,  c'  127),  *. 
28. 

A  plaintiff  who  had  recovered  judg- 
ment  on  his  claim  issued  a  fi,fa,  in  execu- 
tion, and  the  a/mount  of  debt  and  costs  was 
paid  to  the  sheriff  in  redemption  of  the 
goods  seized.  On  the  day  after  such  debt 
and  costs  were  so  paid,  a  creditor  who  had 
obtained  a  judgment  against  the  plaintiff 
in  the  County  Court  took  out  a  garnishee 
8umm.ons  to  attach  the  money  in  the  hands 
of  tJie  sheriff.  Two  months  afterwards  the 
plaintiff^s  solicitor  obtained  a  cfiargiiig 
order  on  the  sum  in  the  sheriff*s  hands. 
On  the  return  of  the  garnishee  sutnmons, 
this  charging  order  was  shetcn  to  the 
County  Court  Judge,  who  thereupon  re- 
fused to  make  any  order  on  the  garnishee 
summons.  The  judgment  creditor  then 
applied  to  set  aside  the  charging  order  by 
summons  in  chambers,  and  Smith,  J., 
made  an  order  setting  it  aside: — Held, 
on  appeal,  that  the  solicitor's  charging 
order  had  priority  of  the  debt  to  the  judg- 
ment creditor,  aiul  must  stand. 

This  was  an  appeal  from  an  order  of 
Smith,  J.,  at  chambers,  setting  aside  a 
charging  order  in  favour  of  the  plaintifTs 
solicitor  on  certain  money  in  the  hands 
of  the  sheriff.  The  money  was  paid  on 
the  7th  of  April,  1884,  for  debt  and  costs 
to  the  sheriff  in  possession  under  a  writ 
of  ^.  fa.  in  execution  of  a  judgment  re- 
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covered  by  the  plaintiff  against  the  de- 
fendant. 

On  the  8th  of  April,  1884,  one  Savies, 
a  judgment  creditor  of  the  plaintiff,  took 
out  a  garnishee  summons  in  the  Hereford 
County  Court,  returnable  on  the  29th  of 
May,  and  adjourned  to  the  24th  of  June, 
1884. 

On  the  11th  of  June,  1884,  Adams, 
who  had  acted  as  the  plaintiff^s  solicitor 
in  this  action,  obtained  a  charging  order 
over  the  money  in  the  hands  of  the  sheriff 
from  a  Judge  at  chambers  under  23  k  24 
Vict.  c.  127.  8.  28. 

The  County  Court  Judge,  on  the  24th 
of  June,  refused  to  make  any  order  on  the 
garnishee  summons,  holding  that  the  soli- 
citor's charging  order  had  priority. 

On  the  12th  of  July  Davies  applied  to 
Smith,  J.,  in  chambers  to  set  aside  this 
charging  order,  which  the  learned  Judge 
did. 

Adams  appealed. 

HoUams,  in  support  of  the  appeal. — 
The  garnishee  summons  is  the  same  in 
effect  as  a  garnishee  order  nisi,  and  can- 
not override  the  solicitor's  right — Faithful 
V.  Ewen  (1)  and  Shipley  v.  Gray  (2).  The 
garnishee  order  not  being  made  absolute 
was  imperfect,  and  could  not  oust  the 
priority  of  the  lien  of  the  solicitor,  who  is 
the  meritorious  cause  of  the  recovery  of 
the  fund — Birchall  v.  Fugin  (3). 

£,  Hume  WiUiafna,  for  Davies. — The 
money  was  in  the  hands  of  the  sheriff 
as  trustee  for  the  plaintiff,  and  the  soli- 
citor's lien  was  thereby  extinguished. 

Pollock,  B. — I  am  of  opinion  that  this 
appeal  must  be  allowed.  The  object  of  the 
Act  IB  to  give  the  solicitor  an  additional 
means  of  enforcing  his  rights  when  he  has 
not  the  custody  of  the  fund,  although  as 
far  as  his  lien  is  concerned  no  statute  was 
necessary.  This  charging  order,  however, 
is  an  extension  of  that  right  of  lien  to 
enable  him  to  recover  the  amount  which 
he  claims  against  the  fund.  The  question 
here  ib  whether  this  order  is  to  be  treated 

(1)  26  W.R.  270 ;  47  Law  J.  Rep.  Chanc.  457 ; 
Law  Rep.  7  Oh.  D.  496. 

(2)  28  W.R.  877 ;  49  Law  J.  Rep.  C.P.  624. 

(3)  23  W.R.  923 ;  44  Law  J.  Rep.  C.P.  278 ; 
Law  Rep.  10  C.P.  397. 


as  an  ordinary  charging  order  in  fiivour 
of  another,  or  as  a  special  meaibs  of  getting 
his  costs  out  of  the  fund  in  whose-soever 
hands  it  may  be.  In  exercising  his  dis- 
cretion to  grant  or  refuse  the  order,  the 
learned  Judge  would  consider  whether  the 
solicitor  had  been  guilty  of  mcUaJidea,  or 
stood  by  and  allowed  some  other  person  to 
be  deceived.  But,  in  the  absence  of  mala 
fideSy  the  rule  is  clear  that  all  persons 
dealing  with  such  funds  must  treat  them 
as  subject  to  a  deduction  for  the  costs  of 
the  solicitor  who  recovered  them. 

I  think  this  order  was  properly  made, 
and  that  in  this  case  the  solicitor's  charge 
has  priority  over  all  claims  whatever. 

Lopes,  J.,  concurred. 

Appeal  allatved. 


Solicitors — Roberts  Sc  Barlow,  for  Adams; 
Thomas  White  &  Sons,  agents  for  Matthews 
&  Garrold,  Hereford,  for  Davies. 


[IN  THE  COURT  OF  APPEAL.] 
1884.        1  , 

July  29,  31.  /       ^=^^^  ^-  ^^8^^  * 

Fractice — Husband  and  Wife — Married 
WovverCs  Froperty  Act,  1882,  s.  1,  stdf-s,  2 
— 7Wt  committed  before  passing  of  Act — 
Right  of  Wife  to  stie  alone. 

A  married  woman  is  entitled  under  the 
Married  Women's  Froperty  Act,  1882, «.  1, 
sub-s.  2,  to  bring  an  action  in  respect  of  a 
tort  committed  upon  her  during  coverture 
before  the  comm,encem,ent  of  the  Act,  with- 
out joining  Iter  husband  as  plaintiff. 

Appeal  by  the  defendant  from  the  deci- 
sion of  a  Divisional  Court. 

The  action  was  brought  by  the  plaintiff, 
a  married  woman,  in  her  own  name,  to 
recover  damages  for  libel,  trespass,  and 
assault.  At  the  trial  the  plaintiff  was 
nonsuited,  but  the  Divisional  Court  (Den- 
man,  J.,  and  Manisty,  J.)  set  aside  the 
nonsuit,  and  granted  a  new  trial.  The 
defendant  now  appealed,  and  at  the  hear- 
ing an   objection   inter   alia  was  taken 

*  Coram  Brett,  M.R. ;  Bowen,  L.J.,  and  Fry, 
Luf. 
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,27.   } 
24.    J 


JENKS  AND  OTHERS  V, 
TURPIN. 


Gaming  —  Common  Gaming  House  — 
17  <C-  18  Vict.  c.  38.  a.  4:— Unlawful 
Gaming, 

Upon  an  information  for  the  offence  of 
ufdawful  gaming  laid  under  section  4  of 
17  <^  18  Vict.  e.  38,  Jenks,  the  proprietor 
oj  the  Park  Club  and  occupier  of  the  club 
premises,  was  convicted  of  tJie  offence  cw  "  a 
person  who  kept  and  used  the  house  for 
the  purpose  of  unlawful  gaming  ** ;  four 
of  the  committee  were  convicted  of  the 
offence  as  ^^  i^^sons  wlw  Iwd  the  manage- 
ment of  and  assisted  in  conducting  t/ie 
business  of  the  house" ;  and  three  members 
of  the  dub  were  convicted  of  tJie  offence  as 
persons  who  by  playing  ^'  assisted  in  con- 
ducting the  bu9iness  of  tJie  housed* 

The  game  of  baccarat  trcw  played  nightly 
at  the  dub.  About  twelve  persons  played 
at  a  time  at  a  special  table  provided  for 
the  purpose.  One  of  t/ie  players  kept  the 
bank  and  played  against  all  the  ot/iers  wJio 
sat  round  the  table.  Three  packs  of  cards 
were  used  for  the  deal,  two  cards  were  dealt 
to  each  player,  the  banker  included.  T/ie 
object  of  the  game  was  to  get  nine  in  pips, 
or  as  near  thereto  as  possible.  After  the 
cards  had  been  dealt,  the  players  before  look- 
ing at  their  cards  made  stakes  within  the 
bank  limit.  The  ba/rJeer  then  looked  at  his 
cards,  and  declared  whether  he  would  give 
the  players  the  option  of  draunng  a  fresh 
card,  and  each  of  the  players  in  turn  then 
eleeted  to  draw  or  stand.  If  the  banker  had 
nine  and  none  of  the  others  had,  he  swept  the 
board.  If  he  had  not  nine,  but  a  less 
number,  he  won  from  all  who  were  further 
from  nine,  and  paid  to  all  who  were  nearer 
to  nine  than  he  was.  Play  commenced  every 
afternoon  at  4.30,  and,  with  the  exception 
of  three  hours*  intermission,  was  continued 
until  3,  and  at  times  until  S,  the  next 
morning.  Tfie  banks  ranged  from  251.  to 
1,000/.,  and  there  was  a  fresh  bank  about 
every  twenty  minutes. 

Upon  each  of  these  banks  Jenks  received 
one  per  cent.  He  also  received  ds.  froin 
each  player  up  to  2  a.m.  After  that  hovr 
he  received  bs.  per  hourjrom  each  player 
up  to  5  a.m.,  and  after  that  11.  per  hour 
from  each  player.  lie  also  cashed  cheques 
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for  the  players,  charging  one  per  cent,  for 
so  doing.  The  committee  had  the  control 
of  the  internal  management  of  tJie  dub. 
The  members  were  elected  by  the  committee, 
and  paitl  an  entrance  fee  of  ten  guineas 
and  an  annual  subscription  of  six  guineas. 
None  but  members  were  admitted  to  the 
card  room : — 

Held,  that  the  offence  oJ  "  urdawful 
gaming "  consists  in  gaming — that  is, 
playing  at  a  game  of  chance  for  money — at 
a  common  gaming-Jiouse.  That  the  Park 
Club  was  a  common  gaming-house,  and 
t/iat  the  playing  therein  of  baccarat  loas 
*^  unlawful  gamiivg  "  within  section  4  of 
17  d;  18  Vict.  c.  38. 

Held  also,  tJiat  Jenks  and  the  four  mem- 
bers of  t/ie  committee  were  properly  con- 
victed, but  that  the  players  were  wrongly 
convicted  of  the  charge  preferred  against 
them  under  the  statute. 

Case  stated  under  20  &  21  Vict.  c.  43, 
and  42  &  43  Vict.  c.  49. 

The  appellants  were  summoned  before 
Sir  James  Ingham,  chief  magistrate  of  the 
police  courts  of  the  Metropolis,  sitting  at 
Bow  Street  Police  Court,  on  the  7th  of 
February,  1884,  for  having  on  the  1st 
of  December,  1883,  at  7  Park  Place,  St. 
James's  Street,  in  the  Metropolitan  Police 
District,  each  committed  offences  against 
section  4  of  17  &  18  Vict.  c.  38  (1). 

(1)  17  &  18  Vict.  c.  38.  s.  4,  is  as  follows  :-- 
«<  Any  person,  being  the  owner  or  occupier  or 
having  the  use  of  any  hoose,  room,  or  place,  who 
shall  open,  keep,  or  use  the  same  for  the  pur- 
pose of  unlawful  gaming  being  carried  on  there- 
in, and  any  person  who  being  the  owner  or 
occupier  of  any  house  or  room  shall  knowingly 
and  wilfully  permit  the  same  to  be  opened, 
kept,  or  used  by  any  other  person  for  the  pur- 
pose aforesaid,  and  any  person  having  the  care 
or  management  of  or  in  any  manner  assisting  in 
conducting  the  business  of  any  house,  room,  or 
place  opened,  kept,  or  used  for  the  purpose 
aforesaid,  and  any  pe^n  who  shall  advance  or 
furnish  money  for  the  purpose  of  gaming  with 
persons  frequenting  such  house,  room,  or  place, 
may  on  summary  conviction  thereof  before  any 
two  Justices  of  tlie  i'cace  [or  before  a  magistrate 
sitting  in  one  of  the  Metropolitan  police  courts] 
be  adjudged  by  such  Justices  to  forfeit  and 
pay  such  penalty  not  exceeding  500/.  as  to  such 
Justices  shall  seem  fit,  and  may  be  further  ad- 
judged by  such  Justices  to  pay  such  coats 
attending  such  conviction  as  to  them  shall  seem 
reasonable;  and  on  the  non-payment  of  such 
penalty  and  costs,  or  In  the  first  instance  if  to 
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The  appellants  had  each  a  right  to  claim 
to  be  tried  by  a  jury,  according  to  section 
17  of  42  &  43  Vict.  c.  49,  and  the  magis- 
trate informed  them  of  their  right,  and 
asked  whether  they  desired  to  be  tried  by 
a  j ury.  Their  counsel  and  solicitor  waived 
that  right  and  stated  that  they  would 
submit  to  the  magistrate's  summary  juris- 
diction. It  was  further  agreed  that  the 
cases  of  all  the  appellants  should  be  hoard 
and  determined  on  the  same  evidence, 
each  being  allowed  to  make  their  defence 
either  personally  or  by  counsel  or  by 
solicitor.  There  were  similar  summonses 
against  all  the  defendants  for  committing 
the  same  offence  on  the  28th  and  29bh  of 
November,  1883,  and  although  the  evi- 
dence of  those  offences  was  identical  with 
that  of  the  offence  on  the  1st  of  December 
on  which  the  magistrate  adjudicated,  only 
one  penalty  for  one  offence  wa.s  adjudged 
on  conviction. 

It  was  proved  that  Jenks  was  the  pro- 
prietor of  the  Park  Club,  and  occupier 
of  the  house  7  Park  Place,  St.  James's 
Sti-eet.  It  was  proved  that  John  C.  Wil- 
kinson, Sir  Charles  Cunningham,  Lewis 
David  Franklin,  and  Francis  Phillips, 
were  members  of  the  committee  of  manage- 
ment of  the  said  club,  and  that  Arthur 
Fitch,  Sussex  Nesbit,  and  Frederick 
Charles  Hayes  were  players  of  baccarat  in 
•  the  said  house  on  the  said  1st  of  December, 
1883.  The  powers  of  the  committee  were 
set  out  in  the  rules  of  the  club,  a  copy  of 
which  was  annexed,  and  letters  of  the 
secretary  shewed  that  the  committee  had 
given  orders  that  between  certain  days 
baccarat  should  not  be  played  by  any 
members  of  the  card  room,  that  subse- 
quently the  committee  had  resolved  to 
fdlow  the  said  game  of  baccarat  to  be  re- 
sumed by  members  in  the  card  room,  and 
that  finally  on  the  18th  of  January,  1884, 
at  a  full  meeting  of  the  committee,  a  reso- 
lution was  unanimously  passed  suspending 
the  game  of  baccarat  until  after  the  3lRt 
of  January  following. 

The  general  facts  are  contained  in  the 
notes  of  evidence,  which,  so  far  as  are 
material,  were  as  follows : — 

the  said  Jostices  it  shall  seem  fit,  may  be  com- 
mitted to  the  common  gaol  or  House  of  Correc- 
tion with  or  without  hard  labour  for  any  time 
not  exceeding  twelve  calendar  months." 


Inspector  Donald  Swanson,  Criminal 
Investigation  Department :  "  On  the  19th 
of  December  I  went  to  the  Park  Club, 
7  Park  Place,  St.  James's  Street,  accom- 
panied by  Inspector  Turpin.  I  saw  the 
pro]>rietor,  Mr.  Jenks,  and  Mr.  Dalton, 
the  secretary.  I  asked  Mr.  Jenks  to  tell 
me  the  particulars  respecting  the  club  that 
I  would  ask  him.  I  wrote  down  in  his 
presence  what  he  said,  and  subsequently 
read  it  over  to  him.  The  statement  is  as 
follows  : — *  Morris  Jenks  says  :  The  Park 
Club  was  opened  by  me  on  or  about  June 
or  July,  1882.  At  the  game  of  baccarat 
a  regulation  bank  is  the  one  taken  by  one 
of  the  meknbers  in  his  turn  who  chooses  to 
take  it.  It  must  not  be  less  than  50^. 
Every  third  bank  before  2  a.m.  is  a  regu- 
lation bank.  The  other  banks  are  offered 
at  auction.  Each  banker  pays  one  per 
cent.,  and  the  punters  5^.  each,  which  is 
called  "  card  money,"  up  to  2  A.ii.  After 
that  hour  5«.  an  hour  is  charged,  up  tOl 
5  A.M.,  when,  to  make  playing  prohibitory, 
11.  an  hour  is  charged.  The  club  is  a 
proprietary  one,  of  which  I  am  the  pro- 
prietor. The  profits,  if  any,  go  to  me. 
The  profits  arise  from  subscriptions  and 
card  money ;  the  kitchen  has  been  a  loss, 
and  wine  and  cigars  sold  at  almost  cost 
price.'  On  the  21st  of  December  I  saw 
him  again.  He  then  said, '  Members'  own 
cheques  are  cashed  by  my  authority,  and 
one  per  cent,  is  charged  as  an  insurance 
against  bad  cheques.  I  should  not  cash 
any  member's  cheques  beyond  a  reasonable 
amount.  I  should  cash  cheques  to  the 
amount  of  200^.,  which  I  consider  a  rea- 
sonable amount. — I  understood  the  game 
was  played  according  to  the  rules,  and 
that  each  member  could  take  the  bank 
by  putting  his  name  down  on  the  slate." 

Inspector  Tiu*pin  corroborated. 

Frederick  Hatton,  night  steward  of  the 
Park  Club :  **  Mr.  Jenks  is  the  only  pro- 
prietor I  know.  There  is  a  card  room  at 
the  club.  Baccarat  is  played  there  nightly ; 
it  requires  a  special  table,  with  arrange- 
ments for  the  banker  and  punters.  My 
duties  are  in  the  card  room.  About 
twelve  gentlemen  play  nightly,  beginning 
at  4.30  P.M.,  and  ceasing  at  7.30  p.m., 
commencing  again  from  10.30  to  11  p.m., 
and  continuing  till  3  o'clock  a.m.  and  up 
to  8  o'clock  in  the  morning.    There  would 
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be  a  fresh  bank  every  twenty  minutes. 
If  the  bank  lost,  tbe  word  *  banco '  would 
close  the  bank,  which  means  that  the 
punter  declares  to  play  for  the  amount  of 
money  in  the  bank.  I  cash  the  cheques 
for  Mr.  Jenks,  amounting  to  200/.,  to  a 
member.  I  would  cash  more  than  one 
cheque  a  night  for  a  member.  The  bank 
would  not  unusually  amount  to  300/.  I 
hand  over  all.  moneys  to  the  proprietor, 
and  I  receive  the  money  to  cash  cheques 
from  Mr.  Jenks.  When  the  banker  has 
lost  his  money  the  bank  is  ended,  but  he 
can  renew  it  three  times,  pa3^ng  nothing 
for  renewals.  The  banker  has  to  put 
down  ready  money  to  the  amount  of  300/. 
The  game  is  played  sometimes  with  three 
packs  of  whist  cai*ds,  so  there  would  be 
156  cards.  There  would  be  about  sixteen 
deals  before  the  cards  would  be  exhausted, 
which  takes  about  twenty  minutes." 

Stephen  Coleman  (one  of  the  defen- 
dants) :  ''I  have  been  in  the  habit  of  playing 
baccarat  at  the  club,  and  have  seen  banks 
from  25/.  to  300/.  I  was  present  on  the 
three  nights  specified  in  the  summons,  and 
the  game  of  baccarat  was  played  on  those 
nights  upon  the  average  I  have  named. 
The  game  has  been  higher.  An  open  bank 
is  1,000/.  and  upwards.  I  have  known  it 
reached  very  seldom — possibly  once  a 
week.  I  never  saw  it  over  1,000/.  The 
object  of  the  game  is  to  get  nine.  Ten  is 
baccarat.  The  skill  is  in  knowing  when 
to  draw  and  when  not  to  draw.  All  the 
fairly  exercised  skill  in  the  world  would 
not  enable  you  to  draw  the  nine  of  cards, 
if  you  had  no  luck.  The  nine  beats  every 
card  below  it.  Baccarat  is  a  fair  game 
between  the  players.  The  chances  are 
equal,  and  no  advantage  is  to  be  had  except 
from  skill  and  luck.  If  I  had  funds  I 
would  prefer  to  bank,  as  with  luck  I  could 
win  much  quicker.  The  banker  has  a 
slight  extra  chance  because  he  can  draw." 

The  magistrate  found  that  all  the  de- 
fendants had  been  guilty  of  unlawful 
gaming; 

He  adjudged  the  appellant  Jenks  to 
have  been  guilty  of  the  offence  on  the  1st 
of  J>eoember,  1883  (as  occupier,  or  having 
the  use  of  the  said  house),  in  keeping  and 
Qsing  the  said  house  for  the  purpose  of 
imlawful  gaming,  and  fined  him  500/. 

He  adjudged  the  appellants  WilkinsoUi 
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Cunningham,  Franklin,  and  Philips  to 
have  been  guilty  of  the  offence,  as  persons 
who,  being  committee  men,  had  the  man- 
agement of  and  were  assisting  in  conducting 
the  business  of  the  house  so  kept  and  used 
for  the  purpose  of  unlawful  gaming,  and 
fined  each  of  them  500/.  I'espectively. 

Pie  adjudged  the  appellants  Fitch, 
Nesbit,  and  Hayes  to  have  been  guilty  of 
the  offence,  as  persons  who  assisted,  by 
playing,  in  conducting  the  business  of  the 
house  so  kept  and  used  for  the  purpose  of 
unlawful  gaming,  and  fined  each  of  them 
100/.  respectively. 

The  points  of  law  submitted  for  tbe 
opinion  of  the  Court  were :  (1)  Was  the 
gaming  according  to  the  facts  proved  unlaw- 
ful ;  (2)  Were  the  appellants,  other  than 
Jenks  the  proprietor  and  occupier,  persons 
who  in  law  upon  the  facts  proved  come 
within  the  descriptions  mentioned  in  the 
Act,  neither  having  the  management  or 
assisting  in  conducting  the  business  of  the 
gaming-house. 

May  26,  27.— Charles  Russell,  Q,C. 
{Poland  with  him),  for  the  appellants. 

Besley  {E,  Clarke,  Q.C,  with  him),  for 
the  respondents. — The  arguments  and 
authorities  referred  to  are  fully  set  out  in 
the  judgments. 

Hawkins,  J.  (on  June  24). — Upon  the 
facts  stated  in  the  case,  there  can  be  no 
doubt  that  Mr.  Jenks  was  to  all  intents 
the  occupier  and  keeper  of  the  house  in 
question,  whatever  were  the  purposen  for 
which  it  was  open  and  kept.  This  indeed 
was  not  disputed  upon  the  argument  before 
us,  or  before  tbe  learned  magistrate  before 
whom  the  case  was  heard.  The  real  and 
only  substantial  question  is  whether  it 
was  opened  and  kept  for  the  purpose  of 
unlawful  gaming  being  carried  on  therein. 

On  the  part  of  the  appellants  it  was 
argued  that  the  primary  object  in  opening 
and  keeping  the  house  was  that  it  might 
be  used  as  an  ordinary  social  club,  and  that 
although  there  was  nightly  play  in  the 
house,  at  which  considerable  sums  of  money 
were  won  and  lost,  yet  such  play  was 
merely  incidental  and  ancillary  to  that 
primary  object.  On  the  other  hand,  the 
respondents  contended  that  the  primary 
object  was  thfit  tbe  house  should  be  u^ed 
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for  the  purpose  of  gaming,  just  as  much  as 
the  old  gaming-houses  were  used  which  it 
was  the  object  of  the  statute  to  suppress, 
and  that  the  social  arrangements  were 
merely  subsidiary  to  its  use  for  such 
gaming  purposes,  indeed  were  necessjiry 
for  the  accommodation  and  comfort  of  the 
members  of  the  club,  and  to  conceal  its 
true  character.  The  learned  magistrate 
took  this  latter  view.  I  very  much  doubt 
whether,  even  if  we  difiere<l  from  him,  we 
should  be  justified  in  reversing  his  decision, 
the  question  being  one  purely  of  fact.  I 
do  not,  however,  differ ;  on  the  contrary, 
I  think  that  the  evidence  in  support  of 
his  conclusion  is  overwhelming.  What 
are  the  admitted  facts  1  We  must  assume 
Mr.  Jenks  to  be  a  person  of  ordinary 
intelligence  and  business  capacity,  and, 
having  no  special  regard  or  affection  for 
the  members  of  hLs  club  (who,  moreover, 
were  to  be  elected  by  the  committee,  and 
not  by  himself),  to  be  at  least  desirous  of 
making  some  profit  out  of  the  house,  for 
the  rent  and  all  the  expenses  for  which  he 
was  personally  liable.  Now,  the  wine  and 
cigars  being  sold  at  only  little  above  cost 
price,  and  the  kitchen  carried  on  at  a  loss, 
it  may  be  taken  that  there  was  really  no 
profit  on  these  items;  and  I  very  much  ques- 
tion whether  the  rent,  repairs,  insurances, 
rates,  taxes,  gas,  water,  candles,  filing, 
salaries  of  day  and  night  stewards,  wages 
of  servants,  their  maintenance  and  clothing, 
depiieciation  of  furniture,  <fec.,  and  interest 
on  capital  invested,  could  possibly  be 
covered  by  the  annual  subscriptions  and 
entrance  fees  of  the  members — the  number 
of  whom  was  probably  in  a  great  measure 
induced  by  the  fact  that  play  would  be  the 
order  of  things  for  sixteen  hours  out  of 
the  day. 

The  printed  rules  are  no  doubt  most 
admirable,  and  from  reading  them  nobody 
would  suppose  there  was  even  a  aoup^on 
of  a  gambling  character  about  the  estab- 
lishment. Bule  21  says  that  '*  Hazard 
shall  not  be  played  in  the  club,  nor  shall 
dice  be  used  in  the  club-house  " ;  rule  22, 
''  The  points  at  whist  shall  not  exceed  H. " ; 
and  rule  23,  ^*  All  games  shall  be  played 
for  ready  money  only."  One  could  almost 
imagine  that  these  three  rules  were  framed 
expressly  in  order  that  they  might  be  set 
up,  if  necessity  arose,  to  vindicate  the 


character  of  the  club  as  one  of  a  non- 
gambling  chaiucter,  where  a  gentleman 
might  dine  and  enjoy  his  rubber  of  whist 
if  he  pleased,  but  would  not  be  permitted 
under  any  circumstances  to  gamble. 

In  the  letter,  I  do  not  find  that  these 
rules  were  broken,  but  nothing  could  be  less 
indicative  than  these  rules  of  the  nightly 
routine  of  the  establishment.  From  half- 
past  four  in  the  afternoon  till  eight  o'clock 
on  the  following  morning  those  who  liked 
could  play.  There  was  a  night  steward 
(Mr.  Hatton),  whose  duties  were  in  the 
card  room.  Baccarat  was  the  game 
throughout  the  night,  and  at  it  thousands 
were  nightly  won  and  lost.  Mr.  Russell 
gave  us  a  vivid  description  of  this  game, 
and  the  privileges  and  respective  positions 
and  chances  of  the  bankers  and  players  at 
it.  And  from  the  evidence  we  learn  that 
no  bank  can  be  less  than  50/. ;  that  the 
ordinary  regulation  banks  ranged  from  50/. 
to  300/. ;  that  an  '*  open  "  bank  sometimes 
reached  1,000/. ;  that  ordinarily  there  is  a 
fresh  bank  every  twenty  minutes ;  that  a 
special  table  and  arrangements  are  pro- 
vided for  the  bankers  and -players ;  that 
for  each  bank  three  packs  of  cards  are 
used ;  that  for  this  accommodation  Mr. 
Jenks  received  for  each  bank  one  per  cent, 
and  each  punter  5^.,  as  card  money,  up  to 
2  A.M.;  after  which  5«.  an  hour  was  diarged 
up  to  5  A.M.,  when,  to  make  playing  prohi- 
bitory, 1/.  an  hour  was  charged  ;  and  that 
members'  cheques  were  cashed  by  Mr.  Jenks, 
at  a  charge  of  one  per  cent. — ^for  what 
purposes  these  cheques  were  cashed  we  can 
draw  our  own  conclusions. 

When  all  these  facts  are  looked  at,  even 
with  a  most  indulgent  eye,  is  it  possible  for 
any  man  in  his  senses  to  doubt  that  the 
house  was  really  kept  and  opened  for  the 
purpose  of  gaming,  at  the  game  of  baccarat, 
as  its  main  and  principal  object,  and  not  as 
a  mere  social  club,  in  which  gambling  even 
to  a  considerable  extent  was  an  ancillary  1 
I  think  it  right,  however,  to  add,  that  if 
the  house  had  been  kept  open  for  a  double 
purpose — namely,  as  an  honest  social  dub 
for  those  who  did  not  desire  to  play,  as 
well  as  for  the  purpose  of  gaming  for  tiioee 
who  did — ^it  would  none  the  less  be  "  a 
house  opened  and  kept  for  the  purpose  of 
gaming." 

The  enactment,  however,  under  which 
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this  conviction  took  place  (17  &  18 
Yict.  c.  38.  8.  4)  is  not  directed  against 
every  person  who  keeps  a  house  in  which 
gaining  takes  place ;  it  imposes  a  penalty 
only  on  those  who  open,  keep,  or  use  a 
house  for  the  purpose  of  "unlawful" 
gaming  being  carried  on  therein,  or  who 
assist  in  the  management  of  the  business 
of  such  house. 

This  brings  me  to   the  first  question 
submitted    for    our    opinion  —  namely, 
whether    the    gaming    for   the    carrying 
on    which    this  house   was  opened   was 
"  unlawful  "  gaming.      In   dealing  with 
this  question  I  think  the  learned  magistrate 
has  taken  rather  too  narrow  a  view  of 
section  4,  in  treating  the  question  whether 
the  gaming  was  unlawful  as  dependent 
upon  whether  the  games  played  were  un- 
lawful games.       The  section  makes    no 
mention  of  unlawful  games,  nor  does  it  in 
any  way  confine  its  operation  to  persons 
keeping  houses  for  gaming  at  such  games 
— ^it    is    directed    generally    against   all 
persons  keeping  houses  for  the  purpose  of 
unlawful  gaming.     The  illegality  of  the 
gaming  is  what  we  have  to  look  to,  and 
not   merely   the  illegality  of  the  game. 
Gaming  may  be  unlawful  by  reason  of  the 
place  in  which  it  takes  place,  or  unlawful- 
ness of  the  game  itself.     The  common 
law  did  not  prohibit  the  playing  at  dice 
and  cards — 1 1  Co.  Rep,  87 ;  Sherhon  v.  Cole- 
bach  (2) ;  they  were  not  unlawful  games. 
But  the  keeping  of  a  common  gaming-house 
was  at  common  law  an  indictable  ofience 
^Hawk.  P.O.  (3),  Bac,  Abr. "  Nuisance"  A. 
(4).     Can  anybody  doubt  that  at  common 
law,  if  dice  and  cards  were  played  in  a 
common  gaming-bouse  as  part  of  the  un- 
lawful business  thereof,  such  gaming  would 
be  unlawful,  though  the  games  in  them- 
Helves  were  not  so  ?     To  me,  therefore,  it 
seems  that,  in  order  to  determine  whether 
the  gaming  was  unlawful,  two  matters  pre- 
Hent  themselves  for  consideration  :  Fii*st, 
was  this  house  a  common  gaming-house  in 
which  all  gaming  was  unlawful  \    Secondly, 
was  it  opened  for  the  purpose  of  an  unlaw- 
ful game  being  played  therein  so  as  to  make 
that  particular  gaming  unlawful  1     In  con- 
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sidering  this  latter  question  we  have  con- 
fined our  attention  to  the  game  of  baccarat, 
no  other  game  played  therein  having  been 
suggested  to  be  an  unlawful  game. 

Fii*st,  was  this  house  kept  as  a  common 
giiming- house  so  as  to  make  it  an  indictable 
nuisance  at  common  law  1     In  Hawkinses 
Pleas  of  tlie  Crown  (5)  it  is  said  that  "  all 
common  gaming-houses  are  nuisances  in 
the  eye  of  the  law,  not  only  because  they 
are  great  temptations  to  idleness,  but  also 
because  they  are  apt  to  draw  together  great 
numbers  of  disorderly  persons,  which  cannot 
but  be  very  inconvenient  to  the  neighbour- 
hood " ;  and  in  the  following  section  7  he 
says :  "  A  common  play-house  may  be  a 
nuisance  if  it  draw  together  such  numbers 
of  coaches  or  people  as  prove  generally 
inconvenient  to  the  places  adjacent " ;  but 
he  goes  on  to  draw  a  distinction  between 
nuisances  so  occasioned  and  such  nuisances 
as    bawdy-houses    and    common  gaming- 
houses, stating  that  '*  play-houses  are  not 
nuisances  in  their  own  nature,  but  may 
only  become  such  by  accident,  whereas  the 
others  cannot  but  be  nuisances."     Speaking 
of  gaming,  Blackstone  (in  vol.  4,  p.  171) 
says:  "Next    to    that    of    'luxury'   (6) 
naturally  follows  the  ofience  of  gaming, 
which  is  generally  introduced  to  supply  or 
retrieve  the  expenses  occasioned   by  the 
former,  it  being  a  kind  of  tacit  confession 
that  the  compsmy  engaged  therein  do  in 
general  exceed  the  bounds  of  their  respec- 
tive fortunes ;  and  therefore  they  cast  lots 
to  determine  upon  whom  the  ruin  shall  at 
present  fall,  that  the  rest  may  be  saved 
a  little  longer.     But,  taken  in  any  light, 
it  is  an  ofience  of  the  most  alarming  nature, 
tending  by  necessary  consequence  to  pro- 
mote public  idleness,  theft,  and  debauchery 
among  those  of  a  lower  class ;  and,  among 
persons  of  a  superior  rank,  it  hath  fre- 
quently  Ijeen  attended   with  the  sudden 
ruin  and  desolation  of  ancient  and  opulent 
families,  an  abandoned  prostitution  of  every 
principle  of  honour  and  virtue,  andtooofben 
hath  ended  in  self-murder."  Later  on  in  the 
same  section  he  says :  *'  It  is  the  gaming 
in  high  life  that  demands  the  attention  of 
the  magisti-ates ;  a  passion  to  which  every 


(2)  2  Vent.  175. 

(3)  Book  1.  c.  75,  ss.  1,  6. 

(4)  Vol.  6,  p.  178. 


(5)  Book  1,  c.  75,  fi.  6. 

(6)  Against    wliich    samptnary    laws    then 
existed  :  see  4  Black.  Com.  170,  s.  7. 
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valuable  consideration  is  made  a  sacrifice.*' 
In  Russell  on  Crimes  (7)  the  principle 
alleged  upon  which  common  gaming-houses 
ai*e  punishable  as  nuisances  is  that  they  aro 
"  detrimental  to  the  public,  as  they  promote 
cheating  and  other  corrupt  practices,  and 
incite  to  idleness  and  avaricious  ways  of 
gaining  property  great  numbers  whose 
time  might  be  otherwise  employed  for 
the  good  of  the  community."  In  The 
King  v.  Rogier  and  Another  (8),  which 
was  an  indictment  for  keeping  a  common 
gaming-house,  Mr.  Justice  Best  said : 
"Any  practice  which  has  a  tendency  to 
injure  the  public  morals  is  a  common  law 
offence";  and  both  he  and  Chief  Justice 
Abbott  treated  playing  at  even  innocent 
games  for  excessive  amounts  as  illegal. 
As  to  excessive  gaming,  however,  I  shall 
have  a  word  or  two  to  say  hereafter. 

After  a  careful  consideration  of  the  facts 
and  of  all  that  has  been  so  ably  addressed  to 
us  upon  the  subject,  1  have  come  to  the 
conclusion  that  there  was  an  abundance  of 
evidence  that,  in  all  its  essential  character- 
istics, the  Park  Club  House  was  a  "  common 
gaming-house,"  and  that^  as  such,  the  keeper 
of  it  might  have  been  indicted  as  for  a 
nuisance  at  common  law.  Its  pernicious 
tendency  cannot  be  doubted,  and  to  it 
almost  all  the  dicta  of  the  various  writei-s 
1  have  refen'ed  to  might  be  truly  applied ; 
and  the  learned  magistrate  expressly  finds 
that  the  game  played  at  this  house  is  one 
which  pix)motes  ''idleness  and  avaricious 
ways  of  getting  money,  and  that  it  unfits 
])ei*8ons  for  the  performance  of  their  duties 
in  life."  It  is  true  that  no  annoying  inter- 
ference in  the  public  sti*eets  can  be  pointed 
to,  so  that  in  that  sense  a  public  nuisance 
avnnot  be  said  to  have  been  created ;  but 
that  is  not  necessary — see  TJie  Queen  v. 
Rice  and  AnotJier  (9). 

In  my  judgment  the  keeping  a  common 
gaming-house  is  in  itself  a  nuisance,  and 
the  keeper  of  it  is,  as  such,  guilty  of  an  in- 
dictable offence ;  neither,  although  doubts 
seem  to  have  arisen,  do  I  think  it  makes 
any  difference  that  the  use  of  the  house  and 
the  gaming  therein  was  limited  to  the  sub- 

(7)  Vol.  i.  428. 

(8)  1  B.  &  0.  272 ;  better  reported  in  2  Dowl. 
&  Ry.  431. 

(9)  B5   Law    J.    Hep.  M.C.  93;    Law  Bep. 
1  C.C.R.  21. 


scribers  and  members  of  the  club,  and  that 
it  was  not  open  to  all  persons  desirous  of 
using  the  same.  If  this  could  be  set  up  as  a 
defence  to  an  indictment  any  indictment  for 
keeping  a  common  gaming-house  might  be 
defeated.  To  no  gaming-house  is  the  public 
at  large  invited  to  go  without  restriction  of 
some  sort  or  other.  The  keeper  of  such 
a  house  has  always  the  right  to  permit  or 
refuse  admission  to  any  one  he  pleases,  or 
to  make  such  rules  as  he  may  think  fit  for 
the  regulation  of  such  admission.  Here  he 
placed  himself  in  the  hands  of  the  com- 
mittee to  elect  whom  they  would,  provided 
only  the  number  of  members  did  not  exceed 
500.  If  the  admission  of  500  persons  to 
a  gaming-house  does  not  make  it  a  common 
gaming-house,  it  might  equally  be  said  that 
the  admission  of  5,000  would  not.  The 
law  does  not  require  that  it  shall  be  a 
public  gaming-house :  a  common  gaming- 
house is  that  which  is  forbidden — that  is, 
a  house  in  which  a  large  number  of  persons 
ai-e  invited  habitually  to  congregate  for  the 
purpose  of  gaming. 

I  now  proceed  to  discuss  the  question 
whether  this  house  was  kept  for  the 
])urposo  of  unlawful  gaming  in  the  sense 
of  gaming  at  unlawful  games — a  some- 
what difficult  subject  to  deal  with,  be- 
ciiuse,  with  very  few  exceptions,  no  games 
have  been,  in  so  many  words,  by  name 
declared  to  be  unlawful ;  and  yet,  in  using 
the  words  "unlawful  games,"  it  is  clear 
the  Legislature  intended  them  to  cover 
and  include  some  games  which,  being  law- 
ful in  themselves,  were  only  made  unlawful 
when  played  in  particular  places  or  by  par- 
ticular persons.  This  I  shall  point  out 
when  I  come  to  refer,  as  I  must  do,  to  the 
statutes  cited  in  the  comise  of  the  argument. 

I  have  already  stated  that  at  common 
law  the  playing  at  any  game  was  legal 
and  permissible — 11  Co,  Rep.  87.  In 
Sherhon  v.  Colebach  (a.d.  1691)  (2),  which 
was  an  action  to  recover  201.  lost  by  the 
defendant  to  the  plaintiff  at  liazard,  the 
Court  said  :  "  Neither  is  play  at  dice  in  it- 
self unlawful,  though  prohibited  by  several 
statutes  to  certain  persons  and  to  be 
used  in  certain  places."  Bacon^s  Ahridg- 
inentj  however  (tit.  "  Gaming,"  A.),  states 
this  with  some  qualification — namely,  that 
such  games  must  be  played  innocently  and 
by  way  of  reci^eation.    The  passage  runs 
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thoa :  *'  It  seems  that  by  the  oommon  law 
the  playing  at  cards,  dioe,  <Ssc.,  when  prac- 
tised innocently  and  as  a  recreation,  the 
better  to  fit  a  person  for  business,  is  not  at 
all  unlawful  nor  punishable  as  any  offence, 
whatever."  I  do  not  find  this  qualification 
recognised  in  any  reported  case  or  in  any 
other  of  the  old  text-books.  If  played 
innocently  and  for  recreation  only,  it  would 
not  be  gaming  at  all — see  The  Qiteen  v. 
Ashton  (10).  There  a  publican  was  con- 
Ticted  ''for  suffering  an  unlawful  game 
called  dominoes  to  be  played  in  his  house 
against  the  tenor  of  his  licence,"  which 
makes  it  a  provision  that  the  party  licensed 
**  do  not  knowingly  suffer  any  unlawful 
games  or  any  gaming  whatsoever  therein." 
It  was  not  proved  that  any  stake  was  played 
for.  The  XJourt  quashed  the  conviction. 
Lord  Campbell,  in  giving  judgment,  said  it 
had  not  been  shewn  that  the  game  of 
dominoes  was  necessarily  in  itself  unlaw- 
ful ;  and,  as  to  gaming,  he  said,  "  parties 
may  play  at  a  game  which  is  not  in  itself 
unlawful  without  gaming.  If  money  were 
staked,  that  would  be  gaming."  I  think, 
therefore,  that,  in  the  passage  cited  from 
B<teon*8  Abridgment^  the  writer  only  in- 
tended to  state  generally  that  innocent 
play  was  perfectly  lawful,  and  not  to  leave 
it  to  be  inferred  that  at  common  law  to 
play  at  dice  otherwise  than  for  recreation 
was  unlawful. 

No  case  was  cited  to  us,  nor  have 
I  been  able  to  find  any,  in  which  a 
person  was  held  punishable  at  common 
law  in  respect  of  gaming  except  for  a 
nuisance  as  the  keeper  of  a  common 
gaming-house.  We  must  take  it  there- 
fore, I  think,  that  at  common  law  no 
game  was  in  itself  unlawful,  and  must 
look  to  the  statutes  to  see  what  games  are 
rendered  unlawful  by  Legislative  enact- 
ments. 

The  first  to  which  reference  need  be 
made  of  these  statutes — the  33rd  Hen.  8. 
c.  9 — had  for  its  main  object,  not  so  much 
the  prevention  of  gaming  as  a  vice  inju- 
rious to  the  morals  of  the  people,  as  the 
advancement  and  maintenance  of  archery 
for  the  defence  of  the  country,  the  science 
and  practice  of  which  had  been  neglected 
by  the  growing  habit  of  playing  at ''  un- 

(10)  1  B.  &  B.  286;  23  Law  J.  Bep.  M.C.  1. 
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lawful  games  and  play."  It  is  entitled 
"The  Bill  for  the  maintaining  artillery 
and  the  debarring  of  unlawful  games." 
By  the  11th  section  it  is  enacted  that  no 
person  shall  for  his  gain  keep  any  common 
house,  alley,  or  place  of  (11)  [bowling,  coyt- 
ing,  cloysh-cayls,  half -bowl,  tennis],  dicing- 
table,  or  carding,  or  any  other  game  pro- 
hibited by  any  statute  theretofore  made 
(see  3  Hen.  8.  c.  3,  and  6  Hen.  8.  c.  2),  or 
any  unlawful  new  game  then  invented  or 
thei*eafter  to  be  invented,  upon  pain  of 
4:0*.  for  every  day,  <fec.  By  the  12th  sec- 
tion, every  person  aning  and  haunting  any 
of  the  said  houses  and  plays,  and  there 
playing,  was  to  forfeit  each  time  6«.  8c/. 
The  16th  section  of  the  same  A.ct  imposed 
penalties  on  artificers'  .servants,  d^c,  play- 
ing at  unlawful  games  out  of  Christmas, 
&c.  The  17th  section  repealed  all  previous 
statutes  made  for  the  restraint  of  unlawful 
games. 

Now,  in  this  statute,  it  will  be  ob- 
served there  is  nothing  to  make  any 
game  absolutely  unlawful.  It  is  made 
unlawful  to  keep  for  gain  any  house  for 
playing  at  such  games  as  are  specified  in 
section  1 1 ;  and  it  ^>a  made  penal  for  any 
person  to  play  at  such  games  in  such 
houses ;  and  persons  of  humble  rank,  such 
as  artificers,  are  forbidden  to  play  at  such 
games  out  of  ChrLstmas  or  without  licence ; 
but  that  is  all.  The  games,  though  calle<l 
unlawful,  are  only  forbidden  to  be  played 
in  certain  places,  and  by  a  specified  class 
of  persons,  only  at  specified  times. 

Next  comes  the  statute  16  Car.  2.  c.  7  (the 
whole  of  which  is  repealed  by  8  &  9  Vict, 
c.  109,  s.  15),  entitled  "  An  Act  against  de- 
ceitful, disoi'derly,  and  excessive  gaming." 
It  was,  as  its  preamble  shews,  passed  for  a 
totally  different  purpose  than  that  contem- 
plated by  33  Hen.  8.  c.  9.  It  begins  by  reciting 
that  *^  all  lawful  g}imes  and  exercises  should 
not  be  otherwise  used  than  as  innocent  and 
moderate  recreations,  and  not  as  constant 
trades  or  callings  to  gain  a  living  or  make 
unlawful  advantage  thereby."  Then  it  goes 
on  to  recite  that,  "  by  the  immoderate  use 
of  them,  many  mischiefs  and  inconveniences 
do  arise,"  and  among  them  the  encourage- 
ment of  idle  and  disorderly  persons  and 

(11)  These  games  within  brackets,  and  the 
like,  are  by  8  &  9  Vict.  c.  109.  s.  1  declared  to 
be  no  longer  unlawful. 
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the  debauching  of  many  of  the  younger 
sort  both  of  the  nobility  and  gentry  and 
others,  to  the  loss  of  their  time,  the  ruin 
of  their  foi-tunes,  and  the  withdrawing 
them  from  laudable  employments.  The 
2nd  section  of  the  Act  is  directed  against 
fraud  and  deceit  in  playing  at  any  game. 
The  3rd  section  is  directed  against  ex- 
cessive and  immodeitite  gaming,  and  enacts 
that,  if  any  person  shall  play  at  any  game 
(other  than  with  and  for  ready  money), 
and  shall  lose  exceeding  100/.  at  any  one 
time,  he  shall  not  be  bound  to  pay,  and 
the  person  winning  shall  forfeit  treble  the 
value  of  all  he  shall  win  above  100/. 
Again  it  will  be  observed  in  this  statute 
no  game  is  made  unlawful  in  itself.  In 
Aj^phgarth  v.  CoUey  (12)  Baron  Eolfe  said  : 
I*  The  Act  (16  Car.  2.  c.  7)  itself,  both  in 
its  title  and  preamble,  appears  to  be 
directed  solely  against  fi'audulent  and 
excessive  play,  and  to  be  in  no  respect 
pointed  at  moderate  play,  where  there  is 
no  fraud." 

Next  in  order  comes  the  9  th  Anne, 
c.  14,  entitled  "An  Act  for  the  better 
preventing  of  excessive  and  deceitful 
gaming.''  By  section  2,  any  person  who 
shall  at  any  one  sitting  lose  10/.  and 
shall  pay  the  same,  may  within  thi*ee 
months  recover  the  same  back  from  the 
winner ;  and  in  case  the  person  losing  the 
money  does  not  recover  it  back,  any  other 
person  may  recover  the  same  and  treble 
the  value  thereof — one  moiety  for  his  own 
use,  the  other  for  the  poor  of  the  parish 
"  where  the  offence  shall  be  committed." 
The  5th  section  makes  it  an  indictable 
offence  to  win  any  amount  by  fraudulent 
play,  or  to  win  of  any  person  at  any  one 
time  above  the  value  of  1 0/.  Section  6  is 
dii^ected  against  persons  who  support  them- 
selves by  gaming  only,  and  it  empowers 
Justices  of  the  peace  to  require  from  every 
person  who  appears  to  them  to  maintain 
the  principal  part  of  his  expenses  by  gaming 
to  find  sureties  for  his  good  behaviour  for 
twelve  months,  and  in  default  to  be  com- 
mitted to  the  common  gaol.  Again,  it  will 
be  noted  that  no  game  is  rendered  unlaw- 
ful ;  but  excessive  or  fiuudulent  gaming  at 
any  game  is  made  an  indictable  offence. 

The  12th  Geo.   2.  c.  28,  entitled  "An 

(12)  10  Mee.  &  W.   723 ;    12   Law   J.   Rep. 
Bxcb.  34. 


Act  for  the  more  effectual  preventing 
of  excessive  and  deceitful  gaming/'  in 
the  first  section  recites  various  statutes 
prohibiting  lotteries,  and  then,  after  re- 
citing that  several  persons  have  for  many 
years  past  carried  on  and  set  up  certain 
fraudulent  games  and  lotteries  to  be  de- 
termined by  the  chance  of  cards  and 
dice,  imder  the  denomination  of  the  games 
of  the  ace  of  hearts,  pharaoh,  basset,  and 
hazard,  by  section  2  enacts  that  "  the  said 
games  of  the  ace  of  hearts,  pharaoh,  basset, 
and  hazard  are,  and  are  thereby  declared 
to  be,  games  and  lotteries  by  cards  or  dice 
within  the  meaning  of  the  Acts  prohibit- 
ing lotteries,  and  that  every  person  who 
shall  keep  the  said  games  shall  be  subject 
to  all  the  penalties  inflicted  upon  persons 
keeping  lotteries '' ;  and  in  section  3  it  is 
enacted  that  every  person  who  shall  play 
or  stake  at  either  of  the  said  games  shall 
be  liable  to  a  penalty  of  50/.  In  this,  as 
in  several  other  statutes,  there  is  a  provi- 
sion that  the  Act  shall  not  extend  to 
prevent  playing  or  gaming  at  any  games 
within  any  of  the  royal  palaces.  This 
statute  expressly  declared  the  games  of 
ace  of  hearts,  pharaoh,  basset,  and  hazard 
to  be  lotteries,  and  on  that  account  to  be 
illegal. 

In  the  following  year,  13  Geo.  2, 
another  statute  was  passed  (13  Geo.  2. 
c.  19),  which,  after  enacting  some  curious 
and  interesting  provisions  (since  repealed 
by  3  &  4  Vict.  c.  5)  relating  to  horse- 
racing,  and  in  section  9  reciting  that, 
notwithstanding  the  good  and  wholesome 
law  made  in  the  preceding  year,  some 
fraudulent  and  deceitful  games  had  been 
invented,  and  that  a  game  called  "  passage  " 
was  then  daily  practised  and  carried  on, 
it  was  thei^fore  enacted  that  the  said 
game  of  passage  and  every  other  game  in- 
vented or  to  be  invented  with  a  die  or 
dice  (backgammon  and  the  other  games 
then  played  with  the  liackgammon  tables 
only  excepted)  shall  bo  deemed  games  or 
lotteries  by  dice,  and  it  inflicts  penalties 
upon  all  persons  keeping  tables  for  play- 
ing, or  playing  at,  the  said  games.  Pas- 
sage and  other  games  of  a  like  nature 
played  with  dice  are  thus  added  to  the 
list  of  unlawful  games.  The  18  Geo.  2. 
c.  34.  s.  1,  after  reciting  the  mischief 
attendant  upon  excessive  gaming,  dec.,  lind 
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that  a  "  pernicious  "  game  called  roulet  or 
roly-polj  was  then  daily  practised,  enacted 
that  no  person  should  keep  any  house  for 
playing  roulet  or  roly-poly,  or  any  other 
game  with  cards  or  dice  already  prohibited 
by  law,  under  penalties  prescribed.  By 
section  2  it  was  enacted  that  if  any  person 
should  play  at  roulet,  or  at  any  game  with 
cards  or  dice  already  prohibited  by  law, 
he  should  incur  the  penalties  therein  pre- 
scribed. By  the  8th  section  of  the  same 
Act  it  was  enacted  that  any  person  winning 
or  losing  at  play  at  any  one  time  10/.  snould 
be  liable  to  be  indicted  and  fined  ^Ye  times 
the  value  of  the  sum  so  won  or  lost.  (This 
section  was  repealed  by  8  db  9  Vict.  c.  109.) 
This  Act,  it  will  be  seen,  makes  illegal 
the  game  of  roulet,  which  is  a  game  of 
chance.  The  25  Geo.  2.  c.  36  throws  but 
little  light  upon  the  subject.  Section  8, 
however,  enacts  that  any  person  who  shall 
appear,  act,  or  behave  himself  as  master, 
or  as  the  person  having  the  care,  govern- 
ment, or  management  of  any  gaming- 
house, shall  be  deemed  and  taken  to  he 
the  keeper  thereof,  and  liable  to  be  pun- 
ished as  such  notwithstanding  he  shall 
not  in  &ct  be  the  real  keeper  or  owner 
thereoH 

In  this  state  the  law  (so  far  as  re- 
lates to  the  immediate  question  before 
us)  was  when  the  8  <k  9  Yict.  c.  109 
(1845)  was  passed.  By  that  Act,  entitled 
^An  Act  to  amend  the  law  concerning 
games  and  wagers,"  after  reciting  that 
''the  laws  heretofore  made  in  restraint 
of  unlawful  gaming  have  been  found  of 
no  avail  to  prevent  the  mischiefs  which 
may  happen  therefrom,  and  also  apply  to 
sundry  games  of  skill  firom  which  the  like 
mischief  cannot  arise,"  by  section  1  it  is 
enacted  that  so  much  of  33  Hen.  8.  c  9, 
whereby  any  game  of  mere  skill,  such  as 
bowling,  coyting,  cloysh-cayls,  half-bowl, 
tennis,  or  the  like,  is  declared  an  unlawful 
game,  or  which  enacts  any  penalty  for 
playing  at  such  game  of  skill  as  aforesaid, 
shall  be  repealed ;  and  also  so  much  of  the 
said  Act  as  makes  it  lawful  for  every 
master  to  license  his  servants,  and  for 
every  nobleman,  <Sks.,  to  license  his  or  their 
servants  or  fieunily,  to  play  at  cards,  dice, 
or  tables,  or  any  unlawful  game,  shall  be 
repealed ;  and  no  such  licence  shall  avail 
any  person  to  exempt  him  from  the  danger 
Vol.  68.— U.O. 


THE  DUTIES  OF  MAGISTRATES. 


169 


or  penalty  of  playing  at  any  unlawful 
game,  or  in  any  common  gaming-house. 
Nothing  could  more  clearly  indicate  the 
intention  of  the  Legislature  to  legalise  to 
all  persons  and  at  all  times  mere  games  of 
skill,  but  to  preserve  in  their  integrity  all 
the  penalties  which  then  attached  to  the 
playing  at  unlawful  games  anywhere,  or 
gaming  at  all  (even  at  lawful  games)  in 
common  gaming-houses,  and  to  deprive 
every  person  of  the  power  to  license  such 
playing  or  gaming.  The  2nd  section  de- 
fines what  in  de&ult  of  other  evidence 
shall  be  suf&cient  to  prove  a  house  to  be  a 
common  gaming-house  (13).  After  recit- 
ing that  doubts  had  arisen  whether  certain 
houses,  alleged  or  reputed  to  be  opened  for 
the  use  of  the  subscribers  only,  or  not  open 
to  all  persons  desirous  of  using  the  same, 
are  to  be  deemed  common  gaming-houses, 
it  is  declared  lind  enacted  that  **  in  default 
of  other  evidence  proving  any  house  or 
place  to  be  a  common  gaming-house,  it 
shall  be  sufficient,  in  support  of  the  all^;a- 
tion  in  any  indictment  or  information  that 
any  house  or  place  is  a  common  gaming- 
house, to  prove  that  such  house  or  place  is 
kept  or  used  for  playing  therein  at  any 
unlawful  game,  and  that  a  bank  is  kept 
there  by  one  or  more  of  the  players  ex* 
clnsively  of  the  others,  or  that  the  chances 
of  any  game  played  therein  are  not  alike 
favourable  to  all  the  players,  including 
among  the  players  the  banker  or  other 
person  by  whom  the  game  is  managed,  or 
against  whom  the  other  players  stake, 
play,  or  bet;  and  every  such  house  or 
place  shall  be  deemed  a  common  gaming- 
house such  as  IB  contrary  to  law  and  for- 
bidden to  be  kept  by  33  Hen.  8.  c  9." 
By  section  4  it  is  enacted  that  ''the 
owner  or  keeper  of  any  common  gaming- 
house, and  every  person  having  the  care 
or  management  thereof,  and  also  every 
banker,  croupier,  and  other  person  who  shall 
act  in  any  manner  in  conducting  the  busi- 
ness of  any  common  gaming-house,"  shall, 
on  conviction,  besides  any  penalty  or 
punishment  to  which  he  may  be  liable 
under  33  Hen.  8.  c  9,  be  liable  to  forfeit 

(13)  The  fact  that  a  house  ia  a  common 
gaming-hoiise  may  ntill  be  established  by  any 
evidence  which  might  prove  it  to  be  so  at  com« 
men  law.  This  2nd  section  only  defines  what 
will  suffice  in  default  of  other  evidence. 
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a  penalty  not  exceeding  100/L  The  power 
to  indict  for  keeping  a  common  gaming- 
house is  not  taken  away,  but  a  summary 
conviction  would  be  a  bar  to  a  subsequent 
indictment.  By  this  statute  (8  &  9  Yict. 
c.  109.  8.  15)  the  statutes  16  Car.  2.  c.  7, 
9  Anne,  c.  14  (so  far  as  it  is  above  referred 
to),  and  18  Geo.  2.  c.  34  (so  far  as  above 
mentioned),  were  repealed.  The  statute 
16  «k  17  Vict.  c.  119  was  directed  to  the 
suppression  of  betting-houses,  and  has  no 
application  to  the  present  case.  Then 
came  the  statute  17  ds  18  Yict.  c.  38 
(1854),  under  which  the  conviction  now 
in  question  was  made.  It  is  entitled  "  An 
Act  for  the  suppression  of  gaming-houses.'' 
It  recites  the  8  &  9  Yict.  c.  109,  and  by 
section  4  enacts  that  ''  any  person  being 
the  owner  or  occupier,  or  having  the  use 
of  any  house,  room,  or  place,  who  shall 
open,  keep,  or  use  the  same  for  the  pur- 
pose of  unlawful  gaming  being  carried  on 
therein,  and  any  person  who,  being  the 
owner  or  occupier  of  any  house  or  room, 
shall  knowingly  and  wilfully  permit  the 
same  to  be  opened,  kept,  or  used  by  any 
other  person  for  the  purpose  aforesaid,  and 
any  person  having  the  care  or  management 
of  or  in  any  manner  assisting  in  conduct- 
ing the  business  of  any  house,  room,  or 
place,  opened,  kept,  or  used  for  the  pur- 
pose aforesaid,  and  any  person  who  shall 
advance  or  furnish  money  for  the  purpose 
of  gaming  with  persons  frequenting  such 
house,  room,  or  place,"  may  on  summary 
conviction  be  adjudged  to  pay  a  penalty 
not  exceeding  500/.  with  costs,  <bc. 

I  have  cited  at  some  length  these  various 
statutes,  even  where  the  provisions  have 
been  repealed,  for  the  purpose  of  shewing 
the  general  current  of  legislation  against 
gaming-houses,  and  making  more  intelli- 
gible what  I  am  about  to  say  upon  the 
question  as  to  what  are  ''  unlawful  games  " 
within  the  meaning  of  the  statutes.  I 
divide  them  into  two  classes — first,  those 
which  are  absolutely  forbidden  by  name, 
and  to  the  gaming  at  which  a  penalty  is 
attached.  This  class  includes  ace  of 
hearts,  pharaoh  (or  faro),  basset,  and 
hazard — ^made  illegal  by  12  Qeo.  2.  c.  28 ; 
passage,  and  every  other  game  with  a 
die  or  dice  except  backgammon — ^made 
illegal  by  13  Geo.  2.  c.  19 ;  and  roulet  (or 
roly-poly) — made  illegal  by  18   Gteo.   2. 


0.  34.  The  second  class  comprisesa  number 
of  games  not  altogether  prohibited  under 
penal  consequences,  nor  -declared  to  be 
altogether  illegal,  but  which  nevertheless 
have  been  styled  ** unlawful"  by  the 
Legislature,  because  the  keeping  of  houses 
for  playing  them  and  the  playing  them 
therein  by  anybody  were  rendered  illegal. 

Now,  the  games  thus  treated  as  unlawful 
by  33  Hen.  8.  c.  9,  are  bowling,  ooyt- 
ing,  cloysh-cayls,  half- bowl,  tennis,  dicing- 
table,  or  carding,  or  any  other  manner  of 
game  prohibited  by  any  statute  thereto- 
fore made,  or  any  unlawful  new  game  then 
invented  or  made,  or  any  other  new  un- 
lawful game  thereafter  to  be  invented, 
found,  had,  or  made.  As  to  bowling, 
coyting,  cloysh-cayls,  half-bowl,  and  tennis, 
these  seem  to  have  been  games  of  mere 
skill ;  and,  although  they  remained  unlaw- 
ful games  until  the  year  1845,  the  statute 
33  Hen.  8.  c.  9  was  repealed  as  to  them 
and  all  other  like  games  of  skill  by  8  <fe  9 
Yict.  c.  109.  8.  1.  Since  that  statute, 
therefore,  the  only  games  made  unlawful 
by  33  Hen.  8.  c.  9  are  games  of  dice  or 
cards,  whether  such  games  were  known  at 
the  time  of  the  passing  of  that  statute  or 
have  been  since  invented.  All  such  games, 
if  they  are  games  of  chance,  or  games  of 
chance  and  skill  combined  (which  cannot 
be  called  games  of  mere  skill),  are,  in  my 
opinion,  clearly  within  the  meaning  of  the 
words  "  unlawful  games  "  in  the  17  dc  18 
Yict.  c.  38.  The  language  of  the  Ist 
section  of  8  <&  9  Yict.  c.  109,  in  referring 
to  the  33  Hen.  8.  c.  9,  and  repealing  only 
so  much  of  it  as  applied  to  games  of  skill, 
is  a  strong  indication  of  the  intention  of 
the  Legislature  that  all  the  other  games 
mentioned  in  the  statute  of  Hen.  8.  were 
to  continue  to  be  treated  as  unlawful  in 
the  sense  in  and  to  the  extent  to  which 
they  were  made  unlawful  by  that  statute, 
namely,  unlawful  if  played  in  a  house 
kept  for  playing  at  them. 

The  unlawful  games,  then,  now  are-— ace 
of  hearts,  pharaoh,  basnet,  hazard,  passage, 
roulet,  every  game  of  dice  except  bads- 
gammon,  and  every  game  of  cards  which 
is  not  a  game  of  mere  skill ;  and,  I  incline 
to  add,  any  other  mere  game  of  chance. 
Does  bacc^Eirat  come  witmn  this  category  1 
The  description  of  the  game  given  by  Mr. 
Russell  satisfies  me  that  it  does.    It  ia  a 
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game  of  cards.    It  is  a  game  of  clianoe ; 
and  though,  as  in  most  other  things,  ex- 
perience and  judgment  may    make  one 
player  or  banker    more    successful  than 
another,  it  would  be  a  perversion  of  words 
to  gay  it  was  in  any  sense  a  game  of  mere 
skill.     It  is,  therefore,  in  my  opinion,  an 
unlawful  game  within  the  meaning  of  the 
statute.     It  is  said  that  it  is  a  game  of 
modem  invention.      That  may  ^;  and, 
assuming  it  to  be  so,  it  is  just  what  the 
Legiskkture    intended  to   include  in   the 
phraseology  of  the  11th  section  of  33  Hen. 
8.  c  9,  as  a  ''  new  unlawful  game  there- 
after to  be  invented."    If  I  am  right  in 
tills  view,  then,  apart  from  any  question 
whether  the  other  evidence  establishes  this 
to  be  a  common   gaming-house,  there  is 
clearly  sufficient  to  establish  it  as  such 
under  section  11  of  8  A  9  Vict.  c.  109.     I 
think  it  expedient  to  say  that,  since  the 
repeal  of  the  statute  of  Anne  (9  Anne,  c. 
14)  and  18  Geo.  2.  c.  34,  I  do  not  think 
excessive  gaming  upon  any  game  would  in 
itself  render  the  game  unlawful :  for  ex- 
cessive gaming  per  se  is  not  any  longer 
a  legal  offence.     It  was  not  one  at  com- 
mon law,  and  there  now  exists  no  sta- 
tute   against    it.     The  dictum  of   Lord 
Tenterden  in  The  King  y.  Rogier  (8),  that 
''  the  playing  for  huge  and  excessive  sums 
of  money  would  of  itself  make  any  game 
unlawful/'  must  be  now  read  having  regard 
to  the  fact  that  when  that  dictum  was 
uttered  the  statute  of  Anne  against  ex- 
cessive gaming  was  in  full  force.     Never^ 
theless,  though   excessive  gaming  is    no 
longer  per  se  unlawful,  the  fact  that  it  is 
habitually  carried  on  in  a  house  kept  for 
the  purpose  of  gaming  is  a  cogent  piece  of 
evidence  to  be  offered  to  a  jury  or  other 
Mbunal  called  on  to  determine  whether 
that  house  is  a  common  gaming-house,  so 
as  to  make  the  keeper  of  it  liable  to  be 
indicted  for  a  nuisance  at  common  law. 

Being  satisfied  that  Mr.  Jenks  was  the 
occupier  of  the  house,  that  he  opened  and 
kept  it  for  the  purpose  of  gaining  at, 
among  other  games,  baccarat,  and  that 
baccarat  is  an  unlawful  game  within  the 
meaning  of  the  statute,  I  am  of  opinion  he 
was  properly  convicted,  under  the  4th 
section  of  17  &  18  Vict.  c.  38,  of  opening 
and  keeping  a  house  for  the  purpose  of  un- 
lawful gamiDg;  and,  having  regsurd  to  what 
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I  have  already  said  as  to  the  house  being  a 
common  gaming-house,  I  am  of  opinion 
that  the  conviction  may  also  be  supported 
upon  the  ground  that  all  gaming  therein, 
even  at  lawful  games,  was  unlawful  gaming. 
I  have  now  disposed  of  the  case  so  far  as 
regards  Mr.  Jenks. 

As  i*egards  the  four  members  of  the 
committee  of  management,  Mr.  Wilkinson, 
Sir  Charles  Cunningham,  Mr.  Franklin, 
and  Mr.  Phillips,  having  decided  that 
the  house  was  opened  and  kept  for  un- 
lawful gaming,  the  only  remaining  ques- 
tion is  whether  these  appellants  had 
the  care  or  management  of  or  in  any 
manner  assisted  in  conducting  the  busi- 
ness thereof.  I  am  of  opinion  that  they 
did  undertake,  and  had  such  care  and 
management,  and  did  so  assist  in  conduct- 
ing the  business  of  the  house.  It  is  im- 
possible to  doubt  that  they  were  cognisant 
of  the  rules  and  regulations  of  the  dub, 
and  of  its  true  character.  The  2nd  rule 
expressly  places  the  internal  arrangements 
of  the  dub  under  the  management  of  the 
committee.  The  committee  elect  the  mem- 
bers; they  have  power  to  make  by-laws 
for  its  regulation;  and,  above  all,  they 
exercised  an  authority  with  reference  to 
this  very  game  of  baccarat,  to  allow  it  to 
be  played,  or  to  suspend  the  game  pending 
the  proceedings  before  the  magistrate.  I 
think  there  was  abundance  of  evidence  to 
warrant  their  conviction. 

And  now,  lastly,  as  to  the  players — 
Messrs.  Fitch,  Nesbit,  and  Hayes — I  do  not 
find  any  evidence  that  they  did  more  than 
play  at  baccarat  in  the  house.  By  so  doing 
it  may  be  that  they  to  some  extent  enhanced 
the  profits  of  the  house,  but  it  does  not 
shew  that  they  took  any  part  in  the  care  or 
management  of  it.  A  customer  who  buys 
an  artide  at  a  shop  might  just  as  wdl  be 
said  to  assist  in  conducting  the  business  of 
the  shop.  The  law  does  not  make  it  an 
offence  to  add  to  the  profits  of  a  gaming 
establishment.  It  requires  that  there 
should  be  assistance  in  conducting  the 
business.  Whenever  the  Legislature  has 
intended  to  impose  a  penalty  upon  a  mere 
player  at  an  unlawful  game,  there  has 
been  an  express  enactment  to  that  effect. 
(See  33  Hen.  8.  c.  9.  s.  12;  16  Car.  2. 
0.  7.  B.  3 ;  9  Anne,  c.  14.  s.  5  ;  12  Oeo.  2. 
C.28.S.3;  13 Geo.  2. c  19.8. 9;  18Geo.2« 
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c.  34.  s.  2,  <S^.)  It  is  not  necessary  for  us 
to  enquire  whether  for  playing  at  such  a 
game  as  baccarat  a  player  is  subject  to 
any  penalty.  It  is  sufficient  for  us  to  say 
that  this  conviction  for  assisting  in  con- 
ducting the  business  of  the  house  cannot 
be  sustained  as  against  the  mere  players. 
In  the  coarse  of  the  argument  it  was 
asked,  what  is  the  magistrate  to  do  with 
persons  taken  into  custody  in  a  common 
gaming-house  under  the  authority  of 
33  Hen.  8.  c.  9,  or  8  &  9  Vict.  c.  109. 
88.  3  and  6  ?  It  is  not  necessary  now  to 
answer  that  question,  but  I  would  refer  to 
the  14th  section  of  33  Hen.  8.  c.  9,  which 
does  not  seem  to  have  been  repealed  (see 
8  &  9  Vict.  c.  109.  88.  1,  3,  and  6),  and 
from  which  it  would  seem  that  the  Justices 
have  power  to  require  recognisances  from 
such  parsons  no  more  to  haunt  such 
gaming-houses  or  to  play  at  such  pro- 
hibited games.  Moreover,  the  1 2th  section 
of  33  Hen.  8.  c.  9,  also  unrepealed,  imposes 
a  penalty  on  persons  playing  in  gaming- 
houses at  unlawful  games ;  and  12  G«o.  2. 
0.  28.  8.  3,  also  unrepealed,  makes  persons 
playing  at  ace  of  hearts,  dbc,  liable  to  a 
penalty  of  50^.  So  also  13  G«o.  2.  c.  19. 
B.  9,  makes  it  penal  to  keep  houses  or  to 
play  at  games  of  dice. 

For  the  reasons  above  expressed,  I  am 
of  opinion  that  the  gaming  in  respect  of 
which  the  convictions  were  made  was  un- 
lawful; that  Bfi  regards  the  defendants 
Jenks,  Wilkinson,  Cunningham,  Franklin, 
and  Phillips,  the  convictions  ought  to  be 
affirmed;  but  that  as  regards  the  defen- 
dants Fitch,  Nesbit,  and  Hayes,  they  ought 
to  be  quashed. 

I  have  but  a  few  words  more  to  say.  Mr. 
Russell,  at  the  conclusion  of  his  able  argu- 
ment for  the  appellants,  appealed  to  us  not 
to  make  a  law  to  meet  a  defect  in  the  laws 
as  they  now  stand.  We  have  no  idea  of  dong 
so.  We  do  but  administer  the  law  as  we 
believe  it  to  be,  and  to  have  existed  for 
many  a  long  year,  though  it  has  been  so 
often  broken  and  disregarded  with  im- 
punity, that  at  last  its  existence  seems  to 
have  been  forgotten;  and,  quoting  the 
language  of  Blackstone  (14),  I  say,  "  Our 
laws  against  gaming  are  not  so  deficient  as 
ourselves  and  our  magistrates  in  putting 
those  laws  in  execution." 

(14)  Vol,  4,  p.  173. 


Smith,  J. — ^Tbis  is  a  case  stated  by  Sir 
James  Ingham  for  the  opinion  of  the  Court. 
The  matter  for  determination  is  whether 
all  or  any  of  the  defendants  have  been 
guilty  of  the  offence  created  by  section  4  of 
the  17  &  18  Vict.  c.  38.  That  section 
enacts  that  "  any  person,  being  the  owner 
or  occupier  or  having  the  use  of  any 
house,  room,  or  place,  who  shall  open, 
keep,  or  use  the  same  for  the  purpose  of 
unlawful  gaming  being  carried  on  therein, 
and  any  person  who,  being  the  owner  or 
occupier  of  any  house  or  room,  shall  know- 
ingly and  wilfully  permit  the  same  to  be 
opened,  kept,  or  used  by  any  person  for 
the  purpose  aforesaid,  and  any  person 
having  the  care  or  management  of  or  in 
any  manner  assisting  in  conducting  the 
business  of  any  house,  room,  or  place 
opened,  kept,  or  used  for  the  purpose 
aforesaid,  and  any  person  who  shall  ad- 
vance or  furnish  money  for  the  purpose  of 
gaming  with  any  person  frequenting  such 
house,  room,  or  place,  may,  on  summary 
conviction  thereof  before  any  two  Justices 
of  the  peace,  be  adjudged  by  such  Justices 
to  forfeit  and  pay  a  penalty  not  exceeding 
500^." 

The  facts  are  as  follows :  The  appellant 
Morris  Jenks  was,  on  the  1st  of  December, 
1883,  proprietor  of  and  occupied  the  house 
No.  7  Park  Place,  St.  James's  Street. 
He  opened  this  house  for  the  purposes 
hereinafter  detailed  in  the  month  of  July, 
1882,  and  kept  it  so  open  down  to  the 
1st  of  December,  1883.  The  appellants 
Sir  Charles  Cunningham,  Lewis  David 
Franklin,  John  C.  Wilkinson,  and  Francis 
Phillips,  were  members  of  the  committee  of 
management  of  what  was  called  the  Park 
Club,  which  club  existed  at  No.  7  Park 
Place,  St.  James's  Street.  The  appellants 
Arthur  Fitch,  Sussex  Nesbit,  and  Fred- 
erick Charles  Hayes  were  on  the  1st  of 
December,  1883,  engaged  in  playing  a  game 
called  baccarat  at  the  house,  and  were 
members  of  the  club,  but  were  not  other- 
wise interested  in  the  house. 

When  the  appellant  Jenks  opened  the 
house  in  July,  1882,  he  formed  the  club 
therein  which  was  called  the  Park  Club. 
By  the  rules  and  regulations  for  the 
government  of  the  same,  it  was  provided, 
amongst  other  things — (a)  that  the  club 
should  consist  of  500  members,  and  that 
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the    internal   arrangements  of  the  club 
should  be  managed  by  a  committee  of  not 
more  than  twelve  members ;  (5)  the  elec- 
tion of  candidates  should  be  by  the  com- 
mittee, and  one  black  ball  should  exclude ; 
(c)  the  entrance-fee  should  be  ten  guineas, 
the  annual  subscription  six  guineas;  {d) 
under    no  pretence  should   strangers  be 
admitted  into  the  card-room ;  («)  hazard 
should  not   be   played   at    the  club,  nor 
should  dice  be  used  in  the  club-house ; 
(/)  the  points  at  whist  should  not  exceed 
1/. ;    (g)  all  games  should   be  played  for 
ready   money    only;   {h)   the   committee 
should  have  power  to  make  such  by-laws 
and  regulations  as  might  appear  necessary 
for  the  good  order  and  better  regulation  of 
the  club.     There  were  other  rules  regard- 
ing the  internal  management  of  the  estab- 
lishment, which,  to  me,  seem  immaterial 
to  the  present  case. 

The  mode  by  which  the  appellant  Jenks 
remunerated  himself  for  opening  and  keep- 
ing the  house  was  as  follows : — First,  by 
entrance  fees;   secondly,   by  annual  sub- 
scriptions;   thirdly,   by   card-money  and 
other  money  obtained  from  persons  play- 
ing at  cards  at  his  house.     The  kitchen 
was  carried  on  at  a  loss,  and  the  wine  and 
cigars  sold  were  sold  at  almost  cost  price. 
There  was  no  other  source  of  income.     I 
have  not  any  account  shewing  the  expen- 
diture necessary  to  be  made    for    rent, 
servants,  and  oUier  establishment  charges. 
The  following  facts  were  proved : — From 
4  in  the  afternoon  until  3  the  next  morning, 
and  at  times  until  8  the  next  morning, 
with  the  exception  of  some  three  hours 
between  7.30  and  10.30  p.m.,  there  was 
played  nightly  at  the  house  a  game  called 
baccarat.   About  twelve  persons  played  at 
it  at  a  time.   To  state  it  shortly,  the  game 
is  as  follows  : — A  special  table  is  provided 
for  the  game,  with  arrangements  for  the 
banker  and  others  playing.     One  of  the 
persons  playing  keeps  the  bank,  and   is 
called  the  "banker";  the  others  playing 
are  called  ''punters."     The  banker  plays 
against  the  others,  who  all  sit  round  the 
table.     Three  packs  of  cards  shuffled  to- 
gether are  used  for  the  deal.    Two  cards  are 
dealt  to  each  player,  the  banker  included. 
The  object  of  the  game  is  tQ  get  "  nine 
in  pips,"  or  as  near  thereto  as  possible. 
Alter  the  cards  have  been  dealt,  the  players 
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before  looking  at  their  cards  make  stakes 
within  the  bank  limit.     The  banker  then 
looks  at  his  cards,  and  declares  whether  he 
will  give  the  players  the  option  of  drawing 
a  fresh  card ;  each  of  the  players  in,  turn 
then  elects  to  draw  or  stand.     In  this  con- 
sists what  has  been  termed  at  the  bar  the 
skill  of  the  game — namely,  the  determining 
either  by  banker  or  player  whether  to  draw 
or  stand.     If  the  banker  has  nine,  and  none 
of  the  others  have,  he  sweeps  the  board ;  if 
he  has  not  nine,  but  a  lesser  number,  he 
wins  from  all  who  are  further  from  nine,  and 
pays  to  all  who  are  nearer  to  nine  than  he 
is.     The  banker  has  a  slight  extra  chance, 
and  with  luck  can  win  much  quicker  than 
an  ordinary  player.     The  banks  kept  at  the 
house  ranged  in  amounts  from  a  minimum 
of  2bl,  to  a  maximum   of  1,000^.     The 
regulation  bank,  as  it  is  called,  was  not 
less  than  50/.,  and  would  not  unusually 
amount  to  300/.    Every  third  bank  before 
2  A.M.  was  a  regulation  bank,  and  it  took 
about  twenty  minutes  to  play  for  the  re- 
spective amounts  in  each  successive  bank. 
There  was  a  fresh  bank  about  every  twenty 
minutes.  Upon  each  of  these  banks  Jenks 
received  one  per  cent.     He  also  received 
5^.  from  each  player  up  to  2  a.m.,  after 
that  hour  5«.  per  hour  was  paid  to  him 
by  each  player  up  to  5  a.m.  ;  and  after  that 
hour  1/.  per  hour  was  paid  to  him  by  each 
player.      This  was  the  game  habitually 
and  continuously  played   at  No.  7  Park 
Street.     Jenks  also  cashed  cheques  for  the 
players  up  to  200/.  in  amount,  charging  for 
so  doing  one  per  cent. ;  he  would  cash  more 
than  one  cheque  a  night  for  a  member. 

From  these  facts  two  things,  in  my 
judgment,  are  patent :  the  one,  that  in 
this  house  a  game  of  chance  was  habitually 
played,  at  which  sums  ranging  from  25/.  to 
1,000/.  might  be  and  at  times  were  lost 
and  won  every  successive  twenty  minutes 
whilst  play  existed ;  the  other,  that  Jenks 
by  reason  of  such  play  became  possessed 
of  money  which  dwarfed  into  insignificance 
the  amounts  received  by  him  for  entrance 
fees  and  annual  subscriptions.  I  cannot 
define  with  accuracy  what  he  actually 
received  for  permitting  this  play  to  take 
place  in  his  house ;  but  I  must  say  that  I 
think  that  the  learned  magistrate  was  not 
beyond  the  mark  when  he  put  it  at  be- 
tween 40/.  and  50/.  a  night   These  being 
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the  facts  proved,  and  to  which  there  was 
no  contradiction,  what  did  Jenks  keep  1 
A  common  gaming-house  has  been  defined 
to  be  a  house  kept  or  used  for  playing 
therein  at  any  game  of  chance,  or  any 
mixed  game  of  chance  and  skill,  in  which, 
first,  a  bank  is  kept  by  one  or  more  of 
the  players  exclusively  of  the  others ;  or, 
secondly,  in  which  any  game  is  played  the 
chances  of  which  are  not  alike  favourable 
to  all  the  players,  including  among  the 
players  the  banker  or  other  persons  by 
whom  the  game  is  managed  or  against 
whom  the  other  players  stake,  play,  or 
bet.  That  constitutes  a  common  gaming- 
house. Was  No.  7  Park  Street  such  ]  I 
say  unquestionably  yes. 

It  was  suggested  at  the  bar  that  the 
bank  must  be  kept  by  the  owner  or 
occupier  or  keeper  of  the  house,  and, 
if  kept  by  one  of  the  players,  it  was  not 
a  bank  within  the  above  definition.  I 
know  of  no  such  limitation,  and  I  am 
of  opinion  that  it  does  not  exist.  I  en- 
tirely agree  with  the  learned  magistrate 
when  he  found  that  the  club  in  this  case 
was  either  a  pretence  or  a  sham  altogether, 
or  was  merely  assistant  to  the  main  busi- 
ness which  Jenks  carried  on — namely, 
that  of  gambling.  Could  anything  be  a 
greater  fkrce  in  an  establishment  such  as 
this  was,  where  it  was  possible  to  lose 
1,000/.  in  some  twenty  minutes,  than  to 
have  as  one  of  its  rules  (and  it  has  been 
suggested  that  these  rules  shew  that  it 
was  nothing  but  a  bona  Jide  club  with  an 
ordinary  card-room) :  "  The  points  at 
whist  shall  not  exceed  U. "?  When  the 
learned  counsel  who  argued  for  the  appel- 
lants sought  to  liken  the  Park  Club  to 
Brookes's,  White's,  and  other  well-known 
proprietary  London  clubs,  they  sought  to 
liken  it  to  subject-matters  to  which  it  had 
no  resemblance  and  with  which  it  had 
nothing  in  reality  in  common,  excepting 
that  each  had  a  proprietor  and  each  was 
called  a  club.  In  the  one  case,  a  gambling- 
house  pure  and  simple  was  kept ;  in  the 
other,  this  certainly  was  and  is  not  the  case. 
Holding  as  I  do,  and  agreeing  as  I  do  with 
the  learned  magistrate  when  he  held  that 
the  Park  Club  was  nothing  but  a  common 
gaming-house  within  the  true  objection  of 
that  term,  the  queBtion  comeB,  whether 
within  section  4  of  17  &  18  Yict  c.  38, 


Jenks  did  keep  or  use  7  Park  Street  for 
the  purpose  of  unlawful  gaming  being 
carried  on  therein. 

It  was  admitted  that  he  kept  or  used 
7  Park  Street  for  the  purpose  of  gaming ; 
but  it  was  strenuously  argued  that  he  did 
not  do  so  for  the  purpose  of  unlawful 
gaming  being  carried  on  therein.  It  was 
argued  that  by  12  Geo.  2.  c.  28.  s.  2, 
to  set  up,  maintain,  or  keep  the  games 
of  the  ace  of  hearts,  pharaoh,  basset,  and 
hazard  was  illegal;  that,  by  13  Geo.  2. 
c.  19,  the  game  of  passage  and  all  other 
games  with  one  or  more  dice  were  illegal ; 
that,  by  18  Geo.  2.  c.  34,  to  keep  any  house, 
room,  or  place  for  playing  roulet  was 
illegal ;  and  that  gaming  at  these  was  the 
unlawful  gaming  aimed  at  by  section  4  of 
17  <k  18  Vict.  c.  38,  and  none  other. 

I  am  of  opinion  that  this  is  not  so.  When 
the  Act  of  17  <Sc  18  Vict.  c.  38  was  passed, 
in  the  year  1854,  it  is  common  knowledge 
that  the  games  of  ace  of  hearts,  pharaoh, 
and  basset  had  fallen  into  disuse.  I  can- 
not suppose  that  the  statute  was  passed 
simply  to  meet  the  game  of  hazard  and 
games  played  with  dice,  and  the  keeping 
of  a  house  in  which  to  play  roulet.  These 
were  by  no  means  the  only  games  bj 
which  gambling  was  carried  on  at  the 
period.  If  this  had  been  the  intention  of  the 
Legislature,  in  my  judgment  it  would  have 
particularised  those  three  games,  and  not 
have  used  the  most  general  words  possible, 
namely,  unlawful  gaming.  The  real  ques- 
tion appears  to  me  to  be  this  :  To  play  at 
a  game  of  chance  with  cards  for  money 
in  a  common  gaming-house  is  unlawful 
gaming — in  other  words,  to  game  in  a 
common  gaming-house  is  unlawful.  To 
keep  a  common  gaming-house  for  the  puiv 
pose  of  gaming  therein  is  unlawful.  To 
game  therein  must  be  either  lawful  or 
unlawful.  It  is  not  lawful :  that  is  clear. 
What  is  it  then)  I  say  unlawful.  But 
it  is  said  it  may  be  unlawful  in  the  sense 
that  the  law  will  not  aid  it,  and  yet  that 
the  law  will  not  punish  it.  In  my  judg- 
ment, this  distinction  does  not  apply  to 
gaming  in  a  common  gaming-house ;  and  I 
am  of  opinion  that  the  law  will  punish  it, 
and  that  it  is  unlawful  in  the  sense  of 
being  crimipal.  It  follows  consequently 
that  to  game  in  a  common  gaming-housa 
is  unlawful  gaming  and  criminaL 
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Holding  as  I  do,  upon  the  facts  proved, 
that  No.  7  Park  Street  was  kept  as  a  com- 
mon  gaming-house,  it  is  unnecessary  to 
refer  to  section  2  of  8  <&  9  Vict.  c.  109,  as 
to  what  should  be  sufficient  evidence  to 
establish  that  a  house  was  a  common 
gaming-house ;  for  there  is  ample  evidence 
in  the  case  as  to  what  No.  7  Park  Street 
in  reality  was. 

I  wish  also  to  add  that,  in  my  judgment, 
what  was  said  by  Mr.  Justice  Best  in  The 
King  v.  Bogier  (8)  seems  to  me  to  be 
still  good  law,  and  therefore  common 
sense,  even  though  the  statute  of  Anne 
has  been  repealed.  He  there  says,  *'  It  is 
quite  clear  that  any  practice  which  has 
a  tendency  to  injure  public  morals  is  a 
common  law  offence.  No  game  is  unlaw- 
ful in  itself;  but  every  game  may  be  ren- 
dered so  by  playing  at  it  for  an  excessive 
stake :  for  it  is  the  amount  played  for,  and 
not  the  name  or  nature  of  the  game,  which 
is  the  essence  of  it,  and  which  constitutes 
an  offence  in  the  eyes  of  the  law." 

Much  criticism  was  exercised  upon  the 
passage  by  the  learned  counsel  for  the 
appellants.  What,  it  was  asked,  is  '^an 
excessive  stake"?  It  was  said  that  the 
criminality  of  a  particular  act  could  not 
depend  upon  the  pecuniary  means  or  posi- 
tion of  the  particular  persons  playing. 
What,  it  was  urged,  might  be  moderate 
to  one  man  would  be  altogether  excessive 
to  the  other,  and  so  on.  It  was  said  the 
excess  of  the  stake  could  have  nothing  to 
do  with  it.  I  do  not  agree.  Can  it  be 
said  that,  as  to  the  point  whether  parti- 
cular gaming  had  or  had  not  a  tendency 
to  injure  public  morals,  it  was  im- 
material whether  it  was  played  say  for 
counters  of  no  value  or  for  hundreds  or 
thousands  of  pounds.  It  seems  to  me 
that  it  cannot  be.  The  tribunal  before 
which  each  case  comes  will  have  to  deter- 
mine, if  it  becomes  necessary,  whether  the 
stakes  played  for,  the  position  of  the  par- 
ties, and  the  circumstances  under  which 
they  were  played  for,  have  or  have  not  a 
tendency  to  injure  public  morals.  I  see 
no  more  difficulty  in  this  than  for  the 
tribunal  having  to  decide  whether  a  cer- 
tain writing  has  a  tendency  to  bring  a  man 
into  discredit  and  disrepute,  so  as  to  con- 
stitute a  libel;  or  having  to  decide  whether 
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certain  acts  and  sayings  have  a  tendency 
to  alienate  the  affections  of  the  people  by , 
bringing  the  Government  into  disesteem, 
so  as  to  constitute  sedition;  or  having  to 
decide,  as  it  has  daily  to  do,  whether  the 
facts  proved  do  or  do  not  constitute  the 
offence  charged.  Each  case  must  be  ad- 
judicated upon  on  its  own  merits.  If  the 
circumstances  of  a  particular  case  of 
gaming  are  such  as  to  lead  the  tribunal 
before  which  it  comes  to  the  conclusion 
that  they  tend  to  injure  public  morals, 
then  I  say  that,  in  my  judgment,  the 
offence  of  unlawful  gaming  has  also  been 
established  within  the  true  intent  and 
meaning  of  section  4  of  17  k  18  Vict, 
c.  38.  K  the  circumstances  of  the  par- 
ticular case  do  not  so  tend,  then  the  tribunal 
will  so  decide. 

In  the  present  case,  as  it  seems  to  me 
for  the  reasons  given  above,  it  is  unneces- 
sary to  determine  this  point ;  but,  had  it  • 
been,  I  apprehend  that  the  Court  would 
not  have  experienced  any  difficulty  in 
making  up  its  mind  upon  the  subject.  I 
am  of  opinion,  therefore,  that  Jenks  was 
rightly  convicted. 

The  next  question  which  arises  is,  were 
the  appellants,  the  committee-men,  pro- 
perly convicted.  Were  they  persons,  within 
the  meaning  of  section  4  of  17  &  18  Vict, 
c.  38,  having  the  care  or  management  of 
or  in  any  manner  assisting  in  conducting 
the  business  of  the  house.  The  business, 
as  before  stated,  was  that  of  a  common 
gaming-house  for  unlawful  gaming.  By 
the  rules  the  committee  managed  the  in- 
ternal arrangements  of  the  so-called  dub : 
they  elected  those  who  were  to  be  admitted 
therein  :  they  were  the  persons  who  were 
to  make  by-laws  and  regulations  for  the 
good  order  and  better  regulation  of  the 
same :  they  were  the  persons  who  had 
the  power  of  excluding  a  member  from 
the  club :  and  it  was  also  proved  that,  after 
the  police  had  the  cognisance  of  what  was 
going  on  at  7  Park  Street,  they  gave 
orders  that  between  certain  days  bac^rat 
should  not  be  played  by  any  members  of 
the  card-room ;  and  that  they  subsequently 
resolved  to  allow  the  game  to  be  resumed ; 
and  that  finally,  on  the  18th  of  January, 
1884,  at  a  full  meeting  of  the  committee, 
a  resolution  was  unanimously  passed  sus- 
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pending  the  game  until  after  the  31st  of 
.  January,  1884. 

It  seems  to  me  that  these  appellants, 
the  committee-men,  did  assist  in  conduct- 
ing the  business  of  the  house  within  the 
meaning  of  the  statutes,  and  that  the 
learned  magistrate  was  quite  right  in  so 
finding. 

The  last  question  is  this  :  were  the 
three  appellants  who  were  merely  players 
at  the  game  on  the  1st  of  December,  1883, 
rightly  convicted  1  This  depends  upon  whe- 
ther it  can  be  said  that  they  were  in  any 
manner  assisting  in  conducting  the  busi- 
ness of  the  house.  If  a  man  goes  into  a 
shop  and  buys  an  article  therein,  can  it  be 
said  that  he  wari  assisting  in  conducting 
the  business  of  the  shop  1  He  certainly,  as 
it  seems  to  me,  avails  himself  of  the  busi- 
ness there  carried  on;  but  does  he  assist  in 
conducting  the  business  there  carried  on  1 
I  think  not.  It  is,  however,  said  that  the 
appellants  were  members  of  the  club.  So 
they  were ;  but,  in  my  opinion,  it  cannot  be 
maintained  that  by  merely  being  a  member 
of  a  club  a  man  thereby  assists  in  conducting 
its  business.  He,  as  before  stated,  avails 
himself  of  its  business,  but  does  not,  in  my 
judgment,  assist  in  conducting  it  anymore 
than  a  customer  who  purchases  an  aHicle 
in  a  shop.  It  was  further  urged  that  these 
appellants  used  the  house,  and  therefore 
come  within  the  words  of  section  4  of 
17  &  18  Vict.  c.  38,  which  enact  "any 
person,  being  the  owner  or  occupier,  or 
having  the  use  of  any  house,  room,  or 
place,  who  shall  open,  keep,  or  use  the 
same,  &c."  In  my  judgment,  the  words 
"  having  the  use  of  any  house  "  point  to 
a  person  having  the  use  of  a  house  as  a 
licensee  to  carry  on  its  business,  and  do 
not  apply  to  a  person  merely  going  in  to 
avail  himself  of  the  business  which  hap- 
pens to  be  caiTied  on  there.  The  words, 
moreover,  in  the  section  applying  to  per- 
sons advancing  money  for  the  purpose  of 
gaming  with  persons  frequenting  the  house, 
seem  to  shew  also  that  mere  players  were 
not  aimed  at  by  the  section. 

I  cannot,  and  do  not  therefore,  agree 
with  the  learned  magistrate  as  to  this,  and 
I  think  that  the  players  were  wrongly 
convicted  of  the  charge  preferred  against 
them  under  the  statute.  Whether  they 
were  guilty  of  a  oommon-law  misdemeanour 


is  another  matter,  but  that  is  not  the  point 
now  to  be  considered.  My  brother  Haw- 
kins has  gone  through  the  whole  of  the 
statutes  and  cases  brought  to  our  notice 
by  the  learned  counsel  who  argued  the 
case,  and  I  do  not  again  now  refer  thereto. 
I  am  of  opinion  for  the  above  reasons 
that  the  convictions  against  Jenks  and 
the  committee-men  should  be  affirmed,  and 
with  costs  of  thib  appeal,  and  that  the 
convictions  against  the  three  players  should 
be  quashed. 

Conviction  affirmed  against  Jenks  and 
the  committee-men^  with  costs.  Con" 
viction  against  the  players  quashed, 
hut  idthout  costs. 


Solicitors  —  Lewis   k,    Lewis,  for  appellants  ; 
Wontner  &  Sons,  for  respondento. 


[CROWN  CASE  RESERVED.] 
1884.      1  THE  QUEEN  V,    STEPHENSON  AND 

June  28.  j  another. 

Coroner — Inquest  when  to  beheld — Juris- 
diction of  Coroner  how  founded — Obstruc- 
tion of  Officer  in  discharge  of  DvJty — 
Misdemeanour-^Buming  of  Body  to  pre- 
vent  Inquest, 

A  coroner  has  jurisdiction,  and  it  is  his 
duty,  to  hold  an  inquest  where  he  has  tn- 
^orm^ion,  whicfi  he  honestly  believes,  that 
dearth  m>ay  be  due  to  some  other  cause  than 
common  illness.  His  jurisdiction  is  not 
affected  by  such  information  being  event- 
uaUy  proved  to  be  untrue :  it  is  enough 
that  he  bona  fide  believes  and  has  reason- 
ahle  ground  for  believing  thai  the  informa^ 
tion  is  such  as  to  call  for  an  inquest. 

In  cases  where  a  coroner  has  jurisdiction 
to  hold  a/n  inquest,  it  is  a  misdemeanour 
to  destroy  the  dead  body  in  order  to  pre- 
vent the  holding  of  an  intended  inquest 
upon  it,  a/nd  to  do  so  amounts  to  th^ 
obstruction  of  an  officer  in  the  discharge  of 
his  duty. 

Case  stated  by  Hawkins,  J.,  for  the 
decision  of  the  Court  for  the  consideration 
of  Crown  Cases  reserved  : — 

''  These  defendants  were   tried  before 
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me  at  the  assizes  holden  at  Leeds,  on  the 
15th  day  of  May  last,  upon  an  indictment 
in  sabstance  charging  them  with  having 
burnt  the  dead  body  of  an  illegitimate 
in&nt  child  called  (named  George  Stephen- 
son) to  which  the  defendant  Elizabeth 
Stephenson  had  recently  given  birth,  with 
the  intent  to  prevent  the  holding  of  an 
inquest  upon  it.  The  defendants  were  both 
found  guUty ;  but  I  deferred  passing  sen- 
tence, and  admitted  them  to  bail,  until  the 
opinion  of  the  Court  of  Criminal  Appeal 
could  be  obtained  upon  certain  questions 
of  law  which  I  reserved  at  the  request  of 
their  counsel. 

*'  The  defendant  Elizabeth  was  on  the 
17th  of  December,  1883,  confined  of  the 
child  in  question  at  the  house  of  a  Mrs. 
Atkinson,  at  Cayton,  near  Scarborough, 
in  the  North  Biding  of  Yorkshire,  with 
whom  it  lived  until  its  death  on  the 
morning  of  the  12th  of  January  last.  On 
the  9th  of  January  the  defendant  Elizabeth 
took  it  out  for  the  day ;  it  was  then  quite 
well ;  but  on  the  following  day  it  was  very 
poorly  and  had  fits,  and  it  remained  ill 
until  its  death.  The  dead  body  remained 
in  the  house  of  Mrs.  Atkinson  until  the 
night  of  the  following  Monday,  when  it 
was  surreptitiously  taken  away  by  the 
two  defendants,  and  burnt,  to  prevent  the 
coroner  from  holding  an  inquest  upon  it. 

"  The  defendant  Ann  is  the  mother  of 
Elizabeth,  and  they  lived  together  at  Cayton 
in  a  cottage  opposite  Mrs.  Atkinson's. 

''  It  is  fair  to  the  defendants  to  say 
that  there  was  no  evidence  before  me  to 
shew  that  the  death  of  the  child  was  duo 
to  any  misconduct  of  theirs;  but,  neverthe- 
less, the  police,  in  the  discharge  of  their 
duty,  communicated  to  the  coroner  for  the 
North  Biding  the  fact  of  the  death  of  the 
child,  and  such  information  respecting  it, 
the  honesty  and  bona  Jldea  of  which  he 
had  no  reason  to  doubt,  as  led  him  to  the 
conclusion  that  it  was  his  duty  to  hold  an 
inquest  upon  the  body.  There  was  no 
proof  that  the  information  given  to  the 
coroner  was  true,  but  the  coroner  honestly 
believed  it  to  be  so.  And  it  must  be  taken 
as  a  &ct  that  if  the  information  was  true 
it  was  the  imperative  duty  of  the  coroner 
to  hold  an  inquest. 

"^  The  ooroner  accordingly  appointed  the 
afternoon  of  the  following  day,  Tuesday, 
You  63.— M,C, 
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the  15th  of  January,  for  the  holding  of 
such  inquest.  Of  this  the  defendants 
had  knowledge  on  the  Monday  evening. 
The  jury  were  duly  assembled,  and  the 
coroner  attended  pursuant  to  his  appoint- 
ment. The  inquest,  however,  could  not  be 
holdeu  because  the  body  was  not  forth- 
coming, it  having  been  on  the  night  of 
the  Monday  secretly  taken  from  the  house 
of  Mrs.  Atkinson  and  burnt  by  the  two 
defendants  as  above  stated. 

^^  At  the  close  of  the  case  for  the  pro- 
secution, the  learned  counsel  for  the 
defendant  (Mr.  Stuart  Wortley  for  Ann, 
and  Mr.  Mellor  for  Elizabeth)  objected  to 
the  sufficiency  of  the  indictment,  that  the 
preliminary  averments  do  not  allege  that 
the  case  was  a  proper  one  for  an  inquest, 
or  that  the  proposed  inquest  was  one 
which  ought  to  be  held;  that  the  in- 
formation on  which  the  coroner  acted 
should  have  been  set  out,  and  that  it 
ought  to  have  been  shewn  that  the  case 
was  one  in  which  the  coroner  was  bound 
to  hold  an  inquest. 

''  I  reserved  these  objections  for  the 
opinion  of  this  Court.  A  copy  of  the 
indictment  accompanies  this  Case. 

''  It  was  then  objected  that  there  was  no 
evidence  of  the  truth  of  the  information 
given  to  the  coroner. 

"I  overruled  that  objection,  and  held 
that  if  the  information  given  to  the 
ooroner,  and  honestly  believed  by  him  to 
be  true,  was  such  as,  assuming  its  truth, 
to  make  it  his  duty  to  hold  an  inquest,  he 
was  fully  justified  in  directing  the  inquest 
to  be  holden;  and  that  the  jurisdiction  of 
a  coroner  to  hold  an  inquest  does  not 
depend  upon  the  truth  of  the  information 
furnished  to  him,  but  upon  his  bona  fide 
belief  in  the  existence  of  circumstances 
communicated  to  him,  which,  if  true,  would 
make  it  his  duty  to  interfere  and  hold  a 
Court  of  enquiry  on  view  of  the  body. 
I  gave  Mr.  Wortley  leave,  however,  to 
raise  the  question  if  he  thought  fit  on  the 
argument  of  this  case.  It  must,  however, 
be  taken  that,  assuming  the  circumstances 
brought  to  the  attention  of  the  ooroner  to 
be  facts,  he  was  abundantly  justified  in  the 
course  he  took. 

"  The  learned  counsel  for  the  defendants 
further  objected  that,  assuming  the  coroner 
to  have  rightly  determined   to  bold  the 

2  A 
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inquest,  and  the  defendants  to  have  secretly 
obtained  and  burnt  and  disposed  of  the 
body  with  the  intent  to  prevent  the  in- 
quest being  held,  and  so  to  obstruct  the 
coroner  in  the  execution  of  his  duty,  that 
did  not  amount  to  a  ciiminal  offence.  I 
lield  that  it  did,  and  having  dii'ected  the 
jury  in  accordance  with  these  rulings,  tlie 
jury  found  both  defendants  guilty. 

"  I  reserved  the  questions  of  law  above 
raised  for  the  opinion  of  this  Court. 

"  If  my  rulings  are  correct,  and  any  one 
or  more  counts  of  the  indictment  are  good, 
the  conviction  is  to  stand.  If  otherwise, 
it  will  be  reversed. 

"  (Signed)         H.  Hawkins." 

Stuart  Wordey  {IT,  0,  Taylor  with  him), 
for  the  defendants. — The  charges  in  this 
indictment  do  not  constitute  a  misde- 
meanour. The  foundation  of  the  charge  is 
the  interference  with  the  duties  of  the 
coroner;  and, admitting  that  it  is  an  offence 
at  common  law  to  obstruct  the  execution 
of  powers  granted  by  statute,  it  is  contended 
that  the  coroner's  duty,  as  created  and 
regulated  by  Stat.  4  Edw.  1.  st.  2,  was  not 
here  being  exercised  so  as  to  be  obstructed 
by  any  act  of  the  defendants.  It  is  neces- 
sary for  the  prosecution  to  shew  that  the 
inquest  proposed  was  one  which  it  was 
the  coroner's  duty  to  hold.  The  statute 
says,  "where  any  slain,  or  suddenly  dead  or 
wounded";  and  this  does  not  include  death 
from  natural  causes,  as  the  death  of  this 
child  was.  In  ffale  (1),  it  is  said,  the 
coroner  hath  no  power  to  take  inquisition 
but  touching  the  death  of  a  man  and 
persons  8ubito  mortuis.  In  The  Queen  v. 
TheJusticeaof  KerU  (2),  Lord  EUenborough 
observes  that  "it  is  highly  illegal"  for 
coroners  to  obtrude  themselves  into  private 
families  without  any  pretence  of  the  de- 
ceased having  died  otherwise  than  by  a 
natural  death.  It  is  clear  therefore  that 
mere  suddenness  of  death  does  not  autho- 
rise the  coroner  to  hold  an  inquest.  So, 
tooy  in  East  (3),  it  is  laid  down  that "  there 
ought  to  be  at  least  a  reasonable  suspicion 
that  the  party  came  to  his  death  by 
violent  or  unnatural  means."  The  same 
view  of  the  coroner's  duty  is  to  be  found 

(1)  Pleas  of  Crown,  ii.  p.  67. 

(2)  11  East,  229. 

(3)  Fleas  of  Crown,  382. 


in  Jervis  on  Coroners  (4).  The  suspicion 
here  was  proved  not  to  be  reasonable,  and 
there  was  in  fact  no  ground  for  the  in- 
quisition. In  The  Queen  v.  Price  (5) 
Stephen,  J.,  in  his  charge,  which  dealt 
with  the  law  on  the  subject,  laid  down  the 
pix)position  that  there  is  no  misdemeanour 
by  disposing  of  a  dead  body  to  avoid  an 
inquest  unless  the  inquest  be  such  as  it 
was  the  coroner's  duty  to  hold.  It  is 
found  in  the  present  case  that  the  inquest 
would  have  been  unnecessary,  and  so 
illegal. 

[Stephen,  J. — I  did  not  go  into  the 
question  of  the  grounds  of  the  coroner's 
expressed  intention  to  hold  the  inquest :  I 
still  think  that  it  makes  a  difference  if  the 
coroner  were  capriciously  to  announce  that 
he  would  hold  an  inquest.  His  duty  must, 
as  it  seems  to  me,  depend  on  his  reason- 
able belief.] 

All  that  is  found  here  is  that  he  honestly 
believed  the  information  given  him — ^not 
that  he  had  reasonable  grounds  for  believ- 
ing them.  The  coroner  has  never  been 
held  to  be  justified  even  by  reasonable 
belief.  There  must  be  in  fact  a  sudden, 
that  is,  according  to  the  above  authorities, 
a  violent,  death  to  give  him  jurisdiction. 

[Williams,  J.—  Is  there  not  the  further 
consideration  whether  persons  can  be  guilty 
of  a  misdemeanour  who,  knowing  the  real 
fieicts,  that  the  death  is  natural,  dispose  of 
the  body,  notwithstanding  that  the  coroner 
may  have  reasonably  believed  the  death  to 
have  been  violent  f] 

That  is  part  of  the  defendants'  conten- 
tion, for  this  being  a  criminal  case  the  facts 
must  be  looked  at  from  the  point  of  view 
of  the  accused,  who  do  not  know  what  in- 
formation may  have  been  given  to  the 
coroner,  but  who  do  know  the  true  facts, 
that  an  inquest  is  unnecessaiy. 

The  case  cannot  be  decided  simply  by 
the  test  whether  the  coroner  could  be  pro- 
ceeded against  for  improperly  holding  an 
inquest.  In  The  Queen  v.  The  Justices  of 
Kent  (2)  the  Court  thought  there  was  no 
improper  motive  in  the  coroner,  yet  his 
act  was  described  as  "  highly  illegal."  It 
comes  back  to  this,  that  the  death  most  be 
violent  in  fact.     Holt,  C.J.,  in  Anon,  (6), 

(4)  Ed.  1880,  pp.  28,  29,  31. 

(6)  Ante,  p.  51 ;  Law  Bep.  12  Q.&  D.  247. 

(6)  7  Mod.  Ca.  15,  p.  10. 
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says,  '<  it  is  indictable  to  bury  a  man  that  dies 
of  a  violent  death  before  inquest " — ^not,  it 
is  to  be  observed,  of  a  death  '*  reasonably 
believed  to  be  violent."  Again  in  The 
Qtuen  V.  Clerk  (7),  where  the  finding  was 
that  Clerk  feloniously  cut  his  own  throat. 
The  same  insistence  on  violent  death  ap- 
pears in  The  Queen  v.  Solgard  (8),  2  Hawk, 
r.C,  (9)  and  RuaseU  on  Crimea  (10). 

[Stephen,  J. — ^The  whole  matter  is 
summed  up  in  the  report  of  the  Criminal 
Law  Commission  in  1834,  which  accurately 
represents  the  state  of  the  law  then.  In 
Fitzherhert  Nat,  Brev.  Iter  Northampton 
Cor  on,  319,  the  suddenness  rather  than 
the  violence  of  the  death  seems  to  be  the 
important  consideration  in  determining 
whether  an  inquest  should  be  held.] 

That  is  founded  on  an  error  pointed 
out  in  Hale  (11) :  Tnorust  de/ei/me,  starved 
to  death  by  hunger,  had  been  mistrans- 
cribed as  died  of  fever.  It  is  therefore 
submitted  that  in  every  case  sudden  death 
has  been  interpreted  to  be  violent,  that 
there  is  no  authority  for  the  belief  of  the 
coroner  being  enough  to  give  him  jurisdic- 
tion ;  but  that  the  ^t  must  exist  for  his 
inquest  to  be  legal,  and  if  it  does  not,  there 
can  be  no  conviction  for  preventing  it. 

Aiieekf  for  the  Crown. — The  fallacy  of 
the  argument  for  the  defendants  consists 
in  the  assumption  that  the  statute  referred 
to  (4  E2dw.  1.  st.  2)  creates  the  coroner's 
jurisdiction,  whereas  it  is  merely  directory. 
The  common  law  duties  of  that  officer 
were  not  abridged  by  the  statute  (12). 

It  is  the  duty  of  the  coroner  to  hold 
on  inquest  upon  information  given  to  him 
and  believed.  The  statute  says,  if  he  be 
certified  by  honest  men  of  the  county  :  it 
is  clear  therefore  that  he  must  exercise  his 
discretion  as  to  the  information,  and  is 
not  at  liberty  to  disregard  it  if  he  believes 
it  to  be  true.  The  cases  dted,  though  of 
violent  death,  yet  rest  on  the  principle  of 
its  being  the  coroner's  duty  to  hold  an  in- 
quest on  information :  that  is  to  say,  on 
any  reasonable  ground  of  suspicion  arising 
upon  information  given  him.     This  was 

(7)  1  Salk.  377. 

(8)  2  Stra.  1097. 

(9)  Bk.  IL  0.  9.  8.  23. 

(10)  i.  620. 

(11)  Pleas  of  Crown,  ii.  p.  56. 

(12)  Hawk.  P.O.  3. 
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in  affirmance  of  the  common  law,  so  far 
as  this  proceeding  was  regulated  by  the 
statute.  If  it  were  necessary  that  the  in- 
formation upon  which  he  acts  be  true  in 
fact,  he  would  have  to  hold  a  preliminary 
enquiry.  But  the  jurisdiction  does  not 
depend  on  the  truth  of  the  information, 
but  upon  the  coroner  receiving  information 
which  he  believes  to  be  true,  and  which  if 
true  makes  it  his  duty  to  hold  an  inquest. 

Assuming  it  then  to  be  his  duty  to  hold 
an  inquest,  it  is  an  indictable  misdemeanour 
for  any  person  having  notice  of  his  inten- 
tion to  prevent  it. 

[Mathew,  J.  —  Even  if  that  person 
knows  that  it  is  wholly  unnecessary  and 
absurd.] 

Yes ;  for  the  object  of  the  enquiry  is  to 
have  the  true  facts  found  by  the  jury.  It 
is  an  ofifence  to  obstruct  the  execution  of 
any  Act  of  Parliament,  and  the  coroner's 
duties  are  expressly  sanctioned  by  the  Act 
(13).  In  The  Queen  v.  Smith  ( 1 4),  Ashurst, 
J.,  says  that  "  it  is  an  offence  at  common 
law  to  obstruct  the  execution  of  powers 
granted  by  statute."  A  man  might  be 
convicted  of  an  assault  on  and  obstructing 
a  police  officer  in  the  execution  of  his 
duty,  if  he  purported  to  be  so  acting  and 
was  a  police  officer,  irrespective  of  the 
consideration  of  how  the  particular  duty 
arose.  Here  on  the  face  of  the  case  it  is 
found  that  the  information  was  such  as 
would  justify  the  holding  of  the  inquest, 
and  the  defendants  knew  that  the  inquest 
had  been  appointed,  and  destroyed  the 
body  to  prevent  it. 

Stuart  Woriley,  in  reply. — The  passage 
dted  frem  The  Queen  v.  Smith  (14)  was  a 
dictum  only  of  Ashurst,  J.  If  actual 
violence  need  not  be  proved,  at  any  rate  it 
ought  to  have  been  alleged  in  the  indict- 
ment as  believed  to  exist,  as  much  as 
suddenness,  to  shew  the  foundation  of  the 
coroner's  jurisdiction. 

Grove,  J. — In  this  case  I  am  of  opinion 
that  the  conviction  should  be  affirmed. 
There  are  two  points  only  submitted  for  our 
consideration  and  decision — first,  whether 
it  is  anjndictable  misdemeanour  wilfully  to 
prevent  the  holding  of  an  inquest  of  which 
the  coroner  has  given  notice;  and,  secondly, 

(13)  Russell  on  Crimes,  i.  194. 

(14)  2  Dougl.  441. 
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whether  there  is  enough  on  the  face  of  the 
case  here  to  shew  that  the  coroner  had  the 
right  and  power  to  hold  this  inquest. 

On  the  first  point  there  is  no  case  re- 
ported absolutely  decisive;  but  there  are 
many  cases,  such  as  that  cited  by  Mr.  Meek 
in  argument,  much  less  strong  in  fact  than 
this,  which  shew  that  interfering  with  the 
performance  by  an  officer  of  his  statutory 
duty  is  a  misdemeanour  at  common  law. 
This  principle  of  course  would  not  be 
carried  into  matters  whei'e  the  statute  pre- 
scribing the  duty  relates  only  to  procedure ; 
but  it  cannot  be  said  that  the  holding 
of  an  inquest  is  mere  procedure :  on  the 
contrary,  it  is  a  matter  of  great  importance 
to  the  public.  If  the  coroner,  on  reason- 
able grounds  shewn  to  him  for  so  doing,  is 
about  to  hold  an  inquest,  and  yet  any 
person  in  order  to  prevent  such  inquisi- 
tion can  destroy  the  body  with  impunity, 
the  consequences  will  be  most  formidable. 
Some  such  consequences  were  pointed 
out  by  the  Court  during  the  argument. 
Murder,  more  especially  child-murder, 
might  be  imdetected  and  unpunished; 
for  there  might  be  cases  where  the  only 
proof  of  the  crime  might  depend  on  the 
examination  of  the  body,  and  by  the 
destruction  of  the  body  all  evidence  and 
probability  of  evidence  would  be  destroyed. 
The  very  object  of  holding  an  inquest  is 
to  ascertain  the  cause  of  death ;  and  if  the 
body  cannot  be  examined,  the  effect  will 
be  to  prevent  the  due  course  of  justice, 
and  deprive  the  public  of  a  valuable  pro- 
tection to  life. 

It  has  been  argued  before  us  that  in 
the  present  case  the  prisoners  cannot  be 
convicted,  although  the  coroner  acted  on 
reasonable  evidence  in  determining  to  hold 
the  inquest,  if  it  should  tarn  out  in  fact 
that  the  inquest  was  unnecessaiy. 

This  argument  seems  to  me  to  involve  a 
petitio  principii,  because  the  inquisition 
being  to  enquire  into  the  cause  of  death,  if 
a  preliminary  enquiry  be  necessary,  that 
will  itself  result  in  finding  out  the  cause 
of  death,  and  the  real  inquisition  would 
not  be  wanted.  It  is  said  that  the  coroner 
should  be  certain  of  the  cause  of  death 
before  he  summons  an  inquest ;  but  this 
does  not  appear  to  be  the  duty  of  the 
coroner  as  defined  in  the  statute  of  Ed w.  1 . 
(4   Edw.  1.  St.  2).      His  duty  is  to  act 


on  information ;  by  the  inquest  the  inform- 
ation is  tested.  The  statute  referred 
to  is  declared  (15)  to  be  not  creating 
a  jurisdiction,  but  in  affirmance  of  the 
common  law,  and  merely  directory.  It 
says  this — "  The  coroner,  if  he  be  certified 
by  the  king's  bailiffs  or  other  honest  men 
of  the  county,  shall  go  to  the  place  where 
any  be  slain,  or  suddenly  dead  or  wounded." 
Nothing  is  said  about  murder.  The  cause 
of  death  is  to  be  the  subject  of  the  enquiry, 
and  "after  enquiry  the  body  shall  be 
buried."  Then  in  the  second  part  of  the 
statute,  '^  In  like  manner  it  is  to  be  en- 
quired of.  them  that  be  drowned  or  sud- 
denly dead  ;  and  after,  such  bodies  are  to 
be  seen,  whether  they  were  so  drowned  or 
slain."  The  whole  wording  of  the  statute 
shews  that  an  enquiry  is  to  be  made  and 
the  body  examined  of  any  person  suddenly 
dead,  and  by  such  examination  and  en- 
quiry the  cause  of  death  is  to  be  ascer- 
tained. Such  enquiry,  however,  would  be 
useless  if  the  coroner  had  to  be  satisfied 
beforehand  of  the  cause  of  death. 

That  being  the  coroner's  duty  according 
to  the  statute,  do  not  the  facts  here  shew 
that  this  coroner  had  a  reasonable  suspicion, 
to  use  the  words  in  East^s  Pleas  of  the 
Crown  (16),  that  the  child  came  to  its 
death  by  violent  or  unnatural  means  ?  I 
think  that  he  had,  and  more  than  a  reason- 
able suspicion.  "The  police,  in  the  dis- 
charge of  their  duty,  communicated  to  him 
the  fact  of  the  death,sand  such  information 
respecting  it,  the  honesty  and  bona  fides  of 
which  he  had  no  reason  to  doubt,  as  led 
him  to  the  conclusion  that  it  was  his  duty 
to  hold  an  inquest."  I  cannot  entertain 
any  doubt  that  it  was  his  imperative  duty, 
for  he  honestly  believed  the  information  to 
be  true. 

It  is,  then,  found  as  a  fact  that  the 
body  was  burned  in  order  to  prevent  the 
holding  of  the  inquest.  Is  not  that  an 
offence)  In  the  case  in  7  Mod.  Bep.  (6) 
it  is  said,  "  It  is  matter  indictable  to  bury 
a  man  that  dies  of  a  violent  death  before 
the  coroner's  inquest."  True  the  expression 
there  is  "  violent  death  "  ;  but  that  does  not 
necessarily  mean  proved  to  be  violent  be- 
fore the  holding  of  the  inquest ;  and,  as  the 

(15)  Bracton,  III.  oh.  6;  Home's  Mirrour, 
p.  38. 

(16)  1  East  P.O.  382. 
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ciicuinBtacoeB  of  death  cannot  be  accu- 
rately ascertained  until  the  inquest  is  held, 
it  is,  I  think,  equivalent  to  *'  apparently 
violent  death."  This  passage  from  Lord 
Holt  is  enough  to  shew  that  the  present 
defendants  have  committed  a  misdemean- 
our, as  they  destroyed  the  body  before  the 
inquest,  and  with  the  object  of  preventing 
its  being  held.  If  it  is  a  crime  in  the 
case  of  burial,  a  fortiori  is  it  so  in  the  case 
of  burning,  whereby  the  bady  is  wholly 
destroyed,  and  all  traces  even  of  poison, 
with  the  exception  of  certain  mineral 
poisons,  obliterated. 

It  is  enough  to  say  that  the  coroner  had 
a  right  to  hold  the  inquest,  and  the 
prisoners  in  intentionally  burning  the  body 
before  he  could  hold  it  were  guilty  of  a 
misdemeanour,  and  rightly  convicted. 

Stephen,  J. — I  am  of  the  same  opinion. 
The  matter  falls  into  a  few  plain  propo- 
sitions :  first,  it  is  a  misdemeanour  to  de- 
stroy a  body  on  which  an  inquest  ought 
to  be  held,  in  order  to  prevent  such  an  in- 
quest being  held.  That  this  is  the  law 
appears  to  result  from  many  cases  and 
authorities,  from  the  Year-Books,  from  the 
cases  in  Modem  Reports  (6),  in  ScUkeld 
(7),  and  others,  all  of  which  are  summed 
up  in  the  Report  of  the  Criminal  Law 
Commissioners,  published  between  1841 
and  1845.  That  being  the  law,  it  is  not, 
however,  expressly  decided  in  what  cases 
an  inquest  ought  to  be  held.  We  have 
therefore,  secondly,  to  decide  this  point. 
If  it  is  a  misdemeanom*  to  interfere  where 
an  inquest  ought  to  be  held,  is  it  also  a 
misdemeanour  to  interfere  where  the  co« 
roner  thinks  it  ought  to  be  held  ?  I  had 
to  deal  with  this  case  in  charging  the 
grand  jury  in  T/*«  QueenW,  Price  (6) ;  and 
though  the  point  has  not  been  decided  by 
authority  previously,  it  must  not  be  sup- 
posed that  in  this  Court  we  are  creating 
a  new  offence  in  what  we  now  say ;  we 
are  only  declaring  the  law  as  it  exists,  in 
drawing  the  line  round  certain  offences 
rather  more  clearly.  I  adhere  to  the 
view  which  I  stated  in  T/te  Queen  v.  Price 
(5)  in  these  words,  which  I  read  because 
I  cannot  better  express  my  meaning  :  *'  It 
i^  a  misdemeanour  to  prevent  the  holding 
of  an  inquest  which  ought  to  be  held  by 
disposing  of  the  body.  It  is  essential  to 
(his  offence  that  the  inquest  which  it  is 
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proposed  to  hold  is  one  which  ought  to  be 
held.  The  coroner  has  not  absolute  right 
to  hold  inquests  in  every  case  in  which  he 
chooses  to  do  so.  It  would  be  intolerable 
if  he  had  power  to  intrude  without  ade- 
quate cause  on  the  privacy  of  a  family  in 
distress,  and  to  interfere  with  their  ar- 
rangements for  a  funeral.  Nothing  can 
justify  such  interference^  except  a  reason- 
able suspicion  that  there  may  have  been 
something  peculiar  in  the  death,  that  it 
may  hsive  been  due  to  other  causes  than 
common  illness.  In  such  cases  the  coroner 
not  only  may,  but  ought  to  hold  an  inquest; 
and  to  prevent  him  from  doing  so  by  dis- 
posing of  the  body  in  any  way — for  an 
inquest  must  be  held  on  the  view  of  the 
body  —  is  a  misdemeanour.''  I  say  the 
same  again  now,  and  on  the  grounds  so 
fully  expressed  by  my  brother  Grove ;  any 
other  view  of  the  law  would  result  in  an 
absurdity.  If  a  coroner  were  to  insist  on 
holding  an  inquest  without  any  reason- 
able  grounds  for  doing  so,  I  am  far  from 
saying  that  he  might  not  be  liable  to  an 
action.  But  if  a  person  chooses  to  de- 
stray  a  body  to  prevent  an  inquest,  he 
takes  his  chance  of  establishing  afterwards 
that  the  coroner  was  absolutely  wrong  in 
his  proposal  and  intention  to  hold  it,  and 
he  is  guilty  of  an  offence  if  the  intended 
inquest  were  one  which  might  lawfully  be 
held.  K  he  does  so  destroy  a  body,  his 
act  is  an  obstruction  of  an  officer  in  the 
])erformance  of  his  duty ;  and  were  there 
no  closer  authorities  than  the  general  ones 
as  to  such  obstruction,  the  act  would  be 
shewn  to  amount  to  a  misdemeanour.  In 
the  present  case  the  facts  are  short  and 
simple.  The  coroner  had  information 
which  he  believed,  and  which  if  true  made 
it  his  duty  to  hold  the  inquest ;  the  defen- 
dants, knowing  this,  and  in  order  to  pre* 
vent  his  carrying  out  his  duty,  destroyed 
the  body,  and  were,  in  my  opinion,  rightly 
convicted. 

Williams,  J. — I  agree  upon  the  only 
point  really  reserved.  I  am  clearly  of 
opinion  that  this  conviction  must  be  af- 
firmed, and  I  should  not  add  a  word,  but 
for  other  points  having  been  brought  for- 
ward during  the  discussion  not  within  the 
case.  There  are  two  propositions — one  is, 
if  a  coroner  has  information  which  he 
believes,  and  such  information  would  jus- 
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tify  his  holding  an  inquest,  his  duty  is 
to  hold  the  inquest.  As  to  this  I  am 
quite  clear  that  his  duty  to  hold  the  in- 
quevst,  and  his  jurisdiction  to  do  so,  depend 
on  his  having  such  information,  and  bona 
fide  believing  it  to  be  true.  The  only 
other  proposition  is,  that  the  obstruction 
of  a  coroner  in  the  performance  of  such 
duty  by  destroying  the  body  is  a  misde- 
meanour at  common  law.  To  this  I  say 
I  have  no  doubt  that  it  is. 

Mathew,  J. — I  am  of  the  same  opinion 
that  the  conviction  should  be  affirmed. 
I  do  not  think,  however,  that  we  are  in 
any  way  precluded  from  dealing  with  all 
the  questions  argued  before  us.  Was 
there  any  interference  with  the  statutory 
duties  of  the  coroner  1  It  is  said  not,  be- 
cause the  coroner  can  only  hold  an  inquest 
where  a  crime  has  been  committed  or  the 
death  has  been  violent.  But,  looking  at 
the  statute  and  the  cases,  it  is  perfectly 
clear  that  his  jurisdiction  is  not  so  limited, 
and  that  he  has  to  act  and  is  bound  to  act 
on  reasonable  information.  Then  it  is 
said  that  there  is  no  authority  to  shew 
that  it  is  a  crime  to  interfere  with  a  pro- 
posed inquest,  unless  the  defendants  knew 
the  information  upon  which  the  coroner 
was  acting,  and  unless  such  information 
proved  to  be  true  in  &ct.  That  argument 
would  put  on  other  persons  than  the 
coroner^  the  duty  of  deciding  when  an  in- 
quest is  to  be  held  and  when  not ;  and  it 
would  never  do  to  take  from  the  officer, 
whose  plain  duty  it  is,  the  right  and  re- 
sponsibility of  such  decision. 

Hawkins,  J. — ^At  the  trial  I  had  no 
serious  doubt  on  the  matter,  and  the  re- 
sult has  been  what  I  anticipated ;  but  I 
was  willing  to  reserve  the  case,  as  one  of 
general  importance,  both  in  respect  of  the 
questions  involved  and  the  defendants 
themselves.  In  my  judgment,  if  a  coro- 
ner has  information  whidi,  if  true,  makes 
it  his  duty  to  hold  an  inquest,  and  if  he 
honestly  believes  in  its  truth,  his  duty  to 
hold  such  inquest  arises.  Jurisdiction  does 
not  depend  on  the  truth  of  the  facts  con- 
stituting his  information,  but  on  his  bona 
fide  belief  in  their  truth ;  and  jurisdiction 
to  enquire  cannot  depend  on  the  actual 
result  of  the  enquiry  by  means  of  which 
those  facts  are  tested. 

It  is  here  expressly  found  that  the  coro- 


ner had  such  information,  and  he  believed 
it  to  be  true.  Thereupon  it  was  his  duty 
to  hold  the  inquest ;  and,  having  such  duty, 
I  am  quite  clear  that  to  destroy  the  body, 
so  as  to  make  it  impossible  that  the  in- 
quest on  the  body  should  be  held,  was  an 
obstruction  of  an  officer  in  the  execution 
of  his  duty.  The  defendants  were  there- 
fore guilty  of  a  misdemeanour,  and  the 
conviction  was  clearly  right. 

Conviction  affirmed. 


Solicitors — Iliffe  Sc  Co.,  agents  for  Tasker  Uart, 
Scarborough,  for  the  Crown. 


1884. 
June  16 


.} 


HUNTEB  V.  JOUNSON. 


Elementary  Education  Acta — By-latos — 
Detention  after  Hours — **  Home  Lessons  " 
^AssaiUt—3Z  d;  34  Vict.  c.  75.  s.  74. 

The  master  of  a  Board  scImoI  established 
under  tJie  Elementary  Education  Acts  has 
no  rightf  in  the  absence  of  aut/writy  vn  that 
behalf  in  the  statutes  or  by-laws,  to  detain 
a  child  after  the  regular  school  hours  in 
default  of  learning  home  lessons  which  the 
child* s  nwtlier  had  forbidden  him  to  learn 
and  forbidden  the  master  to  set ;  aoid  keep- 
ing the  child  in  and  preventing  him  from 
leaving  the  school  vn  such  circumstances 
amounts  to  a  criminal  assault. 

Case  stated  by  the  Justices  of  the 
borough  of  Bradford  upon  a  summons 
charging  the  respondent  with  assaulting 
the  appellant. 

The  appellant  was  a  child  of  ten  yean 
of  age,  residing  with  his  mother,  who  was 
his  guardian,  at  Tyersal  in  the  borough, 
and  the  respondent  was  a  master  at  the 
Tyersal  school  established  by  the  Brad- 
ford School  Board. 

On  and  previously  to  the  20th  of  Sep- 
tember, 1883,  the  hours  of  school  for  the 
instruction  of  the  children  of  the  age  of 
the  appellant  were  from  9  a.ii.  to  12  noon, 
and  fVom  2  p.m.  to  4.30,  during  five  days  a 
week,  but  it  had  been  the  practioe  for  thfi 
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teachers  to  set  ''borne  leflsons,"  to  be 
learned  onteide  school  hours. 

Previously  to  the  day  in  question  the 
appellant's  mother  forbade  him  to  learn 
"  home  lessons,"  and  gave  notice  to  the  re- 
spondent in  writing  that  she  had  done  so, 
with  a  request  that  they  should  not  be  set 
to  him  in  future. 

On  the  20th  of  September,  1883,  the 
appellant,  not  having  learned  his  "  home 
lessons,"  was  kept  in  and  prevented  from 
leaving  the  school  after  the  regular  school 
hours  for  three  quarters  of  an  hour,  from 
12  noon  to  12.45,  by  the  respondent,  and 
made  to  leam  his  ''  home  lessons." 

The  material  by>law  of  the  Bradford 
School  Board  was  as  follows : — 

**  The  time  daring  which  every  child 
shall  attend  school  shall  be  the  whole  time 
for  which  the  school  selected  shall  be  open 
for  the  instruction  of  children  of  similar 
age,  induding  the  day  fixed  by  her  Majesty's 
inspector  for  his  annual  visit." 

The  Justices  dismissed  the  summons. 

Wool/y  for  the  appellant. — The  by-law 
had  been  fully  c6mpUed  with  by  the  child 
on  the  day  in  question  at  12  noon,  and  his 
detention  after  that  time  was  an  assault. 
The  liability  to  attend  school  depends 
entirely  on  the  Elementary  Education 
Acts  and  the  by-laws  made  under  them, 
and  these  do  not  make  the  child  liable  to 
attend  after  the  regular  hours,  nor  autho- 
rise ''  home  lessons,"  nor  allow  a  child  to 
be  kept  in  for  not  learning  "  home  lessons." 
It  was  a  criminal  assault  to  restrain  un- 
lawfully the  liberty  of  the  chiid^^Bird  v. 
Janes  (1). 

The  respondent  did  not  appear. 

Mathew,  J. — Having  regard  to  the 
enactments  and  by-laws  in  question,  I  am 
of  opinion  that  there  is  no  authority  to 
impose  on  a  child  the  duty  of  studying  at 
home.  Learning  lessons  at  home  is  part 
of  the  ordinary  course  of  a  child's  educa- 
tion ;  but  we  must  deal  with  compulsory 
education  as  a  statutory  interference  with 
the  liberty  of  the  subject.  No  power  to 
enforce  ''home  lessons"  is  given  by  the 
statutes  or  by-laws.  The  master  was 
wrong  in  directing  the  child  to  study  at 

(1)  7  Q.B.  llep.  742  ;  U  Law  J.  Rep.  Q.B.  82. 


home,  and  the  child  was  pumshed  for  dis- 
obedience to  orders  which  the  master  had 
no  power  to  give.  I  had  some  doubt 
whether  what  was  done  amounted  to  an 
assault,  but,  bearing  in  mind  that  the  child 
was  kept  in  as  a  punishment,  and  could 
not  have  gone  away,  I  think  the  case  is 
brought  within  the  authorities  on  the 
subject.  It  is  therefore  a  case  for  a  con- 
viction and  the  infliction  of  a  nominal 
penalty. 

Day,  J. — I  am  of  the  same  opinion. 

Appeal  allowed. 


Solicitors — Indermanr   &    Brown,    agents    for 
Newton  Rhodes,  Bradford,  for  appellant. 


{THE  GUARDIANS  OF  MERTHYB 
TYDVIL  UNION  {appellants)  v, 
THE  GUARDIANS  OF  STEPNEY 
UNION  (respondents). 

Poor  —  Settleiiient  —  Irremovability  — 
Resider^—Z^  <k  40  Vict.  c.  61.  s.  34— 
Mother  a/nd  Son — Brea>ch  of  Residence. 

The  pauper  was  horn  in  the  appellant 
wnum,  and  had  been  engaged  as  a  sailor 
iu  the  merchant  service.  The  pauper's 
mother  lived  in  the  respondent  union,  and 
the  pauper  had  since  1876  lived  vnth  Iter 
between  his  different  voyages.  When  the 
pauper  was  away  at  sea  or  otherwise,  he 
vnvariahly  left  some  of  his  dotlies  and  other 
belongings  at  his  mother's  house,  but  had 
no  separate  bedroom  or  bed.  Upon  re- 
turning home  from  any  voyage  the  pauper 
was  in  the  Ihohit,  up  to  the  date  of  his 
discharge  in  1883,  of  handing  over  to  his 
mother  a  portion  of  his  savings : — Held, 
upon  the  above  foists,  thctt  the  Justices  were 
justified  in  holding  that  the  pauper  had 
not  {acquired  a  settlement  by  residence  in 
the  respondent  union  under  39  d:  40  Vict, 
c.  61.  8.  34. 

On  appeal  against  an  order  made  the 
6th  of  June,  1883,  adjudging  the  last 
legal  settlement  of  John  Mullines  to  be 
in  the  paridi  of  St.  Paul,  Shadwell,  in  the 
Stepney  Poor  Law  Union,  in  the  county 
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of  Middlesex,  and  ordering  the  said  John 
Mullines  to  be  removed  from  the  said 
Merthyr  Tydvil  Union  to  the  said  Stepney 
Poor  Law  Union,  the  Sessions  of  and 
for  the  county  of  Glamorgan  confirmed 
the  order,  subject  to  the  opinion  of  the 
Court  upon  the  following  case. 

The  order  alleged  that  the  pauper  was 
settled  by  birth  in  the  parish  of  St.  Paul, 
Shadwell,  in  the  appellant  union ;  and  the 
appellants  admitted  his  birth  in  the  said 
parish,  but  set  up  (1)  that  he  had  acquired 
a  subsequent  settlement  by  residence  in 
the  parish  of  Aberdare  in  the  respondent 
union,  and  (2)  that  even  if  he  had  not 
acquired  such  subsequent  settlement,  he 
was  at  the  date  of  the  order  irremovable 
from  the  respondent  union,  he  having 
resided  therein  for  a  year  and  upwards 
without  relief. 

1.  The  pauper  was  bom  in  the  appel- 
lant union  in  the  year  1849,  and  resided 
with  his  parents  until  the  year  1865,  when 
he  accompanied  his  father  to  America, 
leaving  his  mother  at  Swansea. 

2.  'hi  August,  1866,  the  pauper's  father 
died  in  South  Carolina,  and  the  pauper 
returned  to  his  mother,  amving  at  Swan- 
sea on  Christmas  Day  in  that  year. 

3.  From  Christmas  Day,  1866,  up  to 
the  autumn  of  1871,  the  pauper  gained 
hia  livelihood  by  various  employments  on 
shore  at  Swansea,  and  by  going  to  sea  as  a 
sailor  on  voyages  of  various  duration  and 
in  vessels  belonging  to  various  owners. 
The  pauper  attained  his  twenty-first  birth- 
day (which  fell  on  the  24th  of  June,  1870) 
when  he  was  acting  as  an  able-bodied 
seaman  in  the  Mediterranean  on  board  a 
vessel  called  the  Round  Shot,  While 
working  on  shore  he  lived  with  his  mother 
where  she  resided,  and  when  following  the 
sea  always  returned  to  and  resided  with 
her  after  each  voyage  and  until  the  com- 
mencement of  the  next  voyage. 

4.  In  the  autumn  of  1871  the  pauper 
shipped  from  Swansea  for  India  and  back, 
and  at  the  end  of  his  voyage  in  August, 
1872,  went  to  his  mother,  who  had  re- 
moved during  his  absence  from  Swansea  to 
the  parish  of  Aberdare  in  the  respondent 
union,  and  had  married  as  her  second  hus- 
band one  William  Crammer. 

5.  The  stepfather  WiUiam  Crammer 
died  on  the  22nd  of  November,  1875,  at 


which  time  the  pauper  was  in  India,  where 
he  had  gone  in  the  Meccay  and  whence  he 
returned  in  January,  1876,  in  the  Glen- 
li/on  to  London. 

6.  During  the  stepfather's  life,  the 
pauper  when  on  shore  resided,  in  the 
intervals  of  frequent  voyages  and  when 
occupied  as  a  labourer  on  shore,  at  his 
stepfather's  house,  and  during  the  longer 
periods,  which  in  no  case  exceeded  four  or 
five  months,  paid  for  his  lodgings  and  food. 

7.  The  pauper  was  discharged  from  the 
Glenlyon  on  the  26th  of  January,  1876,  in 
London,  when  he  at  once  returned  to  his 
mother's  house  at  Aberdare,  and  remained 
there  until  the  following  June.  He  then 
joined  the  Etna  at  Cardiff,  and  was  dis- 
charged from  her  at  Leith  on  the  31st  of 
July,  1876. 

8.  Upon  his  discharge  from  the  JBtna 
at  Leith  he  returned  to  his  mother's  house 
at  Aberdare,  where  he  remained  untU  the 
31st  of  August,  1876,  when  he  joined  the 
MurUm  at  Swansea,  and,  after  remaining 
on  board  her  two  months,  left  her  at 
Briton  Ferry  on  the  25th  of  October,  1876. 

9.  Upon  leaving  the  MurUm  at  Briton 
Ferry,  he  went  to  Cardiff  to  get  a  ship, 
where  he  remained  until  the  24th  of  No- 
vember, 1876,  when  he  shipped  on  board 
the  Lady  Clive  for  the  Mediterranean,  and, 
after  remaining  on  board  her  for  five  or 
six  weeks,  was  discharged  from  her  at 
Newport,  Monmouth,  on  the  2nd  of  Janu- 
ary, 1877. 

10.  After  his  discharge  from  the  Lady 
Clive  at  Newport,  he  went  to  Cardiff  to 
get  a  ship,  and  upon  the  4th  of  January, 
1877,  shipped  on  board  the  KarOj  a  Sun- 
derland steamer,  for  India,  from  which 
vessel  he  was  discharged,  on  her  return 
from  India,  at  Sunderland,  on  the  7th  of 
May,  1877. 

11.  After  his  discharge  from  the  Kara 
at  Sunderland,  he  went  to  Cardiff  to  get  a 
ship,  and  on  the  6th  of  Jane  shipped  on 
board  a  Hartlepool  boat  called  the  Rich- 
mond, After  two  trips  to  the  Mediter- 
ranean in  the  Richmorhd^  retiuming  to 
Cardiff  between  each  trip,  during  whidi 
time  he  slept  on  board,  he  was  dischai^d 
from  her  at  Shields  on  the  24th  of  Sep- 
tember, 1877,  and  after  visiting  an  undo 
at  Sunderland  for  a  month  he  returned  to 
his  mother's  house  at  Aberdarei  and  re- 
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mained  there  until  early  in  the  following 
December. 

12.  On  the  '4th  of  December,  1877,  he 
shipped  on  board  another  Hartlepool  boat, 
called  the  Himalaya,  at  Cardiff,  and  after 
two  trips  in  her  (returning  to  Glasgow 
between  the  trips,  during  which  time  he 
slept  on  board)  he  lefb  the  Himalaya^  in 
London,  on  the  26th  of  June,  1878. 

13.  After  looking  about  for  a  ship  for  a 
few  days  in  London,  he  shipped  from 
therefor  India  on  the  10th  of  July,  1878, 
on  board  the  Star  of  Italy ,  from  which 
vessel  he  was  discharged,  together  with  all 
the  other  hands,  at  New  York  on  the 
2l8t  of  February,  1879. 

14.  Lnmediately  after  his  discharge  from 
the  Star  of  Italy  at  New  York,  he  shipped 
on  board  a  Nova  Scotia  vessel,  called  the 
H.  Boguty  for  London,  where  he  lefb  her 
at  the  end  of  March,  1879,  and  shipped  at 
once  as  a  hand  on  board  a  Cardiff-bound 
steamer,  and  arrived  at  Cardiff  in  the 
course  of  a  few  days,  and  returned  to  his 
mother's  house  at  Aberdare,  where  he  re- 
mained until  the  middle  of  the  following 
month  of  May,  1879. 

15.  On  the  16th  of  May,  1879,  he  joined 
the  Cartshum^  at  Cardiff,  for  Calcutta  and 
back,  and  upon  his  discharge  from  her  at 
Dundee  on  the  11th  of  April,  1880,  he 
at  once  went  to  his  mother's  house  at 
Aberdare,  where  he  stayed  a  few  weeks, 
until  the  end  of  the  following  month  of 
May,  1880. 

16.  On  the  3l6t  of  May,  1880,  he  shipped 
at  Cardiff  on  board  the  Euphrates  for 
Calcutta  and  back,  and,  after  completing 
a  voyage  out  and  home,  was  discharged 
from  her  in  London  on  the  31st  of  March, 
1881,  and  went  to  his  mother's  house  at 
Aberdare,  where  he  remained  for  a  month. 

17.  He  then  went  to  Cardiff,  where  he 
got  a  job  to  rig  a  vessel  called  the  Buck- 
hurst  at  Gunn's  diy  dock,  during  which 
time  he  lodged  and  slept  at  the  Sailors' 
Mome,  returning  to  his  mother's  house  at 
Aberdare  from  the  Saturday  to  Monday  pre- 
vious to  his  shipping  on  board  the  Beatrice^ 
at  Cardiff,  on  the  8th  of  June,  1881. 

18.  After  going  certain  voyages  in  the 
Beairioe,  he  was  discharged  from  her  at 
Newport,  Monmouthshire,  on  the  9th  of 
August,  1881,  when  he  at  once  returned 
to  his  mother's  house  at  Aberdare.    After 
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remaining  there  for  a  week  or  two,  he 
obtained  work  under  the  Great  Western 
Eailway  Company,  at  Quaker's  Yard  (dis- 
tant five  miles  from  Aberdare),  which  lasted 
until  early  in  the  following  November, 
1881,  during  the  first  portion  of  which 
period  he  slept  at  his  mother's  house  at 
Aberdare. 

19.  Afterwards,  on  account  of  the  in- 
convenience of  coming  to  and  from  his 
work,  he  ceased  to  i-eturn  at  night  from 
Quaker's  Yard,  and  then  slept  at  a  cottage 
near  Quaker's  Yard,  which  Ls  in  the  parish 
of  Merthyr,  also  in  the  respondent  union, 
returning  to  his  mother's  house  at  Aber- 
dare from  Saturday  to  Monday  in  each 
week,  and  either  took  down  food  or  had 
it  sent  him  by  his  mother,  by  whom  he 
had  his  washing  done,  and  his  clothes 
were  left  with  her.  He  contributed  to 
the  house  while  with  his  mother,  and 
generally  brought  home  what  he  could. 

20.  As  soon  as  the  job  at  Quaker's  Yard 
was  concluded,  he  returned  to  his  mother's 
house  at  Aberdare,  where  he  remained  for 
a  week  or  two,  and  then  went  to  Cardiff, 
where,  upon  the  2l6t  of  November,  1881, 
he  shipped  on  board  the  Cordillera  for  a 
voyage  to  Sydney  and  back,  and  from 
whi(^  vessel  he  was  discharged,  in  London, 
on  her  return  to  that  port  on  the  20th  of 
Februaiy,  1883. 

21.  In  or  about  March,  1882,  he  be- 
came blind  from  the  effect  of  cold  on  board 
the  Cordillera,  and,  at  the  captain's  request, 
his  mother  came  to  meet  him  in  London 
when  discharged,  and  he  returned  with 
her  on  the  21st  of  February,  1883,  to  her 
house  at  Aberdare,  where  he  remained 
until  he  made  his  first  application  for 
relief  on  the  25th  of  May,  1883. 

22.  When  he  went  on  board  the  Cor- 
dillera, he  left  all  his  things,  except  his 
sea  clothes,  at  his  mother's  house  at  Aber- 
dare, and  he  invariably  left  some  of  his 
clothes,  his  sea-chest,  or  other  belongings, 
at  her  house,  upon  those  occasions  when 
he  himself  was  away  at  sea,  or  otherwise. 
His  mother  sometimes  bought  his  clothes 
for  him,  and  occasionally  met  him  on  his 
return  ^m  his  voyages. 

23.  At  the  conclusion  of  his  voyages, 
he  returned  to  his  mother's  house,  and 
remained  there  between  his  voyages,  except 
upon  the  occasion  hereinbefore  mentioned, 
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but  he  had  no  separate  i*oom  or  bed  there, 
and  generally  slept  with  his  brother. 

24.  Ujx)n  returning  home  from  any 
voyage,  he  was  in  the  habit,  up  to  the 
date  of  his  discbarge  in  February,  1883, 
of  handing  over  to  his  mother  a  portion 
of  his  savings. 

The  questions  for  the  opinion  of  the 
Court  are,  (1)  whether  under  the  circum- 
stances stated,  the  pauper  had,  during  the 
period  which  elapsed  from  the  death  of  his 
stepfather  on  the  22nd  of  November,  1875, 
to  the  date  of  the  order,  acquired  a  settle- 
ment by  residence  (actual  or  constructive) 
in  the  parish  of  Aberdare,  in  the  respon- 
dent union,  under  39  <k  40  Vict.  c.  61, 
and  (should  such  question  be  answered  in 
the  negative)  then,  (2)  whether  the  pauper 
was,  at  the  date  of  the  order,  irremovable 
from  the  respondent  union,  by  reason  of  a 
residence  therein  (actual  or  constructive) 
for  a  year  without  receiving  relief  during 
the  same  period. 

If  the  Court  shall  answer  either  of 
these  questions  in  the  affirmative,  then 
the  order  of  the  Sessions  is  to  be  quashed ; 
but  if  the  Court  shall  answer  each  of  the 
said  questions  in  the  nc^tive,  then  the 
order  of  the  Sessions  is  to  be  confirmed. 

B.  F,  Williamsy  for  the  appellants. — 
The  only  question  here  is  whether  the 
pauper  acquired  a  settlement  by  residence 
in  the  respondent  union  under  39  &  40 
Vict.  c.  61.  s.  34  (1).  Upon  the  facts 
stated  in  the  Special  Case  it  is  submitted 
that  the  Justices  were  wrong  in  holding  that 
the  pauper  was  not  settled  in  Aberdare. 
The  pauper's  residence  was  clearly  at  his 
mother's  house,  which  he  assisted  in  keeping 
up,  and  to  which  he  returned  upon  the  com- 
pletion of  his  voyages.  If  residence  is  once 
established,  a  mere  temporary  absence  will 
not  signify  so  long  as  the  animtia  revertendi 
is  shewn  to  exist.  The  Queen  v.  Glossop 
(2)  will  doubtless  be  relied  upon  by  the 

(1)  39  &  40  Vict.  c.  61.  s.  34:  •«  Where  any 
peiBon  shall  have  resided  for  three  years  in  any 
parish  in  snch  nuuiner  and  under  snch  circum- 
stances in  each  of  such  year  as  would,  in 
accordance  with  the  several  statutes  in  that 
behalf,  render  liim  immovable,  he  shall  be 
deemed  to  be  settled  therein  until  he  shall 
acquire  a  settlement  in  some  other  parish  by 
a  like  residence  or  otherwise." 

(2)  36  Law  J.  Bep.  M.C.  148 ;  Law  Rep.  1  Q.B. 
227. 


respondents;  but  in  that  case  there  was 
no  fixed  intention  to  return  and  no  place 
to  which  the  pauper  had  any  right  to 
return.  Here  the  animtu  revertendi  is 
clear,  and  it  is  found  aa  a  fact  that  the 
pauper  invariably  left  some  of  his  clothes 
or  other  belongings  at  his  mother's  house 
upon  those  occasions  when  he  himaelf  waa 
away  at  sea,  besides  handing  over  a  portion 
of  his  savings;  so  that  the  fair  inference 
is  that  the  pauper  never  ceased  to  have  a 
constructive  residence  in  the  respondent 
union. 

He  cited  The  Queen  v.  East  Stimehottee 
(3)  and  The  Queen  v.  Brighthelmstone  (4). 

W,  Evans,  for  the  respondents. — The 
Queen  v.  Glossop  (2)  shews  that  in  order 
to  constitute  a  constructive  residence  there 
must  be  a  place  to  which  a  pauper  has  a 
light  to  return,  as  well  as  an  intention  to 
return.  Here  there  is  no  finding  of  an 
anvmtui  revertendi,  and  certainly  the  pauper 
had  no  place  of  his  own  to  which  he  had 
the  right  to  return. 

WiUiams  replied. 

Stephen,  J. — This  case  has  been  well 
argued,  and  each  side  has  succeeded  in  in- 
troducing doubts  into  my  mind.  In  1846 
five  years  was  fixed  as  the  period  of  resi- 
dence necessary  to  render  any  pauper  irre- 
movable; this  period  was  subsequently 
reduced  to  three  years,  and  at  a  later 
date  still  to  one  year;  but  the  Act  of 
1846  is  the  foundation  of  the  whole  so  far 
as  the  status  of  irremovability  is  concerned. 
Now  the  question  before  us  is  whether  this 
pauper  resided  for  three  years  in  the  parish 
of  Aberdare,  within  the  respondent  union, 
in  such  manner  as  to  have  acquired  a  settle- 
ment under  the  provisions  of  38  k  39  Yict. 
c.  61.  s.  34  (1).  This  question  is,  to  some 
degree,  one  of  fact,  and  does  not  admit 
of  any  general  rule  being  laid  down  on 
the  point ;  at  the  same  time  there  are 
principles  of  law  decided  by  various  cases 
which  serve  as  guides  to  determine  whether 
there  has  or  has  not  been  a  residence  on  the 
part  of  the  pauper.  There  are  several  caaes 
which  shew  that  if  a  person  has  resided  in 
a  parish  and  removes  for  a  temporary  pur- 
pose only,  there  is  no  breach  of  residence. 

(3)  4  B.  &  B.  901 ;  23  Law  J.  Bep.  M.O.  137. 

(4)  4  B.  &  B.  236;  24  Law  J.  Rep.  M.C.  41. 
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In  order  to  ootistitute  a  residence  one  need 
not  sleep  at  a  plaoe  every  night.  I  should 
have  no  hesitation  in  holding  that  there 
was  no  breach  of  residence  in  the  case  of 
a  person  who  had  a  house  which  he  made 
his  headquarters  and  where  he  kept  his 
servants^  though  it  might  so  happen  that 
he  was  away  during  almost  all  of  the 
qualifying  period;  in  such  a  case  the 
animus  revertendi  would  clearly  exist. 
Therefore  I  do  not  feel  concluded  by  the 
fact  that  this  pauper,  in  the  exercise  of 
his  profession,  was  away  from  home  for 
longer  periods  of  time  than  he  was  at 
home.  But  the  question  is,  had  the 
pauf^er  a  residence  in  Aberdaro  1  That  is 
a  question  of  fact,  and  the  present  case  is 
very  like  that  of  The  Queen  v.  Gloasop  (2). 
Here  the  pauper  lived  with  his  mother 
when  not  engaged  elsewhere.  Thero  was, 
however,  no  contract  with  his  mother,  and 
the  pauper  had  no  right  to  reside  with  her 
if  she  had  chosen  to  turn  him  out  of  doors ; 
he  did  not  lodge  there,  but  was  merely 
accustomed  between  the  voyages  to  stay  at 
his  mother's  house,  and  he  gave  her  a 
portion  of  his  savings.  Upon  these  facts 
the  Sessions  came  to  the  conclusion  that 
there  had  been  no  real  residence  in  Aber- 
dare,  and  I  cannot,  as  a  matter  of  law, 
say  that  the  Sessions  were  wrong  in  so 
holding. 

Mathew,  J. — I  am  of  the  same  opinion. 
I  am  not  satisfied  that  the  magistrates  were 
wrong  in  holding  as  they  did.  The  pauper 
appears  to  have  treated  his  mother  well, 
and  to  have  given  her  a  portion  of  his 
savings ;  but  it  does  not  appear  that  the 
mother's  house  was  a  place  to  which  the 
pauper  had  any  right  to  return  as  a  resi- 
dence. The  case  is  one  of  some  nicety; 
but  I  think,  upon  the  whole,  that  the  order 
ought  to  be  affirmed. 

Order  affirmed. 


Solicitors — W.  H.  Swepstone,  for  appellant ; 
J.  H.  Wrentmore,  agent  for  James  &  Co., 
Merthyr  Tydvil,  for  respondent. 


lRfi4.        r  WILLIAMS  (appeUant)  v.  the 

M        20    27    1        WANDSWORTH     BOARD     OF 

^      '      *  L     WORKS  ( respondents). 

Metropolis  Management  Act,  1855  (18 
d'  19  Vict.  c.  120),  s.  250—"  Otimer'^— 
Metropolis  Management  Amendment  Act, 
1862  (25  d&  26  Vict.  c.  102),  s.  77— 
"  Owner  of  Land  abutting  on  "  Neio  Street 
— Liability  to  coniribtUe  to  Expenses  of 
Paving — Ovmer  of  Strip  a  few  inches 
toide  bound  to  maintain  Fence. 

The  ovmer  of  a  strip  of  land  which  toas 
only  four  inches  toide,  and  upon  whidi 
he  was  bound  by  covenant  to  maintain  a 
fence  throttghmU  its  entire  length,  was 
caMed  upon  by  a  district  board  under  the 
Metropolis  Management  An^endnhent  Act, 
1862  (25  (fe  26  Vict.  c.  102),  s.  77,  to  con- 
tribute to  the  expenses  of  paving  a  new 
street  upon  which  the  strip  abutted : — Held, 
tha>t  he  was  one  of  **  ike  oumers  of  the 
kmd  abutting  on  the"  street,  within  tlie 
meaning  of  that  section  and  of  the  Metro- 
polis Management  Act,  1855  (18  d:  19 
Vict.  c.  120),  s.  250,  interpreting  the  word 
"  oumer." 

The  following  case  was  stated  under 
the  Summary  Jurisdiction  Act,  1879,  s.  38, 
by  a  Metropolitan  Police  Magistrate  sit- 
ting at  the  Wandsworth  Police  Court. 

The  respondents,  who  are  the  board 
of  works  for  the  Wandsworth  district 
constituted  under  the  Metropolis  Local 
Management  Acts,  1855  and  1862,  took 
out  a  summons  to  obtain  payment  from 
the  appellant,  as  owner  of  lands  abutting 
upon  a  new  street  called  Shipka  Road, 
within  their  district^  of  a  sum  of  88^., 
being  his  proportion  of  the  expenses  in- 
curr^  by  them  in  paving  the  street. 
The  appellant's  land  in  question  consisted 
of  a  strip  of  about  4  inches  wide  and  265 
feet  in  length,  bounding  and  abutting 
upon  the  north  side  of  the  Shipka  Eoad, 
and  a  boundary  fence  was  erected  upon 
it  throughout  its  whole  extent.  The 
appellant  erected  the  fence  in  pursuance 
of  a  covenant  made  by  him  with  a  third 
party  to  erect,  maintain,  and  keep  up  such  a 
fence  upon  the  strip  of  land,  of  which  the 
appellant  retained  the  ownership  and  occu- 
pation.    The  strip  of  land  was  the  only 
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land  of  the  appellant  on  the  north  side  of 
the  Shipka  Road. 

It  was  admitted  that  the  Shipka  Eoad 
was  a  new  street,  and  that  all  the  pre- 
liminary steps  and  proceedings  necessary 
to  entitle  the  respondents  to  recover  the 
sum  of  88/.  from  the  appellant,  if  he  were 
liable  to  pay  the  same,  had  been  duly 
taken  by  the  respondents.  It  was  con- 
tended for  the  respondents  that  the  appel- 
lant was  an  owner  of  land  bounding  or 
abutting  upon  the  street  within  the  mean- 
ing of  section  77  of  the  Metropolis  Local 
Miuiagement  Amendment  Act,  1862,  and 
section  250  of  the  Metropolis  Local  Man- 
agement Act,  1855,  and  liable,  as  such 
owner,  to  contribute  towards  the  expenses 
of  paving  the  street.  It  was  contended 
for  the  appellant  that  the  words  "  owner 
of  land  "  in  section  77  of  the  Act  of  1862 
meant,  having  regard  to  the  interpretation 
clause  (section  250)  in  the  Act  of  1855,  an 
owner  of  land  which  can  be  used  for  some 
purpose  beneficial  to  the  owner  and  capable 
of  yielding  a  rack-rent ;  that  the  appellant, 
therefore,  was  not,  having  regai-d  to  his 
covenant  to  erect  and  maintain  a  fence 
upon  the  strip  of  land,  the  "owner" 
within  the  meaning  of  the  Acts;  and, 
further,  that  the  strip  of  land  was  too 
small  in  size  to  be  of  any  real  value  to 
him,  and  was  bui'thened  besides  with  the 
maintenance  of  a  fence  of  a  specified  kind. 

The  Magistrate  made  an  order  upon  the 
appellant  to  pay  the  sum  claimed,  holding 
that  the  appellant  was  an  owner  of  the 
strip  of  land  within  the  meaning  of  the 
Acts  of  1855  and  1862,  and  therefore  liable 
to  pay  his  proportion  of  the  expenses  of 
paving  the  new  street. 

The  question  for  the  opinion  of  the 
Court  was  whether,  upon  the  facts  stated, 
and  having  regard  to  the  provisions  of 
section  77  of  25  &  26  Vict.  c.  102,  and 
section  250  of  18  &  19  Viet.  c.  120,  the 
appellant  was,  in  respect  of  the  strip  of 
land  in  question,  "an  owner"  of  land 
bounding  or  abutting  on  the  Shipka  Road. 

Francis  Turner  (on  May  20),  for  the 
appellant. — The  appellant  cannot  be  held 
to  be,  in  respect  of  this  strip  of  land^  an 
"  owner  of  land  bounding  or  abutting  on  " 
a  new  street,  within  the  meaning  of  the 
Metropolis  Management  Act,  1855  (18  <fe 


19  Vict.  c.  120),  s.  250,  interpreting  the 
word  **  owner  "  (1),  and  of  the  Metropolis 
Management  Amendment.  Act,  1862  (25 

6  26  Vict.  c.  102),  s.  77,  imposing  on  "the 
owners  of  the  land  bounding  or  abutting 
on  "  a  new  street  liability  to  contribute  to 
the  expense  of  paving  it.  To  make  a  man 
an  "  owner  "  within  the  meaning  of  these 
enactments  there  must  be  a  beneficial 
ownership,  capable  of  producing  a  rack-rent 
— The  Great  Eastern  Railway  Company  v. 
The  Hackney  District  Board  of  Works 
{per  Lord  Watson)  (2) ;  and,  further,  this 
cannot  be  said  to  be,  within  the  meaning 
of  the  Legislature,  "  land  bounding  or 
abutting  on  "  the  new  street — The  Lon- 
deny  Brighton,  and  South  Coast  Railway 
Company  v.  JSt.  Giles,  Ca/mberwell  (3). 

He  referred  to  Higgins  v.  Harding  (4). 

R,  0.  B.  Lane,  for  the  respondents. — 
On  the  true  construction  of  the  Acts,  the 
appellant  is  liable,  and  the  authorities 
make  against  him — Lord  Northhrook  v. 
The  Pluinstead  Board  of  Works  (5),  Bow- 
ditch  V.  The  Wakefield  Local  Board  (6), 
which  are  approved,  not  overruled,  in  Thp. 
Great  Eastern  Raihoay  Company  v.  The 
Hackney  District  Board  of  Works  (2). 

He  referred  to  The  Plumstead  Board  oj 
Works  y.  The  British  Land  Company  (7). 

Tuimer,  in  reply. 

Cur»  adv.  vult. 

The  judgment  of  the  Court  (8)  was  de- 
livered (on  May  27)  by 

Hawkins,  J. — This  case  was  argued  be. 
fore  us  last  week.  By  18  &  19  Vict.  c.  120. 
B.  250,  the  word  "  owner "  shall  mean 
''  the  person  for  the  time  being  receiving 
the  rack-rent  of  the  lands  or  premises  in 
connection  with  which  the  said  word  is 
used,  or  who  would  so  receive  the  same  if 

(1)  The  interpretation  clause  is  set  out  in  the 
judgment. 

(2)  62  Law  J.  Kep.  M.C.  105,  at  p.  109  ;  Law 
llep.  8  App.  Cas.  687,  at  p.  693. 

(3)  48  Law  J.  Rep.  M.C.  184 ;  Law  Rep. 
4  Fx  D  239 

(4)  42  Law  J.  Rep.  M.C.  31 ;  Law  Rep. 
8  Q.B.  7. 

(6)   41  Law  J.  Rep.  M.C.   51 ;    I*aw    Rep. 

7  Q.B.  183. 

(6)  40  Law  J.  Rep.  M.C.  214;  Uw  Rep. 
6  Q.B.  567. 

(7)  44  Law  J.  Rep.  Q.B.  38;  Law  Rep. 
10  Q.B.  203. 

(8)  Hawkins,  J.,  and  Smith,  J. 
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such  landfi  or  premises  were  let  at  a  rack- 
rent." 

By  25  <b  26  Vict.  c.  102.  s.  77  (which 
is  to  be  read  as  one  Act  with  18  <Se  19 
Vict.  c.  120),  the  owners  of  the  land 
bounding  or  abutting  on  any  new  street 
paved  under  section  105  of  18  d^  19  Vict, 
c  120  are  made  liable  to  the  expenses 
of  paving  the  same,  as  well  as  the  owners 
of  the  houses  therein. 

The  Shipka  Road  is  admitted  to  be  a 
new  street,  and  it  is  admitted  that  the 
appellant  is  the  freeholder  of  the  strip  of 
land,  with  the  fence  thereon  erected,  abut- 
ting or  bounding  it  on  its  northern  side. 
The  only  remaining  question  is,  whether 
that  strip  of  land  is  capable  of  being 
rack-rented.  If  it  is,  no  doubt  can  arise 
that  the  appellant  would  be  entitled  to 
receive  the  same  if  such  strip  were  let. 
The  appellant  seeks  to  absolve  himself 
from  liability  to  contribute  towards  the 
paving  expenses,  upon  the  ground  that, 
although  he  is  the  owner  of  the  strip  of 
]and  and  fence,  nevertheless  he  is  by  virtue 
of  the  covenant  bound  to  occupy  the  strip 
for  the  purpose  of  maintaining  thereon  a 
boundary  fence ;  and  that  even  if  he  were 
not  so  bound,  the  strip  is  too  narrow  to 
admit  of  any  beneficial  occupation. 

We  think  both  these  objections  fail. 
The  fence  in  question  is,  after  all,  a  mere 
boundary-fence  between  the  estate  of  the 
appellant  and  the  vendor  from  whom  he 
bought  If  he  had  erected  It  volunta- 
rily, nobody  could  have  doubted  his  lia- 
bility. It  would  have  amounted  to  an 
occupation  of  his  land  in  a  way  selected  by 
himself.  It  makes  no  difference,  to  our 
minds,  that  he  so  occupies  it  because  he 
has  agreed  with  his  vendor  so  to  do  upon 
becoming  the  purchaser  of  the  estate.  He 
uses  the  strip  for  the  purpose  of  fulfilling 
a  covenant  voluntarily  entered  into  by 
himself,  and  to  protect  himself  against 
liability  for  a  breach  of  that  covenant ; 
and,  moreover,  there  can  be  no  doubt, 
now  that  the  Shipka  Road  is  made,  that 
the  strip  which  intervenes  between  the 
road  and  the  adjoining  property  to  the 
north,  would,  in  the  event  of  the  owner  of 
such  adjoining  property  desiring  to  have 
access  to  the  road,  command  a  very  con- 
siderable rent  from  such  adjoining  owner. 
It  is  unnecessary  to  speculate  upon  other 
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profit  which  might  be  derived  from  the 
strip.  The  case  of  The  Great  Eastern 
Railway  Company  v.  The  HaekfMy  Dis- 
trict Board  of  Works  (2),  which  was  so 
much  pressed  upon  us  during  the  argu- 
ment for  the  appellant,  does  not,  in  our 
opinion,  assist  him.  In  his  judgment 
Lord  Watson  says,  '*  The  authorities  cited 
in  the  course  of  the  argument  appear  to 
me  to  establish  this  proposition — ^that  the 
person  vested  with  the  property  of  herit- 
able subjects  which  have  been  placed  extra 
commerciura,  or  are  subject  in  perpetuity 
to  the  burden  of  a  public  right  which  de- 
prives them  of  their  beneficial  use,  is  not 
an  owner  of  the  land  within  the  meaning 
of  the  77th  section  of  the  Act  of  1862." 
There  is,  however,  no  ground  for  saying 
that  the  appellant's  strip  of  land  falls 
within  this  category. 

In  our  judgment,  this  case  is,  in  all  its 
essential  circumstances,  similar  to  The 
London  and  North-  Western  Railway  Com- 
pany V.  St,  Pawsras  (9),  which  appears  to 
us  to  be  a  very  strong  authority  in  favour 
of  the  respondents,  for  whom  we  think 
judgment  ought  to  be  given. 

Jifdgmetvt  for  t/ie  responde^nts. 


Solicitors  —  Boulton,  Sons  &  Sandeman,  for 
appellant;  Corsellis,  Son  &  Mossop,  for  re- 
spondents. 


1884.     "1 
^>b.  22.    y 
Vlarch  8.  J 


THE  PARIS  AND  NEW  YORK  TELE- 
GRAPH COMPANY  V.  THE  PEN- 
ZANCE UNION. 


Poor — Rate — Telegraph   Wires— Exclu- 
sive Occupation — 43  Eliz,  c,  2. 

By  the  terms  of  an  agreement  between  the 
plaintiffs  and  the  Postmaster-General,  the 
latter  covenanted  that  he  would  provide 
and  thencefort/i  during  the  continuance  of 
the  agreement  appropriate  and  maintain 
for  die  exclusive  use  of  the  plaintiffs  certain 
telegraph  vnres  betioeen  th^  landing-place 
of  a  submarine  cable  near  the  Land's  End 

(B)  17  Law  Times,  N.8.  664. 
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and  the  office  of  the  plaintiffs  at  Penzance^ 
and  thence  to-  their  office  in  Londo7if  %mth 
the  necessary  translators  and  batteries:  such 
wires,  translators,  and  batteries  to  remain 
the  property  of  the  Postmaster-General, 
The  plaintiffs  were  to  provide  and  maintain 
their  own  instruTnerUs,  and  to  work  the 
wires  at  their  own  cost,  j^rmitting  tits 
Postmaster-General  from  time  to  time  to 
inspect  the  instruments.  The  Postmaster- 
General  was  to  repair  accidental  defects 
and  interruptions,  but  to  be  paid  for  mak- 
ing good  any  damage  to  the  tcires  occa- 
sio7ied  by  the  neglect  or  default  of  the  plain- 
tiffs. The  plaintiffs  were  to  pay  rent  for 
the  wires,  and  not  to  part  with  the  posses- 
sion of  them  or  sub-let  the  benefit  of  the 
agreement  vnthout  tlie  consent  of  the  Post- 
master-General, who,  in  the  event  of  their 
doing  so,  was  to  be  at  liberty  to  determine 
the  agreement.  On  tlie  expiration  of  the 
agreement  the  Postmaster-General  was  to 
resume  possession  of  the  wires.  The  tele- 
graph posts  remained  the  property  of  the 
Postmaster-General,  who  could,  if  he  chose, 
attach  other  wires  to  them  besides  those 
appropriated  to  the  use  of  the  plaintiffs : — 
Held,  by  Cave,  J.  (Lord  Colebidqk,  C.J., 
dubitante),  that  the  plaintiffs  had  not  stich 
an  exclusive  occupation  of  the  wires  appro- 
priated to  their  use  as  would  make  them 
rateable  to  the  relief  of  the  poor  in  respect 
thereof 

Special  Case  under  12  &  13  Vict.  e.  45. 
8.  11. 

2.  The  applicants  are  a  telegraph  com- 
pany owning  certain  submarine  cables  be- 
tween France  and  America,  and  also  work- 
ing submarine  cables  between  France  and 
a  point  on  the  Cornish  coast  near  Land's 
End,  and  carrying  on  the  business  of  a 
telegraph  company  in  connection  there- 
with. 

3.  In  order  to  carry  on  their  business 
as  aforesaid,  the  appellants  on  the  14th  of 
April,  1880,  entered  into  an  agreement 
with  certain  telegraph  companies,  who 
were  possessed  of  the  concessions  for  the 
laying  of  submarine  telegraphic  cables  be- 
tween England  and  Fnmce,  for  the  con- 
struction of  a  telegraphic  cable  between 
the  aforesaid  point  near  Land's  End  and  a 
part  of  the  French  coast ;  and  also  with  her 
Majesty's  Postmaater-General.     [A  copy 


of  the  agreement  was  appended  to  the 
case.]  (1). 

(1)  The  material  covenants  in  this  agreement, 
as  between  the  appellant  company  and  the  Post- 
master-General, are  the  following  : — 

10.  The  Postmaster-General  shall  with  all  con- 
venient speed  provide  and  shall  thencetorth 
during  the  continuance  of  this  agreement  keep 
appropriated  and  maintained  for  the  exclusive 
use  of  the  Paris  and  New  York  Company  the 
following  telegraph  wires  (hereinafter  c^led 
special  wires),  that  is  to  say, — 

(1.)  A  telegraph  wire  between  the  landing- 
place  of  the  D6olin  cable  near  the  Land's  End, 
in  the  count}'  of  Cornwall,  and  an  office  to  be 
established  by  the  company  at  Penzance. 

(2.)  A  telegraph  wire  between  the  office  to  be 
established  by  the  company  at  Penzance  and 
an  office  to  be  established  by  the  company  in 
London. 

(3.)  A  telegraph  wire  between  the  office  to  be 
established  by  the  company  at  Penzance  and 
an  office  to  be  established  by  the  company  at 
Liverpool. 

(4.)  A  telegraph  wire  between  the  office  to  be 
established  by  the  company  in  London  and  the 
office  to  be  established  by  the  company  at 
Liverpool. 

11.  The  Postmaster-General  shall  also  with 
all  convenient  speed  provide,  and  shall  thence- 
forth  daring  the  continuance  of  this  agreement 
keep  appropriated  and  maintain  and  work  for 
the  exclusive  use  of  the  company  a  pneumatic 
tube  connecting  the  central  telegraph  office  of 
the  Postmaster-General  in  London  with  the 
offices  of  the  company  at  No.  24  Royal  Exchange, 
London. 

12.  The  Postmaster-General  shall  also  with 
all  convenient  speed  provide,  and  shall  thence- 
fortii  daring  the  continuance  of  this  agreement 
keep  appropriated,  maintain,  and  work  for  the 
exclusive  use  of  the  company  in  connection  with 
the  said  two  special  wires,  two  instruments  called 
translators,  and  the  necessary  batteries  in  con- 
nection therewith,  at  the  head  post-office  at 
Bristol  or  at  such  other  postal  telegraph  office 
as  may  be  selected  by  the  Postmaster-General ; 
and  the  said  translators  shall  be  such  as  can 
conveniently  be  worked  in  connection  with  the 
instrument  known  as  the  "Morse  apparatus," 
with  polarized  relay  and  a  single  or  double  cur- 
rent key. 

13.  The  special  wires,  pneumatic  tube,  and 
translators  and  batteries  for  the  time  being 
appropriated  to  the  use  of  the  company  as  afore- 
said shall  remain  and  be  the  property  of  the 
Postmaster-  General. 

14.  Except  as  aforesaid,  the  company  shall 
provide  and  maintain  their  own  instruments  and 
batteries,  and  shall  work  the  special  wires  for 
the  time  being  at  their  own  cost. 

16.  The  company  shall  not  in  working  either 
of  the  special  wires  passing  through  Bristol  ase 
any  instroment  whidi,  in  the  opinion  of  the 
Po0tma8ter*General  or  any  of  his  officers,  cannot 
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4.  On  or  about  the  25th  of  January,     plemental  agreement  with  the  Postmaster- 
1881,  the  appellants  entered  into  a  sup-     General    relative  to  the  above  matters. 


oonvenientlj  be  used  in  connection  with  the 
said  translators ;  and  the  company  shall  not  in 
working  the  special  wires  to  be  provided  and 
i4)propriated  as  aforesaid,  or  any  of  them,  use 
any  instroment,  battery,  or  materials  which,  in 
the  opinion  of  the  Postmaster-General  or  any  of 
his  officers,  shall  or  may  injure  or  be  likely  to 
injure  any  part  of  the  said  wires  ;  and  the  com- 
pany shall  within  twenty-fours  after  notice  in 
writing  shall  have  been  sent  to  their  principal 
office  for  the  time  being  in  London  by  or  on  be- 
half of  the  Postmaster-Qeneral,  or  any  of  his 
officers,  that  any  instruments  used  by  the  com- 
pany cannot  be  conveniently  used  in  connection 
with  the  said  translators,  or  that  any  instrument, 
battery,  or  materials  used  by  the  company  is  or 
are  injurious  or  likely  to  be  injurious  to  any  of 
the  special  wires,  discontinue  the  use  of  the 
instruments,  batteries,  and  materials  specified  in 
8uch  notice ;  and  the  company  shall  permit  the 
Postmaster-General,  by  his  engineers,  electricians, 
or  any  other  officer  or  officers  who  may  be  ap- 
pointed by  him  for  that  purpose,  to  inspect  from 
time  to  time,  with  or  without  notice,  the  instru- 
ments, batteries,  and  materials  used  or  intended 
to  be  used  by  the  company  in  the  working  of 
the  special  wires  or  any  of  them. 

16.  The  Postmaster-General  shall  incur  no 
liability  to  the  company  by  reason  of  any  acci- 
dental defects  or  interruptions  to  Ihe  working 
of  any  of  the  special  wires  or  of  the  translators 
or  batteries  for  the  time  being  appropriated  to 
the  use  of  the  company,  but  will  repair  with  all 
convenient  speed  any  such  accidental  defects 
or  intermptions. 

17.  Notwithstanding  the  stipulations  herein- 
before contained,  the  Postmaster-General  shall 
not  be  liable  to  make  good  any  damage  to  any 
of  the  said  special  wires  which  any  of  the 
officers  of  the  Postmaster-General  for  the  time 
being  in  charge  of  their  maintenance  respec- 
tively shall  certify  to  have  been  occasioned  by 
the  act,  neglect,  or  default  of  the  company  or 
their  servants  or  agents :  and,  if  the  Postmaster- 
General  shall  make  good  any  such  damage,  as 
aforesaid,  the  company  shall  on  demand  pay  to 
him  the  costs  of  so  doing ;  and  the  certificate 
of  any  such  officer  as  aforesaid  shall  be  conclu- 
sive as  to  the  amount  of  such  costs. 

18.  The  company  shall  not  use  any  of  the  said 
special  wires  for  the  transmission  of  any  mes- 
sages except  American  messages  and  service 
messages  of  the  company. 

19.  In  consideration  of  the  appropriation  and 
maintenance  by  the  Postmaster-General  for  the 
use  of  the  company  of  the  special  wires,  the 
company  shall  during  the  continuance  of  this 
agreement  pay  to  the  Postmaster-General  in 
respect  of  each  special  wire  a  yearly  rent  or  sum 
calculnted  at  the  rate  of  51.  for  every  mile  of  the 
length  of  such  special  wire,  and  at  the  like  rate 
lor  any  fraction  of  a  mile  of  such  length. 

20.  In  consideration  of  Uie  appropriation  and 


maintenance  by  the  Postmaster-General  for  the 
use  of  the  company  of  the  said  pneumatic  tube, 
the  company  shall  during  the  continuance  of 
this  agreement  pay  to  the  Postmaster-General 
in  respect  thereof  the  yearly  rent  or  sum  of 
350;. 

21.  In  consideration  of  the  appropriation, 
maintenance,  and  working  by  the  Postmaster- 
General  to  the  use  and  on  behalf  of  the  company 
of  the  said  translators  and  batteries,  the  com- 
pany shall  during  the  continuance  of  this  agree- 
ment pay  to  the  Postmaster-General  the  yearly 
rent  or  sum  of  350/. 

24.  The  special  wires,  the  B^olin  cable,  and 
the  American  cable,  shall,  whilst  worked  by  the 
Paris  and  New  York  Company,  be  open  for  the 
messages  of  all  persons  alike  without  favour  or 
preference. 

34.  The  company  shall  not  part  with  the  pos- 
session of  the  special  wires  or  any  of  them 
without  the  consent  of  the  Postmaster-General 
under  his  seal ;  and  the  company  shall  not  with- 
out the  like  consent  assign,  dispose  of,  or  under- 
let the  benefit  of  the  agreements  and  stipulations 
between  the  Postmaster-General  and  the  com- 
pany contained  in  these  presents  or  any  of  them, 
or  any  part  thereof. 

41.  Provided  that,  in  case  the  company  shall, 
without  the  consent  of  the  Postmaster-Generfd 
and  the  submarine  companies  under  their  re- 
spective seals,  part  with  the  possession  of  the 
D6olin  cable,  or  of  the  special  wires,  or  any  of 
them,  or  shall  without  such  consent  as  aforesaid 
assign,  dispose  of,  or  underlet  the  benefit  of  the 
agreements  and  stipulations  herein  contained, 
or  any  of  them,  or  any  part  thereof,  or  in  case 
any  sum  of  money  which  shall  be  payable  by 
the  company  to  the  Postmaster-General  or  to  the 
submarine  companies  under  or  by  virtue  of  these 
presents,  shall  be  in  arrear  and  unpaid  for  two 
calendar  months  after  the  same  ought  to  have 
been  paid,  or  in  case  the  company  shall  use  the 
D4olin  cable  or  the  special  wires,  or  any  of  them, 
for  the  transmission  of  any  message  not  being 
a  service  message  or  a  message  which  has  been 
or  is  intended  to  be  transmitted  from  or  to 
America  by  means  of  the  American  cable,  or  in 
case  the  company  shall  not  commence  the  busi- 
ness of  transmitting  messages  between  France 
and  America  within  six  calendar  months  after 
the  date  of  these  presents,  or,  having  commenced 
such  business,  shall  afterwards  cease  for  a 
period  of  twelve  calendar  months  to  carry  on  the 
same,  then  and  in  any  such  case  it  shall  be  law- 
ful for  the  l^ostmaster-General  and  the  subma- 
rine companies  at  any  time  thereafter,  by  notice 
in  writing  under  their  respective  seals,  to  deter- 
mine these  presents,  and  the  rights  and  obliga- 
tions hereby  created,  as  from  the  date  of  the 
service  of  suoh  cotice  at  the  office  or  last-known 
office  of  the  company  in  London. 

43.  Upon  the  expiration  or  determination  by 
any  means  of  these  presents  and  the  rights  and 
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[A  copy  of  this  agreement  aooompanied 
and  was  to  form  part  of  this  case.] 

5.  Under  and  in  pursuance  of  such 
agreements  the  appellants  have  the  use,  as 
therein  provided,  of  two  telegraphic  wires, 
which  are  the  property  of  the  Postmaster- 
Greneral.  These  wires  are  supported  upon 
poles  in  the  ordinary  way,  and  extend  from 
Penzance  in  Cornwall  to  the  landing-place 
of  the  aforesaid  telegraphic  cahle  near 
Land's  End. 

6.  During  a  portion  of  their  course  the 
said  wires  pass  through  the  parish  of 
St.  Buryan  in  the  Penzance  Union  in  the 


county  of  Cornwall ;  and  the  respondents, 
the  assessment  committee,  having  jurisdic- 
tion  over  such  parish,  in  drawing  up  their 
supplemental  valuation  list,  included  the 
appellants  as  persons  liable  to  be  rated  to 
the  relief  of  the  poor  of  such  parish  in 
respect  of  an  alleged  occupation  by  them 
of  the  said  telegraphic  wires  and  poles 
situated  in  such  parish ;  and,  in  accordance 
with  such  valuation  list,  the  appellants 
were  on  the  5th  of  October,  1881,  rated  to 
the  relief  of  the  poor  in  the  said  parish  in 
the  sum  of  16^.  The  following  is  a  copy 
of  such  rate  : — 


No. 

Name  of 
OGcnpier 

Name  of 
owner 

Description  of 
proiwrty  rated 

Name  or 

situation  of 

property 

Gross 

estimated 

rental 

Probable 

value 

Rate  at 
1#.  tu  pound 

12 
13 

French 

Telegraphic 

Company 

Telegraph 
poles  and 

wires 

Parish 
throughout 

* 

£     8.  d. 
20     0    0 

£     $.  (L 
16    0   0 

£    i.    d. 
0  16    0 

10.  The  appellants  have  no  further  or 
other  interest  in  the  said  telegraph  wires 
and  poles  than  such  as  is  given  to  them  by 
the  provisions  of  the  agreements  above 
referred  to. 

The  question  for  the  opinion  of  the 
Court  was  whether  the  appellants  are 
liable  to  be  rated  in  respect  of  the  said 
telegraphic  poles  and  wires,  or  either  of 
them. 

Addenda,  by  consent,  to  the  Special 
Case: — 

The  special  wires  kept,  appropriated, 
and  maintained  for  the  exclusive  use  of 
the  appellants  under  the  said  agreements 
are  supported  on  poles  or  otherwise  fixed 
in  precisely  the  same  manner  as  other 
telegraph  wires.  Dui'ing  the  whole  of 
their  course  between  Penzance  and  London 
the  special  wires   above  referred  to  are 

obligations  hereby  created,  it  shall  be  lawful  for 
the  Postmaater-General  to  resume  the  possession 
of  the  said  special  wires  and  each  of  them,  and 
for  the  submarine  companies  to  take  possession 
of  the  D6olin  cable,  free  from  any  right  or 
interest  of  the  Paris  and  New  York  Company 
therein  respectively ;  but  subject,  as  to  the  said 
cable,  to  the  provisions  of  any  agreement  or 
agreements  that  may  be  then  subsisting  between 
the  Postmaster-General  and  the  submarine  com- 
panies  in  relation  thereto. 


supported  on  the  same  poles  as  other 
wires  belonging  to  the  Postmaster-G«neral 
and  used  ]>y  him  for  general  telegraphic 
purposes. 

The  Postmaster  -  General  has  not,  up 
to  the  present  time,  established  any  tele- 
graphic station  at  the  landing-place  of  the 
D^olin  cable  (a  distance  of  nine  miles  from 
Penzance),  nor  any  such  station  along  this 
route  of  the  separate  wires  between  those 
two  places. 

All  the  wires  of  the  Postmaster-General 
from  Penzance  which  go  in  the  same 
direction  as  the  special  wires  to  D^lin, 
are  supported  on  the  same  poles  as  such 
special  wires  for  about  a  quarter  of  a 
mile.  They  then  (with  the  exception  of 
the  two  which  go  to  Newlyn)  brandi  off 
in  directions  differing  from,  that  of  the 
special  wires.  The  two  wires  to  Newlyn 
continue  to  be  supported  on  the  same  posts 
as  the  said  special  wires  for  a  further 
distance  of  a  mile  and  a  quarter,  and  then 
branch  off. 

Meadows  White,  Q,C,  {MouUon  with 
him),  for  the  appellants. 

Arthur  Charles,  Q.C,  {E,  BuUen  with 
him),  for  the  respondents. 

The  following  authorities  were  referred 
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to  : — AUan  v.  The  Overseers  of  Liverpool 
(2),  The  Queen  v.  Smith  (3),  The  Midland 
Railway  Company  v.  The  Overseers  of 
Badgvsorth  (4),  The  Electric  Telegraph 
Company  v.  The  Overseers  of  Sal/ord  (5), 
The  Queen  v.  St.  Fancras  (6),  and  The 
London  and  North  Western  Railway  Com- 
pany y.  Buckmaster  (7). 

March  8. — Cave,  J. — The  question  in 
this  case  is  whether  the  appellants  hy  the 
terms  of  an  indenture  of  the  14th  of  April, 
1880,  are  in  the  exclusive  occupation  of 
certain  telegraph  wires  so  as  to  be  rate- 
able to  the  poor  rate  of  the  parish  of  St. 
Buryan  in  respect  thereof,  'or  whether 
they  have  only  the  enjoyment  of  the  wires 
without  any  actual  occupation  hereof. 

It  does  not  appear  distinctly  from  the 
case  or  the  addenda  whether  the  Fost- 
master>Qeneral  has  any  wires  in  the  parish 
of  St.  Bnryan  except  the  special  wires ;  but 
it  is  stated  that  during  the  whole  of  their 
course  between  Penzance  and  London  the 
special  wires  are  supported  on  the  same 
poles  as  other  wires  belonging  to  the 
Postmaster-General.  There  is  nothing  in 
the  agreement  to  prevent  the  Postmaster- 
General  from  attaching  other  wires  to  the 
telegraph  posts  throughout  the  parish  of 
St.  Buryan ;  and  our  judgment  cannot  turn 
upon  the  fact,  if  it  be  so,  that  none  other 
but  the  special  wires  are  supported  by  the 
tel^;raph  posts  in  the  parish  in  question. 

Telegraph  posts  and  wires  have  been 
held  to  be  rateable — The  Electric  Telegraph 
Company  v.  Salford  (5) ;  and,  from  the  re- 
port of  tibat  case,  it  appears  to  have  been 
the  unanimous  conclusion  of  the  Judges 
of  the  Exchequer  that  the  wires  as  well  as 
the  posts  are  rateable.  By  that  judgment 
we  are  bound,  and  the  only  remaining 
question  is  whether  the  appellants  have 
an  exclusive  occupation  of  the  wires. 


(2)  43  Law  J.  Rep.  M.G.  69 ;  Law  Rep.  9  Q.B. 
180. 

(3)  3  E.  &  fi.  383 ;  30  Law  J.  Rep.  M.C.  74. 

(4)  34  Law  J.  Rep.  M.C.  25. 

(5)  11  Exch.  Rep.  181 ;  24  Law  J.  Rep.  M.C. 
146. 

(6)  46  Law   J.   Rep.  M.C.   242  ;   Law   Rep. 
2Q.B.  D.  58L 

(7)  44  Law  J.  Rep.   M.O.    180;    Law   Rep. 
10  Q.B.  444. 
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The  indenture  recites  that  it  has  been 
agreed  that  the  Postmaster-General  shall 
appropriate  for  the  use  of  the  appellant 
company  certain  special  wires.  In  the 
operative  part  there  is  no  demise  in  terms ; 
but  the  Pcstmaster-General  covenants  that 
he  will  with  all  convenient  speed  provide, 
and  thenceforth  during  the  continuance  of 
the  agreement  keep,  appropriate,  and  main- 
tain for  the  exclusive  use  of  the  company 
a  telegraph  wire  between  the  landing- 
place  of  the  D6olin  cable  near  the  Land's 
End,  and  an  office  to  be  established  by 
the  company  at  Penzance,  and  also  a  tele- 
graph wire  between  the  office  at  Penzance 
and  an  office  to  be  established  by  the  com- 
pany in  London.  The  Postmaster-General 
also  covenants  that  he  will  with  all  con 
venient  speed  provide,  and  thenceforth 
during  the  continuance  of  the  agreement 
keep,  appropriate,  and  maintain  for  the 
exclusive  use  of  the  company  a  pneumatic 
tube  connecting  the  central  telegraph 
office  of  the  Postmaster-General  in  London 
with  the  offices  of  the  company  in  that 
city  \  and,  further,  that  he  will  with  all 
convenient  speed  provide,  and  thenceforth 
during  the  continuance  of  the  agreement 
keep,  appropriate,  maintain,  and  work  for 
the  exclusive  use  of  the  company,  in  con- 
nection with  the  special  wires,  two  trans- 
lators and  the  necessary  batteries  in 
connection  therewith  at  the  head  post  office 
at  Bristol.  By  the  13th  clause  of  the 
agreement  the  special  wires,  pneumatic 
tube  translators,  and  batteries,  for  the  time 
being  appropriated  to  the  use  of  the  com- 
pany, are  to  remain  and  be  the  property  of 
the  Postmaster-General. 

Pausing  here  for  a  moment,  I  would  re- 
mark, first,  that  the  Postmaster-Cbneral 
does  not  covenant  to  appropriate  any  de- 
finite wire  to  the  use  of  the  company,  and 
that,  if  there  were  a  dozen  wires  suspended 
from  the  telegraph  posts,  it  is  left  entirely 
to  the  Postmaster-General  to  decide  which 
he  would  appropriate  to  the  use  of  the 
company,  and  that  he  may  change  the 
wire  as  he  thinks  fit.  Secondly,  that  there 
are  no  words  used  in  this  part  of  the  agree- 
ment which  import  that  the  company  is  to 
have  possession  of  the  wire.  Thirdly,  that 
the  words  ''  shall  keep,  appropriate,  and 
maintain ''  rather  point  to  a  retention  of 
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possession  bj  the  Postmaster-General ;  and, 
fourthly,  that  the  same  words,  with  the  ad- 
dition of  the  words  "  and  work,"  are  used 
with  reference  to  the  translator,  of  which 
the  Postmaster-General  is  obviously  to  re- 
tain possession,  as  are  used  with  reference 
to  the  wires  and  the  pneumatic  tube. 

By  clause  14  the  company  are  to  pro- 
vide and  maintain  their  own  instruments 
and  batteries,  and  to  work  the  special 
wires  for  the  time  being  at  their  own  cost. 
By  clause  15  the  company  are  not,  in 
working  the  special  wires,  to  use  any  in- 
strument, (fee.,  which  shall  or  may  injure 
or  be  likely  to  injura  the  wires ;  and  they 
are  to  permit  the  Postmaster-General  to 
inspect  from  time  to  time  the  instruments, 
&c.,  used  or  intended  to  be  used  in  the 
working  of  the  special  wires.  By  clause 
16  the  Postmaster-Creneral  is  to  incur  no 
liability  to  the  company  by  reason  of  any 
accidental  defects  or  interruptions  to  the 
working  of  any  of  the  special  wires  or  of 
the  translators  or  batteries  for  the  time 
being  appropriated  to  the  use  of  the  com- 
pany ;  but  is  to  repair  with  all  convenient 
speed  any  such  accidental  defects  or  in- 
terruptions. By  clause  17  the  Postmaster- 
General  is  not  to  be  liable  to  make  good 
any  damage  to  the  special  wires  which 
any  of  the  officers  of  the  Postmaster- 
General  for  the  time  being  in  charge  of 
their  maintenance  respectively  shall  cer- 
tify to  have  been  occasioned  by  the  act, 
neglect,  or  default  of  the  company  or  their 
servants ;  and,  if  the  Postmaster-General 
shall  ma^e  good  any  such  da^iage,  the 
company  shall  on  demand  pay  to  him  the 
costs  of  so  doing.  By  clause  18  the  com- 
pany are  not  to  use  any  of  the  wires 
for  transmission  of  any  messages  except 
American  messages  and  service  messages 
of  the  company. 

Pausing  here  again,  I  fail  to  see  in  any 
of  these  stipulations  anything  to  lead  me 
to  conclude  that  the  company  are  to  be 
the  exclusive  occupiers  of  the  wires.  The 
clause  empowering  the  Postmaster-General 
to  inspect  the  company's  instruments,  but 
not  to  inspect  the  wires,  rather  points  to 
the  conclusion  that  the  wires  are  regarded 
as  being  still  in  the  possession  of  the  Post- 
master-General; and  so  does  clause  17, 
which  does  not  give  the  Postmaster^Gbneral 
power  to  enter  and  make  good  damage 


done  by  the  company,  but  simply  provides 
that,  if  he  makes  good  any  sach  damage 
(assuming  apparently  that  he  has  a  right 
to  do  it),  the  company  will  pay  the  costs  of 
so  doing. 

Clause  19,  which  provides  for  a  rent  to 
be  paid  by  the  company  in  respect  of  such 
special  wire,  in  consideration  of  the  appro- 
priation and  maintenance  of  the  wires  for 
the  use  of  the  company,  would  favour  the 
contention  of  the  respondents  were  it  not 
that  precisely  similar  language  is  used  in 
clause  20  in  respect  of  the  pneumatic 
tube,  and  in  clause  21  in  respect  of  the 
translators  and  batteries.  There  are,  how- 
ever, two  clauses,  the  34th  and  the  43rd, 
which  to  my  mind  create  some  difficulty, 
and  I  am  not  sure  that  I  understand  them. 
Clause  34  provides  that  the  company  shall 
not  part  with  the  possession  of  tiie  special 
wires  without  the  consent  of  the  Post- 
master-General. Clause  41  provides  that 
i^  they  do  so  the  Postmaster-General  may 
determine  the  agreement;  and  clause  43 
provides  that  on  the  expiration  or  deter- 
mination of  the  agreement  the  Postmaster- 
G^eneral  may  resume  the  possession  of  the 
wires.  I  find  no  similar  provisions  with 
respect  to  the  pneumatic  tube ;  and  I  have 
come  to  the  conclusion  that  these  words 
refer  not  to  the  wires  as  the  subject  of 
physical  occupation,  but  to  the  control 
over  the  use  of  the  wires  which  the  com- 
pany obtain  by  reason  of  the  wires  being 
in  communication  with  the  instruments  in 
their  offices  at  Penzance,  London,  and 
Liverpool. 

The  Postmaster-General  is  the  owner  of 
the  posts  and  of  all  the  wires.  He  is  ad- 
mittedly to  retain  possession  of  the  posts. 
He  is  to  provide  special  wires  (not  d^nite 
wires,  but  any  wires  he  may  from  time  to 
time  deem  suitable)  for  the  use  of  the 
company,  and  he  is  to  keep  these  wires 
appropriated  to  such  use  and  maintain 
them  during  the  agreement,  by  his  officers, 
who  are  to  be  in  charge  of  their  mainten- 
ance. The  company,  on  the  other  hand, 
are  to  have  the  exclusive  use  of  the  wires, 
but  they  are  not  to  work  them  with  any 
instrument,  <&c,  they  please,  but  only  wiUi 
such  as  in  the  opinion  of  the  Postmaster- 
Creneral  will  not  injure  the  wires;  nor  are 
they  to  use  the  wires  except  for  the  trans- 
mission  of  American  messages  and  service 
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messages ;  ami  they  are  to  keep  them  open 
for  the  messages  of  all  persons  alike  with- 
out favour  or  preference. 

Suppose  a  stranger  injured  the  wires  in 
some  way  that  did  not  interfere  with  their 
)K>wer  of  transmitting  messages,  as,  for 
instance,  by  painting  them  or  afiiidng  ad- 
vertisements to  them,  could  the  company 
bring  an  action  f  I  think  not.  Suppose 
some  way  of  utilising  the  wires  were  dis- 
covered which  would  produce  a  profit  also 
without  interfering  with  their  power  of 
transmitting  messages,  to  whom  would  the 
right  of  so  using  the  wires  belong  1  Surely 
to  the  Fostmaster^General,  and  not  to  the 
company.  But,  if  these  things  are  so,  the 
Postmaster  General  is  the  occupier,  and 
not  the  company. 

On  the  whole,  I  have  come  to  the  con- 
clusion that  the  Postmaster-General,  and 
not  the  company,  occupies  the  rateable 
subjects,  and  that  the  company  have  only 
an  exclusive  enjoyment,  without  occupa- 
tion. The  case  seems  to  me  to  resemble 
most  the  case  of  a  lodging-house  keeper  who 
agrees  that  a  particular  lodger  shall  have 
the  exclusive  use  of  a  bedroom,  and  stipu- 
lates that  if  the  rent  is  not  duly  paid  the 
lodger  shall  give  up  and  the  lodging-house 
keeper  may  resume  possession  of  the  bed- 
room. I  apprehend  that  in  that  case  no 
one  could  suggest  that  the  lodger  was 
rateable,  more  especially  if ,  as  is  the  case 
here,  the  selection  of  the  particular  bed- 
room were  to  be  left  to  the  keeper  of  the 
lodging-house ;  and  I  therefore  think  our 
judgment  should  be  for  the  appellants. 

LoKD  CoLSRiDOE,  C.J. — It  hajs  often 
been  said  that  questions  of  construction 
are  amongst  the  most  difficult,  and  those 
upon  wMch  persons  are  most  liable  to 
differ.  I  confess  that  if  I  had  written  the 
judgment  in  this  case  I  should  have  com- 
menced at  the  opposite  end  of  the  agree- 
menty  and  endeavoured,  from  the  clear 
language  of  the  41st  aad  43rd  clauses,  to 
explain  the  more  difficult  provisions  of  the 
instrument.  I  fiiil  to  see  how  the  Post- 
master-General is  to  resume  possession  of 
the  special  wires,  unless  he  had  conveyed 
to  the  telegraph  company  the  exclusive 
possession  of  those  wires.  I  acknowledge, 
however,  the  ford^  and  reasoning  of  my 
brother  Cave's  judgment,  and  I  do  not 
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feel  sufficient  confidence  in  my  own  opinion 
to  justify  me  in  differing  from  it,  although 
I  rather  incline  to  the  opposite  conclusion. 

JtidgmeTit/ar  the  appellants;   leave 
to  appeal  granted. 


Solicitors  —  John  Mackrell,  Maton  &  Co.,  for 
appellants ;  Dangerlield  &  Blythe,  agents  for 
J.  Crosby,  Penzance,  for  respondents. 


1884. 
July  2,  3. 


THE  LANCASHIRE  AND  CHESHIBB 
TELEPHONE  EXCHANGE  COK- 
PANY  (limited)  V.  THE  OVEE- 
SEERS  OF  THE  TOWNSHIP  OF 
MANCHESTER. 


Poor  —  JRcUe  —  Telephone  Compa/ny  — 
RateahUity  of  Wires — OccupaAion — Licence. 

The  appeUarUSy  a  telephone  company^ 
laid  doton  for  the  purposes  of  their  busi- 
nessy  in  tfhe  respondents^  township^  overhead 
wires  supported  either  by  poles  faced  in  t/ie 
ground  or  by  attachments  to  the  roofs, 
chimney Sy  or  toaUs  of  some  of  the  buildings, 
which  attachments  were  easUy  removahU 
without  damage  being  done  to  the  buildings. 
The  consent  of  the  owners  or  occupiers  of 
land  into  whicfi>  poles  were  faced  or  build- 
ings to  which  aUctchments  were  made  was 
in  aU  cases  given  by  printed  agreement, 
called  wayleaves,  under  which  the  appel- 
lants undertook  to  pay  a  small  annual 
acknowledgmcrU  and  to  remove  the  wires, 
poles,  or  other  attachments  vnthin  a  certain 
time  upon  a  receipt  by  t^tcm  of  notice  to  do 
so  by  sudi  owners  or  occupiers : — Held, 
that  the  appellants  were  the  exclusive  occu- 
piers of  Vie  posts  and  other  a^tac/unents 
and  supports  for  wires  as  weU  as  of  t/ie 
wires  thereto  attached,  and  were  accorditujly 
liable  to  be  assessed  to  the  poor  rate  in  re- 
spect of  one  entire  system. 

Special  Case  stated  hy  consent  for  the 
opinion  of  the  Court  under  12  <&  13  Vict, 
c.  45.  s.  11,  pursuant  to  the  order  of 
Denman,  J. 

The  appellants  are  a  company  incorpo- 
rated for  the  purposes  of  e^itablishing  tele- 
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phonic  exchanges  and  communications  in 
Lancashire  and  Cheshire,  their  principal 
office  being  at  38  Faulkner  Street,  Man- 
chester. 

The  respondents  are  the  overseers  of  the 
poor  of  the  township  of  Manchester. 

In  a  rate  or  assessment  for  the  relief  of 
the  poor  made  by  the  respondents  on  the 
22nd  of  June,  1883,  the  appellants  were 
inserted  as  occupiers  of  land,  telephone 
posts,  and  wires  in  the  said  township,  and 
rated  in  respect  of  such  occupation. 

In  the  said  rate  the  appellants  were 
rated  in  respect  of  the  whole  of  the  tele- 
phone posts,  standards,  or  other  supports 
or  attachments  for  wires  hereinafter  men- 
tioned, and  all  the  wires  thereto  attached, 
taken  as  one  entire  system. 

The  business  carried  on  by  the  appellants 
within  the  township  of  Manchester  is  (so 
far  as  relates  to  this  case)  of  two  kinds  : — 

(1)  The  estabHshment  and  maintenance 
of  a  telephonic  exchange  by  means  of  which 
any  one  subscriber  to  the  exchange  can 
communicate  privately  by  telephone  with 
any  other  subscriber. 

(2)  The  supply  and  erection  generally 
of  wires  and  telephonic  apparatus  (not  in 
connection  with  the  telephonic  exchange) 
for  the  private  use  of  firms  and  individuals 
paying  a  rent  for  the  same. 

For  the  purposes  of  each  class  of  their 
business  the  appellants  have  from  time  to 
time  laid  wires  within  the  respondents' 
township;  such  wires  were  overhead  wires, 
and  were  carried  up  through  the  roof  of 
the  appellants'  central  office,  thence  over 
buildmgs,  streets,  yards,  and  plots  of  land 
not  built  on  in  the  respondents'  township, 
to  the  respective  premises  of  the  appellants' 
subscribers. 

The  wires  so  carried  overhead  are  sup- 
ported and  steadied,  either  by  poles  fixed 
in  the  ground,  or  more  generally  by  being 
attached,  to  the  roofs,  chimneys,  or  walls 
of  some  of  the  buildings  over  which  they 
passed.  Such  attachments  can  be  removed 
easily  without  damage  to  the  buildings, 
and  as  a  matter  of  fact  the  appellants  do 
from  time  to  time  change  from  one  form 
and  point  of  attachment  to  another  on 
any  given  building  as  the  occupiers  thereof 
Oi'  the  exigencies  of  the  appellants'  business 
may  require. 

Xhe  uonaent  of  the  owners  or  occupiers 
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of  land  into  which  poles  are  fixed  or 
buildings  to  which  attachments  are  made 
has  in  all  cases  been  given  in  agreements, 
mostly  in  printed  forms,  known  as  way- 
leaves,  under  which  the  appellants  agreed 
to  pay  a  small  annual  sum,  to  make  good 
any  damage  caused  in  the  erection  of  the 
wires,  upon  posts  or  otherwise,  and  to  re- 
move the  line  of  wires  with  posts,  &c., 
after  six  months'  notice  in  writing. 

The  majority  of  the  buildings  to  which 
the  attachments  have  been  made  are  se- 
veral stories  high,  some  of  them  warehouses 
of  five  or  six  stories,  and  the  appeUants 
obtain  access  to  the  roof  by  ascending 
through  the  interior  of  the  buildings,  per- 
mission being  in  all  cases  first  obtained 
from  the  owners  or  occupiers.  The  outer 
doors  of  the  various  buildings  are  locked 
and  fastened  except  in  the  usual  business 
hours,  and  the  appellants'  servants  are 
then  quite  unable  to  get  into  or  on  to  the 
buildings  from  the  interior,  as  they  are  in 
no  single  instance  furnished  with  a  key  of 
the  outside  door  of  the  building,  or  any 
other  way  of  obtaining  admittance  thereto. 
Similarly  the  practice  of  the  appellants 
when  wishing  to  have  access  to  the  poles 
fixed  in  the  ground  is  to  obtain  permission 
from  the  owners  or  occupiers. 

The  questions  for  the  opinion  of  the 
Court  were :  1.  Are  the  appellants'  tele- 
phone posts,  standard  ridge  saddles,  and 
other  attachments  and  supports  for  wires, 
and  the  wires  thereto  attached,  or  any  and 
which  of  them,  rateable  to  the  poor ;  and,  if 
so,  who  is  liable  for  the  rate?  2.  K  the 
telephone  posts,  and  the  attachments  and 
supports  for  wires,  and  the  wires  thereunto 
attached,  or  any  of  them,  are  rateable,  do 
they  or  any  of  them  constitute  a  separate 
rateable  tenement,  or  do  they  add  to  the 
rateable  value  of  the  premises  respectively 
to  which  they  are  attached)  3.  If  the 
appellants  are  rateable  to  the  poor  in  re* 
spect  of  any  land  telephone  posts  and  wires 
in  the  respondents'  township,  how  is  the 
proper  amount  at  which  they  ought  to  be 
assessed  to  be  ascertained ) 

WebaUr,  Q.G,  {Henn  CoUins,  Q.C.  with 
him),  for  the  appellants.— The  appellants 
are  not  rateable.  The  mere  fact  that 
these  wires  are  attached  to  the  houses 
by  permission  of  their  owners  does  not 
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make  ihem  rateable  heieditaments.  The 
wireR  in  question  can  be  removed  at  any 
time  at  the  wish  of  the  owners,  who  did 
not  demise,  but  only  granted  a  licence  or 
privilege,  and  such  licence  or  privilege  is 
not  rateable. — See  Smith  v.  The  Lambeth 
Assessment  Committee  (1)  and  Watkins  v. 
I7ie  Overseers  of  MiUon-next-Gravesend  (2). 
In  The  Electric  Telegraph  Company  v.  The 
Overseers  of  Salford  (3)  it  was  no  doubt 
held  that  a  liberty  to  place  posts  on  the 
land  of  another  person  was  rateable ;  in 
that  case,  however,  there  was  an  occupa- 
tion of  land  by  means  of  the  post ;  and  it 
certainly  did  not  decide  that  an  easement 
can  be  rated. — He  also  cited  GrarU  v. 
Tfie  Oxford  Local  Board  (4)  and  Cory  v. 
Bristow  (5). 

Ambrosey  Q,C.  {Smyley  with  him),  ap- 
peared for  the  respondents,  but  was  stopjied 
by  the  Ck>urt. 

Mathew,  J. — ^We  do  not  think  that  the 
third  question  is  one  which  we  ought  to 
advise  upon;  we  therefore  decline  to  answer 
it. 

As  to  the  first  and  second  questions  the 
case,  in  our  judgment,  is  governed  by  the 
decision  in  The  Electric  Telegraph  Com- 
pany v.  The  Overseers  of  Salford  (3).  The 
question  in  that  case  was  whether  a  liberty 
to  place  posts  on  the  land  of  another  person 
was  an  occupation  of  land  capable  of  being 
rated  under  43  Eliz.  c.  2.  s.  1,  and  it  was 
held  that  it  was.  That  case  is  really  un- 
distinguishable,  for  here  it  is  sought  to 
assess  a  whole  system  of  wires  used  for 
a  purpose  analogous  to  which  the  wires 
were  used  in  the  Salford  case.  It  has 
been  argued  by  Mr.  Webster  that  there 
was  no  permanent  occupation,  but  that 
such  occupation  as  existed  was  enjoyed  by 
virtue  of  a  quasi  easement  by  licence;  but, 
in  our  judgment,  there  was  an  exclusive 
occupation,  limited  in  chai'acter  I  admit, 
but  exclusive  in  each  case  as  distinguished 
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from  a  more  user  by  licence.  When  a  wire 
is  attached  to  a  roof,  that  part  of  the  roof 
where  the  wire  is  attached  is  used  exclu- 
sively for  the  purpose  of  the  support,  just 
as  where  the  wire  is  upon  a  post,  the  post 
and  land  in  which  it  is  fixed  are  used  ex- 
clusively for  supporting  that  wire.  The 
use  is  not  merely  temporary,  but  exclusive 
and  permanent.  The  case  of  Watkins  v.  TJie 
Overseers  of  Milton-next-Gravesend  (2)  is 
distinguishable,  the  ratio  decidendi  in  that 
case  being  that  the  owner  was  the  real 
occupier,  a  distinction  being  drawn  be- 
tween the  owner  and  the  pei*son  who  had 
a  mere  licence  to  use.  In  Smith  v.  The 
Lambeth  Assessment  Committee  (1)  it  was 
decided  that  there  was  no  legal  right  to 
exclusive  occupation,  and  on  that  ground 
the  occupation  was  held  not  to  be  rateable. 
Here,  as  it  seems  to  me,  there  was  both  an 
exclusive  occupation,  and  a  permanent  user 
with  which  it  was  not  intended  that  the 
owners  or  tenants  of  the  houses  should  have 
power  to  interfere.  It  has  been  said  that 
the  only  right  of  user  was  by  wayleaves ; 
but  the  question  is  not  so  much  as  to  the 
contents  of  the  documents  as  to  what  is 
going  on  imder  them,  and  the  conclusion  I 
have  come  to  is  that  what  is  going  on 
under  these  documents  is  that  there  is  an 
exclusive  occupation  of  an  entire  system 
for  the  purpose  of  conveying  telephonic 
messages,  and  that  our  judgment  ought  to 
bo  in  favour  of  the  respondents. 
Day,  J. — I  concur. 

Jvdginentfor  respotidents. 


Solicitors — Pritchard,  Englefield  &  Co.,  agent-8 
for  Grundy,  Kershaw  &  Co.,  Manchester,  for 
appellants  ;  Johnson  ic  WeatheralLs,  agents  for 
A.  Lings,  Manchester,  for  respondents. 


(1)  Ante,  p.  1 ;  Law  Rep.  9  Q.B.  D.  6S5. 

(2)  .H7    Law  J.  Rep.    M.C.    73 ;    Law    llcp. 
3g.B.350. 

(3)  11  Exch.  Rep.  181 ;  24  Law  J.  Rep.  M.C. 
146. 

(4)  38  Law  J.  Rep.   M.C.    30;    Liw    Rep. 
4  Q.B.  9. 

(6)  46   Law  J.  Rep.  M.C.  273 ;    Ltiw   Rep. 
2  App.  Cas.  262. 
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lliAjkway — Main  Ro<ul — Repair — Costs 
of  Maintenance — Contribution — "  County 
autlwrUy  of  tlie  County  in  which  siu:h 
lioitd  is  situated" — Highway  Act^  1862 
(25  d'  26  Vict.  c.  61),  s,  "i— Highways 
{AmendmeTU)  Act,  1878  (41  d:  42  Vict, 
c.  77),  8S.  13  and  38. 

By  the  Highways  {Amendment)  Act, 
1878,  *.  13,  half  the  cost  of  maintenayice 
of  a  road  that  lias  ceased  to  he  a  turnjnke 
road  is  to  he  paid  "  hy  Hie  county  autfiority 
of  the  county  in  whidi  such  road  is 
situate  " ;  and  "  county "  in  that  Act  is 
declared  to  have  tJie  same  meaning  as  it 
has  in  the  Highway  Act,  1862  (25  d  26 
Vict.  c.  61),  s.  2,  which  provides  tliat  for 
tJie  purposes  of  that  Act  "all  liberties  and 
frandiises  except  horouglis  sluiU  he  con- 
sidered flw  forming  part  of  tlie  county  by 
whidi  they  are  surrounded."  TJie  highway 
authority  of  the  borough  of  Over  Darwen 
in  Lancashire  claimed  contribution  in 
resjyect  of  the  maintenance  of  part  of  a 
road  in  tJie  borough  that  liad  ceased  to  be 
a  turnpike  road  from  tJie  county  autfiority 
of  Uie  county  of  Lancashire  : — Held,  tliai 
tJie  word  "  county "  in  tlie  Highways 
(At^iendment)  Act,  1878  (41  d  42  Vict. 
c.  77),  «.  13,  is  a  geographiad  term;  and 
the  county  authority  of  Lancashire,  by 
which  t/ie  road  in  question  is  surrounded, 
is  liaMe  to  contribute  as  "  Hie  county  au- 
tJiority  of  Uie  county  in  whicJi  sucfi  road 
is      uate.** 

From  thus  Special  Case  it  appeared 
that — 

The  plaintiffH  were  the  mayor,  aldermen, 
and  burgesses  of  the  borough  of  Over 
Darwen  in  the  county  of  Lancaster,  and 
also  the  highway  authority  of  the  borough, 
which  was  a  highway  area  within  the 
meaning  of  the  Highways  and  Locomotives 
(Amendment)  Act,  1878. 

The  defendants  were  the  Justices  of  the 
peace  for  the  county  of  Lancaster,  and 
when  assembled  in  annual  general  session, 
pursuant  to  the  provisions  of  38  Geo.  3. 
c.  58,  were  the  county  authority  as  de- 
fined by  the  Highways  and  Locomotives 


(Amendment)  Act,  1878;  and  as  such, 
when  so  assembled,  declared,  by  order,  on 
the  26th  of  December,  1878,  that  the 
contributions  towards  the  expenses  in- 
curred in  repaiiing  the  main  roads  within 
the  hundred  of  Blackburn  should  be  paid 
out  of  a  separate  rate  to  be  raised  and 
charged  upon  the  said  hundred  of  Black- 
burn. 

The  Bolton  and  Blackburn  turnpike 
road  was  constructed  by  turnpike  trustees 
under  an  Act  passed  in  the  eleventh  year 
of  the  reign  of  Geo.  4,  which  was  renewed 
in  1862  by  a  further  Act.  This  road 
passed  through  the  borough  of  Over 
Darwen,  but  on  the  20th  of  July,  1877, 
had  ceased  to  be  a  turnpike  road,  and  in 
1878,  by  41  &  42  Vict.  c.  77.  b,  13  (1), 
had  become  a  main  road.  The  corpora- 
tion therefore,  as  such  highway  authority, 
demanded  from  the  Justices,  under  41  &  42 
Vict.  c.  77.  s.  13  (1),  payment  of  one  half 
of  the  expenses  incurred  by  them  for  the 
year  ending  the  25th  of  Maroh,  1883,  for 
the  maintenance  of  so  much  of  the  Bolton 
and  Blackburn  main  road  as  is  situate 
within  the  said  borough.  The  amount  of 
such  expenses  was  37 U.  6«.  lie/.,  and  the 
highway  authority  demanded  185/.  13«.  6(/. 
The  Justices  refused  to  pay. 

The  question  submitted  to  the  Court 
was — 

Whether  the  county  authority,  under 
the  circumstances  above  stated,  was  liable, 
by  virtue  of  the  Highways  and  Locomotives 
Act,  1878,  or  otherwise,  to  pay  out  of  the 

(1)  41  &  42  Vict.  c.  77.  s.  13 :  *•  For  the  pur- 
poses of  this  Act,  and  subject  to  its  provisions, 
any  road  which  has  within  the  period  between 
the  thirty-first  day  of  December,  one  thousand 
eight  hundred  and  seventy,  and  the  date  of  the 
passing  of  this  Act,  ceased  to  be  a  turnpike 
road,  and  any  road  which,  being  at  the  time  of 
the  passing  of  this  Act  a  turnpike  road,  may 
afterwards  cease  to  be  such,  shall  be  deemed  to 
be  a  main  road :  and  one  half  of  the  expenses 
incurred  from  and  after  the  twenty-ninth  day 
of  September,  one  thousand  eight  hundred  and 
seventy-eight,  by  the  highway  authority  in  the 
maintenance  of  such  road,  shall,  as  to  eveiy 
part  thereof  which  is  within  the  limits  of  any 
highway  area,  be  paid  to  the  highway  authority 
of  such  area  by  the  county  authority  of  the 
county  in  which  such  road  is  situate  out  of  the 
county  rate.  .  .  ." 

Section  .38 :  "  In  this  Act  <  county '  has  the 
same  meaning  as  it  has  in  the  Highway  Acts, 
1862  and  1864.  .  .  ." 


Vol.  53.^  THE  DUTIES  OF  MAGISTRATES.  199 

Mayor  4^e.  of  Over  Darwen  y.  Juttioes  of  Lancoiter. 

oonnty  rate  the  Bnm  demanded  or  any  part      against  that  of  The  Justices  of  Lancashire 
thereof.  v.  Tlie  Mayor  dx,  of  Rochdale  (3). 


E.  Herm  CoUins,  Q.C.^  for  the  plaintiffs. 
— The  defendants  are  the  county  autho- 
rity, and  as  sach  are  liahle  to  pay  the  half  of 
the  cost  of  maintenance  of  a  rend  that  has 
ceased  to  he  a  turnpike  road  and  hecome  a 
main  road— 41  &  42  Vict.  c.  77.  s.  13  (1). 

Gorstf  Q.C,  (with  him  Blair). — It  is 
admitted  that  prima  facie  the  defendants, 
as  the  county  authority,  would  he  liable 
to  contribute  to  the  repair  of  the  road 
which  is  in  Over  Darwen  in  the  county  of 
Lancashire  j  but  the  word  " county"  must 
be  read  as  having  the  meaning  given  to  it 
by  the  interpretation  clause  of  the  High- 
ways and  Locomotives  (Amendment)  Act, 
1878  (1),  and  therefore  it  is  not  to  be 
taken  as  a  geographical  county,  but  with 
the  meaning  given  to  that  word  in  the 
Highways  Act,  1862  (25  &  26  Vict.  c.  61), 
8.  2  (2).  By  that  section  boroughs  are  not 
to  be  deemed  parts  of  the  counties  sur- 
rounding them.  By  41  &  42  Vict.  c.  77. 
8.  26,  power  to  make  by-laws  is  given  to 
the  county  authority.  If  Over  Darwen  is 
to  be  considered  to  be  in  the  county,  there 
might  be  two  sets  of  by-laws — one  by  the 
county  authority  and  one  by  the  corpora- 
tion, which  might  clash. 

Henn  Collins,  Q.C.,  in  reply. — If  the 
defendants  are  light,  boroughs  would  con- 
tribute to  the  county  expenses,  and  yet 
get  nothing  in  return.  But  the  Act  in- 
tended to  give  contributing  borougbs  a 
right  to  some  return  from  the  county,  and 
exclude  the  non>  contributing  boroughs 
from  such  right.  The  fact  of  Over  Darwen 
being  a  borough  is  immaterial— see  Lord 
Blackburn's  judgment  in  The  Justices  oj 
Lancashire  v.  The  Mayor  dhc,  of  Rochdale 
(3);  and  the  decision  in  the  later  case, 
Tm  Justices  of  West  Riding  v.  The  Queen 
(4),  was  expressly  declared  not  to  militate 

(2)  26  k  26  Vict.  c.  61.  s.  2 :  "  .  .  .  for  the 
purposes  of  this  Act  all  liberties  and  franchises 
except  the  liberty  of  St.  Albans,  which  shall  be 
coDsidered  a  county,  and  except  boronghs  as 
hereinafter  defined,  shall  be  considered  as  form- 
ing part  of  that  county  by  which  they  are  sur- 
rounded. .  .  ." 

(3)  Ante,  p.  6 ;  Law  Bep.  8  App.  Cas.  494,  at 
p.  496. 

(4)  Ant^,  p.  41 ;  Law  Rep.  8  App.  Ca.«».  781, 
at  p.  71>7. 


Day,  J. — Upon  the  best  construction  I 
can  put  upon  these  several  statutes,  it 
seems  to  me  that  the  plaintiff  are  entitled 
to  our  judgment,     llioir  claim  is  based 
upon  the  13th  section  of  the  Act  of  1878 ; 
they  are  undoubtedly  a  highway  authority 
of  a  highway  area  within  the  meaning  of 
the  Act.     The  defendants  are  the  county 
authority  of  the  county  Lancashire,   and 
the  plaintiffs  contend  that  the  defendants 
are  also,  not  only  the  county  authority  of 
the  county  Lancashire,  in  which  county, 
geographically  considered,  the  borough  of 
Over   Darwen  and  the  highway  area  of 
Over  Darwen  is  situated,  but  the  "  county 
authority  "  of  the  statutory  county  in  which 
such  road  is  situated.     Now,  **  county  "  is 
interpreted  by  the  38th  section  in  this  way : 
"  county  has  the  same  meaning  as  it  has  in 
the  Highway  Acts,  1862  and  1864."    In 
the  statute  of  1862  I  find  these  words, 
which  I  have  to  try  and  construe,   and 
ascertain  what  is  meant  by  their   use : 
"  The  word  *  county '  in  this  Act  shall  not 
include  a  *  county  of  a  city,'  or  a  '  county 
of  a  town.' "     llie  definition,  so  &r  as  it 
is  a  definition,  mentions  some  things  which 
it  shall  not  mean,  it  does  not  say  what  it 
shall  mean  in  any  positive  language; — "  but 
where  a  county  as  hereinbefore  defined 
is  divided  into  ridings  or  other  divisions, 
having    a   separate  court  of  quarter  ses- 
sions of  the  peace,  it  shall  mean  each  such 
division   or  riding,  and   not    the    entire 
county."     Then  it  goes  on  to  say— ^'  and 
for  the  purposes  of  this  Act  all  liberties 
and  franchises,  except  the  liberty  of  St. 
Albans,  which  shall  be  considered  a  county, 
and   except  boroughs  as  hereinafter  de- 
fined."    Boroughs,  so  far  as  this  section, 
read  naturally,  goes,  are  excepted  from  a 
class  of  things  which  are  previously  spoken 
of  as  liberties  and  franchises.     With  that 
sole  exception,  all  liberties  and  franchises, 
except  boroughs,  "  shall  be  considered  as 
forming  part  of  that  county  by  which  they 
are  surrouoded  ;  or,  if  partly  surrounded 
by  two  or  more  counties,  then  as  forming 
part  of  that  county  with  which  they  have 
the  largest  common  boundary." 

I  wOl  assume  in  favour  of  the  defen- 
dants and  for  the  purpose  of  my  judgment 
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to-day  that  what  is  meant  by  this  Act  of 
Parliament  is  that  boroughs  are  not  to  be 
deemed  parts  of  counties  for  the  purposes 
of  that  Act. 

Assuming,  then,  that  to  be  the  meaning 
of  the  Legislature,  and  that  to  be  what  it 
is   to  be  taken  to  have  expressed,  what 
effect  has  such  enactment  upon  this  case  9 
Does  it  enact  that  wherever  in  the  Act  of 
Parliament  the  word  "  county  "  is  used, 
one  is  nevertheless  to  eliminate  all  boroughs 
geographically  within  the  county,  although 
the  term  "  borough "  is   used  merely  by 
way  of  description  1     Is  it  necessarily  to 
be   inferred  that  all  boroughs  are  to  be 
considered  as  taken  out  of  their  counties  % 
It  seems  to  me  it  is  not  necessary  to  put 
so  large  a  meaning  upon  the  enactment. 
It  seems  to  me  that  the  use  of  the  word 
"  county "  as  a  geogittphical    expression 
may  still  remain.     Where  enactments  are 
made  affecting  counties,  those  enactments 
are  not  to  affect  boroughs,  no  doubt;  but  it 
seems  to  me  that  the  word  "  county ''  may 
still  have,  where  it  is  necessary  it  should 
have,  its  ordinary  geographical  meaning — - 
that  is  to  say,  although  for  the  purposes 
of  the  Act,  for  the  purposes  of  limiting  the 
enactments  contained  in  the  Act,  boroughs 
are  not  to  be  considered  as  affected  where 
a  county  only  is  spoken  of,  still,  if  a  borough 
is  spoken  of  as  being  within  a  county,  one 
may  still  assume  the  word  ''  county  "  in 
such  case  to  be  used  in  a  geographical 
sense,  because  it  is  difficult  to  see  how  a 
borough  can  be  in  a  county  except  in  the 
ordinary  geographical  sense.     The  defini- 
tion here  is  that  the  word  "  county  "  in 
this  Act  shall  not  include  "  boroughs  " : 
boroughs  are  not  to  be  considered  as  form- 
ing part  of  that  county.     It  does  not  say 
that  boroughs  shall  not  still  remain  within 
the  limits  of  a  county ;  all  it  says  is  that 
boroughs  shall  not  be  considered  as  part 
of  a  county  for  the  purpose  of  the  enact- 
ments contained  in  the  Act :  although  not 
to  be  considered  as  part  of  the  county  for 
legislative  purposes,  it  does  not  say  that 
the  borough  ^all  not  remain   where  it 
found  itself  before    the  Act — ^that  is  to 
say,  within  the  geographical  limits  of  the 
county — Lancashire,  in  this  instance. 

Reading  it  in  that  way,  I  find  in  the 
13th  section  of  the  Act  of  1878  this—"  be 
paid  to  the  highway  authority  of  such 


area  by  the  county  authority."  To  see 
what  the  county  authority  is  you  must 
look  at  the  definition  clause.  The  county 
authority  of  what]  Of  what  county) 
Why,  of  the  county  in  which  the  road  is 
situate.  The  only  county  in  which  the 
road  can  be  deemed  to  be  situate  seems  to 
me  to  be  the  geographical  county — the 
county  Lancashire.  This  is  the  best  con- 
struction I  can  put  upon  this  enactment. 
I  think  one  can  reconcile  the  Actfr  with 
probably  what  is  the  intention  of  the 
Legislature  by  saying  that  although  a 
borough  is  not  to  be  deemed  a  part  of  a 
county  for  the  purpose  of  the  Highway  Act, 
1862,  still  it  does  not  cease  to  be  situate 
within  the  county.  It  is  within  the  county : 
it  is  within  the  geographical  ambit  of  the 
county:  therefore,  although  not  part  of 
the  county,  it  \a  still  within  the  county — 
and  so  also  is  the  road  situate  within  the 
county — the  county  Lancashire.  This 
seems  to  me  to  reconcile  all  the  difficulties 
which  have  been  raised  on  one  side  and 
the  other. 

Looking  to  the  14th  section  and  to  the 
definition  of  ^*  urban  sanitarv  district." 
I  find  that  where  a  borough  has  a  Court 
of  quarter  sessions,  and  does  not  con- 
tribute to  the  county  burthens,  there  it 
would  not  be  a  highway  area ;  and,  not 
being  a  highway  area,  it  would  not  have 
the  benefit  secured  to  highway  areas  under 
section  13,  which  would  be  reasonable. 
Where  a  borough  does  not  contribute  to 
the  public  burthens,  not  being  a  highway 
area,  it  would  not  be  at  liberty  to  recover 
from  the  county  any  portion  of  the  cost  of 
repairing  the  main  roads  within  its  limits; 
that  is  reasonable  and  intelligible.  It 
does  not  oontiibube  to  the  general  burthen : 
it  is  not  entitled  to  draw  upon  the  county 
authority,  as  it  does  not  contribute  to  the 
county  fund. 

On  the  other  hand  it  would  be  very 
unreasonable  that  a  borough  that  does 
contribute  to  the  county  fund,  that  does 
contribute  to  the  maintenance  of  the 
roads  throughout  the  county,  should  not 
have  the  benefit  of  getting  from  the  county 
contributions  tows^ds  the  support  of  the 
main  road  which  passes  within  its  limits. 
One  thus  gets  a  reasonable  apportionment 
of  burthen  :  one  makes  a  reasonable  appli- 
cation of  this  section  13 :  and  it  aeems  tiiat 
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one  does  it  by  putting  a  reasonable  con- 
struction upon,  not  only  the  Act  of  1878, 
bat  also  upon  section  2  of  the  Act  of  1862. 

In  this  view  of  the  case  I  think  our 
judgment  should  be  in  favour  of  the 
plaintiffs. 

Smith,  J. — This  is  an  action  brought  by 
the  Corporation  of  Over  Darwen,  being  a 
highway  authority,  to  recover  expenses  in- 
curred, amounting  to  185Z.  13«.  6c^.,  from 
the  county  authority,  and  they  make  the 
claim  under  the  13th  section  of  41  &  42 
Vict  c.  77.  The  sole  point  is  this :  The 
defendants  say  that  within  the  meaning  of 
that  section,  although  they  are  a  county 
authority,  they  are  not  the  county  autho- 
rity of  the  county  in  which  such  road  is 
situate  within  the  meaning  of  section  13. 
It  seems  that  in  the  case  of  TJie  Queen  v. 
The  Mayor  dec,  of  Rochdale  (3)  this  point 
was  for  the  first  time  taken  when  it  got 
into  the  House  of  Lords.  Upon  the  point 
being  taken  there,  three  of  the  learned 
Lords  seem  to  have  discarded  it,  because 
they  said  nothing  about  it ;  and  although 
Lord  Blackburn  said  something,  it  does 
not  seem  to  me  he  thought  much  of  it. 

I  cannot  see  that  the  case  is  an  autho- 
rity, for  they  certainly  did  not  decide  the 
point  in  favour  of  the  defendants.  The 
next  case,  that  came  on  a  few  months 
afterwards,  was  the  case  of  The  Queen  v. 
The  Mayor  due.  of  Sheffield,  There  this 
point  would  have  been  decisive  of  the 
case,  but  the  learned  counsel  did  not  take 
it  at  all.  I  should  only  like  to  say  that  I 
..arish  they  had.  As  a  Court  of  first  instance, 
therefore,  unfettered  by  authority,  we  are 
now  to  determine  what  is  the  true  mean- 
ing of  the  13th  section. 

This  section  is  perfectly  clear  if  one 
were  not  hampered  by  the  interpretation 
clause  in  the  38th  section.  I  do  not  know 
whether  I  am  right,  but  this  is  the  view 
which  strikes  me  as  being  correct :  Section 
3d  says  "  county ''  has  the  same  meaning 
as  it  has  in  the  Highway  Act,  1 862.  Then 
may  not  this  be  the  true  constiniction  when 
you  look  to  section  2  of  the  Act  of  1862 
and  see  what  meaning  "  county  "  therein  has  f 
It  seems  to  me  it  can  be  resui  in  this  way : 
The  word ''  county  "  in  this  Act  shall  not  in- 
dude  **  county  of  a  city  "  or  a  "  county  of 
a  town/'  but  where  a  county  as  herein- 
before defined — that  is,  not  including  a 
Vol.  53.— M.C. 


county  of  a  city  or  a  county  of  a  town— 
'^  is  divided  into  ridings  or  other  divisions, 
having  a  separate  court  of  quarter  sessions 
of  the  peace,  it  shall  mean  each  such  divi- 
sion or  riding,  and  not  the  entire  county." 
Now  may  not  one  pause  there,  and  say 
that  is  the  meaning  which  is  attached  by 
the  Act  of  1862  to  the  word  "county  "down 
to  there  1  Then  tlie  section  goes  on  fur- 
ther— "  and  for  the  purposes  of  this  Act 
all  liberties  and  franchises,  except  the 
liberty  of  St.  Albans,  which  shall  be  con- 
sidered a  county,  and  except  boroughs  as 
hereinafter  defined,  shall  be  considered  as 
forming  part  of  that  county  by  which  they 
are  surrounded.''  Therefore,  reading  in  sec- 
tion 2  down  to  the  words  "  and  not  the 
entire  county,"  that  is  the  meaning  which 
the  Act  of  1862  gives  to  the  word  "  county," 
and  all  the  rest  is  simply  as  to  what  is  to 
be  done  as  regards  the  "  purposes  "  of  this 
Act.  I  do  not  know  whether  that  is  right 
or  not ;  it  seems  to  me  it  is  capable  of  that 
reading.  At  any  rate,  whether  that  is 
right  or  wrong,  I  agree  with  the  observa- 
tions that  have  fallen  from  my  brother 
Day,  and  I  think  you  must  read  this  as 
being  within  the  geographical  ambit  of  the 
county,  because  who  are  to  be  the  pay- 
masters 1  They  are  to  be  the  county  au- 
thority, and  the  county  authority  are  to  be 
Justices  of  a  county  in  general  or  quarter 
sessions  assembled.  Therefore  the  pay- 
masters are  to  be  the  Justices  of  Lancashire 
of  the  whole  county.  I  do  not  think  that 
the  piece  of  road  within  the  borough  is  ex- 
cepted by  reason  of  the  2nd  section  of  the 
Act  of  1862.  I  think,  therefore,  our 
judgment  must  be  for  the  plaintifis. 

JudgmenJtfor  plamtiffa. 


Rolicitors— Pritchard,  Englefield  &  O).,  a^nts 
for  C.  Costeker,  Darwen,  for  plaintiffs ;  Rids- 
dale  k  Son,  agents  for  Wilson  k.  Hulton, 
Preston,  for  defendants. 
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AdnlUmtiojL—taU  of  food  and  drvgg  act^  1876 
(38  Sf  39  Vict,  c.  63),  »,  25  .•  seller  haHng 
jmrcluuted  with  '*writtefi  ynirranty":  run- 
ning  contracf] — A  defendant  to  a  prosecu- 
tion under  the  Sale  of  Food  and  Drugs  Act, 
1876,  s.  6,  for  selling  as  milk  milk  with 
added  water,  proved  that  what  was  sold  by 
him  was  supplied  to  him  under  a  written 
contract  for  the  supply  to  him  from  time  to 
time  of  pure  milk : — Held,  that  that  was  not 
a  purchase  with  a  written  warranty  within 
the  meaning  of  section  25,  there  being  no 
written  warranty  as  to  the  specific  thing  de- 
livered to  the  defendant.     ITarritt  v.  May^  39  • 

Appeal.  See  Extradition  ;  Licensing  Acts  ; 
Practicb. 

Apprentice.    <See  Master  and  Servant. 
Arehitect,  Deoiaion  of.    See  Metropolis. 
Arrest.    See  Extradition. 
Aaeanlt.    See  Elkmbntart  Education  Acts. 
Attorney,  Power  of.    See  Licensing  Acts. 
Bailee.    See  Larceny  bt  Bailee. 
Bainet*!  Act.    See  Practice. 

EMitMx^j^urigdicUon :  Mervica  in  Scotland  of 
tummom  isiucd  in  England:  bastardy  laws 
ofncndmcnt  act,  1872  (36  ^  36  Vict,  c,  66),  m. 
S  and  4 ;  summary  jurisdiction  act,  1879  (42 
J^  43  Vld.  0.  49),  «.  61  and  64 :  summary 
jurisdiction  {process)  act,  1881  (44  ^  46  Vict, 
c.  24),  s.  6] — Where  a  bastardy  summons 
which  has  been  issued  by  a  Justice  of  the  place 
where  the  woman  resides  in  England  has  been 
indorsed  by  a  Court  of  summary  jurisdiction 


in  Scotland  and  served  in  Scotland  on  the 
defendant  who  is  there  resident,  the  Justices 
in  England  have  no  jurisdiction  to  hear  and 
adjudicate  upon  the  summons,  notwithstand- 
ing that  the  defendant  appears  before  thera 
by  a  solicitor  who  objects  to  the  jurisdiction, 
Meg.  V.  Thompson  (App.),  66 

Begging— ui/a  and  disorderly  persons :  special 
occasion:  5  Oeo.  4.  c.  83.  s.  3]— During  a 
strike  some  of  the  workmen  went  about  beg- 
ging for  alms  for  the  men  on  strike  and  their 
families : — Held,  that,  the  begging  being  only 
for  a  special  occasion,  no  offence  had  been 
committed  against  6  Geo.  4.  c.  83.  s.  3,  which 
enacts  that  every  person  wandering  abroad 
or  placing  himself  in  a  public  place  to  beg 
or  gather  alma  shall  be  deemed  an  idle  and 
disorderly  person.  Pdnton  and  Boot  v.  HUl,  6S 

Betting  Hooie.    See  Gaming  and  Wagering. 

Building  Line.    See  Metropolis. 

Children.    See  Poor. 


Clergy.    See  Poor  Law. 

Compenfation.  See  Lands  and  Bailwats 
Clauses  Acts. 

Conipiracy — vndictm,ent  against  two  defendants : 
oormetion  of  one  defendant  only :  practice : 
misdirection :  setting  aside  rerdietl — Upon  an 
indictment  for  conspiracy,  where  two  defen- 
dants are  indicted  and  tried  together,  either 
both  must  be  convicted  or  both  must  be  ac- 
quitted.    Reg.  V.  Manning,  85 

Contagious  Diseases  (Animals)  Act  (41  <f*  42 
Vict.  e.  74) :  prohibited  district :  "  causing  the 
movement "   of  animals  :    railway  company  : 


Vol.  53.] 


INDEX  TO  MAGISTKATES'  CA3ES. 


203 


Contagioni  DiaeMes  (Animali)  Aot  (continued)— 

order  in  ecuncil :  regviation  of  local  authority'] 
— A  railway  company  carrying?  animals  on 
their  road  to  a  place  within  a  district  prohi- 
bited under  the  Contagious  Diseases  (Anunals) 
Act,  with  knowledge  of  their  destination,  are 
guilty  of  **  causing  the  movement "  of  the 
aninaala  in  contravention  of  the  Order  in 
Council,  although  they  do  not  carry  the  ani- 
mals further  than  a  point  outside  the  district 
au<l  do  no  act  within  it.  The  Midland  Bail, 
Co.  V.  Freeffuiny  79 

Coroner — iitqnett  rehen  to  he  held :  jurisdiciion 
of  coroner  how  foutuU'd :  obsiructum  of  officer 
in  difcharge  oj  duty :  mitdemcafwur  :  huming 
of  body  to  jtrevent  itiquetf] — A  coroner  has 
juriiKliction,  and  it  is  his  duty,  to  hold  an 
inquest  where  he  has  information,  which  he 
lionestly  believes,  that  death  may  be  due  to 
some  other  cause  than  common  illness.  His 
jurisdiction  is  not  aifectetl  by  such  informa- 
tion being  eventually  proved  to  be  untrue  :  it 
is  enough  that  be  bona  fide  believes  and  has 
reasonable  ground  for  believing  that  the  in- 
formation is  such  as  to  call  for  an  inquest. 
Jteg.  v.  Stejfhetuon  (C.C.R.),  176 

In  ca.se9  where  a  coroner  has  jurisdiction  to  hold 
an  inquest,  it  is  a  misdemeanour  to  destro}' 
the  dead  body  in  order  to  prevent  the  holding 
of  an  intended  inquest  upon  it,  and  to  do  so 
amounts  to  the  obstruction  of  an  officer  in  the 
discharge  of  his  duty.    Ibid. 

Goftf .    See  Highway. 

Cmukiion  —  dead  body:  misdemeanour:  nui- 
tance :  inquett :  prerenting  inquest  being 
hcld^  —  To  bum  a  dead  body  instead  of 
burying  it  is  not  a  misdemeanour,  unless  it 
is  so  done  as  to  amount  to  a  public  nuisance. 
Reg,  V.  J^rice,  61 

If  an  inquest  ought  to  be  held  upon  a  dead 
body,  it  is  a  misdemeanour  so  to  dispose  of 
the  body  as  to  prevent  the  coroner  from 
holding  the  inqnest.    Ibid. 


read  fluently  and  to  write  well,  and  fairly  in- 
structed in  arithmetic  and  grammar,  though 
not  out  of  the  second  standard  prescribed  by 
the  Education  Dei)artmcnt  Code  of  1876, 
omitted  for  a  time  to  send  her  to  school,  being 
then  unable  to  cam  enougli  to  provide  for  his 
family  without  money  which  she  earned.  Me 
was  charged  with  thereby  offending  against 
by-laws  under  the  Elementary  Education  Act, 
1870,  section  74,  as  subsequently  amended, 
whicii  required  the  parent  of  every  child  not 
less  than  five  nor  more  than  thirteen  years  of 
age  to  cause  it  to  attend  school  unless  there 
were  a  reasonable  excuse,  and  declared  that 
any  of  the  following  reasons  should  be  a 
reasonable  excuse — namely,  (a)  that  the  child 
was  otherwise  under  efficient  instruction; 
(b)  that  the  child  was  prevented  by  sickness 
or  any  unavoidable  cause  ;  (<t)  that  there  was 
no  public  elementary  school  open  which  the 
child  could  attend  within  two  miles;  and 
further  provided  that  a  child  beneficially  and 
necessarily  employed  should  not  be  required 
to  attend  school  for  more  than  five  attend- 
ances weekly  if  duly  certified  to  have  reached 
the  third  standard.  The  magistrate  found 
that  there  was  a  "  reasonable  excuse "  for 
the  child's  non-attendance  at  school,  and  dis- 
missed the  charge : — lleidt  that  the  magistrate 
was  justified.  77m;  School  Board  for  London 
V.  Dugga/n^  104 


—  by-laws  :  detention  after  hours  :  "  home 
lessons  " ;  assault :  33  4*  34  Viet.  e.  75.  *.  74]— 
The  master  of  a  Board  school  established  under 
the  Elementary  Education  Acts  has  no  right, 
in  the  absence  of  authority  in  that  behalf  in 
the  statutes  or  by-laws,  to  detain  a  child  after 
the  regular  school  hours  in  default  of  learn- 
ing home  lessons  which  the  cliild's  mother 
had  forbidden  him  to  learn  and  forbidden  the 
master  to  set ;  and  keeping  the  child  in  and 
preventing  him  from  leaving  the  school  in 
such  circumstances  amounts  to  a  criminal 
assault.    Hunter  v.  Johnson,  182 


CriaiBAl  lUttor.    See  Sztbadition. 


See  Poor. 


Cnioltf  to  Animalf— 12  4r  13  Vict,  c,  92.  $s.  2 
and  29,  and  17  4>  18  Viet,  o,  60.  s.  3: 
**domegHe  animal**:  decoy  bird] — Linnets 
caught,  kept  in  captivity,  and  trained  to 
act  as  decoy  birds,  for  the  purpose  of  catch  - 
ing  other  birds,  were  treated  with  craelty  : — 
Held,  that  they  were  **  domestic  animals  " 
under  the  protection  of  12  k  13  Vict.  c.  92. 
8B.  2  and  29,  as  amended  by  17  &  18  Vict. 
c.  60. 8. 3.     Colam  v.  Pagett,  64 

Slomentairj  Sdaeatloii  k^U—by-laws  under  33 
.I"  34  Viet.  e.  75.  s.  74 ;  parent  not  causing 
ekild  to  attend  school :  reasonable  excuse] — 
The  father  of  a  girl  twelve  years  old,  able  to 


Employer  and  Workman.    See   Master  and 
Servant. 


Eridenco  — AiM^ait^  and  wife:  admission  by  wife 
in  husband's  presence] — ^The  prisoner  was  in- 
dicted for  receiving  stolen  goods,  knowing 
them  to  have  been  stolen.  To  prove  his 
guilty  knowledge,  evidence  was  given  that  a 
police  constable  asked  the  prisoner  when  he 
had  bought  the  stolen  goods,  to  which  he 
replied  he  did  not  then  know,  but  his  wife 
should  make  out  a  list  of  them;  and  on  the 
next  day  the  prisoner's  wife,  in  her  husband's 
presence,  handed  to  a  constable  a  list,  saying 
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Sridenoe  (continued) — 

in  her  husband's  hearing,  *<ThiK  is  the  list 
of  what  we  bought  and  what  we  gave  for 
them " : — Heldt  that  the  list  was  admis- 
sible against  the  prisoner  on  his  trial  for 
receiving  the  goods.  Reg.  v.  Afdllory  (C.C.  11. )• 
134 


—  huihand  and  wife:  Uirceny  from  htu- 
band  by  wife :  adnmdHlity  of  oridence  by 
husband  :  married  ivomefCt  prope-rty  aoiy  1882 
(46  ^-  46  Vict.  c.  75),  m.  12  and  16]— Uiwn 
the  trial  of  a  married  woman  for  stealing 
her  husband's  goods,  the  husband  was  called 
as  a  witness  against  her : — Held  (Stephen, 
J.,  dubitante%  that,  notwithstanding  the 
Married  Women's  Property  Act,  1882,  the 
hujsljand  was  not  a  competent  witness,  lle^, 
V.  lirittletan  and  Bate  (G.C.R.),  83 

I  receiving  ttolen  goods :  guilty  kuoteledge : 
the  jfouemon  of  atfter  stolen  property :  the 
prevention  of  crimes  act^  1871  (34  «f*  36  Vict. 
0.  112),  s.  19]— By  34  &  36  Vict.  c.  112.  s.  19, 
it  is  enacted  that — •*  Where  proceedings  are 
taken  against  any  person  for  having  received 
goods  knowing  them  to  have  been  stolen,  or 
for  having  in  nis  possession  stolen  property, 
evidence  may  be  given  at  any  stage  of  the 
proceedings  that  there  was  found  in  the 
posst5ssion  of  such  person  other  property  stolen 
within  the  preceding  period  of  twelve  months, 
and  such  evidence  may  be  taken  into  con- 
sideration for  the  purpose  of  proving  that  such 
person  knew  the  property  to  be  stolen  which 
forms  the  subject  of  proceedings  taken  against 
him  "  : — Held,  that,  in  order  to  shew  guilty 
knowledge  under  that  section,  it  must  be 
proved  that  such  "  other  property  "  was  found 
in  the  possession  of  the  prisoner  at  the  time 
when  he  is  found  in  the  possession  of  the 
property  which  is  the  subject  of  the  indict- 
ment. Heg.  V.  Carter  (C.C.R.),  96 
The  Queen  v.  Drage  (14  Cox  C.C.  p.  86)  approved 
of.    Ibid. 


See  PooB. 


Sztradition  -^arrest  without  warrant :  prisoner 
in  custody :  "  apprehension  " ;  emtradition  act, 
1870  (33  ^34  Viet.  o.  62).  s.  8  ;  jurisdiction: 
court  of  appeal :  criminal  matter :  judicature 
act,  1873  (36  4-  37  Vict.  c.  66),  ss.  19  and  47] 
— The  word  "  apprehension  "  in  section  8  of 
the  Extradition  Act,  1870,  includes  "deten- 
tion." A  person  who  is  already  in  custody 
may  therefore  be  detained  for  an  offence  under 
the  Act,  although  he  was  originally  arrested 
without  a  warrant.    Jleg.  v.  Weil  (App.),  74 

Qn^ere,  whether  an  appeal  will  lie  to  the  Court 
of  Appeal  fr  im  the  refusal  of  a  Divisional 
Court  to  issno  a  writ  of  habeas  cftrpus  on  the 
application  of  a  person  in  custody  for  an 
aliej^ed  extradiliun  crime.    Ibid. 


—  (33  ^-  34  Iwt.  c.  52),  *.  26  ;  fugitive 
criminal :  crime  committed  in  foreign  country 
hy  person  **in  Her  Afajesty*s  dominions^*] 
— N.,  being  in  Southampton,  wrote  and 
sent  certain  letters  containing  alleged  false 
l»retences  to  certain  persons  carrying  on  busi- 
ness within  the  jurisdiction  of  the  German 
empire,  thereby  inducing  them  to  part  with 
certain  goods  and  deliver  them  to  his  orrlcr 
to  certain  i^ersons  in  Hamburg.  N.  also  sent 
to  the  same  persons  certain  alleged  foi^ged 
checjues  in  jiayment : — Heldy  on  argument  of 
a  rule  nisi  for  a  habeas  corpus,  that  N.  was  a 
fugitive  criminal  within  the  Extradition  Act, 
1870  (33  &  34  Vict.  c.  52),  s.  26,  and  was 
rightly  committed  by  the  police  magistrate 
to  await  the  warrant  of  the  Secretary  of  State 
for  his  extradition.  Iteg.  v.  Mllins,  157 


False  Pretoncei  —ventie  :  jurisdiction'} — The  pri- 
soner, at  N.,  in  England,  wrote  and  posted  a 
letter  to  the  proseutor  at  a  place  out  of  Eng- 
land. The  letter  contained  a  false  pretence, 
by  means  of  wliich  the  prisoner  induced  the 
prosecutor  to  transmit  to  N.  a  draft  for  150/., 
which  he  there  cashed :  —Held,  that  as  the 
false  pretence  was  made  at  N.,  where  also 
the  money  obtained  by  means  of  it  was  re- 
ceived, there  was  jurisdiction  to  try  the  pri- 
soner at  N.    Jieg»  v.  Hohnes  (C.C.R.),  37 


Food  and  Dmgi  Act.    See  Adulteration. 


Footway,  Diversion  of.    See  UiauwAY. 
Fngitlye  Criminal.    See  Extradition  Act. 

Gaming — commtm  gaming  house:  17  <J*  18  Vict, 
c.  38.  *.  4;  unlawful  gaming}— Upon  an  in- 
formation for  the  offence  of  unlawful  gaming 
laid  under  section  4  of  17  &  18  Vict,  a  38, 
Jenks,  the  proprietor  of  the  Park  Club  and 
occupier  of  the  club  premises,  was  convicted 
of  the  offence  as  "a  person  who  kept  and 
used  the  house  for  the  purpose  of  uzUawf ul 
gaming "  ;  four  of  the  committee  were  con- 
victed of  the  offence  as  "  persons  who  had  the 
management  of  and  assisted  in  oonducting 
the  business  of  the  house  " ;  and  three  mem- 
bers of  the  club  were  convict'Od  of  the  offence 
as  })ersons  who  by  playing  "  assisted  in  con- 
ducting the  business  of  the  house."  Jenks  v. 
Turpin,  161 

The  game  of  baccarat  was  played  nightly  at  the 
club.  About  twelve  persons  played  at  a  time 
at  a  special  table  provided  for  the  purpose. 
One  of  the  players  kept  the  bank  and  played 
against  all  the  others  who  sat  round  the 
table.  Throe  packs  of  cards  were  use<l  for 
the  deal,  two  cards  were  dealt  to  each  player, 
the  banker  included.  The  object  of  the  game 
was  to  got  nine  in  pips,  or  as  near  thereto  aft 
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Gaming  (continued)— 

possible.  After  the  eards  had  been  dealt,  the 
players  before  looking  at  their  cards  made 
stakes  within  the  bank  limit.  The  banker 
then  looked  at  his  cards,  and  declared  whether 
he  would  give  the  players  the  option  of  draw- 
ing a  fresh  card,  and  each  of  the  players  in 
turn  then  elected  to  draw  or  stand.  If  the 
banker  had  nine,  and  none  of  the  others  had, 
he  swept  the  board.  If  he  had  not  nine,  but 
a  less  number,  he  won  from  all  who  were 
further  from  nine,  and  paid  to  all  who  were 
nearer  to  nine  than  he  was.  Play  commenced 
every  afternoon  at  4.30,  and,  with  the  excep- 
tion of  three  hours*  intermission,  was  con- 
tinued until  3,  and  at  times  until  8,  the  next 
rooming.  The  banks  range<l  from  26/.  to 
1,000/n  and  there  was  a  fresh  bank  about 
^  every  twenty  minutes.    Ibid. 

Upon  each  of  these  banks  Jenks  received  one 
per  cent.  He  also  received  6*.  from  each 
player  up  to  2  a.m.  After  that  hour  he  re- 
ceived 5s.  per  hour  from  each  player  up  to 
5  a.m.,and  after  that  11.  per  hour  from  each 
player.  He  also  cashed  cheques  for  the 
players,  chai^ging  one  per  cent,  for  so  doing. 
The  committee  had  the  control  of  the  in- 
ternal management  of  the  club.  The  mem- 
bers were  elected  by  the  committee,  and  paid 
an  entrance  fee  of  ten  guineas  and  an  annual 
subscription  of  six  guineas.  None  but  mem- 
bers were  admitted  to  the  card  room : — Held, 
that  the  offence  of  "  unlawful  gaming  "  con- 
sists in  gaming — that  is,  playing  at  a  game  of 
chance  fo/  money — at  a  common  gaming- 
house; that  the  Park  Club  was  a  common 
gaming-house,  and  that  the  playing  therein 
of  baccarat  was  '* unlawful  gaming"  within 
section  4  of  17  &  18  Vict.  c.  38.    Ibid. 

Ilrld  also,  that  Jenks  and  the  four  members  of 
the  committee  were  properly  convicted,  but 
that  the  players  were  wrongfully  convicted  of 
the  charge  preferred  against  them  under  the 
statute.    Ibid. 


See  LiC£NBiMG  Act. 


and  Wagering— ^A/f  betting  hmses  act 
(1853)  amendment  act,  1874  (37  Yict,  c.  15)  ; 
16  ^*  17  Vict.  c.  119]— The  publication  of  an 
advertisement  that  any  person  will  give  in- 
formation for  the  purpose  of  a  bet,  to  be 
penal  under  the  Act  of  1874  amending  the 
Betting  House  Act,  1853,  must  be  in  respect 
of  a  bet  made  in  a  manner  which  is  penal 
under  the  Betting  Houses  Act,  1863.  Cox  v. 
AndrcfCB,  34 

Ouardiani,  Power  of.    Sec  Poos  Law. 

Highway — erj^enset  of  direrting  footfrai/x :  cogfa 
oj  independent  golicitor  riiaim'd  />//  hcaX 
board:  hujhtcay  act,  1835  (5  .^'  (i  Wiil.  4.  c. 
60),  M.  84  and  101]— The  coals  of  an  inde- 


pendent solicitor  retained  by  the  local  board 
to  take  all  the  necessary  steps  for  diverting 
three  footways  desired  by  a  private  person  to 
be  diverted,  are  not  "  expenses "  within  the 
Highway  Act,  1835  (6  &  6  WUl.  4.  c.  60),  s.  84  ; 
and  a  condition  that  the  person  desiring  the 
diversion  of  a  footway  shall  pay  all  costs  and 
expenses  of  diverting  the  same,  may  give  the 
local  board  a  right  to  recover  such  costs  by 
action,  but  not  as  **  expenses "  recoverable 
in  a  summary  manner  under  section  101. 
United  Land  Co.  v.  Tottenham  Local  Board, 
136 

liability    to    repair :    main    road :    por^ 

tions  of  a  road  ceasing  to  be  turnpike  road: 
41  ^-  42  Vict.  c.  77.  *.  13]— The  Highways  and 
Locomotives  Act,  1878  (41  Sc  42  Vict.  c.  77), 
s.  13  (which  enacts  that  any  road  which,  after 
the  31st  of  December,  1870,  ceases  to  be  a 
turnpike  road,  shall  be  deemed  to  be  a  main 
road,  and  makes  the  county  liable  for  half 
the  expense  of  repairing  such  road),  is  applic- 
able to  a  road  as  a  whole,  and  not  to  part  of 
a  road.  Therefore,  where  parts  of  certain 
turnpike  roads  had,  upon  the  extension  of 
the  boundaries  of  a  borough  in  1872,  been 
taken  out  of  the  turnpike  trusts, —  Held,  that 
they  had  not  thereby  become  main  roads 
within  the  meaning  of  the  section,  and  that 
the  county  was  not  liable  to  contribute  one- 
half  the  expense  of  their  repair.  The  Jmtices 
of  Lancashire  v.  The  Mayor,  ^c,  of  Rochdale 
(H.L.),  5 


liability  to  repair:  tnr?tjfike  road:  main 


road  :  highways  and  Ivoomotires  (atnendment) 
act,  1878  (41  ^'  42  Vict.  c.  77),  *.  13]— A  pro- 
vision in  a  Turnpike  Act  forbidding  the 
trustees  to  levy  tolls  or  spend  money  on  any 
portion  of  their  turnpike  road  within  a  town 
does  not  prevent  such  portion  from  remaining 
part  of  the  turnpike  road  within  the  meaning 
of  the  Highways  and  Locomotives  (Amend- 
ment) Act,  1878,  s.  13.  The  Justices  of  the 
Peace  for  tfte  West  Hiding  of  the  County 
of  York  v.  7%d  Queen  (H.L.),  41 

Nor  does  a  road,  in  respect  of  which  an  agree- 
ment has  been  made,  under  21  &  22  Vict.  c.  U8. 
s.  41,  between  a  town  and  the  turnpike  trus« 
tees,  by  which  turnpikes  are  removed  there- 
from, and  the  repair  thereof  is  undertaken 
by  the  town,  cease  on  that  account  to  form 
part  of  a  turnpike  road  within  the  same 
section.    Ibid. 

Therefore,  where  a  turnpike  road  which  on  the 
31st  of  December,  1870,  included  such  part« 
as  above  mentioned,  between  that  date  and 
the  passing  of  the  Highways  and  Locomotives 
(Amendment)  Act  ceased  to  be  a  turnpike 
road,  the  obligation  of  the  county,  under 
section  13,  to  contribute  towards  the  main- 
tenance of  the  road  extended  to  such  parts, 
though  not  previously  maintained  by  the 
turnpike  trustees.    Ibid. 
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Highway  (continued)— 

niain  road :  repair :  cottt  of  maintenance : 

contribution:  "oounty  authority  of  tfu  county 
in  which  such  road  u  gituated  "  ;  highway  twt, 
1862  :25  S'  26  Vict.  e.  61),  «.  2  ;  highways 
{auumdment^  a<^,  1878  (41  4'  42  Vi^.  c.  77,  *$. 
13  aful  38] — By  the  Highways  (Amendment) 
Act,  1878,  s.  13,  half  the  cost  of  maintenance 
of  a  road  that  has  ceased  to  be  a  turnpike  road 
is  to  be  paid  "  by  the  county  authority  of  the 
county  in  which  such  road  is  situate " ;  and 
"  county  "  in  that  Act  is  declared  to  have  the 
same  meaning  as  it  has  in  the  Highway  Act, 
1862  (25  &  26  Vict.  c.  6n,  s.  2,  which  provides 
that  for  the  purpose  of  that  Act  "  all  liberties 
and  franchises  except  boroughs  shall  be  con- 
sidered as  forming  part  of  the  county  by  which 
they  are  surrounde^l."  The  highway  authority 
of  the  borough  of  Over  Darwen  in  Lancashire 
claimed  contribution,  in  respect  of  the  main- 
tenance of  part,  of  a  road  in  the  borough  that 
had  ceased  to  be  a  turnpike  road,  from  the 
county  authority  of  the  county  of  Lancashire : 
— Heldf  that  the  word  "county"  in  the  High- 
ways (Amendment)  Act,  1878  (41  &  42  Vict, 
c.  77).  s.  13,  is  a  geographical  term  ;  and  the 
county  authority  of  Lancashire,  by  which  the 
road  in  question  is  surrounded,  is  liable  to 
contribute  as  "  the  county  authority  of  the 
county  in  whidi  such  road  is  situate."  The 
Mayor  <^'c.  of  Over  Darwen  v.  The  Juttices  of 
Lancaster^  11)8 


ohgtru^ivn  :  omission  to  retnare :  highivay 

act,  1835  (5  ,^'  6  Will.  4.  c,  50),  *.  72  ;  "  wil- 
fully  oixfrwrf] —Magistrates  convicted  the 
appellant  of  the  offence  of  "wilfully  ob- 
structing the  free  passage  of  a  highway," 
under  5  &  6  Will.  4.  c.  50.  s.  72,  although 
the  appellant  had  not  done  any  act  of  ob- 
struction:— Ileldy  that  an  omission  to  re- 
move an  obstruction  after  notice  to  remove  it 
might  amount  to  wilful  obstruction.  GuUy 
v.  Stnith,  36 

See  P&ACTicB ;  Public  Health. 

Husband  and  Wife.    See  Evidence  ;  Poou. 
Idle  and  Diiorderly  Penone.    See  llEO&iMa. 
Infant.      See  Mastka  and  Sbbvant. 


Innkeeper.    See  Licensing  Act. 
Inqneit.    8ce  Coboneh  ;  Cremation. 

IrtemOTability.    See  POOB. 

Jenri8*8   Act.      8nc    Landh  and    Hallways 
Clauseb  Acts. 


Jnrisdiotion.  See  Babtabdt;  False  Pre- 
tences; Practice. 

Jastioes,  Jarisdietion  of.    See  Public  Health. 

Lands  and  Hallways  Clauses  iLtXM-—Jerris's  Act: 
compensation  not  exceeding  60/. ;  "  settlement 
by  two  justices  "  ;  "  order**:  "  damages  directed 
to  be  paid  *'  .•  8  Vict.  c.  18.  ss.  22  and  2i  :  8 
Vict.  c.  20.  ss.  6,  16,  and  140 ;  11  Jf'  12  Vict, 
c.  43.  *.  11] — The  "  settlement  "  of  compensa- 
tion by  two  Justices  for  lands  taken  or  in- 
juriously aifected  under  section  22  of  the 
Lands  Clauses  Act,  1845,  is  not  an  "order** 
within  Jer vis's  Act,  and  the  complaint  need 
not  be  made  within  six  months  of  the  matter 
arising ;  neither  is  it  a  decision  by  which 
**  damages  are  directed  to  be  paid  "  enforceable 
by  distress  within  section  140  of  the  Railways 
Clauses  Act,  1845.  Jleg.y.  Edwards  {Justice) 
and  the  Eastern  and  Midland  Rail.  Co. 
(App.),  149 

In  re  Edmundstm ;  Tiie  Queen  v.  The  Ixwds 
and  Bradford  Jtailway  Company  (17  Q.H. 
Kep.  67;  21  LawJ.llep.  M.C.  193)  overruled. 
Ibid. 

Larceny  -possession  obtained  by  fraud] — Tlie 
prisoner  went  into  an  inn,  and  asked  the 
barmaid  for  six-pennyworth  of  whisky,  for 
which  he  put  down  half-arsovereign  and  re- 
ceived  ds.  6d.  in  change.  He  then  asked  for 
the  half-sovereign  back,  saying  be  thought 
he  had  change.  The  barmaid  gave  him  the 
half-sovereign,  but  he  did  not  retam  the 
9«.  6^.  The  prisoner  then  put  down  lOs.  in 
silver  and  a  half-sovereign,  asking  the  bar- 
maid to  give  him  a  sovereign  for  it,  which  she 
did.  The  barmaid  had  no  authority  to  pay 
over  money  without  receiving  the  proper 
change,  and  had  no  intention  of  or  knowledge 
that  she  was  so  doing  :  —Held,  that  the  pri- 
soner was  rightly  convicted  of  larceny.  Beg, 
V.  Jlollis  (C.C.R.),  38 

bailment  of  m^mey'] — The  prisoner  was  en- 

'  gaged  by  the  owner  of  a  horse  to  look  after 
it  for  a  few  days,  and  afterwards  to  sell  it. 
He  sold  it  for  15/.  The  owner  having  sent 
his  wife  to  receive  the  money,  she  asked  the 
prisoner  to  give  her  the  money;  this  the 
prLsoner  refused  to  do,  and  eventually  ab- 
sconded with  the  money  and  dishonestly 
appropriated  it: — Held  (Stephen,  J.,  dis- 
scntiente),  that  the  prisoner  was  a  bailee  of 
the  money.    Jtcg.  v.  De  Banks  (C.C.R.),  132 

See  Evidence. 


Licensing  AAt —intoxicaUng  liquors  ^liceniing') 
act,  1872  (86  Jf  36  Vict.  c.  94),  #.  17.-  s^fer• 
ing  gaming  on  lioensed  jtremiies :  Jtwrnl^dge 
of  serrant :  proof  of  knowledge  on  part  rf' inn- 
keeper :  mens  rea} — The  respondent,  an  inn- 
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Lieeniing  Act  (continued)— 

keeper,  was  charged  under  86  k  36  Yict.  c. 
94.  8. 17  with  **  suffering  "  gaming  to  be  carried 
on  on  his  premises.  The  gaming  in  question 
took  place  with  the  knowledge  of  the  re- 
spondent's potman,  who  took  no  steps  to 
prevent  it.  The  Justices  dismissed  the  in- 
formation, holding  that  there  was  no  evidence 
that  the  respondent  knew  that  gaming  was 
going  on  or  that  he  had  willingly  shut  his  e}'es 
to  what  was  taking  place,  and  that  knowledge 
of  the  potman  was  not  such  constructive 
knowledge  by  the  respondent  as  would  render 
him  liable  to  a  conviction : — Held,  upon  the 
above  facts,  that  the  Justices  had  acted 
rightly  in  dismissing  the  information.  Somer- 
set v.  Eart,  77 


—  nuni^agee :  power  of  attorney  :  rdnewal 
without  concurrence  of  licef ice- holder :  appeal: 
jterson  aggrieved:  9  Geo.  4.  c.  61.  #.  27] — 
The  mortgagee  of  licensed  premises,  with  a 
covenant  by  the  mortgagor  and  licence-holder 
to  assign  the  licence,  and  an  irrevocable  ap- 
pointment of  the  mortgagee  as  the  mortgagor's 
attorney  to  sign  such  documents  and  do  such 
acts  as  the  mortgagee  might  consider  neces- 
flary,  has  the  same  title  to  the  renewal  in  the 
name  of  the  licence-holder  of  a  licence  for 
the  sale  of  intoxicating  liquors  as  the  licence- 
holder,  notwithstanding  that  the  licence-holder 
objects  to  the  renewal  of  the  licence ;  and,  if 
the  Justices  refuse  the  renewal,  the  mortgagee 
may  appeal  as  a  **  person  aggrieved."  Garrett 
Y.  The  Lieennng  Justices  of  St.  Marylebojie,  81 


-^  **  selling  liquor  to  a  drunken  person  " :  no 
indications  of  insobriety  :  mens  rea  :  35  <$*  36 
Vict.  0.  94.  s.  13;  ''drunken  p&rson^l—ThQ 
offence  of  a  licensed  person  '*sellii^  any 
intoxicating  liquor  to  any  drunken  person," 
under  section  13  of  the  Licensing  Act,  1872, 
is  committed  by  a  sale  to  a  person  who  is 
drunk,  although  he  shew  no  indications  of 
insobriety  and  neither  the  licence-holder  nor 
his  servants  notice  that  he  is  drunk.  Gundy 
V.  Le  Coeq,  125 

—  See  Poor. 


lioeal  Ooremment  Board.  See  Pubuo  Health. 


Hi.    See  Pbactice. 


MmmUit  and  Servant— t;i/2i^  apprentice:  em- 
ployers  and  workmen  act  (38  ^  39  Vict,  c,  90)  ; 
ralidity  of  indenture  of  apprenticeship  :  stijrU' 
lotion  to  the  prejudice  of  infant] — By  an 
apprenticeship  deed  the  master  covenanted  to 
find  the  apprentice  fair  and  reasonable  work 
during  the  term,  and  pay  him  wages  at  a  certain 
rate  during  the   term.    The  apprentice  (an 


infant)  and  his  father  covenanted  that  the 
master  should  not  be  liable  to  pay  any  wages 
to  the  apprentice  so  long  as  his  business  should 
be  interrupted  by  any  turn  out,  and  the  ap- 
prentice was  expressly  authorised  by  the  deed, 
during  any  such  turn  out,  to  employ  himself 
in  any  other  manner  or  with  any  otJier  person 
for  his  own  benefit.  The  apprentice  absented 
himself  from  work,  and  the  master  applied, 
under  38  &  39  Vict.  c.  90,  for  an  order  to 
compel  him  to  return.  The  magistrate  refused 
the  application: — Meld,  tiiat  the  magistrate 
was  right,  as  the  deed  was  invalid  and  in- 
capable of  being  enforced  against  the  infant, 
by  reason  of  the  clause  providing  for  the 
cessation  of  wages,  which  was  a  stipulation 
necessarily  to  Uie  prejudice  of  the  infant. 
The  proviso  entitling  the  infant  to  earn 
money  elsewhere  did  not  alter  the  character 
of  the  preceding  clause  so  as  to  make  the 
whole  deed  equitable  or  capable  of  being 
upheld.  Meakin  v.  Morris,  72 
Zeilie  V.  FUzPatrick  (47  Law  J.  Eep,  M.C.  22) 
questioned.   Ibid. 

Xeni  rea.    See  Licensing  Act& 


Metropolis — building  beyond  line  of  street: 
metropolis  management  amendment  aet^  1862 
(25  4'  26  Vict.  0,  102),  s.  75.-  "general  line 
of  building":  '*to  be  decided  by  the  super- 
intending architect "  ;  jurisdictUm  of  magis- 
trate: architect's  decision^ — Upon  a  com- 
plaint to  a  magistrate  by  a  district  board  under 
section  75  of  the  Metropolis  Management 
Act,  1862,  that  a  building  has  been  erected 
in  a  street,  place,  or  row  without  the  consent 
of  the  Metropolitan  Board  of  Works,  beyond 
the  general  Hne  of  buildings  as  decided  by 
the  superintending  architect  of  the  Metro- 
politan Board  of  Works,  the  decision  of  sucfi 
architect  is  conclusive  as  to  the  general  line 
of  buildings,  and  the  magistrate  Ims  no  juris- 
diction to  decide  what  is  the  general  line  of 
buildings  {per  Bo  WEN,  L.J.,  and  Fby,  L.J. ; 
dissentiente  Bbbtt,  M.B.).  The  Plumstead 
District  Board  of  Works  v.  /^packman  (App.), 
142 

St.  George's  Hanover  Square  v.  Sparrow  (33 
Law  J.  Bep.  M.C.  18)  and  Simpson  v.  Smith 
(40  Law  J.  Bep.  M.C.  89)  disapproved.    Ibid, 


SeePooB. 


Xetropolia  Xanagomont  Act,  1855  (18  if- 19  Vict, 
e.  120),  *.  260  .•  *♦  owner  "  ;  metropolis  manage 
ment  amendment  act,  1 862  (26  ^*  26  Vict.  o.  102), 
*.  77 .'  "  owner  of  land  abutting  on  **  new  stn  et : 
liability  to  contribute  to  expenses  of  paring  : 
(rwner  of  strip  a  few  inches  wide  bound  to  main- 
tain fence']^The  owner  of  a  strip  of  Umd 
which  was  only  four  inches  wide,  and  upon 
which  he  was  bound  by  covenant  to  maintain 
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Metropolii  Vanagement  Act,  1866  (continued) — 

a  fence  throughout  its  entire  length,  was 
called  upon  by  a  district  board  under  the 
Metropolis  Management  Amendment  Act, 
1862  (25  &  26  Vict.  c.  102),  s.  77,  to  contribute 
to  the  expenses  of  paving  a  new  street  upon 
which  the  strip  abutted  : — Heldy  that  he  was 
one  of  "  the  owners  of  the  land  abutting  on 
the  "  street,  within  the  meaning  of  that  section 
and  of  the  Metropolis  Management  Act,  1855 
(18  &  19  Vict.  c.  120),  s.  250,  interpreting  the 
word  "  owner."  Williams  v.  TJie  WamhwortJi 
Board  of  Works,  187 

Mortgagee;    See  Licensing  Acts. 
Hnisance.    See  Cbemation. 
Obitrnotion.    See  Highway. 
Pariih.    See  Poor  ;  Public  Health. 


FlaTi.    See  Stage  Plays. 


Pleading.    See  Pbactice. 


Toot— ditfided parishes  act  (39  ^  40  T^rf.  c,  61), 
«.  36:  pauper:  order  of  removal:  childrtfi 
under  sixteen:  birth  settlement  of  father: 
widowed  mother:  derivative  settlement] — G. 
M.  was  bom  in  Liverpool,  and  never  acquired 
a  settlement  for  himself.  G.  M.  died  in  1882, 
leaving  a  widow  (who  had  no  other  settlement 
save  what  she  acquired  from  her  husband) 
and  five  children,  none  of  whom  were  bom  in 
Liverpool.  The  children,  who  were  under  the 
age  of  sixteen  and  unemancipated,  became 
chargeable  to  Portsea  Union,  and  were  ordere<l 
to  be  removed  to  Liverpool : — Held,  upon  the 
above  facts,  that  the  order  of  removal  was 
rightly  made,  inasmuch  as  the  children  took 
their  father's  birth  settlement  in  Liverpool, 
without  any  enquiry  being  necessary  as  to 
the  settlement  of  their  widowed  mother. 
The  Guardians  of  the  Parish  of  Liverpool  v. 
The  Chtardians  of  the  Portsea  Union,  68 


—  husband  and  wife :  maintenance  of  mar- 
ried woman:  amount  which  husband  can  be 
ordered  to  pay:  31  4'  82  Viet.  c.  122.  s.  33] 
—By  section  33  of  31  &  32  Vict.  c.  122, 
Justices  are  empowered  to  order  a  husband 
to  pay  such  sum  towards  the  cost  of  the  relief 
of  his  wife  as,  after  consideration  of  all  the 
circumstances  of  the  case,  shall  appear  to  them 
to  be  proper.  In  a  case  where  the  guardians 
had  allowed  a  married  woman  who  had  become 
chargeable  to  a  union  3s.  a  week,  and  who  had 
summoned  her  husband  under  the  above 
statute,  the  Justices  ordered  him  to  pay  15#.a 


week  towards  the  cost  of  the  relief  of  his  wife : 
— Held  (reversing  the  judgment  of  the  Queen's 
Bench  Division,  ante,  p.  56),  that  tlie  order 
could  be  made,  for  that  it  was  not  a  condition 
precedent  to  the  power  of  the  Justices  to 
make  an  order  that  the  guardians  should  first 
have  fixed  a  sum  for  the  future,  and  that  they 
were  not  limited  by  the  amount  already  paid 
by  way  of  relief  to  the  wife.  IHnning  v.  The 
South  Shields  Union  (App.),  90 


order  of    removal:  children    deserted  by 

widiwed  mother :  derivative  settlement :  birth 
settlement  of  children  :  divided  parishes  act : 
39  4-  40  Viet.  c.  61.  s.  36]— R.  C.  was  born  in 
the  appellant  union,  and  died  leaving  a  widow 
and  four  children,  none  of  whom  were  born  in 
that  union.  Neither  R.  C.  nor  his  widow  had 
acquired  a  settlement  in  his  or  her  own  right, 
and  the  widow  had  deserted  the  children  after 
the  death  of  her  husband.  The  father  of  R. 
C.  had  acquired  a  settlement  in  the  appellant 
union.  The  children,  who  were  under  the  age 
of  sixteen,  became  chargeable  to  the  respon- 
dent union  and  were  ordered  to  be  removed 
to  the  appellant  union  : — Held,  that  the  onier 
of  removal  must  be  quashed,  inasmuch  as  it 
was  not  shewn  that  the  widowed  mother  had 
acquired  a  settlement  of  her  own,  and,  conse- 
quently, the  children  would  have  to  take  the 
settlement  of  their  father,  which  was  a  deriva- 
tive settlement  and  could  not  be  enquired 
into,  as  derivative  settlements  were  abolished 
by  39  &  40  Vict.  c.  61.  s.  35.  The  Guardians 
of  Headington  Union,  Oxford,  v.  The  Guar^ 
dians  of  St,  Glare's  Union,  Surrey  (App.)»  91 


— ^  rate :  telephone  company  :  rateability  of 
wires:  occupation:  licence'] — The  appellants, 
a  telephone  company,  laid  down  for  the  pur- 
poses of  their  business,  in  the  respondents' 
township,  overhead  wires  supported  either  by 
poles  fixed  in  the  ground  or  by  attachments 
to  the  roofs,  chinmeys,  or  walls  of  some  of  the 
buildings,  which  attachments  were  easily  re- 
movable without  damage  being  done  to  the 
buildings.  The  consent  of  the  owners  or 
occupiers  of  land  into  which  poles  were  fixed 
or  buildings  to  which  attachments  were  made 
was  in  all  cases  given  by  printed  agreement, 
called  wayleaves,  under  which  the  appellants 
undertook  to  pay  a  small  annual  acknowledg- 
ment and  to  remove  the  wires,  poles^  or  other 
attachments  within  a  certain  time  upon  a  re- 
ceipt by  them  of  notice  to  do  so  by  sach 
owners  or  occupiers : — Held,  that  the  appel- 
lants were  the  exclusive  occupiers  of  the  posts 
and  other  attachments  and  supports  for  wires 
as  well  as  of  the  wires  thereto  attached,  and 
were  accordingly  liable  to  be  assessed  to  the 
poor  rato  in  respect  of  one  entire  system. 
The  Lancashire  and  Cheshire  Telephone  Ex» 
change  Co,  {Lim.)  v.  The  Overseers  t^the  Town* 
ship  of  Manchester,  195 


Vol,  53.] 
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—  rate  :  UHegrapk  ieire$ :  exolutive  oocupU' 
tion :  43  Elit.  c.  2] — By  the  terms  of  an  agree- 
ment between  the  plaintifEs  and  the  Post- 
master-General, the  latter  oorenanted  that  he 
wonld  proYide  and  thenceforth  during  the 
oontinoanoe  of  the  agreement  appropriate 
and  maintain  for  the  esudusive  use  of  the 
plaintifpB  certain  telegxaph  wires  between  the 
landing-place  of  a  snbmarlne  cable  near  the 
Land's  End  and  the  office  of  the  plaintiffs  at 
Penzance,  and  thence  to  their  office  tn  London, 
with  the  necessary  tianslators  and  batteries : 
Boch  wires,  translatorB,  and  batteries  to  re- 
main the  property  of  the  Postmaster-General. 
The  plaintifEs  were  to  provide  and  maintain 
their  own  instruments,  and  to  work  the  wires 
at  their  own  oost>  permitting  the  Postmaster- 
General  from  time  to  time  to  inspect  the 
instruments.  The  Postmaster-General  was  to 
repair  accidental  defects  and  intermptions, 
but  to  be  paid  for  making  good  any  damage 
to  the  wires  occasioned  by  the  neglect  or 
default  of  the  plaintiffs.  The  plaintiffs  were 
to  pay  rent  for  the  wires,  and  not  to  part 
witn  the  possession  of  them  or  sub-let  the 
benefit  of  the  agreement  without  the  consent 
of  the  Postmaster-General,  who,  in  the  event 
of  their  doing  so,  was  to  be  at  liberty  to 
determine  the  agreement.  On  the  expiration 
of  the  agreement  the  Postmaster-Cteneral  was 
to  resume  possession  of  the  wires.  The  tele- 
graph posts  remained  the  property  of  the 
Postmaster-General,  who  could,  if  he  chose, 
attach  other  wires  to  them  besides  those  appro- 
priated to  the  use  of  the  plaintiffs : — Ileki,  by 
Cats,  J.  (Lohd  Colbbidgb,  C.J.,  dulritante% 
that  the  plaintiffs  had  not  such  an  exclusive 
occupation  of  the  wires  appropriated  to  their 
use  as  would  make  them  rateable  to  the  relief 
of  the  poor  in  respect  thereof.  The  Paris  and 
Nem  York  Telegraph  Co,  v.  The  Ptnzanee 
Umon,lS9 


rating:    qninqtiennial  valuation:  supple* 


mental  wUu4stion :  alteration :  preceding  twelve 
monthi :  evidence :  valuation  {metropolit)  act, 
1869  (82  4*  33  Viet.  e.  67),  it.  46  ami  47]— 
The  quinquennial  valuation  made  under  the 
Valuation  (Metropolis)  Act,  1869,  is  conclu- 
sive as  to  the  vidue  of  the  property  at  the 
time  it  was  made,  and  the  owner  is  not  en- 
titled, for  the  purpose  of  a  supplemental 
valuation  list,  to  have  the  property  valued  at 
its  present  actual  value  and  such  value  en- 
tered in  the  supplementary  list,  but  to  have 
deducted  merely  the  alteration,  if  any,  in 
value  which  has  taken  place  during  the  pre- 
ceding twelve  months  (per  Bbbtt,  M.B.,  and 
BowBH,  L.J. ;  Fbt,  L. J.,  dieeentiente),  Reg, 
V.  The  Eaet  and  Weet  India  Docks  Co.  (App.), 
97 
In  support  of  a  claim  by  the  owner  of  property 
to  have  that  property  inserted  in  a  supple- 
mental valuation  list  made  by  the  overseers 
of  a  metropolitan  parish,  on  the  ground  that 
Vol.  63.— M.C. 


an  alteration  has  t>aken  place  in  the  value  of 
such  property  within  the  preceding  twelve 
months,  within  the  meaning  of  section  46  of 
the  Valuation  (Metropolis)  Act,  1869,  evidence 
of  diminution  in  annual  profits  is  admissible 
and  relevant;  and,  unless  explained  or  re- 
butted, is  evidence  of  such  diminution.  Ibid. 
Judgment  of  Divisional  Court  (reported  ante, 
p.  20)  varied.    Ibid. 


^^  rating :  school  board :  land  owned  and  land 
rented  by  school  board :  eleinentary  education 
aet,  1870  (33  Jf-  34  Vict.  o.  76),  «.  18,  19,  21, 
22,  and  63:  6  4'  7  WiU.  4.  c.  96.  *.  1]— A 
school  board  formed  under  the  Elementary 
Education  Act,  1870,  is  liable  to  be  assessed 
to  the  poor  rate,  both  in  respect  of  schools 
built  upon  land  belonging  to  the  board,  and 
in  respect  of  schools  rented  by  the  board  as 
tenants,  even  though  the  board  make  no  profit 
out  of  such  schools.  Reg.  v.  The  West  Rrom- 
wich  School  Board  (App.),  163 

Judgment  of  the  Queen's  Bench  Division  (janfe, 
p.  67)  affirmed.    Ibid. 

—  settlement :  irremorability :  residence :  39  ^ 
40  Vict.  c.  61.  s.  34 ;  mother  and  son:  breach 
of  residence^ — The  pauper  was  bom  in  the 
appellant  union,  and  had  been  engaged  as  a 
sailor  in  the  merchant  service.  The  pauper's 
mother  lived  in  the  respondent  union,  and  the 
pauper  had  since  1876  lived  with  her  between 
his  different  voyages.  When  the  pauper  was 
away  at  sea  or  otherwise,  he  invariably  left 
some  of  his  clothes  and  other  belongings  at 
his  mother's  house,  but  had  no  separate  bed- 
room or  bed.  Upon  returning  home  from  any 
voyage  the  pauper  was  in  the  habit,  up  to 
the  £ite  of  ^  discharge  in  1883,  of  handing 
over  to  his  mother  a  portion  of  his  savings : — 
Held,  upon  the  above  foots,  that  the  Justices 
were  justified  in  holding  that  the  pauper  had 
not  acquired  a  settlement  by  residence  in  the 
respondent  union  under  39  k  40  Vict.  c.  61. 
s.  34.  The  Ovardiam  of  Merthyr  TydvQ 
dnumy.  The  Guardians  of  Stepney  Uhion^  183 


—  settlement  cf  illegitimate  children ;  deriva^ 
five  settlement  cf  mother :  divided  parishes  and 
poor  law  amendment  act,  1876  (39  ^  40  Viet.  e. 
61),  s,  35] — An  order  was  made  for  the  re- 
moval to  the  place  of  their  birth  of  two 
illegitimate  children  under  sixteen  whose 
mo&er  had  never  acquired  any  settlement 
for  herself: — Held  (affirming  the  judgment 
of  the  Queen's  Bench  Division),  that  the  order 
was  right :  for  that  under  39  Sc  40  Vict.  c.  61. 
s.  36  the  settlement  of  the  mother  could  only 
be  enquired  into  in  order  to  ascertain  whether 
it  was  a  derivative  settlement  or  not;  and 
that  on  Its  appearing  that  it  was  a  deriva- 
tive settlement,  it  must  be  rejected  and  the 
children  be  deemed  to  be  settled  in  the  place 
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Poor  (continued)— 

of  their  birth.  In  re  The  Chtardiana  of  the 
Pariih  of  yfaryUhnte  v.  The  (iyardian»  of  the 
Wycombe  f-umtt  (A pp.),  88 


statutes    4    4'  5  mil   4.    c.  76,    and  31 

4"  32  Vict,  c.  122;  order  of  heal  govern- 
vu^nt  hoard  of  1867;  ivarklimise :  payment  of 
Ranian  Catfwlic  clergyman :  power  of  guar- 
dians :  ** person  in  holy  orders  "] — By  an  order 
of  the  Local  Government  Board,  dated  the 
19th  of  August,  1867,  it  is  provided  that 
guardians  may  employ  such  persons  as  tliey 
shall  deem  requisite  in  or  about  the  work- 
house or  workhouse  premises,  or  on  the  land 
occupied  for  the  employment  of  the  pauper 
inmates,  or  otherwise  in  or  about  the  relief  of 
the  indoor  poor,  as  shall  appear  to  them  to 
be  suitable  :— ffcW,  that,  under  the  terms  of 
the  above  order,  the  guardians  were  authorised 
to  appoint  and  pay  a  Roman  Catholic  clergy- 
man for  the  purpose  of  attending  to  the 
spiritual  wants  of  Roman  Catholic  paupers. 
Beg,  V.  Haslehurst,  127 


See  Practice. 


order.  The  Mayor  and  Corporation  of  Pgter' 
bortyugh  v.  The  Parish  of  Wilstkorpe  and  the 
Assessment  (^ommittee  of  the  Stamford  l^niott, 
(App.).  33 


writ  of  manda/nius :  return  of  uneonditiomU 


Poiiettion  by  Fraud.    Sec  Larceny. 


compliance:  pleading  over:  rul^s  of  1883 
{order  LIII.  rule  9,  and  order  LXVIII, 
rule  1) — The  practice  which  allowed  a  plea 
to  a  return  of  unconditional  compliance  to  a 
writ  of  mandamus  is  in  no  way  affected  by 
the  provisions  contained  in  Order  LIII.  rule  9 
of  the  Rules  of  the  Supreme  Court,  1883. 
Beg,  V.  The  Justices  of  Staffordshire,  169 


Fablio  Health — keeping  animals  so  as  to  he  in" 
jurious  to  health :  by-law  :  public  health  act, 
1876  (38  ^  39  Vict.  c.  66),  ss,  44  and  276]— A 
by-law  forbidding  the  keeping  of  swine  within 
fifty  feet  of  a  dwelling-house,  made  in  a  rural 
sanitary  district  under  the  powers  of  section 
44  of  the  PubUc  Health  Act,  1876,  allowing  by- 
laws to  be  made  <*  for  the  prevention  of  the 
keeping  of  animals  so  as  to  be  injurions  to 
hetLith"—ffeld,  unreasonable  and  not  en- 
forceable. Beap  V.  The  Burnley  Union  Bural 
Sanitary  Authority,  76 


Fraetioe — appeal :  special  case  stated  by  quarter 
sessions ;  removal  into  queen'' s  bencli  division 
by  certiorari ;  highway  act,  1836  (6  «|*  6  Wiil, 
4.  c.  60),  ss,  107  atid  108 ;  judicature  act, 
1873,  ft.  19  and  46]— An  appeal  lies  without 
leave  from  a  judgment  of  the  Queen's  Bench 
Division  on  a  Special  Case  stated  by  Quarter 
Sessions  pursuant  to  the  Highway  Act,  1836, 
section  108,  as  the  Queen's  Bench  Division, 
in  giving  judgment  on  such  a  case,  exercises 
its  own  original  common  law  jurisdiction,  and 
not  any  new  statutory  appellate  jurisdiction. 
lUingworth  v.  The  Bulmer  Bait  Highway 
Board  (App.),  60 

The  Queen  v.  The  Swindon  Local  Board  (49  Law 
J.  Rep.  Q.B.  622)  distinguished.    Ibid. 


——  court  of  appeal:  jurisdietum  to  enter- 
tain appeal :  case  stated  for  opinion  of 
qjjf^9  hench  division  :  Baines*s  act,  12  ^  13 
Viet.  c.  46.  s,  II:  poor  rate :  interloeittory  ap- 
peal: judicature  act,  1873,  s,  191  — After 
notice  of  appeal  against  a  poor  rate  had  been 
given  in  the  Court  of  Quarter  Sessions,  the 
parties  agreed,  under  the  provisions  of  12  & 
18  Vict.  c.  46.  s.  11,  to  state  a  case  for  the 
opinion  of  the  Queen's  Bench  Division,  judg- 
ment to  be  entered  by  the  Court  of  Quarter 
Sessions  in  conformity  with  that  opinion: 
— ffeld,  that  the  opinion  given  by  the  Queen's 
Bench  Division  was  an  order  within  the 
meaning  of  the  Judicature  Act,  1873,  s.  19, 
which  was  subject  to  appeal ;  also,  that  the 
order  was  an  interlocutory  and  not  a  final 


(38  4r  89   Vict,  0.  66),  ss.  160  and  268 

apportionfnefit  of  expenses  of  work  in  street 
summary  proceedings:  jurisdiction  of  jus 
tices  of  peace :  appeal  to  local  government 
board]— Jn  a  proceeding  by  an  urban  sani- 
tary authority,  under  section  160  of  the 
Public  Health  Act,  1876,  to  recover  in  a 
summary  manner  from  a  frontager  in  de- 
fault the  expenses  incorred  in  executing 
works  in  a  street,  the  Justices  are  bound  to 
make  an  order  for  payment  even  though  the 
works  were  done  and  the  apportionment 
made  on  a  notice  to  the  owner  to  pave,  dec., 
as  part  of  a  street,  land  which  at  the  tune  of 
such  notice  was  enclosed  private  land.  Beg. 
V.  The  Becorder  of  Sh^ld  (App.),  1 

Where  the  whole  expenses  have  been  appor- 
tioned on  such  a  notice,  the  only  remedy  of 
the  peiBon  aggrieved  is  to  appeal  to  the  Local 
Qovembient  Board  under  section  268,  for  the 
grievance  is  a  wrong  order  made  by  the  urban 
sanitary  authority,  and  the  Justices  have  no 
jurisdiction  to  enquire  whether  that  order  be 
right  or  not.    Ibid. 

Judgment  of  the  Queen's  Bench  Division  (62 
Law  J.  Rep.  M.C.  78)  affirmed.    Ibid. 


-^  (38  ^  89  Vict.  0. 66),  s.  216— parish  divided 
into  two  districts:  part  of  parish  eweluded 
from  urban  district :  repair  of  highways  in  ex- 
eluded  part :  iunount  of  rate  assessed  ftrl — 
The  hamlet  of  G.,  which  was  formerly  a  parish 
maintaining  its  own  highways,  in  the  parish 
of  H,,  was  divided  into  two  dlstricte.     In 


Vol.  53.] 

Public  Health  (continued)^ 

I860  the  inner  district  was  constituted  a  local 
gOYemment  district,  and  became  an  orban 
distoiot  within  the  meaning  of  the  Public 
Health  Act,  1875,  the  respondents  being  the 
local  board  of  that  district,  from  which  the 
outer  district  was  excluded.  The  respondents, 
having  repaired  the  highways  in  the  outer 
district,  levied  a  highway  rate  of  2s.  6d.  in 
the  pound  over  the  outer  district ;  but  as  this 
was  found  insufficient  to  pay  the  expenses  of 
such  repain,  a  special  meeting  was,  after  no- 
tice, subsequently  held,  at  which  a  rate  of 
3».  id,  in  the  pound  was  separately  assessed 
on  the  appellants  and  others,  the  inhabitants 
of  the  outer  district.  The  consent  of  four- 
fifths  of  the  inhabitants  of  the  outer  district 
was  not  first  obtained  before  the  rate  in  ques- 
tion was  levied: — Held,  that  the  rate  was 
valid,  as  the  provisions  of  section  216  of  the 
Public  Health  Act,  1875,  rendered  such  con- 
sent unnecessaiy.  Dyton  v.  The  -Oreetland 
Loeai  Board  (App.),  106 

Qnarter  Sauioni.    See  Practicb. 


Bailway  Company.   See  Contagious  Diseases 
AHIMAL8  Act. 


Bate.    See  Poos ;  Public  Health. 

BeeeiTiag  Stolen  Goods.    See  Evidence. 

Bemoval.    See  Poob. 

Bepair.    See  Highway. 

Bepair,  Liability  to.    See  Sewsbs,  Commis- 
sion OF. 

Betldenee.    See  Poob. 

Bead.    See  Highway. 

School  Board.    See  Elementaby  Education 
Acts;  Poob. 

Seotland.    See  Babtabdy. 


Wallf .    See  Sbwbbs,  Commission  of. 


Settlemeat    See  Poob. 


Sewen,  Oommiisioii  ot^liabUUjf  to  repair 
rations  Unurte :  extraordinary  itorm:  pre- 
mUwionts :  orders:  S4'i  Witt.  4.  e,  22.  u.  13 
and  46] — The  proeecutor  was  the  owner  of 
certain  low-lying  lands  situate  on  the  Essex 
shore  of  the  Biver  Thames  and  protected  from 
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inundation  by  an  ancient  sea-wall  which  had 
been  maintained  and  repaired  by  his  pre- 
decessors in  title    from   time  immemorial. 
The  lands  and  sea- wall>  were  within  the  juris- 
diction of  the  defendants,  who  were  the  com- 
mianoners  of  sewers  for  the  district.    Pre- 
vious to  the  18th  of  January,  1881,  the  wall 
was  in  good  repair  and  in  a  proper  condition 
to  resist  the  flow  of  ordinary  tides  and  ordin- 
ary weather ;  on  that  date  there  occurred  an 
extraordinary  high  tide  and  storm,  by  which 
serious  breaches  were  caused  in  the  wall.    The 
marsh  bailiff  thereupon  ordered  the  prosecutor 
to  execute  certain  repairs  to  the  ¥^all,  which 
he  did,  and  at  courts  of  sewers  held  sub- 
sequently the  oommissioners  ordered  the  pro- 
secutor to  do  certain    further  repairs  also 
rendered  necessary  by  the  storm  of  the  18th 
of  January,  1881.    These  latter  orders,  which 
purported  to    be    founded  on  general  pre- 
sentments of  liability    made  twenty  yean 
previously,  were  also  complied  with  by  the 
prosecutor.    The  proeecutor  having  sued  out 
a  writ  of  niandainui  to  the  commissioners  to 
levy  a  rate  in  order  to  reimburse  him  the 
expenses  so  incurred,  on  the  ground  that  he 
was  only  liable  for  repairs  rendered  neceasary 
by  ordinary  weather,  the  commissioners  con- 
tended that  the  plaintiff's  liability  extended 
to  all  repairs,  whether  caused  by  ordinary  or 
extraordinary  weather,  and  in  support  of  their 
contention  produced  from  the  records  of  the 
commission  certain  presentments,  orders,  and 
other  documents  relating  to  the  district  and 
sea-wall: — Held,    that   the  burden  of  proof 
was  on  the  defendants ;  and  (drawing  infer- 
ences of  fact)  that  the  evidence  did  not  esta- 
blish such  extraordinary  liability  on  the  part 
of  the  prosecutor;  and  that,  as  he  was  not 
in  default  at  the  time  the  breaches  in  the 
wan  were  caused,  he  was  not  bound  to  repair. 
Held  further,  that  with  regard  to  the  repairs 
executed  on  the  order  of  the  marsh  b^liff, 
the  plidntiff  was  entitled  to  a  mandamut  to 
reimburse  him  the  cost  of  the  expenses  thereby 
incurred ;  but  that  he  was  not  entitled  to  a 
mandamus   to  be  reimbursed  the  expenses 
incurred  by  the   repairs    executed  on    the 
orders  of  the  commissioners,  as  those  orders 
were  equivalent  to  a  verdict  found  after  trial 
of  a  presentment,  and,  until  set  aside,  the 
prosecutor  was  bound  by  them.    Reg,  v.  The 
Commissioners  of  Sewers  for  the  Levels   of 
lobHng,  113 
Semble, — That  a  general  presentment  of  liability 
to  repair  where  no  default  is  alleged  is  invalid 
and  not  warranted  by  sections  13  or  46  of  3  A  4 
Will.  4.  a  22,  Ibid. 

Stage  TlBjn--^theatres  regulation  aot(64'7  Viet, 
c.  68),  s,  2 .-  pla^ie  cf  puhUo  resort :  pubUo 
performanee  in  prirate  theatre"] — By  6  &  7 
Vict.  c.  68.  s.  2  (the  Theatres  Begulation 
Act),  it  is  enacted  that  "it  shall  not  be 
lawful  to  have  or  keep  any  house  or  other 
place  of  public  resort  for  the  public  per- 
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Stage  Playi  (continued)— 

formaucc  of  stage  plays  without  licence  from 
the  Lord  Chamberlain/'  The  appellant,  owner 
of  a  private  theatre,  lent  it  to  persons  for  the 
performance  on  four  occasions  of  plays  in  it 
for  the  benefit  of  a  charity.  Such  per- 
formances were  advertised,  and  tickets  of 
ailmission  were  sold  by  the  managers  on 
behalf  of  the  charity  to  the  general  public, 
who  witnessed  the  performances  to  the  num- 
ber of  about  300  on  each  occasion.  No  money 
was  taken  at  the  doors ;  the  appellant's 
servants  opened  and  closed  the  house  for  the 
performances,  and  he  never  parted  with  the 
possession  of  the  building,  and  received 
nothing  for  the  use  of  his  house  or  servants. 
The  appellant  was  convicted  under  the  above 
section,  he  not  having  any  licence: — Held, 
that  the  conviction  was  right.  Shelley  v. 
Bethell,  16 

Street,  Line  of.     See    Metbopolis;   Public 
Health. 

Telegraph.    See  Poor. 
Telephone  Company.    See  Poor. 
Theatrei.    See  Staob  Plays. 
Turnpike  Road.    See  Highway. 


Valuation.    tSee  Poor. 
Venue.    See  False  Pretences. 
Warrant.    See  Extradition. 
Words—**  Apprehension,*'  74 

**  Causing  the  movement,"  79 

"County  authority,"  198 

"  Domestic  animal,'*  64 

"  Drunken  person,"  125 

"  B3q)enses,"  136 

"  General  line  of  building,*'  142 

"  Owner,"  187 

"  Owner  of  land  abutting  on  street,"  187 

**  Person  in  holy  orders,"  127 


"  Wilfully  obstruct,"  35 


Vagranej.    See  Begging. 


Written  Warranty.    Sec  Adulteration. 
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CASES    ARGUED    AND    DETERMINED 


IN  THE  COURT  OF 


THE   JUDICIAL   COMMITTEE    AND    THE    LORDS    OF 

H^rr   Mnjtit^'si   $iibe   Council 

MICHAELMAS  1883  to  MICHAELMAS  1884. 

47  Victoria, 


1883.      1  ARCHIBALD  HODGE  (appellant) 
Dec.  1 5.    J    V.  THE  QUEEN  (reap(mde7it), 

Canada  -Ontario  —Liquor  Licence  Act, 
1877  —  Local  Legislature  —  Powers  of — 
Briiiah  North  America  Act,  1867,  8,  91. 

The  Lifuw  Licence  Act,  1877,  of  On- 
tario, prowdes  licensing  boards  for  the  pro- 
vinoCy  and  gives  power  to  such  hoards  to 
regulaie  the  liquor  trcffic  and  to  impose 
penalties  '.  —  lix^d,  first,  that  such  Act  teas 
not  **  The  Regulation  of  Trade  a^id  Com- 
meree,"  within  the  meaning  of  section  91 
of  the  British  North  America  Act,  1867, 
ami  ireu  within  tlte  powers  of  (he  Provincial 
Legislature,  and  tliat  such  Legislature  hail 
power  to  delegate  its  authority  to  licensing 
boards  ;  secondly,  that  the  power  to  impose 
penalties  included  a  power  of  imprison- 
ment with  or  mthout  hard  labour. 

This  is  an  appeal  from  a  judgment  of 
the  Court  of  Appeal  far  Ontario. 

The  appellant  waa  convicted  on  the  10th 
of  Majy  1881,  of  unlawfully  peimitting  a 
billiard  table  to  be  used  in  his  tavern, 
situate  within  the  city  of  Toronto,  dur- 
ing the  time  prohibited  by  the  Liquor 
lioenoe  Act  for  the  sale  of  liquor  therein, 
aghiust  the  form  of  a  resolution  of  the 
lieenoe  commissioners  for  the  said  city. 

At  the  time  of  the  alleged  offence  the 
appellant  was  the  holder  of  a  liquor  licence, 
issued  by  the  hoard  of  licence  eommin- 
flioners  for  the  city  of  Toronto,  under  the 
Liquor  Licence  Act  of  the  province  of 
Ontario. 

The  appellant  was  also  the  holder  of  a 
licence  from  the  corporation  of  the  city  of 
Toronto  authorising  him  to  carry  on  the 
business  of  a  keeper  of  a  billiard  saloon. 
Vot.  63.— P.c. 


A  copy  of  the  conviction  is  set  out  in 
their  Lordships' judgment. 

On  the  27th  of  May,  1 881,  the  appellant 
obtained  a  rule  7iisi  in  the  Court  of  Queen's 
Bench  for  Ontario,  calling  upon  the  magis- 
trate and  the  informant  to  shew  cause 
why  the  conviction  should  not  be  quashed. 

The  rule  came  on  for  ai^ument,  and 
on  the  25th  of  June,  1881,  that  Court 
quasheil  the  conviction. 

The  Attorney- General  of  Ontario  ap- 
pealed to  the  Court  of  Appeal  for  Ontario. 

The  appeal  was  heard,  and  on  the  30th 
of  June,  1882,  that  Court  reversed  the 
judgment  of  the  Court  Ijelow,  adjudging 
that  the  rule  tiisi  should  be  discharged 
with  costs. 

From  thin  judgment  the  present  appeal 
was  brought. 

Kerr,  Q,C.  (Canadian  Bar),  and  Jeune, 
for  the  appellant. — The  4th  section  of 
the  Liquor  Licence  Act  is  not  within  the 
legislative  authority  of  the  Legislature  of 
Ontario.  The  Legislature  of  Ontario  had 
no  legislative  authority  to  enact  resohitiona 
such  as  were  passed  by  the  board  of  licence 
oommissionei's,  imder  which  the  conviction 
complained  of  was  founded.  It  has  no 
power  to  create  offences,  or  to  impose 
penalties  for  the  infraction  of  any  resolu- 
tion. But  if  the  Legislature  of  Ontario 
had  such  legislative  authority,  it  could  not 
delegate  such  authority  to  a  hoard  of  com- 
missioners or  to  any  other  body  or  person. 
The  maxim  ^*  Delegatus  non  potest  delegare  ** 
is  precisely  in  point.  The  resolutions  of  the 
board  of  commissioners  are  therefore  il- 
legal and  unauthorised,  and  the  conviction 
is  bad.  The  Liquor  Licence  Act  does  not 
authorise  the  imposition  of  hard  labour. 
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Hodge  V.  The  Queen. 

If  it  does  fiuthoriae  the  imposition  of  such 
penalty  it  is  beyond  the  legislative  autho- 
rity of  the  Provincial  Legislature.  They 
referred  to  Jonas  v.  Gilbert  (1),  Hawkins's 
Pleas  of  the  Crown y  p.  184,  and  to 
Boston's  Case  (2). 

Davej/f  Q.C.f  jEmilius  Irx^iig^  Q.C, 
(Canadian  Bar),  and  Raleigh^  for  the  Crown. 
— The  provincial  Acts  relating  to  this 
matter  are  within  the  competence  of 
the  Ontario  Legislature.  The  resolution 
under  which  the  appellant  was  convicted 
has  the  force  of  law  in  the  city  of  Toronto. 
The  Provincial  Legislatures  have  full  power 
to  legislate  in  regard  to  licences  for  the  sale 
of  liquor.  The  maxim  "  Delegatus  non 
potest  delegare  "   is  not  applicable. 

The  powers  conferred  on  the  licensing 
boards  are  in  the  nature  of  police  regulations 
of  a  local  character,  and  are  therefore  within 
the  powers  of  the  Provincial  Legislature. 
The  power  to  impose  penalties  includes  a 
)x>wer  to  imprison  with  or  without  hard 
labour.  They  referred  to  T/ie  Citizens 
Insurance  Company  v.  Parsons  (3),  Russell 
V.  The  Queen  (4),  and  to  Cartiorighfs  Cases 
on  the  BHtish  North  America  Act,  1867. 

Sib  Barnes  Pkacock  delivered  the 
judgment  of  their  Lordships  (5) : — 

The  appellant,  Archibald  Hodge,  the  pro- 
prietor of  a  tavern  known  as  the  St.  James's 
Hotel,  in  the  city  of  Toronto,  and  who,  on 
the  7th  of  May,  1881,  was  the  holder  of  a 
licence  for  the  retail  of  spirituous  liquors 
in  his  tavern,  and  also  licensed  to  keep  a 
billiard  saloon,  was  summoned  before  the 
police  magistrate  of  Toronto  for  a  breach 
of  the  resolutions  of  the  licence  commis- 
sioners of  Toronto,  and  was  convicted  on 
evidence  sufficient  to  sustain  the  conviction 
if  the  magistrate  had  authority  in  law  to 
make  it. 

The  conviction  is  as  follows,  namely  : — 
"  Conviction. 

"Canada :  Province  of  Ontario,  county 
of  York,  city  of  Toronto,  to  wit : — 

(1)  6  Can.  Sup.  Court  Rep.  356. 

(2)  12  Ad.  &  E.  646  ;  10  Law  J.  Rep.  Q.B.  16. 

(3)  61  Law  J.  Rep.  P.C.  11  ;  Law  Rep.  7 
App.  Cas.  96. 

(4)  61  Law  J.  Rep.  P.C.  77 ;  Law  Rep.  7 
App.  Ca^.  829. 

(6)  Lord  FitzGerald,  Sir  Barnes  Peacock,  Sir 
Robert  P.  Collier,  Sir  Richard  Couch,  and  Sir 
Arthur  Hobhouse. 


"  Be  it  remembered,  that  on  the  19th 
day  of  May,  in  the  year  of  our  Lord  one 
thoussmd  eight  hundred  and  eighty-one, 
at  the  city  of  Toronto,  in  the  county  of 
York,  Archibald  G.  Hodge,  of  the  said 
city,  is  convicted  before  me,  Qeorge  Taylor 
Denison,  Esquire,  police  magistrate  in  and 
for  the  said  city  of  Toronto,  for  that  he, 
the  said  Archibald  G.  Hodge,  being  a 
person  who,  after  the  passing  of  the  resolu- 
tion hereinafter  mentioned,  received,  and 
who,  at  the  time  of  the  committing  of  the 
offence  hereinafter  mentioned,  held,  a  licence 
under  the  Liquor  Licence  Act,  for  and  in 
respect  of  the  tavern  known  as  the  St. 
James's  Hotel,  situate  on  York  Street, 
within  the  city  of  Toronto,  on  the  seventh 
day  of  May  in  the  year  aforesaid,  at  the 
said  city  of  Toronto,  did  unlawfully  per- 
mit, allow  and  suffer  a  billiard  table  to  be 
used,  and  a  game  of  billiards  to  be  played 
thereon,  in  the  said  tavern,  during  the  time 
prohibited  by  the  Liquor  Licence  Act  for 
the  sale  of  liquor  therein — to  wit,  alter  the 
hour  of  seven  o'clock  at  night  on  the  said 
seventh  day  of  May,  being  Saturday — 
against  the  form  of  the  resolution  of  the 
licence  commissioners  for  the  city  of 
Toronto  for  regulating  taverns  and  shops, 
passed  on  the  twenty-fifth  day  of  April,  in 
the  year  aforesaid,  in  such  case  made  and 
provided. 

"  Tliomas  Dexter,  of  said  city,  licence 
inspector  of  the  city  of  Toronto,  being  the 
complainant. 

"  And  I  adjudge  the  said  Archibald  Q. 
Hodge,  for  his  said  offence,  to  forfeit  and 
pay  the  sum  of  twenty  dollars,  to  be  paid 
and  applied  according  to  law ;  and  also  to 
pay  to  the  said  Thomas  Dexter  the  sum  of 
two  dollars  and  eighty-five  cents  for  his 
costs  in  this  behalf ;  and  if  the  aaid  several 
sums  be  not  paid  forthwith,  then  I  order 
that  the  same  be  levied  by  distress  and  sale 
of  goods  and  chattels  of  the  said  Archi- 
bald G.  Hodge;  and  in  default  of  suflScient 
distress,  I  adjudge  the  said  Archibald  G. 
Hodge  to  be  imprisoned  in  the  common 
gaol  of  the  said  dty  of  Toronto  and  county 
of  York,  at  Toronto,  in  the  county  of  York, 
and  there  be  kept  at  hard  labour  for  the 
space  of  fifteen  days,  unless  the  said  sums, 
and  the  costs  and  charges  of  conveying  of 
the  said  Archibald  G.  Hodge  to  the 
gaol,  shall  be  sooner  paid." 
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On  the  27th  of  May,  1881,  a  rule  nisi 
was  obtained  to  remove  that  conviction 
into  the  Court  of  Queen's  Bench  for  On- 
tario, in  order  that  it  should  be  quashed 
as  illegal,  on  the  grounds — first,  that  the 
said  resolution  of  the  said  licence  com- 
missioners is  illegal  and  unauthorised; 
secondly,  that  the  said  liceuce  commis- 
sioners had  no  authority  to  pass  the  reso- 
lution prohibiting  the  game  of  billiards  as 
m  the  said  resolution,  nor  had  they  power 
to  authorise  the  imposition  of  a  fine,  or,  in 
default  of  payment  thereof,  imprisonment 
for  a  violation  of  the  said  resolution; 
thirdly,  the  Liquor  Licence  Act,  under 
which  the  said  commissionei^s  have  as- 
sumed to  pass  the  said  resolution,  is  be- 
yond the  authority  of  the  Legislature  of 
Ontario,  and  does  not  authorise  the  said 
resolution. 

It  will  be  observed  that  the  question 
whether  the  Local  Legislature  could  confer 
authority  on  the  licence  commissioners  to 
make  the  resolution  in  question  is  not 
directly  raised  by  the  rule  nm.  On  the 
27th  of  June,  1881,  that  rule  was  made 
absolute,  and  an  order  pronounced  by  the 
Court  of  Queen's  Bench  to  quash  the  con- 
viction. The  judgment  of  the  Court, 
which  seems  to  have  been  unanimous,  was 
delivered  by  Chief  Justice  Hagarty,  with 
elaborate  reasons;  but  finally  it  will  be 
found  that  the  decision  of  the  Court  rests 
on  one  ground  alone,  and .  does  not  profess 
to  decide  the  question  which  on  this  appeal 
was  principally  discussed  before  their  Lord- 
ships. The  Chief  Justice,  in  the  course  of 
his  judgment,  says  : — 

**  It  was  stated  to  us  that  the  pai-ties 
desired  to  present  directly  to  the  Couii; 
the  veiy  important  qcestion  whether  the 
Local  Legislature,  assuming  that  it  had 
the  power  to  make  the^-e  regulations  and 
create  these  offences,  and  annex  penalties 
for  their  infraction,  could  delegate  such 
powers  to  a  board  of  commisfiiioners  or  any 
other  authority  outside  their  own  legislative 
body.- 

And,  again,  he  adds  : — 

"  We  are  thus  brought  in  face  of  a  very 
serious  question — namely,  the  power  of 
the  Ontario  Legislature  to  vest  in  the 
licence  board  the  power  of  creating  new 
essences  and  annexing  penalties  for  their 
commission." 
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And  concludes  his  judgment  thus,  re- 
ferring to  the  resolutions  : — 

*'The  Legislature  has  not  enacted  any 
of  these,  but  has  merely  authorised  each 
board  in  its  discretion  to  make  them. 

'*  It  .seems  very  difficult,  in  our  judgment, 
to  hold  that  the  Confederation  Act  gives 
any  such  power  of  delegating  authority, 
first  of  creating  a  quasi  offence,  and  then 
of  punishing  it  by  fine  or  imprisonment. 

"  We  think  it  is  a  power  that  must  be 
exercised  by  the  Legislature  alone. 

"In  all  these  questions  of  uUra  vires 
the  powers  of  our  Legislature,  we  consider 
it  our  wisest  course  not  to  widen  the  dis- 
cussion by  considei*ations  not  necessarily 
involved  in  the  decision  of  the  point  in 
controversy. 

"We  therefore  enter  into  no  general 
consideration  of  the  powers  of  the  Legis- 
lature to  legislate  on  this  subject;  but, 
assuming  this  right  so  to  do,  we  feel  con- 
strained to  hold  that  they  cannot  devolve 
or  delegate  these  powers  to  the  discretion 
of  a  local  board  of  commissioners. 

"  We  think  the  defendant  has  the  right 
to  say  that  he  has  not  offended  against  any 
law  of  the  province,  and  that  the  convic- 
tions cannot  be  supported." 

The  case  was  taken  from  the  Queen's 
Bench  on  appeal  to  the  Court  of  Appeal 
for  Ontario,  under  the  Ontario  Act,  44 
Vict.  c.  27,  and  on  the  30th  of  June,  1882, 
that  Court  reversed  the  decision  of  the 
Queen's  Bench  and  affirmed  the  conviction. 

Two  questions  only  appear  to  have  been 
discussed  in  the  Court  of  Appeal — first, 
that  the  Legislature  of  Ontario  had  not 
authority  to  enact  such  regulations  as  were 
enacted  by  the  board  of  commissioners, 
and  to  create  offences  and  annex  penalties 
for  their  infraction;  and,  secondly,  that 
if  the  Legislature  had  such  authority,  it 
could  not  delegate  it  to  the  board  of  com- 
missioners, or  any  other  authority  outside 
their  own  legislative  body. 

This  second  ground  was  that  on  which 
the  judgment  of  the  Court  of  Queen's 
Bench  rested. 

The  judgments  delivered  in  the  Court 
of  Appeal  by  Chief  Justice  Spragge  and 
Judge-Advocate  Burton  are  able  and 
elaborate,  and  were  adopted  by  Justices 
Patterson  and  Morrisson,  and  their  Lord- 
ships have  derived  considerable  aid  from  a 
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careful  consideiution  of  the  reasons  given 
in  both  Courts. 

The  appellant  now  seeks  to  reverae  the 
decision  of  the  Coui-t  of  Appeal,  both  on 
the  two  grounds  on  which  the  case  was 
discussed  in  tiiat  Court,  and  on  othei*s 
technical,  but  substiiiitial,  and  which  were 
urged  before  this  board  with  zeal  and 
ability.  The  main  questions  arLse  on  an 
Act  of  the  Legislature  of  Ontario,  and  on 
what  have  been  called  the  resolutions  of 
the  licence  commissioners. 

The  Act  in  question  is  chapter  181  of 
the  Revised  Statutes  of  Ontaiio,  1877,  and 
is  cited  "  as  the  Liquor  Licence  Act." 

Section  3  of  this  Act  provides  for  the 
appointment  of  a  board  of  licence  com- 
missioners for  each  city,  county,  union  of 
counties,  or  electoral  district,  afi  the  Lieu- 
tenant Governor  may  think  fit,  and  sections 
4  and  5  are  as  follow  : — 

'*  Section  4.  Licence  commissionerB  may, 
at  any  time  before  the  fii'st  day  in  each 
year,  pass  a  resolution  or  resolutions  for 
regulating  and  determining  the  matters 
following — that  is  to  say  : — 

'^  (L)  For  defining  the  conditions  and 
qualifications  requisite  to  obtain  tavern 
licences  for  the  retail,  within  the  munici- 
pality, of  spirituous,  fermented  or  other 
manufactured  liquors,  and  also  shop  licences 
for  the  sale  by  retail,  within  the  munici- 
pality, of  such  liquors  in  shops  or  places 
other  than  taverns,  inns,  alehouses,  beer- 
houses, or  places  of  public  entertainment. 

"  (^.)  For  limiting  the  number  of  tavern 
and  shop  .licences  respectively,  and  for 
defining  the  respective  times  and  localities 
within  which,  and  the  persons  to  whom, 
such  limited  number  may  be  issued  within 
the  year  from  the  first  day  of  May  of  one 
year  till  the  thirtieth  day  of  April  inclu- 
sive of  the  next  year. 

'^(3.)  For  declaring  that  in  cities  a 
number  not  exceeding  ten  persons,  and  in 
towns  a  number  not  exceeding  four  persons, 
qualified  to  have  a  tavern  licence,  may  be 
exempted  from  the  necessity  of  having  all 
the  tavern  accommodation  required  by  law. 

''(4.)  For  regulating  the  taverns  and 
shops  to  be  licensed. 

<*  (5.)  For  fixing  and  defining  the  duties, 
powers  and  privileges  of  the  inspector  of 
lioenees  of  their  district. 

<<  Section  6.  In  and  by  any  such  resolu- 


tion of  a  board  of  licence  commissioners, 
the  said  board  may  impose  penalties  for 
the  infi'action  thereof.'* 

Section  43  prohibits  the  Side  of  intoxi- 
cating liquoi*s  from  or  after  the  hour  of 
seven  of  the  clock  on  Saturday  till  six  of 
the  clock  on  Monday  morning  thereafter. 

Section  51  imposes  on  any  person  who 
sells  spirituous  liquors  without  the  licence 
by  law  required,  or  otherwise  violates  any 
other  provision  of  the  Act,  in  respect  of 
which  violation  no  other  punishment  is 
prescribed,  for  the  fiist  ofifenoe  a  penalty 
of  not  less  than  twenty  dollars  and  not 
more  than  fifty  dollars,  besides  costs,  and 
for  the  second  offence  imprisonment  with 
hard  labour  for  a  period  not  exceeding 
three  calendar  months. 

Section  52.  For  punishment  of  offences 
against  section  43  (requiring  taverns,  <&c., 
to  be  closed  from  seven  o'clock  on  Satiuxlay 
night  until  six  o'clock  on  Monday  morn- 
ing), a  penalty  for  the  first  offence  of  not 
less  than  twenty  dollars  with  costs,  or 
fifteen  days  imprisonment  with  hard  labour, 
and  with  increasing  penalties  for  second, 
third  and  fourth  offences ;  and  section  70 
provides  that  where  the  resolution  of  the 
licence  commissioners  imposes  a  penalty,  it 
may  be  recovered  and  enforced  before  a 
magistrate  in  the  manner  and  to  the  extent 
that  by-laws  of  municipal  corporations 
may  l)e  enforced  under  the  authority  of 
the  Municipal  Act. 

Licence  commissioners  wera  duly  ap- 
pointed under  this  statute,  who,  on  the 
25th  of  April,  1881,  in  purauance  of  its 
provisions,  made  the  resolution  or  regula- 
tion now  questioned  in  relation  to  licenced 
taverns  or  shops  in  the  city  of  Toi-onto, 
which  contains  {ynUr  alia)  the  following 
paragraphs — namely — 

"  Nor  shall  any  such  licensed  peniion, 
du*ectly  or  indii^ectly  as  afoi'esaid,  permit, 
allow  or  suffer  any  bowling  alley,  billiard 
or  bagatelle  table  to  be  used,  or  any 
games  or  amusements  of  the  like  descrip- 
tion to  be  played,  in  such  tavern  or  shop, 
or  in  or  upon  any  premises  connected 
therewith,  during  the  time  prohibited  by 
the  Liquor  Licence  Act,  or  by  this  resolu- 
tion, for  the  sale  of  liqttor  therein. 

<'  Any  person  or  persons  guilty  of  any 
infraction  of  any  of  the  provisions  of  this 
resolution  shall,  upon  conviction  thereof 
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before  the  police  magiHtrato  of  the  city 
of  Toronto,  forfeit  and  pay  a  penalty  of 
twenty  dollars  and  costs ;  and  in  default 
of  payment  thereof  forthwith,  the  said 
police  magistrnte  shall  issue  his  warrant  to 
levy  the  said  penalty  by  disti'ess  and  sale 
of  the  goods  and  chattels  of  the  offender ; 
and  in  default  of  sufficient  distress  in  that 
behalfy  the  said  police  magistrate  shall  by 
warrant  commit  the  offender  to  the  common 
gaol  of  the  city  of  Toronto,  with  or  without 
hard  labour,  for  the  period  of  fifteen  days, 
unless  the  said  penalty  and  costs,  and  all 
costs  of  distress  and  commitment,  be  sooner 
paid/' 

The  appellant  was  the  holder  of  a  retail 
licence  for  his  tavern,  and  had  signed  an 
undertaking,  as  follows  : — 

**  We,  the  undersigned  holders  of  li- 
cences (or  taverns  and  shops  in  the  city  of 
Toronto,  respectively  acknowledge  that 
we  have  severally  and  respectively  received 
a  copy  of  the  resolution  of  the  licence 
oommiflsioners  of  the  city  of  Toronto  to 
regulate  taverns  and  shops,  passed  on  the 
25th  day  of  April  last,  hereunto  annexed, 
upon  the  several  dates  set  opposite  to  our 
respective  signatures  hereunder  written, 
and  we  severaUy  and  respectively  promise, 
undertake  and  agi*ee  to  observe  and  {)er- 
form  the  conditions  and  provisions  of  such 
resolution. 

•*  2nd  May,  Tavern.       A.  G.  Hodge. 

"  (l.8.)  " 

He  was  also  the  holder  of  a  billiard 
licence  for  the  city  of  Toronto  to  keep  a 
billiard  saloon  with  one  table  for  the  year 
1881,  and,  under  it,  had  a  billiard  table 
in  his  tavern. 

He  did  permit  this  billiard  table  to  be 
used  as  such  within  the  period  prohibited 
by  the  resolution  of  the  licence  commis- 
sioners, and  it  was  for  that  infraction  of 
their  rules  he  was  prosecuted  and  con- 
Ticted. 

The  preceding  statement  of  the  facts  is 
sufficient  to  enable  their  Lordships  to 
determine  the  question  raised  on  the 
appeal. 

Mr.  Kerr,  Q.C.,  and  Mr.  Jeune,  in  their 
full  and  very  able  argument  for  the  appel- 
lant, informed  their  Lordships  that  the  first 
and  principal  question  in  the  cause  was 
whether  the  Liquor  Licence  Act  of  1877, 
in  its  4th  and  5th  sections,  was  ultra  vires 
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of  the  Ontaiio  Legislature,  and  properly 
said  that  it  was  a  matter  of  importance 
AS  between  the  Dominion  Parliament  and 
the  Legislature  of  the  province. 

Their  Lordships  do  not  think  it  neces- 
Siiry  in  the  present  case  to  lay  down  any 
general  rule  or  rules  for  the  construction 
of  the  British  North  America  Act.  They 
are  impressed  with  the  justice  of  an  obser- 
vation by  Chief  Justice  Hagai*ty  :  "  That 
in  all  these  questions  of  uUra  vires  it  is 
the  wisest  coui*se  not  to  widen  the  discus- 
sion by  considerations  not  necessarily  in- 
volved in  the  decision  of  the  point  in 
controversy."  They  do  not  forget  that  in 
a  previous  decision  on  this  same  statute 
(The  Citizens  Insurance  v.  Parsons  (3)) 
theii*  Lordships  i*ecommended  that,  "in 
performing  the  difficult  duty  of  determin- 
ing such  questions,  it  will  be  a  wise  course 
for  those  on  whom  it  is  thrown  to  decide 
each  case  which  arises  as  beet  they  can, 
without  entering  more  largely  upon  the 
interpretation  of  the  statute  than  is  neces- 
sary for  the  decision  of  the  particular 
question  in  hand." 

The  appellants  contended  that  the  JiCgis- 
lature  of  Ontario  had  no  power  to  pass 
any  Act  to  regulate  the  liquor  traffic ;  that 
the  whole  power  to  pa&s  such  an  Act  was 
confen*ed  on  the  Dominion  Parliament, 
and  consequently  taken  from  the  Provincial 
Legislature,  by  section  91  of  the  British 
North  America  Act,  1867;  and  that  it 
did  not  come  within  any  of  the  classes  of 
subjects  assigned  exclusively  to  the  Pro- 
vincial Legislatures  by  section  92.  The 
class  in  section  91  which  the  Liquor 
Licence  Act,  1877,  was  said  to  infringe 
was  No.  2,  "  The  Regulation  of  Trade  and 
Commerce,"  and  it  was  urged  that  the 
decision  of  this  board  in  JitcsscU  v.  The 
Queen  (4)  was  conclusive  that  the  whole 
subject  of  the  liquor  traffic  was  given  to 
the  Dominion  Parliament,  and  consequently 
taken  away  from  the  Provincial  Legislature. 
It  appeal's  to  their  Lordships,  however, 
that  the  decision  of  this  tribunal  in  that 
case  has  not  the  efiect  supposed,  and  that, 
when  properly  considered,  it  should  be 
taken  rather  as  an  authority  in  support  of 
the  judgment  of  the  Court  of  Appeal. 

The  sole  question  there  was,  whether 
it  was  competent  to  the  Dominion  Parlia- 
ment, under  its  geneiul  powers  to  make 
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laws  for  the  peace,  order  and  good  govern- 
ment of  the  Dominion,  to  pass  the  Canada 
Temperance  Act,  1878,  which  was  intended 
to  be  applicable  to  the  sevci-al  provinces  of 
the  Dominion,  or  to  such  parts  of  the 
provinces  as  should  locally  adopt  it.  It 
was  not  doubted  that  the  Dominion  Par- 
liament had  such  authority  under  section 
91,  unless  the  subject  fell  within  some  one 
or  moi*e  of  the  classes  of  subjects  which 
by  section  92  were  assigned  exclusively  to 
the  Legislatures  of  the  pix)vinces. 

lb  was  in  that  case  contended  that  the 
subject  of  the  Temperance  Act  properly 
belonged  to  No.  13  of  section  92,"  Property 
and  Civil  Rights  in  the  Province,"  which 
it  wab  said  belonged  exclusively  to  the 
Provincial  Legislature,  and  it  was  on  what 
seems  to  be  a  misapplication  of  some  of 
the  reasons  of  this  board  in  observing  on 
that  contention  that  the  appellant's  counsel 
principsilly  i*elied.  These  observations 
should  be  interpi'eted  according  to  the 
subject-matter  to  which  they  wei-e  intended 
to  apply. 

llieir  Loixlships,  in  that  case,  after  com- 
paring the  Tempei'ance  Act  with  laws 
relating  to  the  sale  of  poisons,  observe 
that  **  Laws  of  this  nature  designed  for 
the  promotion  of  public  order,  safety  or 
moiuls,  and  which  subject  those  who  con- 
ti'avene  them  to  criminal  procedm-e  and 
punishment,  belong  to  the  subject  of  pub- 
lic wrongs  i-ather  than  to  that  of  civil 
rights.  They  ai*e  of  a  nature  which  fall 
within  the  general  authority  of  Parlia- 
ment  to  mitke  laws  for  the  order  and 
good  government  of  Canada." 

And  again  :  "  What  Parliament  is  deal- 
ing with  in  legislation  of  this  kind  is  not 
a  matter  in  relation  to  property  and  its 
rights,  but  one  relating  to  public  order 
and  safety.  That  is  the  primary  matter 
dealt  with,  and  though  incidentally  the 
free  use  of  things  in  which  men  may  have 
property  is  interfered  with,  that  inci- 
dental inteiferenoe  does  not  alter  the 
character  of  the  law." 

And  their  Lordships'  reasons  on  that 
part  of  the  case  are  thus  concluded  :  "  The 
true  nature  and  character  of  the  legisla- 
tion in  the  particular  instance  under  dis- 
cussion must 'always  be  determined,  in 
order  to  ascertain  the  class  of  subject  to 
which  it  really  belongs.     In  the  pi^esent 


case  it  appeal^  to  their  Lordships,  for  the 
reasons  ali*eady  given,  that  the  matter  of 
the  Act  in  question  does  not  properly  be- 
long to  the  class  of  subjectti  *  Property 
and  Civil  Rights,'  within  the  meaning  of 
sub- section  13." 

It  appears  to  their  Lordships  that  Eus- 
aell  V.  7%e  Queen  (4),  when  properly  under- 
stood, is  not  an  authority  in  support  of 
the  appellant's  contention,  and  their  Lord- 
ships do  nut  intend  to  vary  or  depart  from 
the  itsasons  expressed  for  their  judgment 
in  that  case.  The  principle  which  that 
case  and  the  case  of  the  Citizens  Insur- 
ance V.  Parsons  (3)  illustrate  is,  that  sub- 
jects which  in  one  aspect  and  for  one  pur- 
pose fall  within  section  92,  may  in  another 
aspect  and  for  another  purpose  fall  within 
section  91. 

Their  Lordships  proceed  now  to  con- 
sider the  subject-matter  and  legislative 
character  of  sections  4  and  5  of  the  Liquor 
Licence  Act  of  1877,  c.  181,  Revised 
Statutes  of  Outaiio.  That  Act  is  so  far 
confined  in  its  operation  to  municipalities 
in  the  province  of  Ontario,  and  is  en- 
tirely local  in  its  character  and  operation. 
It  authorises  the  appointment  of  licence 
commissioners  to  act  in  each  municipality, 
and  empowers  them  to  pass,  under  the 
name  of  resolutions,  what  we  know  as 
by-laws,  or  iniles  to  define  the  conditions 
and  qualifications  requisite  for  obtaining 
tavern  or  shop  licences  for  sale  by  retail 
of  spiiituous  liquors  within  the  munici- 
pality; for  limiting  the  number  of  licences; 
for  declaring  that  a  limited  numbei*  of  per- 
sons qualified  to  have  tavern  licences  may 
be  exempted  from  having  all  the  tavern 
accommodation  required  by  law,  and  for 
regulating  licensed  taverns  and  shops;  for 
defining  the  duties  and  powers  of  licence  in- 
specters,  and  to  impose  penlJties  for  infrac- 
tion of  their  i-esolutions.  These  seem  to 
be  all  mattei-s  of  a  merely  local  nature  in 
the  province,  and  to  be  similar  to,  though 
not  identical  in  all  respects  with,  tibie 
powers  then  belonging  to  municipal  insti- 
tutions under  the  previously  existing  laws 
passed  by  the  local  Parliaments. 

Their  Lordships  consider  that  the  powers 
intended  to  be  conferred  by  the  Act  in 
question,  when  properly  understood,  are  to 
make  regulations  in  the  nature  of  police  or 
municipal  I'egulations  of  a  merely  local  cha- 
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racter  for  the  good  government  of  taverns, 
kc.j  licensed  for  the  sale  of  liquors  by  re- 
taily  and  such  as  are  calculated  to  preserve 
in  the  municipality  peace  and  public 
decency,  and  repress  drunkenness  and  dis- 
orderly and  riotous  conduct.  As  such 
they  cannot  be  said  to  interfere  with  the 
general  r^ilation  of  trade  and  commerce 
which  belongs  to  the  Dominion  Parlia- 
ment, and  do  not  conflict  with  provisions 
of  the  Canada  Temperance  Act,  which 
does  not  appear  to  have  as  yet  been  locally 
adopted. 

llie  subjects  of  legislation  in  the  Ontario 
Act  of  1877,  sections  4  and  5,  seem  to 
come  within  the  heads  Nos.  8,  15  and  16 
of  section  92  of  the  British  North  America 
Statute,  1867. 

Their  Lordships  are  therefore  of  opi- 
nion that,  in  relation  to  sections  4  and  5 
of  the  Act  in  question,  the  Ijogislature  of 
Ontario  acted  vdthin  the  powers  conferred 
on  it  by  the  Imperial  Act  of  1867,  and 
that  in  this  respect  there  is  no  conflict 
with  the  powers  of  the  Dominion  Parlia- 
ment. 

Assuming  that  the  Local  Legislature 
had  power  to  legislate  to  the  full  extent  of 
the  resolutions  passed  by  the  Licence  Com- 
missioners, and  to  have  enforced  the  ob- 
servance of  their  enactments  by  penalties 
and  imprisonment  with  or  without  hard 
labour,  it  was  further  contended  that  the 
Imperial  Parliament  had  conferred  no 
authority  on  the  Local  Legislature  to  dele* 
gate  those  powers  to  the  licence  commis- 
sioners or  any  other  persons.  In  other 
words,  that  the  power  conferred  by  the 
Imperial  Parliament  on  the  Local  Legisla- 
tnre  should  be  exercised  in  full  by  that 
body,  and  by  that  body  alone.  The  maxim 
"  Delegatus  non  potest  delegare "  was 
relied  on. 

It  appears  to  their  Lordships,  however, 
that  the  objection  thus  raised  by  the  ap- 
pellants is  founded  on  an  entire  miscon- 
ception of  the  true  character  and  position 
of  the  Provincial  Legislatures.  They  are 
in  no  sense  delegates  of  or  acting  under 
any  mandate  from  the  Imperial  Parlia- 
ment. When  the  British  North  America 
Act  enacted  that  there  should  be  a  Legis- 
lature for  Ontario,  and  that  its  Legislative 
Assembly  should  have  exclusive  authority 
to  make  laws  for  the  province  and  for  pro- 


vincial purposes  in  relation  to  the  matters 
enumerated  in  section  92,  it  conferred 
powers  not  in  any  sense  to  be  exercised  by 
delegation  from  or  as  agents  of  the  Imperial 
Parliament,  but  authority  as  plenary  and 
as  ample  within  the  limits  prescribed  by 
section  92  as  the  Imperial  Parliament  in 
the  plenitude  of  its  power  possessed  and 
could  bestow.  Within  these  limits  of  sub- 
jects and  area  the  Local  Legislature  is 
supreme,  and  has  the  same  authority  as 
the  Imperial  Parliament  or  the  Parlia- 
ment of  the  Dominion  would  have  had 
under  like  circumstances  to  confide  to  a 
municipal  institution  or  body  of  its  own 
creation  authority  to  make  by-laws  or 
resolutions  as  to  subjects  specified  in  the 
enactment,  and  with  the  object  of  carry- 
ing the  enactment  into  operation  and 
effect. 

It  is  obvious  that  such  an  authority  is 
ancillary  to  legislation,  and  without  it  an 
attempt  to  provide  for  varying  details  and 
machinery  to  carry  them  out  might  become 
oppressive,  or  absolutely  fail.  The  very 
full  and  very  elaborate  judgment  of  the 
Court  of  Appeal  contains  abundance  of 
precedents  for  this  legislation  entrusting  a 
limited  discretionary  authority  to  others, 
and  has  many  illustrations  of  its  necessity 
and  convenience.  It  was  argued  at  the 
bar  that  a  Legislature  committing  im- 
portant regulations  to  agents  or  delegates 
eflaces  itself.  That  is  not  so.  It  retains 
its  powers  intact,  and  can,  whenever  it 
pleases,  destroy  the  agency  it  has  created 
and  set  up  another,  or  take  the  matter 
directly  into  its  own  hands.  How  far  it 
shall  seek  the  aid  of  subordinate  agencies, 
and  how  long  it  shall  continue  them,  are 
matters  for  each  Legislature,  and  not  for 
Courts  of  law,  to  decide. 

Their  Lordships  do  not  think  it  neces- 
sary to  pursue  this  subject  further,  save 
to  add  that,  if  by-laws  or  resolutions  are 
warranted,  power  to  enforce  them  seems 
necessary  and  equally  lavrful.  Their  Lord- 
ships have  now  disposed  of  the  real  ques- 
tions in  the  cause. 

Many  other  objections  were  raised  on 
the  part  of  the  appellant  as  to  the  mode 
in  which  the  licence  commissioners  exer- 
cised the  authority  conferred  on  them, 
some  of  which  do  not  appear  to  have  been 
raised  in  the  Court  below,  and  others  were 
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disposed  of  in  the  oourse  of  the  argument, 
their  Lordships  heing  clearly  of  opinion 
that  the  resolutions  w^re  merely  in  the 
natui^  of  municipal  or  police  regulations 
in  relation  to  licensed  houses,  and  inter- 
fering with  liberty  of  action  to  the  extent 
only  that  was  necessary  to  prevent  dis- 
order and  the  abuses  of  liquor  licences. 
But  it  was  contended  that  the  Provincial 
L^slature  had  no  power  to  impose  im- 
prisonment  or  hard  labour  for  breach  of 
newly  created  rules  or  by-laws,  and  could 
confer  no  authority  to  do  so.  The  argu- 
ment was  principally  directed  against  hard 
labour.  It  is  not  unworthy  of  observation 
that  this  point,  as  to  the  power  to  impose 
hard  labour,  was  not  raised  on  th0  rule 
nin  for  the  certiorari,  nor  is  it  to  be  found 
amongst  the  reasons  against  the  appeal  to 
the  Appellate  Court  in  Ontario. 

It  seems  to  have  been  either  overlooked 
or  advisedly  omitted. 

If,  as  their  Lordships  have  decided,  the 
subjects  of  legislation  come  within  the 
powers  of  the  Provincial  Legislature,  then 
No.  15  of  section  92  of  the  British  North 
America  Act,  which  provides  for  ''  the 
imposition  of  punishment  by  fine,  penalty 
or  imprisonment,  for  enforcing  any  law  of 
the  province  made  in  relation  to  any  matter 
coming  within  any  of  the  classes  of  sub- 
jects enumerated  in  this  section,"  is  applic- 
able to  the  case  before  us,  and  is  not  in 
conflict  with  No.  27  of  section  91 ;  under 
these  very  general  terms,  '^  the  imposition 
of  punishment  by  imprisonment  for  enforc- 
ing any  law,"  it  seeins  to  their  Lordships 
that  there  is  imported  an  authority  to  add 
to  the  confinement  or  restraint  in  prison 
that  which  is  generally  incident  to  it — 
''hard  labour";  in  other  words,  that 
"  imprisonment "  there  means  restraint 
by  confinement  in  a  prison,  with  or  with- 
out its  usual  accompaniment,  '*  hard 
labour." 

The  Provincial  Legislature,  having  thus 
the  authority  to  impose  imprisonment  with 
or  without  hard  labour,  had  also  ix)wer  to 
delegate  similar  authority  to  the  municipal 
body  which  it  created,  called  the  licence 
eommissioners. 

It  is  said,  however,  that  the  Legislature 
did  not  delegate  such  powers  to  the  licence 
oommissionerB,  and  that  therefore  the  re- 
solution imposing  hard  labour  is  void  for 


excess.     It  seems  to  their  Lordships  that 
this  objection  is  not  well  founded. 

In  the  first  place,  by  section  5  of  the 
Liquor  Licence  Act,  the  commissionora 
may  impose  penalties.  Whether  the  word 
''  penalty  "  is  well  adapted  to  include  im- 
prisonment may  be  questioned,  but  in  this 
Act  it  is  so  used,  for  section  52  imposes  on 
offendei's  against  the  provisions  of  section 
43  a  penalty  of  twenty  dollars  or  fifteen 
days'  imprisonment,  and  for  a  fourth  oflknoe 
a  penalty  of  imprisonment  with  hard 
labour  only.  "  Penalty"  here  seems  to  be 
used  in  its  wider  sense  as  equivalent  to 
punishment.  It  is  observable  that  in  sec- 
tion 59,  where  recovery  of  penalties  is 
dealt  with,  the  Act  speaks  of  "  penalties 
in  money."  But,  supposing  that  the 
"  penalty  "is  to'  be  confined  to  pecuniary 
penalties,  those  penalties  may,  by  section  70, 
be  recovered  and  enfotroed  in  the  manner 
and  to  the  extent  that  by-laws  of  muni- 
cipal councils  may  be  enforced  under  the 
authority  of  the  Municipal  Act.  The 
word  "  recover  "  is  an  apt  word  for  pecu- 
niary remedies,  and  the  word  ''enforce" 
for  remedies  against  the  person. 

Turning  to  the  Municipal  Act,  we  find 
that,  by  section  454,  municipal  councils 
may  pass  by-laws  for  inflicting  reasonable 
fines  and  penalties  for  the  l^aach  of  any 
by-laws,  and  for  inflicting  reasonable 
punishment  by  imprisonment,  with  or 
without  hard  labour,  for  the  breach  of 
any  by-laws,  in  case  the  fine  cannot  be 
recovered.  By  sections  400  to  402  it  is 
provided  that  fines  and  penalties  may  be 
recovered  and  enforced  by  summary  con- 
viction before  a  Justice  of  the  peace ;  and 
that,  where  the  prosecution  is  for  an  offence 
against  a  municipal  by-law,  the  Justice 
may  award  the  whole  or  such  part  of  the 
penalty  or  punishment  imposed  by  the  by- 
law as  he  thinks  fit ;  and  that,  if  there  is 
no  distress  found  out  of  which  a  pecuniary 
penalty  can  be  levied,  the  Justice  may 
commit  the  oflender  to  prison  for  the  term, 
or  some  part  thereof,  specified  in  the  by- 
law. If  these  by-laws  are  to  be  enforced 
at  all  by  fine  or  imprisonment,  it  is  neces- 
sary that  they  should  specify  some  amount 
of  fine  and  some  term  of  imprisonment. 

The  Liquor  Licence  Act  then  gives  to 
the  commissioners  either  power  to  impose 
a  penalty  against  the  person  directly,  or 
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power  to  impose  a  money  penalty,  which, 
when  imposed,  may  be  enforced  according 
to  sections  454  and  400-2  of  the  Municipal 
Act.  In  either  case,  the  Municipal  Act 
must  be  read  to  find  the  manner  of  en- 
forcing the  penalty,  and  the  extent  to 
which  it  may  be  enforced.  The  most 
reasonable  way  of  construing  statutes  so 
framed  is  to  read  into  the  later  one  the 
passages  of  the  former  which  are  referred 
to.  So  reading  these  two  statutes,  the 
commissioners  have  the  same  power  of 
enforcing  the  penalties  they  impose  as  the 
councils  have  of  enforcing  their  by-laws, 
whether  they  can  impose  penalties  against 
th^  person  directly,  or  only  indirectly  as 
the  means  of  enforcing  money  penalties. 
In  either  case,  their  resolution  must,  in 
order  to  give  the  magistrate  jurisdiction, 
specify  the  amount  of  punishment.  In 
either  case,  their  resolution  now  under 
discussion  is  altogether  within  the  powers 
CQnfeired  upon  them. 

Their  Lordships  do  not  think  it  neces- 
sary or  useful  to  advert  to  some  minor 
points  of  discussion,  and  are,  on  the  whole, 
of  opinion  that  the  dedsion  of  the  Court 
of  Appeal  of  Ontario  should  be  affirmed, 
and  this  appeal  dismissed  with  costs,  and 
will  so  humbly  advise  Her  Majesty. 

BolicitorB — Bompas,  Bbchoff  k  Dodgson,  for 
appellant ;  Ficshfield  k  Williams,  for  re- 
spondent. 
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1  Afi3     1  EMERY  AND  OTHERS  {appellants) 
X       21    f    ^-  o»  B*  CICHERO  {respondent), 

'J  THE   ARKLOW. 

New  Brunswick — Admiralty — Collision 
— Sailing  Buk— Non-observance  of- — Party 
in  Default. 

Where  there  hcu  been  a  departure  from 
any  important  rule  of  navigaiionf  and  the 
absence  of  observance  can  by  any  possibility 
have  contributed  to  a  collision,  the  party  in 
default  cannot  be  excused. 

This  was  an  appeal  from  a  decree  of  the 
Yioe- Admiralty  Court  of  New  Brunswick. 

The  appellants  were  the  owners  of  the 
barque  Arklow ;  the  respondents  were  the 
owners  of  the  barque}J9u7im. 
Vol,  63.— P.Q. 


The  respondents  sued  the  appellants  to 
recover  damages  in  respect  of  a  collision 
which  took  place  between  the  two  ships 
on  the  30th  of  March,  1881. 

The  facts  are  stated  in  the  judgment  of 
their  Lordships. 

Myburgh,  Q.O.,  and  Beaufort ,  for  the 
appellants. — The  inability  of  the  Arklow 
to  see  the  BuniWs  light  caused  or  contri- 
buted to  the  collision.  The  respondents 
were  bound  to  prove  that  the  inability  of 
the  Arklow  to  see  the  Bunin's  light  could 
not  have  caused  or  contributed  to  the 
collision. 

Hall,  Q.C.,  and  BuckniU,  for  the  re 
spondent.  —  The  collision  was  solely  due 
to  the  negligence  of  the  Arklow.  The 
Bunin  before  and  at  the  time  of  the  col- 
lision was  carrying  her  proper  regulation 
lights.  The  Bunin  did  not  cause  or  con- 
tribute to  the  collision  by  neglect  to  carry 
proper  lights. 

Sir  Arthur  Hobhouse  delivered  the 
judgment  of  their  Lordships  (1) : — 

The  case  presented  on  behalf  of  the 
Bunin,  the  complaining  vessel  below,  was 
as  follows :  That  on  the  30th  of  March, 
1881,  as  she  was  proceeding  on  a  voyage 
from  Havre  to  Baltimore,  at  two  o'clock 
in  the  morning,  the  weather  being  dark 
but  clear  and  the  wind  from  the  north- 
west, she  was  steering  a  course  south-west 
by  west-half-west  close  hauled  on  the  star- 
board tack ;  that  her  lights  were  properly 
burning ;  and  that  she  was  proceeding  at 
the  rate  of  6^  knots  an  hour,  when  the  red 
light  of  a  ship,  which  proved  to  be  the 
Arklow,  was  seen  on  the  starboard  bow ; 
that  she,  the  Bunin,  kept  her  course,  but 
that  the  Arklow,  by  some  unaccountable 
mismanagement,  as  it  is  stated,  ran  into 
the  Bunin,  striking  her  about  the  fore 
rigging  on  the  starboard  side  with  her 
stem. 

On  the  other  hand,  for  the  Arklow  it 
was  alleged  that  she  was  steering  a  course 
east  by  south- half-south,  the  wind  being 
in  the  north,  when  a  vessel  was  seen  a 
point  and  a  half  on  her  port  bow  shewing 
no  lights  whatever;  that  she  was  thought 

(1)  Lord  FitzQerald,  Sir  Barnes  Peacock, 
Sir  Robert  P.  Collier,  Sir  James  Hannen  and 
Sir  Arthur  Hobhouse. 
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to  be  going  the  same  way  as  the  Arklow, 
but  that,  after  examination  through  the 
glass,  and  watching  her  for  some  appre- 
ciable time,  it  was  discovered  that  she  was 
approacliing  the  ArMow  under  a  starboard 
helm;  that  then  the  Arklow^s  helm  was 
put  hard  aport  and  her  after  sails  taken  off. 

In  confirmation  of  tho  statement  that 
thei*e  were  no  lights  visible  upon  the 
Buniny  it  is  alleged  and  stated  by  several 
witnesses  that  a  green  light  was  seen 
moving  upon  the  Bunin  just  before  the 
collision ;  and  in  confirmation  of  the  state- 
ment that  the  Bunin  did  not  keep  her 
course,  but  approached  under  a  starboard 
helm,  it  is  stated  that  her  spanker  jibed 
from  port  to  starboard — it  is  said,  indeed, 
just  before  the  collision. 

Now,  in  the  drcumstancea  alleged  on 
the  one  side  and  on  the  other,  it  was  un- 
doubtedly the  duty  of  the  Bunin  to  keep 
her  course,  and  it  was  primarily  the  duty 
of  the  Arklow  to  keep  clear;  but  the 
Arklow  alleges,  by  way  of  excusing  herself 
for  not  having  kept  clear,  that  there  was 
no  light  visible  on  the  Bunin,  and  that 
it  was  therefore  impossible  to  know  in 
what  direction  she  was  sailing,  and  there- 
fore impossible  to  take  measures  for  the 
purpose  of  preventing  the  collision  with 
her. 

The  first  question  of  importance  in  the 
case  is  whether  or  not  the  lights  of  the 
Bunin  were  burning  for  any  serviceable 
purpose.  On  this  point  the  learned  Judge 
in  the  Court  below,  after  consulting  the 
assessors,  says:  *'I  consider  the  point 
whether  the  Bu/nin  carried  proper  lights 
left  in  so  much  doubt  by  the  conflict  of 
evidence,  that  I  am  of  opinion  that  the 
lights  of  the  Bunin  were  not  fairly  visible 
to  the  ArMow " ;  and  then  he  goes  on  to 
deal  with  the  case  upon  that  footing.  The 
peculiar  language  which  is  used  by  the 
learned  Judge  about  their  not  being  fairly 
visible  may  possibly  have  reference  to  the 
evidence  wluch  has  been  given  that  a 
green  light  was  seen,  not  in  its  proper 
place,  but  moving  on  the  Bunin,  imme- 
diately before  the  collision.  Their  Lord- 
ships agree  in  the  view  which  was  taken 
by  the  learned  Judge  below  upon  this  point 
that  the  lights  of  the  Bunin  were  not  in 
such  a  position  as  to  be  visible  to  those  on 


board  the  Arklow,  and  that  those  on  board 
the  Bunin  are  responsible  for  that  de- 
parture from  the  proper  rules  of  naviga- 
tion. 

Their  Lordships  arrive  at  this  conclusion 
upon  an  examination  of  the  evidence  on 
the  one  side  and  on  the  other.     It  is  very 
much  to  be  regretted  that  the  Court  below 
was  obliged  to  rely  solely  upon  affidavits, 
which,  from  their  language  and  general 
contents,  it  is  pretty   plain  were  drawn 
by   somebody  with   a  view   to  the   sup- 
posed facts  of  the  case,  and  were  then 
laid  before  the  witnesses  for  the  purpose 
of  getting  their  evidence,  and  leaving  them, 
as  it  were,  to  take  exception  to  anything 
which  they  found  in  those    statements. 
Thus,  all  the  witnesses  but  one  on  behalf 
of  the  Bunin  say,  in  general  terms,  that 
lights  were  burning  according  to  the  regu- 
lation ;  but  there  is  only  one  of  them  who 
speaks  to  the  fact  of  his  having  actually 
seen  that  the  lights  were  burning  at  the 
time  of  the  collision,  and  that  is  the  wit- 
ness Lazzarini,  whose  duty  it  appears  to 
have  been  to  light  and  trim  the  lamps, 
which  he  says  he  had  done  at  eight  o'clock. 
He  does,  indeed,  say  that  when  he  was 
called  on  deck  by  hearing  that  something 
wrong  had  happened  he  did  see  that  the 
lights  were  burning.     On  the  other  hand, 
the  witnesses  for  the  Arklow  all  agree  that 
there  was  no  light  visible  on  the  Bunin ; 
and  they  make  that  statement  with  certain 
particularity  which  impresses  their  Lord- 
ships in  favour  of   their  statements  as 
against  the  general  statements,  with  the 
exception  mentioned,  of  those  on  board  the 
Bunin^    For  instance,  it  is  stated  that,  the 
vessel  having  been  reported  by  the  look- 
out man,  and  the  mate  and  another  of  the 
crew  who  was  with  him  having  seen  the 
vessel  looming  in  the  distance,  the  mate 
fetched  the  captain's  glasses  for  the  pur- 
pose of  examining"  it  more  carefully.    That 
is  a  particularity  which  cannot  be  disre- 
garded, except  on  the  supposition  that  the 
mate  and  the  witness  who  confirms  him 
are  deliberately  stating  that  which  they 
must  know  to  be  false,  and  going  much 
further  than  a  mere  assertion  that  they 
were  doing  their  duty.   In  addition  to  that, 
there  are  several  witnesses  who  say  that 
they  saw  a  fpreen  light  moving  on  the 
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vessel  immediately  before  the  collision,  as 
thoogh  the  green  light  had,  either  for  the 
purpose  of  being  trimmed  or  from  some 
other  accident,  not  been  in  its  place,  but 
that  when  the  vessel  was  found  to  be 
approaching  another  the  gi*een  light  was 
being  moved  from  one  place  to  another. 

Their  Lordships  therefore  come  to  the 
conclusion  that  the  lights  of  the  Bunin 
were  not  properly  burning.  But  the 
learned  Judge  below  says  that  this  question 
of  the  lights  is  immaterial  when  it  appears 
that  their  absence  did  not  cause  the  colli- 
sion. On  this  part  of  the  case  their  Lord- 
sliips  are  unable  to  concur  with  the  judg- 
ment of  the  learned  Judge  below.  The 
principle  in  cases  of  this  kind,  where  there 
has  been  a  departure  from  an  important 
rule  of  navigation,  is  this,  that  if  the 
absence  of  due  observance  of  the  rule  can 
by  any  pocfiibility  have  contributed  to 
the  accident,  then  the  party  in  default 
cannot  be  excused.  On  this  point  their 
Lordships  can  entertain  no  doubt  that  the 
absence  of  proper  lights  must  have  occa- 
sioned an  entire  change  in  the  course  of 
eventa  which  followed  upon  the  Bunin 
being  visible  to  the  Arklow,  Without 
those  lights  the  statement  made  by  the 
witnesses  on  board  the  Arklow  commends 
it-self  at  once  to  credence  that  they  did  not 
know  in  what  direction  this  vessel  was 
going,  and  that  it  took  an  appreciable  time 
before  a  judgment  could  be  formed  ui)on 
that  subject,  during  the  whole  of  which 
time  it  must  have  remained  a  matter  of 
pure  chance  whether  it  would  be  right  to 
take  one  manoeuvre  or  another.  Their 
Lordships  are  therefore  of  opinion  that 
the  Bunin  was  clearly  to  blame,  and  that 
she  was  to  blame  in  a  matter  which  makes 
her  responsible. 

The  only  question  that  remains,  there- 
fore, is  whether  or  not  it  has  been  shewn 
that  the  Arklow  was  also  to  blame.  It 
lies  on  the  Bunin,  which  is  shewn  to  have 
been  in  default,  to  establish,  to  the  satisfac- 
tion of  the  tribunal  ihat  has  to  determine 
it,  that  the  Arklow  was  in  fault.  Now,  on 
this  part  of  the  case  it  is  to  be  observed 
that  the  time  which  has  to  be  dealt  with  is 
very  short.  The  vessels  were  approaching 
at  a  speed  which  would  bring  thom  together 
at  tiie  rate  of  a  mile  in  five  minutes. 
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Reference  has  been  made  to  the  marginal 
note  upon  the  diagram  furnished  by  the 
Arklow y  in  which  it  is  said  that  when  first 
seen  the  Bunin  was  about  six  cables  dis- 
tance, which  would  be  a  distance  of  1,200 
yards.  One  of  the  witnesses  for  the  Arkloia 
says  that  the  Bunin  was  seen  about  four 
minutes  before  the  collision.  It  is  obvious 
that  these  statements  as  to  time  and  dis- 
tance cannot  be  dealt  with  as  exact  com- 
putations, but  only  indicate  tlie  rough 
conjectures  which  the  witnesses  were  able 
to  make  at  the  time.  But  it  is  obvious 
that  some  space  of  time  must  have  been 
occupied  in  fetching  the  glasses,  which 
would  diminish  the  period  of  time  with 
which  we  are  dealing.  Secondly,  it  is 
stated,  and  no  reason  to  doubt  it  is  sug- 
gested, that  the  helm  of  the  ArMow  had 
been  ported  before  the  collision — that  is  to 
say,  that  a  step  had  been  taken  for  the  pur- 
pose of  avoiding  the  approaching  danger ; 
and  Nilson,  one  of  the  witnesses,  says  that 
the  Arklow  had  under  her  port  helm  come 
round  two  points,  and  that  this  had  been 
done  when  it  was  seen  that  the  Bunin  was 
appix>aching  under  a  starboard  helm.  It 
is  clear,  therefore,  that  we  have  but  a  very 
short  space  of  time  indeed  during  which 
the  hesitation  on  the  part  of  those  on  the 
Arklow  was  manifested  as  to  what  course 
they  should  take.  Considering  the  diffi- 
culty occasioned  by  the  absence  of  lights 
on  board  the  Bunin,  which  prevented  the 
possibility  of  seeing  what  course  she  was 
steering,  theii'  Lordships  are  of  opinion  that 
it  has  not  been  established  that  there  was 
negligence  on  the  part  of  those  on  board 
the  Arklow  in  not  sooner  porting  the  helm, 
£us  it  is  clear  she  had  to  some  extent  done 
befoi*e  the  collision. 

Another  point  has  been  discussed,  which 
was  not  dealt  with  in  the  Court  below,  and 
that  is  whether  or  not  the  Bunin  kept  her 
course.  Her  witnesses  allege  that  she  did 
keep  her  course.  On  the  part  of  the  Arklow 
it  is  alleged  that  she  came  round  under  a 
starboard  helm,  and  so  came  down  upon 
the  Arklow,  In  support  of  that  statement 
it  is  alleged  that  she  jibed;  and  it  has 
been  argued  that  credence  ought  not  to  be 
given  to  that  statement,  because  it  is  said 
the  Arklow  had  gone  off  only  to  the  extent 
of  half  a  pointy  while  it  is  represented  that 
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the  Bunin  had  got  round  a  great  number 
of  points — the  exact  number  it  is  not 
necessary  to  specify,  but  so  as  to  biing  her 
head  pointing  south  befora  it  would  be 
possible  that  she  would  jibe.  It  is  to  be 
observed,  however,  that  the  two  periods  of 
time  that  were  referred  to  by  Mr.  Hall  are 
not  properly  to  be  compared,  because  the 
evidence  on  the  part  of  the  Arklotv  is  that 
it  was  discovered  that  the  Bunin  was,  to 
use  the  expression  of  the  witnesses,  coming 
down  upon  them  imder  a  starboard  helm, 
and  that  it  was  apparently  which  shewed 
the  direction  which  the  Bunin  was  taking, 
and  it  was  then,  after  that  had  been  seen, 
that  the  helm  of  the  Arklow  was  ported. 
There  was  therefore  some  time  before  the 
porting  of  the  helm  during  which  the  star- 
boarding of  the  helm  of  the  Bunin  had 
taken  place.  But,  further  than  this,  it  is 
to  be  observed  that  where  a  collision  of 
this  kind  occurs,  the  exact  succession  or 
concurrence  of  events  is  not  accurately 
noted  by  the  witnesses ;  and  it  may  well  be 
that  the  jibing  of  the  spanker,  which  is 
referred  to  by  the  witnesses  as  taking  place 
immediately  before  the  oolUsion,  may  in 
fact  have  taken  place  at  the  time  of  the 
collision,  and  in  consequence  of  the  collision, 
by  the  head  of  the  Bunin  being  driven 
sharply  round. 

On  the  whole,  their  Lordships  are  of 
opinion  that  it  has  been  esablished  that 
the  Bunin  was  to  blame,  and  that  it  has 
not  been  established  that  the  Arklow  was  to 
blame;  and  their  Lordships  will  there- 
fore humbly  advise  Her  Majesty  that  the 
decision  of  the  Court  below  should  be 
reversed,  with  costs. 


Solicitors — Stokes,  Saunders  Sc  Stokes,  for  appel- 
lants ;  T.  Cooper  &  Co.,  for  respondent. 


1883.   1  DUCONDU  AND  OTHERS  (appel- 

Nov.  27.  J    lanta)  v,  dupuy  (respondefU). 

Canada —  Timber Lice^ice — Prior  Licence 
— Warranty  on  Sale — Statutes  of  Canada^ 
12  Vict.  c.  30. 

By  the  lavj  of  Catiada,  if  a  timber  licence 
is  found  to  cover  ground  already  occupied 
by  a  prior  licence,  tfie  subsequent  licence  is, 
to  t/ie  extent  of  the  jyrior  licence,  void. 

A  contra^  for  tfte  sale  of  a  timber  licence 
contained  a  guarantee  '^  de  tous  troubles 
generalement  quelconques  " ; — 

Held,  that  sttcfi  guarantee  did  not  render 
the  vendor  liable  in  damages  to  the  vendee 
upon  the  latter  being  evicted  by  the  holder 
of  a  prior  licence. 

This  was  an  appeal  from  a  judgment 
of  the  Supreme  Court  of  Canada. 

An  action  was  brought  by  the  respondent, 
as  assignee  of  one  Cushing,  to  recover 
damages  for  a  breach  by  the  appellants  of 
a  covenant  for  quiet  enjoyment. 

The  facts  were  as  follows : — 

The  appellants  were  the  representatives 
of  one  Scallon  deceased,  who  held  cer- 
tain licences  from  the  Crown  for  **  timber 
limits,"  situated  on  the  banks  of  the  River 
L'Assomption  and  its  tributaries  the  Black 
Eiver  and  River  Ducharme. 

The  rights  of  a  licence  of  *'  timber  limits  " 
are  regulated  by  the  Canadian  statute 
12  Vict,  c  30,  which  provides  "  that  if, 
in  consequence  of  any  incorrectness  of 
survey,  or  other  error  or  cause  whatsoever, 
a  licence  shall  be  found  to  cover  grounds 
already  included  in  a  licence  of  a  prior  date, 
the  licence  last  granted  shall  become  null 
and  void,  in  so  far  as  it  may  interfere  with 
the  one  previously  issued,  and  the  holder 
or  proprietor  of  the  licence  so  rendered  null 
and  void  shall  have  no  claim  whatsoever 
upon  the  Government  for  indemnity  or 
compensation  by  reason  of  such  cancel- 
lation." 

By  deed  dated  the  10th  of  July,  1858, 
Scallon  contracted  to  sell  to  one  Peck  a 
sawmill  situated  on  L'Assomption  River, 
and  *'  all  the  right  and  title  obtained  by 
the  seller  from  the  Crown  to  certain  timber 
limits  situated  on  the  banks  of  L'Assomp* 
tion  River  and  its  tributaries  the  Blade 
River  and  River  Ducharme,"  as  tberan 
enumerated  and  numbered*    Thirteen  li* 


MICHAELMAS  1883  to  MICHAELMAS   1884. 


Vol.  53.] 

Durondu  v.  Dupuy» 

cenoes  for  different  areas  of  timber  limits 
were  mentioned  in  the  deed,  amounting 
in  the  whole  to  256  square  miles,  com- 
prising, amongst  others,  *'  No.  97,  25  miles, 
and  No.  98,  25  miles,  situated  on  L'As- 
aomption  River." 

The  interest  of  Feck  became  vested  in 
Gushing,  and  by  deed  dated  the  16th  of 
March,  1865,  the  appellants  granted  the 
property  to  Gushing,  '*  qu'en  execution  avec 
promesse  de  garantir  'de  tons  troubles 
genendement  quelconques '  au  dit  Gush- 
ing/' the  property  and  rights  mentioned  in 
the  agreement  of  1858. 

Noe.  97  and  98  had  not  been  granted  to 
Scallon.  In  lieu  of  the  limits  described 
under  licences  Nos.  -97  and  98  licences 
Nos.  25  and  26  were  granted  in  1866  to 
the  appellants,  and  by  them  assigned  to 
Gushing  by  deed  of  the  22nd  of  October, 
1866. 

In  January,  1869,  one  Hall  claimed  to 
be  the  rightful  licensee  of  Nos.  25  and  26. 
Gushing  gave  way  to  the  demand  of  Hall, 
abandoned  possession  of  Nos.  25  and  26, 
and  brought  this  action  for  damages 
against  the  appellants. 

The  cause  was  heard  before  the  Superior 
Gourt  ^f  the  district,  and  judgment  was, 
on  the  15th  of  January,  1878,  given  in 
favour  of  the  appellants. 

The  respondent  appealed  from  this  judg- 
ment to  the  Gourt  of  Queen's  Bench  of  the 
Province,  and  on  the  17th  of  September, 
1880,  that  Gourt  affirmed  the  judgment  of 
tlie  Superior  Gourt. 

The  respondentappealed  from  these  judg- 
ments to  the  Supreme  Gourt  of  Ganada, 
and  on  the  13th  of  December,  1881,  judg- 
ment was  delivered  and  the  appeal  was 
allowed,  and  the  judgments  of  the  Gourt  of 
Queen's  Bench  and  of  the  Superior  Gourt 
were  reversed. 

From  this  judgment  this  appeal  was 
hrought. 

K.  Dighy,  for  the  appelli^ts. — The 
warranty  against  disturbance  was  invalid, 
inasmuch  as  the  deeds  of  1865  and  1866 
were  acts  of  recognition  of  the  promise 
of  sale  of  the  10th  of  July,  1858,  and 
the  warranty  relied  on  was  in  excess  of 
any  obligation  contained  in  the  promise  of 
sale.  There  was  no  consideration  for  such 
warranty.     The  guaittntee  did  not  extend 
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to  the  case  of  disturbance  by  a  person 
claiming  a  portion  of  the  limits  assigned 
by  the  deed  under  a  prior  licence. 

FuUarton,  for  the  respondent.  —  The 
appellants  were  bound  to  give  a  good  and 
valid  title  to  the  fifty  miles  of  limits  ceded 
and  transferred  by  the  deed  of  1866.  They 
failed  to  do  so.  The  appellants  were  bound 
to  put  the  purchaser  in  actual  possession  of 
the  fifty  miles  of  limits.  They  failed  to  do 
so.  Without  an  express  warranty,  the  ap- 
pellants as  vendors  were  bound  to  warrant 
the  buyer  against  eviction  of  the  whole  or 
any  part  thereof  by  reason  of  any  right 
existing  at  the  time  of  the  sale  thereof; 
but  there  was  an  express  warranty.  He 
referred  to  the  Givil  Gode  of  Lower  Ganada, 
ss.  1491-94,  1508,  and  to  Troj>Umg  de  la 
vente,  par.  264. 

Sir  Arthur  Hobhouse  delivered  the 
judgment  of  their  Lordships  (1)  : — 

On  the  10th  of  July,  1858,  Edward 
Scallon,  who  is  the  predecessor  in  title  of 
the  appellants,  contracted  with  one  Ben- 
jamin Peck,  the  predecessor  in  title  of  the 
respondent,  to  sell  to  him  certain  property 
called  timber  limits.  The  nature  of  a  timber 
limit  is  this  : — Annual  licences  are  granted 
by  the  Gommissioner  of  Grown  Lands  to 
take  possession  of  certain  areas  of  land,  to 
cut  timber  within  those  areas  or  limits. 
There  is  an  express  provision  in  the  statute 
that  if  any  licence  is  found  to  cover  ground 
already  occupied  by  a  prior  licence,  the  sub- 
sequent licence  shall  to  that  extent  be  null 
and  void.  Such  being  the  nature  of  the 
property,  Scallon  contracted  to  sell  all  the 
right  and  title  obtained  by  him  from  the 
Grown.  The  purchase-money  was  to  be 
paid  by  instalments,  and  when  the  last 
instalment  was  paid  the  conveyance  was  to 
be  completed  by  Scallon.  The  money  was 
paid ;  and  Scallon  being  dead,  his  heirs,  the 
present  appellants,  executed  a  deed,  dated 
the  16th  of  March,  1865,  for  the  purpose 
of  completing  the  conveyance  to  Gushing, 
in  whom  Peck's  interest  was  then  vested. 
In  that  deed  it  is  stated  that  they  are  acting 
in  execution  of  the  prior  contract ;  and  they 
convey  and  release,  with  a  guarantee  against 
disturbance,  all  the  immovable  property  and 

(1)  Sir  Barnes  Peacock,  Sir  Montague  Smith 
and  Sir  Arthur  Hobhuosc. 
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rights  which  Bcallon  had  promised.  Then 
they  proceed  to  describe  it ;  and  they  describe 
it  in  precisely  the  same  terms  as  are  used 
in  the  contract  of  1858.  The  property  so 
described  is  said  to  be  comprised  in  thirteen 
different  licences,  which  purport  to  convey 
a  title  to  an  area  of  256  miles.  Among  those 
licences  are  two,  numbered  97  and  98,  which 
purport  to  convey  title  each  to  an  ai'ea  of 
twenty-five  miles  on  the  Assumption  River; 
and  the  heirs  of  Scallon  declare  that  the 
licences  have  been  renewed  up  to  that  time 
by  Peck  and  his  representatives.  It  turned 
out  that  in  point  of  fact  Nos.  97  and  98 
had  not  been  renewed,  and  it  seems  doubtful 
whether  they  were  in  existence  at  the  time 
of  the  contract  of  1 85 8.  Mr.  Fullarton  has 
argued  his  case  on  the  hypotheisis,  which 
he  takes  as  most  favounible  to  himself,  that 
they  were  not  in  existence  at  that  time. 
On  that  discovery  the  parties  came  together 
again,  and  the  heirs  of  Scallon  agree  to  make 
good  the  loss  accruing  to  the  successors 
in  title  of  Peck  by  the  non-existence  of 
licences  97  and  98.  The  arrangement  made 
by  them  is  contained  in  a  deed  of  the 
22nd  of  October,  1866,  executed  by  one 
McConville,  who  for  the  present  purpose 
is  assumed  to  be  the  lawful  agent  of  the 
appellants.  The  language  used  by  the 
parties  in  that  deed  is,  as  stated  in  English, 
to  the  following  effect : — After  referring  to 
the  prior  transactions,  they  say,  "  In  virtue 
of  that  deed  " — that  is,  the  de«i  of  1858 — 
''  Scallon  was  bound  to  sell  256  miles  of 
limits  for  cutting  wood  on  Crown  lands; 
and  as  there  is  found  a  deficit  of  fifty  miles 
to  complete  the  said  quantity  of  256  miles 
granted  to  Gushing,  McConville,  in  the  name 
of  his  principals,  desiring  to  fill  up  the 
deficit  which  has  been  found,  has  by  these 
presents  granted  and  conveyed,  with  war- 
ranty against  all  disturbances  generally, 
whatsoever  they  may  be,  to  Cushing,  the  said 
quantity  of  fifty  miles  of  limits  on  the  said 
Kiver  Assumption,  described  as  follows  in 
the  English  tongue."  The  description  is 
contained  in  two  other  licences,  Nos.  .25 
and  26.  Licence  25  is  in  these  terms : — 
"  Commencing  at  the  upper  end,  limit  No. 
94  on  the  south-west  side  of  L'Assomption 
Eiver,  granted  to  late  Edward  Scallon,  and 
extending  five  miles  on  said  river  and  five 
miles  back  from  its  banks,  making  a  limit 
of  twenty-five  square  miles,  not  to  interfere 


with  limits  granted  or  to  be  renewed  in 
virtue  of  regulations."  MtUcUie  mutandis, 
licence  26  is  in  the  same  terms.  The  deed 
states  that  McConville  has,  for  his  prin- 
cipals, paid  the  sum  of  500  dollars  to 
Cushing,  on  account  generally  of  all  claims 
which  Cushing  may  have  against  the  heirs 
of  Scallon,  and  Cushing  further  declares 
that  by  reason  of  this  deed  he  has  nothing 
to  claim,  for  any  cause  or  reason  what- 
ever, against  the  heirs  of  Scallon ;  and  a 
general  release  is  given.  McConville  on  his 
part  gives  a  general  release  to  Cushing  for 
all  claims  by  the  heirs  of  Scallon. 

It  is  on  that  deed  that  the  proeent 
question  arises.  The  difficulty  which  has 
arisen  is  this:  that  when  the  grantee, 
Cushing,  came  to  work  on  the  limits  con- 
tained in  the  licences  25  and  26  he  was 
stopped  by  a  man  of  the  name  of  Hall, 
who  claimed  to  be  possessed  of  the  same 
land  in  virtue  of  a  prior  licence  from  the 
Crown.  There  has  been  a  great  deal  of 
controveray  as  to  whether  the  interference 
by  Hall  has  been  properly  proved  in  this 
suit ;  but,  for  the  purposes  of  the  present 
decision,  all  that  part  of  the  case  is  assumed 
in  favour  of  the  respondents.  Cushing 
could  not  get  the  benefit  of  all  the  land 
described  in  licences  25  and  26,  by  reason 
of  a  prior  grant  to  Hall.  Cushing  accord- 
ingly, or  his  assignee,  Dupuy,  the  present 
I'espondent,  sues  the  heirs  of  Scallon  upon 
the  warranty  which  he  alleges  that  they 
have  given  for  fifty  square  miles  of  timber 
limits.  The  question  is  whether  the  appel^ 
lants  have  given  a  warranty  for  those  fifty 
mUes  of  limits  absolutely,  or  only  a  war* 
ranty  for  the  licences  which  purport  to 
give  a  title  to  the  fifty  square  miles.  It  is 
a  question  of  very  considerable  difficulty. 
The  Courts  in  Montreal  have  taken  one 
view,  in  favour  of  the  appellants;  and  the 
majority  of  the  Supreme  Court  has  taken 
the  other  view,  in  favour  of  the  respon* 
dent. 

There  has  been  a  good  deal  of  question, 
both  in  the  Courts  below  and  at  the  bar 
here,  whether  it  is  proper  to  go  behind  the 
deed  of  October,  1866.  It  is  quite  plain 
what  the  course  of  a  Court  of  justice  must 
be.  In  one  sense  we  cannot  go  behind  the 
deed  of  1866 — that  is  to  say,  the  rights  of 
the  parties  must  be  regulated  by  the  oon- 
struction  of  that  deed,  and  of  that  deed 
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alone.  In  another  sense  we  have  to  go 
behind  it,  because  the  deed  itself  refers 
to  prior  transactions.  It  professes  to  be 
founded  upon  the  liability  arising  out  of 
those  prior  transactions;  and  a  Court 
cannot  properly  construe  the  deed  without 
ascertaining  what  the  position  of  the  par- 
ties was  at  the  time  when  they  came  to 
execute  it.  Now  the  position  of  the  par- 
ties appears  to  their  Lordships  to  be  this : 
Scallon  contracted  to  sell  his  right  and 
title  to  the  thirteen,  licences,  which  purport 
to  contain  266  square  miles.  He  was  not 
liable  to  make  good  a  title  to  the  256 
square  miles  any  further  than  the  licences 
themselves  made  a  title  to  them.  But  he 
was  liable  to  have  and  to  deliver  the 
licences  which  he  purported  to  sell.  In 
point  of  &ct,  he  had  not  got  two  of  those 
licences;  and  when  that  fact  is  discovered 
his  heirs  come  to  make  lip  the  deficit,  as 
they  call  it  "  completer  le  difidi  " — ^that  is 
to  say,  to  do  that  which  Scallon  was 
bound  to  do.  At  that  time  Scallon  was 
bound  to  make  good  in  some  way  the  loss 
sustained  by  the  non-existence  of  licences 
97  and  98. 

What  then  do  the  parties  do?  They 
make  up  the  deficit  by  assigning  two  other 
licences.  They  call  it,  ''  fifty  miles  of 
limits  described  as  follows.''  Even  taking 
the  word  '' limits"  to  be  an  ambiguous 
term,  their  Lordships  are  of  opinion  that 
*^  limits  described  as  follows "  must  be 
taken  to  indicate  the  thing  which  is  sold 
according  to  the  description  which  is  given. 
Into  that  description  is  imported  the  con- 
dition that  the  licence  sold  is  not  to  inter- 
fere with  limits  granted  or  to  be  renewed 
in  virtue  of  regulations.  Therefore  the 
two  licences  which  formed  the  subject  of 
the  assignment  of  1866  are  to  be  taken 
exactly  as  the  two  missing  licences  which 
formed  the  subject  of  the  contract  of  1858 
were  taken,  namely,  as  conveying  only 
such  right,  title  and  interest  as  the  ven- 
dors had  obtained  from  the  Crown.  Now 
the  guarantee  can  only  extend  to  the  thing 
that  is  sold,  the  very  subject  of  the  assign- 
ment. If  the  licences  25  and  26  were  not 
forthcoming,  or  if  there  was  any  defect  in 
the  title  of  the  heirs  of  Scallon  to  those 
licences,  the  guarantee  might  have  some 
operation ;  but  the  licences  are  forthcoming 
and  have  been  handed  over,  and  there  is 
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no  guarantee  against  a  deficiency  by  reason 
of  a  prior  grant. 

The  result  is,  that,  assuming  the  respon- 
dent to  be  right  in  all  the  issues  raised 
by  him  with  respect  to  the  breach  of  the 
alleged  guarantee,  their  Lordships  are  of 
opinion  that  no  guarantee  exists  to  cover 
that  alleged  breach. 

Under  these  circumstances,  their  Lord- 
ships will  humbly  advise  her  Majesty  that 
the  decree  of  the  Supreme  Court  be  re- 
versed and  the  decrees  of  the  lower  Courts 
restored.  The  costs  of  the  appeal  will 
follow  the  result. 


Solicitors — Ingle,  Cooper  &  Holmes,  for  appel- 
lants ;  Ashurst,  Morris,  Crisp  k.  Co.,  for 
respondent. 


1883.    / 
ov.  24.  "S 


JAMES    HENRY    THOXAS    {appel- 

Nov  24  ^      lant)  v.  Frederick  sherwood 

AND  OTHERS  (reepondents). 

Western  Australia — Crotvn  Grant — He- 
entry /or  PvMic  Purposes — Railway  Act, 
1878,  42  Vict.  c.  31.  w.  14  and  16— Cowi- 
petisation. 

The  Railways  Ad  of  Western  Australia, 
1878,  42  Vict,  c.  31,  enables  tlie  Crown, 
after  notice,  to  take  land  for  railway  pur- 
poses, making  compensation  to  oioners, 

A  Crown  grant  of  land  contained  a  pro- 
viso for  re-entry  for  pMic  purposes  uMi- 
out  compensation : — Held,  that  a  notice  by 
the  Croum  to  such  a  grantee  to  take  land 
must  be  deemed  to  be  in  respect  of  the  pro- 
viso co^Uained  in  the  grant  and  not  in 
pursuance  of  the  Act,  and  that  therefore 
the  grantee  was  not  entitled  to  compensa- 
tion. 

This  was  an  appeal  from  a  judgment  of 
the  Supreme  Court  of  Western  Australia. 

The  respondents,  the  holders  of  a  Crown 
grant  of  certain  land,  brought  an  action 
against  the  appellant,  who  was  the  Com- 
missioner of  HaQways  in  the  colony  ap- 
pointed under  the  Railways  Act,  1878, 
42  Yict.  c.  31,  to  recover  compensation 
under  that  Act. 
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The  facts  were  as  follows : — 

By  grant  dated  the  5th  of  March,  1844, 
the  Crown  granted  to  one  Mary  Hutton 
and  her  heirs  all  that  piece  or  parcel  of 
land  situate  and  being  on  the  right  bank 
of  the  Swan  River,  in  the  colony  of  West- 
ern Australia,  containing  968  acres,  to 
have  and  to  hold  the  said  tract  or  parcel 
of  land  unto  the  said  Mary  Hutton,  her 
heirs  and  afisigns,  for  ever,  yielding  and 
paying  for  the  same  one  peppercorn  of 
yearly  rent,  subject  to  a  proviso  that  it 
should  at  all  times  be  lawful  for  Her  Ma- 
jesty, her  heirs  and  successors,  or  for  any 
person  or  persons  acting  in  that  behalf  by 
her  or  their  authority,  to  resume  and  enter 
upon  possession  of  any  part  of  the  said 
lands,  which  it  might  at  any  time,  by  Her 
Majesty,  her  heirs  or  successors,  be  deemed 
necessary  to  resume,  for  making  roads, 
canals,  bridges,  towing  paths  or  other 
works  of  public  utility  or  convenience, 
and  such  lands  so  resumed  to  hold  to  Her 
Majesty,  her  heirs  and  successors,  as  of 
her  or  their  former  estate  without  making 
to  the  said  Mary  Hutton,  her  heirs  and 
assigns,  any  compensation  in  respect 
thereof,  so,  nevertheless,  that  the  lands 
to  be  resumed  should  not  exceed  one- 
twentieth  part  in  the  whole  of  the  lands 
aforesaid,  and  that  no  such  resumption  be 
made  of  any  lands  upon  which  any  build- 
ings might  have  been  erected,  or  which 
might  be  in  use  as  gardens  or  otherwise 
for  the  more  convenient  occupation  of  any 
such  buildings. 

The  respondents  wero  the  successors  in 
title  to  the  said  Mary  Hutton,  and  were 
at  the  date  of  the  notice  possessed  as  joint 
tenants  for  an  estate  of  freehold  of  the 
said  tract  of  land. 

By  section  12  of  the  Railways  Act,  1878, 
the  commissioner  is  authorised  to  enter 
upon  and  take  for  the  purpose  of  the  rail- 
way any  such  land  along  the  line,  or  within 
any  la^ul  deviation  i^m  such  line,  over 
which  the  railway  is  authorised  to  be  con- 
structed, as  may,  in  the  judgment  of  the 
commissioner,  be  necessary  for  the  purpose, 
and  to  exercise  certain  other  powers  in 
the  same  section  mentioned.  And  it  is 
thereby  provided  that  nothing  in  that 
section  should  be  deemed  to  apply  to  the 
waste  lands  of  the  Crown,  or  to  in  any 
way  affect  any  right  as  to  any  land  there- 


tofore granted  or  othei'wise  disposed  of  by 
the  Crown,  reserved  to  Her  Majesty  the 
Queen,  her  heirs  and  successors,  or  any 
l)erson  or  persons  acting  in  that  behalf  by 
her  or  their  authority,  to  do  any  of  the 
acts  or  things  by  that  section  authorised 
to  be  done,  and  that  nothing  shall  be 
deemed  to  be  done  in  pursuance  and  by 
virtue  of  the  powers  by  that  section  con- 
ferred which,  if  that  Act  had  not  been 
passed,  might  lawfully  have  been  done  by 
Her  Majesty  the  Queen,  her  heirs  or  suc- 
cessors, or  any  person  or  persons  acting 
in  that  behalf  by  her  or  Uieir  aathority 
under  any  such  reservation  as  aforesaid. 

By  section  14  of  the  Act  it  is  provided 
that  in  all  cases  in  which  any  land  is 
taken,  entered  upon,  or  used  in  pursuance 
and  by  virtue  of  the  powers  by  the  said 
12th  section  conferred,  full  compensation 
shall  be  made  to  the  owner  or  owners  of 
such  land. 

By  section  16  it  is  enacted  that  any 
person  whose  land  is  taken,  entered  upon 
or  used  in  pursuance  and  by  virtue  of  the 
provisions  of  that  Act,  or  whose  land  is 
resumed,  entered  upon  or  used  for  the 
purpose  of  a  railway  by  Her  Majesty,  her 
heirs  or  successors,  or  any  person  acting 
under  her  or  their  authority,  under  any 
reservation  of  right  as  thereinbefore  men- 
tioned, and  who  shall  consider  himself 
entitled  to  compensation  in  respect  of  snch 
land  being  taken  or  resumed,  entered 
upon  or  used,  shall  send  in  to  the  com- 
missioner a  notice  in  writing  in  the  form 
therein  mentioned,  setting  forth  the  value 
of  his  interest  in  such  land  and  the  amount 
of  compensation  which  he  claims  in  respect 
of  the  premises ;  and  if  the  commissioner 
shall  be  satisfied  as  to  the  title  of  the 
claimant  to  such  land,  and  as  to  his  right 
to  recover  compensation  in  respect  of  such 
land  being  taken  or  resumed,  entered 
upon  or  used,  as  aforesaid,  and  as  to  the 
amount  of  compensation  claimed  by  him, 
as  aforesaid,  he  shall  with  the  approval  of 
the  Governor  in  Executive  Council  pay 
such  amount  to  the  claimant.  And  if  he 
shall  be  satisfied  as  to  the  title  and  tight 
to  compensation,  but  thinks  the  amount 
of  compensation  claimed  excessive,  then 
such  proceedings  are  to  follow  as  therein 
mentioned.  And  if  the  commissioner  shall 
not  be  satisfied  as  to  the  title  of  the 
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claimant  to  such  land,  or  as  to  his  right 
to  compensation  in  respect  of  the  same 
being  taken  or  resumed,  entered  upon  or 
used,  as  aforesaid,  he  shall  give  notice  to 
such  person,  according  to  the  form  therein 
mentioned,  that  he  repudiates  his  claim. 

By  the  Eastern  Railway  Act,  1878,  a 
railway,  called  the  Eastern  Railway,  from 
Fremantle  to  Guildford  was  authorised. 
The  line  of  that  railway  passed  over  a 
portion  of  the  respondents'  land. 

On  or  about  the  7th  of  May,  1879,  the 
appellant,  as  such  commissioner  as  afore- 


said, gave  the  respondents  a  notice  in 
writing  of  that  date,  which  was  in  the 
words  and  figures  following  : — 

"  In  the  matter  of  the  Railways  Act, 
1878,  and  of  certain  land  intended  to  be 
taken  and  i*esumed  for  the  purposes  of 
the  Eastern  Railway. 

"  To  Messrs.  F.  &  H.  Sherwood,  of 
Perth,  in  the  colony  of  West  Australia. 

''  Take  notice  that  it  is  the  intention 
to  take  for  the  purposes  of  the  Eastern 
Railway  the  land  in  the  Swan  District 
whereof  you  are  the  owners  : 


Number 

Quantity  intended  to  be  taken 

On  Plan  and  Book  of  Reference 

In  the  Survey  Of&oe 

No.  150. 

Location  X. 

A.          R.            P. 
4          3          27 

"  Dated  this  7th  day  of  May,  1879. 

"  J.  H.  Thomas, 
"  Commissioner  of  Railways." 

The  appellant  also  gave  notice  in  the 
Government  Gazette  that  such  land  would, 
with  the  approval  and  consent  of  the 
Governor  in  writing,  be  taken  on  a  day 
named  in  the  notice. 

The  approval  and  consent  of  the  Go- 
vernor in  writing  was  obtained  by  the  ap- 
pellant, as  such  commissioner,  to  take  the 
said  land,  under  the  provisions  of  the  Rail- 
ways Act,  1878. 

The  respondents  sent  to  the  appellant 
a  notice  setting  forth  their  interest  in  the 
land,  and  the  amount  of  compensation 
which  they  claimed. 

The  appellant  gave  notice  to  the  re- 
spondents that  they  had  failed  to  satisfy 
him  as  to  their  right  to  compensation,  and 
he  accordingly  repudiated  the  claim. 

By  consent  of  the  parties,  and  pursuant 
to  an  order  of  the  Court,  a  Special  Case 
was  stated  for  the  opinion  of  the  Court 
whether  the  respondents  were  entitled  to 
recover  compensation. 

The  case  came  on  for  argument  before 
the  Chief  Justice,  and  on  the  13th  of  July, 
1881,  judgment  was  ordered  to  be  entered 
for  the  respondents. 

From  this  judgment  the  appeal  was 
brought. 
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The  SolicUor-General  {Sir  F.  HerscheU) 
and  J,  G,  Wood,  for  the  appellant. — The 
Crown  was  entitled  to  exercise  the  right 
of  resumption  reserved  by  the  deed  of 
grant.  The  right  of  resumption  is  not 
superseded,  taken  away  or  interfered  with 
by  the  provisions  of  the  Railways  Act, 
1878,  but  is  expressly  recognised  therein. 
The  course  adopted  by  the  appellant,  in 
order  to  acquire  the  land,  was  proper,  even 
if  not  necessary,  whether  such  acquisition 
was  effected  by  a  taking  by  compulsory 
purchase  or  by  resumption  under  powers 
reserved.  The  appellant  did  not  in  any- 
wise waive  or  release,  nor  had  he  any 
authority  to  waive  or  release,  the  right  of 
resumption.  The  powers  conferred  by  the 
Act  were  cumulative,  and  in  addition  to 
all  other  powers  vested  in  the  appellant. 

The  respondents  did  not  appear. 

Sir  Barnes  Peacock  delivered  the 
judgment  of  their  Lordships  (1) : — 

The  question  in  this  appeal  is  whether, 
some  luid  of  the  plaintiffs  having  been 
taken  by  the  Commissioner  of  Railways  for 
Western  Australia  for  the  purposes  of  a 
railway,  the  plaintiffs  are  or  are  not  entitled 
to  compensation. 

(1)  Lord  FitzGerald,  Sir  Earnes  Peacock,  Sir 
Bobert  P.  Collier,  Sir  Richard  Conch  and  Sir 
Arthur  Hobhotise. 
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The  land  in  question  is  parcel  of  an 
estate  of  968  acres,  granted  by  the  Crown 
to  Mary  Hutton,  the  j^redecessor  in  title  of 
the  plaintiffs,  in  fee,  at  a  peppercorn  rent, 
on  the  5th  of  March,  1844.  This  grant 
was  subject  to  a  i)roviso  which,  so  far  as 
is  material  in  the  present  case,  is  as 
follows  : — "  Provided,  nevertheless,  that  it 
shall  at  all  times  be  lawful  for  Us,  Our 
heirs  and  successors,  or  for  any  person  or 
pei'sons  acting  in  that  behalf,  by  Our  or 
their  authority,  to  resume  and  enter  upon 
possession  of  any  part  of  the  said  lands, 
which  it  may  at  any  time,  by  Us,  Our  heirs 
or  successors,  be  deemed  necessary  to  re- 
sume, for  making  roads,  canals,  bridges, 
towing  paths  or  other  works  of  public 
utility  or  convenience,  and  such  lands  so 
resumed  to  hold  to  Us,  Our  heirs  and  suc- 
cessors, as  of  Our  or  their  former  estate, 
without  making  to  the  said  Mary  Hutton, 
her  heirs  or  assigns,  any  compensation  in 
respect  thereof,  so  nevertheless  that  the 
lands  to  be  resumed  shall  not  exceed  one 
twentieth  part  in  the  whole  of  the  lands 
aforesaid,  and  that  no  such  resumption  be 
made  of  any  lands  in  which  any  buildings 
may  have  been  erected,  or  which  may 
be  used  as  gardens  or  otherwise  for  the 
more  convenient  occupation  of  any  such 
buildings." 

On  the  24th  of  July,  1878,  an  Act  was 
passed  authorising  the  construction  of  a 
railway  from  Fremantle  to  Guildford  in 
the  colony. 

On  the  same  day  a  general  Act  was 
passed  consolidating  and  amending  pre- 
vious Acts  relating  to  railways,  which  Act 
was  to  be  deemed  incorporated  with  and 
form  part  of  any  special  railway  Act. 

The  following  are  the  sections  of  the 
latter  Act  material  to  the  present  case : — 

Section  5  gives  the  Government  power 
to  appoint  a  Commissioner  of  Riiilways. 

Section  6  authorises  the  commissioner, 
with  the  approval  and  consent  of  the 
Governor  testified  in  writing,  to  enter  into 
all  contracts  relative  to  the  railway,  and 
to  do  all  other  acts  which  he  is  authorised 
by  the  Act  to  perform. 

Section  12  authorises  the  commit^ioner, 
or  any  person  acting  under  his  authority, 
to  enter  upon  and  take,  for  the  purpose  of 
the  railway,  "  any  land  along  the  line,  or 
within   any  lawful   deviation   from   such 


'  line,  over  which  the  railway  is  authorised 
to  be  constructed,  as  may,  in  the  judgment 
of  the  commissioner,  be  necessary  for  the 
purpose."  At  the  end  of  the  section  is 
this  proviso  : — "  That  nothing  in  this  sec- 
tion contained  shall  be  deemed  to  apply  to 
the  waste  lands  of  the  Crown,  or  to  in  any 
way  affect  any  right  as  to  any  land  hereto- 
fore granted  or  otherwise  disposed  of  by  the 
Crown,  reserved  to  Her  Majesty  the  Queen, 
her  heirs  and  successors,  or  any  person  or 
persons  acting  in  that  behalf,  by  her  or  their 
authority  to  do  any  of  the  acts  or  things 
by  this  section  authorised  to  be  done ;  and 
nothing  shall  he  deemed  to  he  done  in  pur- 
suance  oj^  and  hy  virtue  of  the  pouters  hy 
this  section  conferred  whidi,%f  this  Act  had 
not  heen  passed,  might  lawfully  have  heen 
done  hy  Her  Majesty  the  Queen,  her  heirs 
and  successors,  or  any  person  or  persons 
acting  in  that  hehalf  hy  her  or  their  autho- 
7'ity,  under  any  such  reservation  as  afore- 
said" 

Section  13  provides  for  notice  being 
given  when  land  is  taken  under  the  pre- 
ceding section. 

Section  14  runs  thus:  [his  Lordship 
read  sections  14  and  16.] 

Section  31  enables  the  claimant  to  bring 
an  action  to  recover  compensation  if  the 
commissioner  repudiates  his  claim. 

The  appellant,  who  has  been  duly  ap- 
pointed Commissioner  of  Hallways,  gave 
to  the  plaintiff  the  following  notice :  [His 
Lordship  read  the  notice  of  the  7th  of  May, 
1879.] 

The  respondents  gave  to  the  commis- 
sioner the  following  notice,  in  accordance 
with  Form  B  given  in  the  schedule  to  the 
Act: — 

"Form  B. 

"  In  the  matter  of  the  'Hallways  Act, 
1878,'  and  of  *  certain  land'  t^iken  for  the 
purposes  of  the  Eastern  Eailway. 
"  To     the     Commissioner    of   Railways, 
Western  Australia,  <fec.,  &c.,  &c. 

"  Sir, — We  have  the  honour  to  inform 
you  that  we  are  the  owners  of  certain 
land,  described  in  the  schedule  'A'  as 
Swan  Location  X,  situate  on  the  West 
Guildford  Road,  which  has  been  taken  for 
the  purposes  of  the  Eastern  Railway. 

"  We  enclose  the  following  title-deeds, 
shewing  our  interest  in  the  said  lands. 

"We  consider  that  we  are  entitled  to 
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compensation  in  respect  of  the  said  land,  and 
we  claim  as  full  compensation  for  taking  of 
the  same,  and  including  all  buildings  and 
fences  thereon,  and  as  damages  for  all  in- 
jury done  to  the  adjoining  land  belonging 
to  OS,  by  severance  or  otherwise,  the  sum  of 
408/.  7«.  9d.y  which  sum  we  hereby  declare 
to  be  our  full  claim  in  respect  of  matters 
aforesaid. 

"  We  have  the  honour  to  be.  Sir, 
"  Your  obedient  servants, 

"  F.  and  H.  Sherwood." 

The  appellant  thereupon  gave  to  the  re- 
spondent the  following  notice,  in  accord- 
ance with  Form  D  in  the  schedule  : — 

"  Form  D. 

"  In  the  matter  of  *  The  Railways  Act, 
1878,'  and  of  certain  land  taken  for  the 
porpoees  of  the  Eastern  Railway. 

"  Sir, — With  reference  to  your  letter  of 
the  day  of  ,  in  which  you  in- 

form me  that  you  are  the  owners  of  certain 
land  described  in  your  said  letter,  which 
land  has  been  taken  for  the  purpose  of  the 
Eastern  Railway,  and  in  which  you  make 
a  claim  of  408^.  78,  9(2.,  as  compensation 
for  the  land  so  tak^n,  including  all  build- 
ings and  fences  thereon,  and  as  damages 
for  all  injury  done  to  the  adjoining  land 
belonging  to  you,  by  severance  or  other- 
wise, I  have  now  the  honour  to  inform 
you,  having  submitted  your  title  of  the 
said  land  and  your  claim  to  compensation, 
as  aforesaid,  to  the  proper  legal  authority, 
that  you  have  failed  to  satisfy  me  as  to 
your  right  to  compensation  as  set  forth  in 
your  said  letter,  and  I  accordingly,  pur- 
suant to  the  provisions  of  *  The  Railways 
Act,  1878,'  repudiate  your  said  claim. 
"  I  have  the  honour  to  be, 

"  Your  obedient  servant, 
"  Jas.  Hy.  Thomas,  Commissioner 

of  Railways. 
"  Swan  Location  X.     (Claim  64.) 
"  Messrs.  F.  and  H.  Sherwood,  Perth." 
Thereupon  the  plaintiffs  brought  an  action, 
in  which,  by  consent,  a  Special  Case  was 
stated  for  the  opinion  of  the  Court. 

The  Case  finds  that  the  land  in  question 
is  "country  land,  and  not  town  or  sub- 
urban land,"  and  that,  although  a  portion 
of  the  whole  land  granted  had  been  before 
resumed,  that  portion,  together  with  that 
now  taken,  does  not  amount  to  one  twen- 
tieth of  the  whole. 


On  the  Special  Case,  judgment  was  given 
by  the  Chief  Justice  for  the  plaintiflfe,  and 
against  this  judgment  the  defendant  now 
appeals. 

Their  Lordships  regret  that  the  Chief 
Justice  has  not  complied  with  their  Lord- 
ships' order  of  the  12th  of  February,  1845, 
directing  Judges  to  forward  to  this  Board 
the  reasons  on  which  their  judgments  are 
founded.  Under  the  special  circumstances 
of  the  case,  the  Solicitor-General  was  per- 
mitted to  read  an  extract  from  a  letter  by 
the  Chief  Justice  to  the  Governor  of  tlie 
colony,  purporting  to  give  some  of  the 
reasons  for  his  judgment.  This  extract  and 
"  the  points  "  of  the  raspective  parties  are 
the  only  mateiials  from  which  their  Lord- 
ships are  able  to  conjecture  how  the  case 
was  presented  to  the  Court,  and  how  the 
Court  dealt  with  it. 

They  understand  the  Chief  Justice  to 
state  that  there  was  no  question  of  the 
right  of  the  Crown  to  resume  the  land,  if 
that  right  was  properly  exercised ;  but 
that,  in  his  opinion,  it  was  not  properly 
exercised,  and  that  the  notice  given  by  the 
commissioner  must  be  taken  to  have  been 
given  under  the  12th  section  of  the  Act. 

No  mode  of  procedure  appeai-s  to  be 
prescribed  by  the  law  of  the  colony  for  the 
taking  by  way  of  resumption  of  lands 
granted  by  the  Crown;  but,  whether  a 
notice  previous  to  the  taking  them  of  the 
intention  to  do  so  be  or  be  not  strictly 
necessary,  it  is  manifestly  proper  and  con 
venient. 

The  notice  of  the  7th  of  May,  1879,  ap- 
pears to  their  Lordships  a  notice  which 
might  lawfully  and  properly  have  been 
given  by  the  Crown  or  its  agent  in  the 
exercise  of  the  power  of  resumption  if  the 
Act  had  not  been  passed,  not  the  less  so  be- 
cause it  may  also  be  a  good  notice  under  the 
Act ;  if  this  is  so,  the  words  of  the  proviso 
to  the  12th  section  are  express,  that  the 
giving  it  shall  not  be  deemed  to  be  done  in 
pursuance  of  or  by  virtue  of  the  powers  con- 
ferred by  that  section.  If  it  is  not  a  notice 
under  section  12,  section  14,  the  only  sec- 
tion giving  compensation,  does  not  apply. 
Nor  does  section  16  help  the  plaintiffs. 
That  section  was  manifestly  necessary  in 
contemplation  of  two  possible  cases — first, 
where  the  land,  or  a  portion  of  it,  claimed 
in  the  notice  should  be  town  land,  where- 
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upon  there  would  be  a  right  to  compensa- 
tion, not  under  the  Railway  Act,  but  by 
virtue  of  the  terms  of  the  grant  applicable 
to  town  lands ;  secondly,  where  the  land, 
or  a  portion  of  it,  should  not  be  resumable 
for  any  reason,  either  because  it  had  been 
built  upon,  or  was  used  as  garden  for  the 
more  convenient  occupation  of  buildings, 
or  because  one  twentieth  of  the  land  had 
been  before  resumed ;  in  either  of  which 
cases  the  notice  could  not  have  been  law- 
fully given  if  the  Act  had  not  passed,  and 
would  therefore  properly  be  treated  as  a 
notice  under  the  Act. 

But  the  land  in  question  is  not  town,  or 
even  suburban  land,  nor  has  it  been  built 
upon  or  occupied  as  gardens  attached  to 
buildings.  It  is  true  that  the  notice  fol- 
lowing Form  £  claims  compensation  for 
the  land,  "including  all  buildings  and 
fences  thereon,"  but  in  the  Special  Case 
there  is  no  allegation  of  its  having  *been 
built  upon,  and  no  inference  that  it  has 
been  can  be  drawn  from  the  description 
"  country  land,  and  not  town  or  suburban 
land  " ;  there  is  no  trace  of  any  claim  to 
compensation  on  this  ground  in  the  plain- 
tiff' *'  points,"  and  so  much  of  the  reasons 
of  the  judgment  which  was  read  to  their 
Lordships  intimated  that  the  right  of  the 
Crown  to  resume,  if  properly  exercised, 
was  not  questioned. 

Further,  it  is  stated  in  the  Special  Case 
that  the  quantity  now  resumed,  added  to 
that  resumed  before,  is  less  than  one  twen- 
tieth of  the  whole.  There  is  no  ground 
for  a  contention  raised  in  the  plaintifis' 
points  that  by  the  taking  any  portion, 
however  small,  the  power  of  the  Crown  to 
resume  is  exhausted — it  is  a  power  to  be 
exercised  from  time  to  time  as  occasion 
arises. 

From  these  considerations  it  results — 

1.  That  the  land  in  question  was  land 
which  the  Crown  had  power  to  resume. 

2.  That  the  notice  given  was  one  which 
might  lawfully  have  been  given,  by  or  on 
behalf  of  the  Crown,  in  exercise  of  its 
powers  of  resumption. 

3.  That  if  so,  such  notice  must  not  be 
deemed  to  have  been  given  under  section 
12  of  the  Railway  Act,  the  proviso  of 
which  has  some  appearance  of  being  en- 
acted for  the  express  purpose  of  preventing 
claims  such  as  the  present  being  made. 


4.  That  if  so,  the  plaintifib  have  no  right 
to  compensation. 

The  judgment  was  therefore  wrong. 
Their  Lordships  will  humbly  advise  Her 
Majesty  that  the  judgment  appealed  against 
be  i^eversed,  and  that  judgment,  with  costs 
of  the  defence  in  the  Court  below,  should 
be  entered  up  for  the  appellant.  There 
will  be  no  costs  of  this  appeal. 

Solicitors — Sutton  &  Ommaney,  for  appellants. 


1883. 
Nov.  24. 


ISAIE  FRECHETTE  {appeUatU) 
V,  LA  GOUPAGNTE  MANUFAC- 
TURlilRE  DE    ST.    HYACINTHS 


{respondents), 

Canada  ^Provitice  of  Quebec — Easement 
— Servitude — Eights  of  Water — Riparian 
Owners — Code  Civil  of  Lower  Canada,  ss, 
501  and  503. 

The  Civil  Code  of  Lower  Canada,  by 
section  549,  provides  that  "  iio  servitude 
can  be  estaMished  without  a  title :  posses- 
sion even  immemorial  is  insufficient  for  that 
purpose"',  and,  by  section  bO\,t1iat  ^' lands 
on  a  lower  level  are  subject  toioards  those 
on  a  higher  level  to  receive  such  waters 
as  flow  from  the  latter  naturally  and  with- 
out tJie  agency  of  man." 

Tlie  plaintiffs,  being  riparian  owners  of 
land  and  of  a  water-mill,  complained  that 
the  defendants,  who  were  riparian  owners 
of  land  and  of  a  water-mill  on  a  louder  level, 
had  impeded  the  flow  of  water.  It  teas 
proved  that  the  plaintiffs  had  effected  certain 
cJianges  in  the  flow  of  the  water : — Held, 
tftat  the  burden  of  proof  was  on  the 
plaintiffs  that  the  existing  flow  of  water 
was  tJie  same  as  the  natural  flow,  or  to 
shew  title  to  the  existing  flow. 

This  was  anappeal  from  a  j  udgmentof  the 
Court  of  Queen's  Bench  for  Lower  Canada, 
affirming  a  judgment  of  the  Superior 
Court. 

The  appellant  and  respondents  were  the 
owners  of  land  situated  on  the  northern 
bank  of  the  river  Yamaska,  and  of  oertain 
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mills  and  macbinery,  moved  by  water- 
power,  erected  upon  tbat  river. 

The  action  was  brought  by  the  respon- 
dents to  compel  the  removal  of  an  obstruc- 
tion, which,  as  they  alleged,  the  appellant 
had  caused  by  raising  a  dyke  or  dam 
across  the  channel,  by  which  the  water  of 
the  river  had  theretofore  escaped  after 
leaving  the  respondents'  property,  thereby 
penning  back  the  water  upon  the  mills  and 
water-wheels  of  the  respondents  and  im- 
pairing their  efficient  working. 

The  Superior  Court  ordered  that  the 
obstruction  in  question  should  be  lowered 
by  twenty-two  inches,  and  awarded  the 
respondents  damages ;  and  this  judgment 
was  affirmed  by  a  majority  of  the  Court  of 
Queen's  Bench. 

From  this  judgment  the  present  appeal 
was  brought. 

The  facts  are  stated  in  the  judgment  of 
their  Lordships. 

Matthews,  Q.C.,  and  Fxdlarton,  for  the 
appellant. — The  action,  being  en  denon- 
elation  de  nouvel  ceuvre,  will  not  lie,  being 
commenced  after  the  completion  of  the 
work  complained  of.  The  action,  being  a 
possessory  action  on  disturbance,  and  for 
repossession,  within  the  meaning  of  section 
946  of  the  Code  of  Procedure,  is  joined 
with  the  petitoiy  claim  founded  in  title, 
contrary  to  section  948  of  the  Code.  The 
judgment  affirmed  the  alleged  title  as  well 
as  the  alleged  possessory  right.  There 
was  no  possession  annate  of  the  servitude 
sought  to  be  enforced  in  the  action  and 
actually  enforced  by  the  judgment.  There 
was  no  title  proved  to  the  servitude 
within  the  meaning  of  the  Code  Civil  of 
Lower  Canada,  sections  549-5 1 .  The  evi- 
dence of  title  put  forward  by  the  respon- 
dents, and  acted  on  by  the  Court,  was 
irrelevant.  The  respondents'  user  of  the 
stream  is  illegal,  and  contrary  to  the  pro- 
visions of  the  Code  Civil,  sections  501  and 
603.  They  referred  to  Brown  v.  Gitgy 
(1)  and  to  Touillier,  Droit  Civil  Frangaia, 
vol.  3,  p.  549. 

[Lord  Watson. — Their  Lordships  would 
hear  the  respondents  as  to  the  effect  of 
statute  51  of  the  Consolidated  Statutes, 
and  as  to  the  change  in  the  course  of  the 
water.] 

(1)  2  Moo.  P.C.  N.S.  341. 
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Hyacinthe. 

BompaSj^Q.C.f  and  K.  Dighy^  for  the  re- 
spondents.— The  respondents  were  proved 
to  have  been  for  more  than  a  year  and  a 
day  in  possession  of  the  free  and  unob- 
structed flow  of  the  water  below  their 
property.  The  respondents  were  entitled 
to  a  free  and  unobstructed  flow  of  water 
by  prescription.  The  evidence,  *and  the 
report  of  experts,  prove  that  the  dam 
recently  erected  by  the  appellant  was  an 
obstruction  to  the  free  flow  of  the  water, 
and  had  caused,  and  would  cause,  sub- 
stantial damage  to  the  mills  and  water- 
wheels  of  the  respondents.  The  action 
was  an  appropriate  remedy  for  the  preven- 
tion of  such  damage  by  the  removal  of  the 
obstruction  causing  the  same.  The  statute 
19  and  20  Vict.  c.  104  does  not  take 
away  any  rights  which  the  respondents 
would  otherwise  have  to  maintain  the 
present  action.  They  referred  to  Bickett 
V.  Morris  (2),  Tapling  v.  Joims  (3),  and 
to  DaUoz,  tit.  "  Servitude,"  c.  iv.  s.  1, 
voL  xi.  p.  79. 

Sir  Arthur  Hobhouse  delivered  the 
judgment  of  their  Lordships  (4)  : — 

The  parties  to  this  suit  are  owners  of  con- 
tiguous lands  on  the  left  bank  of  the  river 
Yamaska;  the  plaintifls,  who  are  the  re- 
spondents, being  the  owners  of  the  upper 
lands,  and  the  defendants,  one  of  whom  is 
the  appellant,  of  the  lower.  The  complaint 
is  that  the  defendants  have  lately  erected  a 
barrier  which  prevents  the  water  flowing 
in  due  course  from  off  the  land  of  the 
plaintiffs. 

To  understand  the  position  of  affairs  it 
is  convenient  to  refer  to  a  plan  put  in  by 
the  defendants.  Prior  to  the  year  1878 
matters  stood  as  follows:— The  whole 
river  was  traversed  by  a  dyke,  marked  A, 
which  conducted  the  water  to  a  mill  (No. 
4)  belonging  to  the  plaintiffs.  After 
working  that  mill  the  water  escaped  into 
the  natural  channel  of  the  river,  and  was 
not  diverted  again  by  the  plaintiffii  until 
nearly  100  yards  below  Mill  No.  4,  where 
it  reached  the  head  of  another  dyke  (Dyke 
No.  1),  which  was  built  near  and  nearly 

(2)  Law  Rep.  1  H.L.  So.  47. 

(3)  11  H.L.  Cas.  290. 

(4)  Lord  Watson,  Sir  Barnes  Peacock,  Sir 
Robert  P.  Collier,  Sir  Richard  Couch,  and  Sir 
Arthur  Hobhouse. 
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parallel  to  the  left  bank,  and  which  caught 
a  portion  of  the  stream  and  carried  it  to 
another  mill  (Mill  No.  1)  belonging  to  the 
plaintiffs.  The  rest  of  the  stream  was 
aiught  by  a  dyke  (Dyke  No  3),  the  head 
of  which  was  in  mid-channel  opposite  Mill 
No.  4,  and  which  conducted  the  water  to 
the  defendants'  Mill  No.  3.  The  water 
escaping  through  the  tail  race  of  Mill  No.  1 
also  descended  to  Mill  No.  3 ;  but  how  it 
was  used  there,  if  used  at  all,  does  not 
clearly  appear.  Early  in  the  year  1878 
the  plaintiiik  carried  Dyke  No.  1  up  the 
river  to  a  point  above  the  head  of  Dyke 
No.  3,  and  there  connected  it  with  a  reef 
of  shingle  which  extends  to  the  right  bank 
of  the  river.  By  this  work  the  whole 
stream  has  been  intercepted  below  Mill 
No.  4  and  conducted  to  Mill  No.  1,  except 
when  there  is  water  enough  to  overflow 
the  reef  of  shingle,  and  except  so  much  as 
may  leak  through  the  dyke  or  through  the 
reef.  The  defendant  says  that  water  has 
thus  been  taken  away  from  the  water- 
course formed  by  Dyke  No.  3 ;  and  in  the 
month  of  June,  1878,  for  the  purpose,  as 
he  alleges,  of  recouping  himself,  he  erected 
a  barrier  so  as  to  prevent  the  escape  of 
water  from  the  tail  race  of  Mill  No.  1,  and 
to  form  a  head  of  water  for  a  new  mill 
which  he  built  just  below  No.  3.  The 
plaintifik  have  also  built  a  new  mill  (Mill 
No.  2)  just  below  No.  1,  and  have  exca- 
vated the  bed  of  the  river  to  receive  their 
new  wheels. 

There  has  been  considerable  contro- 
versy whether  the  defendants'  operations 
have  impeded  the  working  of  MQl  No.  1 
or  only  that  of  Mill  No.  2,  but,  in  their 
Lordships'  opinion,  the  controversy  is  not 
now  material.  The  important  &ct  is  that 
the  defendants'  barrier  has  been  found  to 
bay  back  the  water  to  a  maximum  depth 
of  22  inches  at  Point  A,  which  is  the 
dividing  line  of  the  two  properties.  And 
the  important  question  is,  whether  the 
plaintiffs  are  entitled  to  have  the  barrier 
so  lowered  that  the  water  shall  not  be 
bayed  back  to  any  extent  at  all  at  Point  A. 

By  the  Civil  Code  of  Quebec,  all  rights 
to  flowing  water  are  classed  under  the 
head  of  servitudes ;  and  by  section  500  real 
servitudes  are  divided  into  three  classes, 
according  as  they  arise  from  the  natural 
position  of  the  property,  from  the  law,  or 
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from  the  act  of  man.  Servitudes  arising 
from  the  law  have  nothing  to  do  with  the 
present  question. 

Section  501,  which  deals  with  servitudes 
of  the  first  class,  is  as  follows : — **  Lands 
on  a  lower  level  are  subject  towards  those  * 
on  a  Mgher  level  to  receive  such  waters  as 
flow  from  the  latter  naturally  and  without 
the  agency  of  man.  The  proprietor  of  the 
lower  land  cannot  raise  any  dam  to  pre- 
vent  this  flow.  The  proprietor  of  the 
higher  land  can  do  nothing  to  aggravate 
the  servitude  of  the  lower  land." 

Section  503  applies  specially  to  rivers. 
It  says,  "He  whose  land  borders  on  a 
running  stream  may  make  use  of  it  as  it 
passes  for  the  utility  of  his  land,  but  in 
such  manner  as  not  to  prevent  the  exercise 
of  the  same  right  by  those  to  whom  it 
belongs,  saving  the  provisions  contained  in 
cap.  51  of  the  Consolidated  Statutes  for 
Lower  Canada,  or  other  special  enact- 
ments.'' "The  same  right"  their  Lord- 
ships take  to  mean  the  right  to  make  use 
of  the  running  stream  as  it  passes  the 
bordering  land. 

Unless,  then,  the  provisions  of  the  Code 
are  limited  by  some  special  enactment,  the 
plaintiffs  have  a  right  to  say  that  the  flow 
of  water  from  their  land  shall  not  be  im- 
peded,  so  far  as  it  is  a  natural  flow  and 
independent  of  the  agency  of  man.  In 
this  case  the  natural  flow  of  the  river  has 
been  altered  by  the  agency  of  man  for  a 
long  time,  but  an  artificial  flow  may  acquire 
as  ample  a  right  to  protection  as  a  natural 
flow. 

The  3rd  cap.  of  the  4th  title  of  the  Code 
treats  of  servitudes  established  by  the  act 
of  man.  Section  545  recognises  the  right 
of  every  proprietor  to  subject  his  property 
to  such  servitudes  as  he  may  think  proper 
consistently  with  public  order.  Sections 
549  and  550  are  as  follows  : — 

"  No  servitude  can  be  established  with- 
out a  title :  possession  even  immemorial  is 
insufficient  for  that  purpose." 

"  The  want  of  a  title  creating  the  ser- 
vitude can  only  be  supplied  by  an  act  of 
recognition  proceeding  from  the  proprietor  ' 
of  the  land  subject  thereto." 

"  Title,"  which  answers  to  "  litre," 
means  a  written  or  express  grant. 

Now  as  regards  the  flow  of  water  which 
existed  prior  to  1878,  and  which  it  may  be 
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oonvenient  to  call  the  established  flow,  it 
is  not  now  disputed  but  that  the  plaintiffs 
becamey  and  were  just  befone  the  execution 
of  their  new  works,  rightfully  possessed 
(whether  by  title  or  by  some  act  of  recog- 
nition docB  not  clearly  appear)  of  what^ 
according  to  the  Code,  is  a  servitude  over 
the  defendants'  property.  Their  Lordships 
consider  that  the  plaintiffs  then  had,  at 
least  as  between  them  and  the  defendants, 
the  same  right  to  protection  for  the  estab- 
lished flow  as  if  it  were  the  natural  flow. 
The  defendants  might  not  raise  any  dam 
to  obstruct  the  established  flow. 

The  appellant's  counsel  contended 
strongly  at  the  bar  that  the  working  of 
the  plaintiffs  has  not  been  impeded,  or 
only  impeded  to  a  slight  extent,  and  that 
the  defendants  have  been  materially  in- 
jured by  the  abstraction  of  water.  But 
their  Lordships  did  not  think  it  necessary 
to  hear  the  respondents'  counsel  on  those 
points  :  for  the  right  to  resist  interference 
with  a  natural  flow  of  water,  or  a  flow 
legally  established,  is  independent  of  the 
actual  user  of  the  water.  Neither  would 
the  plaintiffs'  right  to  have  the  astablished 
flow  protected  be  barred  by  the  mere  fact 
that  the  defendants  may  have  been  in- 
jured by  deprivation  of  water  owing  to  the 
extension  of  Dyke  No.  1.  That  might 
give  the  defendants  a  right  to  sue  for 
damages,  or  to  remove  the  dyke;  but  it 
does  not  follow  that  they  can  interfere 
with  the  established  flow  from  the  plaintiffs' 
land. 

The  appellant's  counsel  also  insisted 
strongly  that  the  action  is  wrong  in  form, 
but  their  Lordships  see  no  reason  to  differ 
from  the  two  Quebec  Courts  on  this  point. 

The  question  whether  chapter  51  of  the 
Consolidated  Statutes  does  not  confine  the 
plaintiffs  to  a  single  remedy — namely,  that 
of  pecuniary  damages — is  a  more  substantial 
one.  There  is  certainly  great  difficulty  in 
so  construing  the  Code  and  the  statute  as 
to  produce  a  clear  and  harmonious  result 
for  the  whole.  There  is  nothing  on  the  face 
of  the  statute  itself  to  limit  the  generality 
of  the  powers  it  appears  to  confer  on  ri- 
parian owners.  It  was  stated  at  the  bar 
that  there  had  been  a  course  of  decision  in 
Canada  which  had  the  effect  of  placing  a 
limit  on  the  general  terms  of  the  statute. 
But  the  only  case  cited,  that  which  is  stated 
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in  the  respondents'  factum  filed  on  the  11th 
of  May,  1881,  appears  only  to  refer  to  the 
mode  of  ascertaining  damages.  And  the 
Judges  in  the  lower  Courts  do  not  refer  to 
any  course  of  decision,  while  they  entertain 
a  great  diversity  of  view  as  to  the  limits 
within  which  the  statute  is  to  be  construed. 
The  Superior  Court  appears  to  think  that 
the  statute  is  no  answer  to  actions  founded 
on  common  right  and  on  actual  injury. 
Mr.  Justice  Bamsay,  while  impugning  both 
the  motives  and  the  capacity  of  its  framers, 
thinks  it  means  nothing  moi'e  than  that  if 
and  when  damages  are  sued  for  they  shall 
be  ascertained  by  referees.  The  rest  of  the 
Court  in  one  passage  express  an  opinion 
that  the  statute  was  not  intended  to  operate 
against  those  who  had  turned  running 
waters  to  use,  and  in  another,  that  it  was 
intended  to  operate  only  against  landowners 
and  not  against  millowners.  It  is  difficult 
to  find  the  foundation  for  any  of  these  limi- 
tations. At  the  same  time,  their  Lordships 
find  it  difficult  to  suppose  that  by  the  saving 
of  the  statute  contained  in  section  503  the 
Code  intended  to  give  no  remedy  whatever 
beyond  pecuniary  compensation  for  any 
violation  of  its  rules.  The  question  was 
very  ably  argued  at  the  bar,  but  in  the 
result  their  Lordships  do  not  find  it  neces- 
sary to  pronounce  any  opinion  on  it. 

The  substantial  difficulty  in  the  way  of 
the  plaintiffs  is  this :  that  they  are  seeking 
to  establish  a  new  and  different  servitude 
by  the  act  of  man  without  either  grant  or 
recognition  ;  that  they  have  not  alleged  or 
proved  what  was  the  precise  servitude 
which  existed  prior  to  1878  ;  and  that  the 
decree  which  they  have  obtained  proceeds 
on  the  assumption  that  the  existing  state 
of  things  is  the  natural  state,  or  at  least 
that  there  is  identity  between  the  state  of 
things  before  and  after  the  plaintiffs'  opera- 
tions of  1878.  This  is  the  difficulty  to  which 
the  attention  of  their  counsel  was  specially 
called,  and  to  see  how  it  stands  it  is  neces- 
sary to  examine  the  proceedings  with  some 
particularity. 

In  the  declaration  filed  by  the  plaintiffs, 
they  set  forth  their  documents  of  title,  and 
alloge  that  they  have  had  for  upwards  of 
sixty-two  years  the  rights,  privileges  and 
water  powers  actually  used  by  them.  They 
pray  for  a  declaration  of  those  rights,  for 
a  declaration  that   the    defendants  have 
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illegally  disturbed  the  enjoyment  of  them, 
and  for  demolition  of  the  defendants'  bar- 
rier. It  is  clear  then  that,  so  far,  the 
plaintiffs  make  no  distinction  between  the 
existing  flow  of  water  and  the  established 
flow. 

The  defendants  on  their  part  rely  on  the 
alterations  of  1878.  They  say  in  substance 
that  the  mischief  is  caused  by  the  plaintiffs' 
own  works  executed  below  Mill  No.  1  in 
the  preceding  spring  and  summer ;  that  the 
extension  of  Dyke  No.  1  has  caught  all  the 
water  and  carried  it  down  to  Mill  No.  1 ; 
that  by  collecting  so  large  a  quantity  of 
water  into  the  narrow  space  on  the  left 
bank,  the  plaintiffs  have  themselves  to 
blame  if  at  that  point  the  water  is  more 
abundant  than  they  like;  and  that  they 
have  no  grant  (titre)  giving  them  a  right 
so  to  use  the  river. 

In  replying  to  these  defences  the  plaintiffs 
do  not  fall  back  on  their  right  to  the  natural 
or  the  established  flow  of  the  water.  As 
regards  their  works  below  Mill  No.  1,  they 
say  that  the  defendants'  allegations  are 
false  in  fact.  And  as  to  all  their  recent 
operations,  they  say  that  their  only  object 
has  been  to  preserve  the  water  and  conduct 
it  from  one  of  their  mills  to  another,  as  they 
have  always  done. 

At  the  wish  of  both  parties  experts  wei-e 
appointed  by  the  Court  to  report  upon  in- 
structions given  to  them  by  the  Court. 
They  were  to  state — 

1.  The  condition  of  the  localities  and  of 
the  erections  described  in  the  writings  of 
the  parties,  both  before  and  after  the  said 
erections. 

2.  The  works  of  the  defendants. 

3.  The  nature  of  those  works,  and  whe- 
ther they  are  calculated  to  injure  the  work- 
ing of  the  water-power  used  by  the  plaintiffs 
before  they  were  completed. 

4.  What  should  be  done  so  that  each 
party  may  use  the  water  without  injury 
to  the  other. 

5.  What  amount  of  damages,  if  any, 
should  be  paid  by  the  defendants  to  the 
plaintiffs. 

These  instructions  are  not  pointed  to  the 
effect  of  the  plaintiffs'  operations,  but  rather 
indicate  that  the  only  question  is  whether 
the  flow  existing  at  the  time  of  the  defen- 
dant's operations  has  been  impeded. 

In  answer  to  the  first  and  second  ques- 
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tions,  the  experts  shew  the  construction  of 
the  old  and  new  mills  to  the  effect  herein- 
before stated,  but  they  say  nothing  about 
the  extension  of  Dyke  No.  1,  nor  do  they 
shew  what  was  the  former  flow  of  the  water, 
or  the  bed  of  the  river,  or  in  any  other 
respect  what  was  the  state  of  the  localities 
prior  to  the  execution  of  the  recent  works 
of  the  plaintiffs.  In  answer  to  the  third 
question  they  find  that  the  defendants'  new 
barrier  bays  back  the  water  to  the  depth 
of  about  two  feet  at  the  boundary  line, 
Point  A.  In  answer  to  the  fourth  ques- 
tion they  find  that  the  defendants  ought 
to  lower  their  barrier  by  twenty-two  inches, 
so  as  not  to  bay  back  the  water  at  all  over 
Point  A.  And  they  award  100  dollars  for 
damage. 

The  parties  then  went  into  evidence,  and 
the  cause  came  on  for  hearing  before  Mr. 
Justice  Sicotte,  Judge  of  the  Superior  Court. 
That  learned  Judge  gave  the  plaintiffs  a 
decree  in  precise  accordance  with  the 
opinion  of  the  experts.  The  decree  is 
founded  on  recitals  shewing  that  the 
plaintiffs  have  been  in  possession  of  a  real 
right  for  a  year  and  a  day,  using  the  upper 
waters  and  letting  them  escape  over  the 
land  of  the  defendants.  Then  it  states  that 
the  barrier  raised  by  the  defendants  has 
obstructed  the  waters  in  their  natural 
course  such  as  it  was  formerly. 

It  is  clear,  then,  that  the  Superior  Court 
paid  no  attention  to  the  alteration  effected 
by  the  plaintiffs'  works  in  1878.  The 
recital  of  possession  for  a  year  and  a  day 
is  true  of  the  prior  state  of  things,  but  is 
not  true  of  the  existing  state  of  things. 
Nor  is  the  present  course  of  the  water  its 
natural  course,  nor  such  as  it  was  for- 
merly. 

On  appeal  to  the  Queen's  Bench,  there 
was  a  difference  of  opinion  among  the 
Judges.  Mr.  Justice  Kamsay  states  very 
clearly  the  point  of  the  defence  which  is 
now  under  discussion.  He  says,  "The 
defendants  answer  that  they  have  not 
&topped  the  natural  flow  of  the  water,  but 
that  the  plaintiff  has,  by  increasing  his  own 
works  above,  directed  the  waters  of  the  river 
out  of  their  natural  course,  and  so  created 
an  artificial  accumulation  of  water  which 
can  only  escape  through  the  tail  race." 
He  thinks  this  would  be  a  good  defence 
if  it  were  not  for  the  acquiescence  or  reoog- 
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nition  of  the  defendants.  But  there  is  no 
evidence  of  such  acquiescence  in  the  plain- 
tifis'  works  of  1878.  The  eyidence  referred 
to  by  Mr.  Justice  Hamsay  consists  of  two 
acts.  Firsts  the  construction  by  the  de- 
fendants of  Dyke  No.  3,  which  was  long 
prior  to  the  extension  of  Dyke  No.  1. 
Secondly,  the  construction  of  the  works 
now  complained  of.  But  in  the  first  place, 
though  it  is  true  that  by  their  new  works  the 
defendants  sought  to  take  advantage  of  the 
new  flow  of  water,  they  did  so  because  their 
former  flow  was  partially  cut  ofll  And  in 
the  second  place,  an  act  can  hardly  be 
treated  as  acquiescence  in  favour  of  a  per- 
son who  has  ever  since  been  contending 
against  it  and  striving  to  destroy  it.  It 
is  at  the  utmost  acquiescence  on  condition 
of  enjoying  the  thing  acquiesced  in,  and 
if  that  condition  is  taken  away,  so  is  the 
acquiescence. 

Having  thus  disposed  of  the  defence 
founded  on  the  extension  of  Dyke  No.  1, 
Mr.  Justice  Bamsay  addresses  himself  to  - 
the  question  of  damage.  He  thinks  that 
there  is  no  sufficient  evidence  of  damage, 
and  would  either  dismiss  the  action  or 
remit  it  for  further  report  by  experts. 

The  opinion  of  the  rest  of  the  Court  was 
delivered  by  Mr.  Justice  Tessier.  That 
learned  Judge  states  the  defendants'  plea 
that  the  plaintiffs  themselves  have  caused 
the  mischief  complained  of,  but  he  thinks 
it  completely  answered  by  the  report  of  the 
experts  in  answer  to  the  third  question. 
Now  that  question  and  answer  relate  only 
to  the  existing  flow  of  water,  and  have 
absolutely  no  bearing  on  the  prior  question 
whether  the  plainti^  are  entitled  to  have 
that  flow  protected.  Mr.  Justice  Tessier 
then  quotes  article  501  of  the  Code,  and  says 
that  the  company  have  not  added  anything 
to  the  volume  of  the  water  by  the  hand  of 
man,  because  they  have  not  introduced  any 
foreign  water  into  the  Yamaska.  On  these 
grounds  the  Court  decides  for  the  plaintifls, 
and  dismisses  the  appeal. 

It  is  true,  indeed,  that  the  plaintifls  have 
not  increased  the  whole  volume  of  the 
Yamaska,  but  they  may  have'accumulated 
the  waters  of  that  river  into  a  small  space, 
and  so  have  increased  their  depth  at  the 
point  where  they  complain  of  it,  and  have 
augmented  the  servitude  they  desire  to 
Vol.  63.— P.O. 
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enforce.  This  is  the  very  thing  which  the 
Court  of  Queen's  Bench  appear  to  think 
would  be  material,  if  only  it  had  been  done 
by  introducing  fresh  water  into  the  Ya- 
maska, instead  of  being  done  by  a  readjust- 
ment of  the  waters  of  the  Yamaska  itself. 
That  it  must  have  been  done  to  some 
extent  seems  evident  from  the  plan,  and 
the  respondents'  counsel  so  admitted.  It 
results  also  from  the  evidence  given  by 
Bertrand  and  by  Delisle,  shewing  how  the 
water  which  used  to  flow  to  the  right  of 
Dyke  No.  1  now  flows  to  the  left.  The 
plaintiffs  have  left  the  point  untouched  by 
evidence.  Whether  the  diflerence  is  much 
or  little  has  not  been  ascertained.  By  sec- 
tion 501  of  the  Code,  the  proprietor  of  the 
higher  land  can  do  nothmg  to  aggravate 
the  servitude  of  the  lower  land.  The  plain- 
tifls have  certainly  accumulated  the  volume 
of  the  water,  and  have  probably  increased 
its  depth  in  the  narrow  channel  up  to  the 
dividing  line.  To  that  extent  they  are 
aggravating  the  servitude  of  the  lower 
land,  and  to  that  extent  at  least  they  have 
no  right  to  demand,  as  they  do  demand, 
a  free  course  for  the  water  sent  down  by 
them.  That  the  matter  is  left  in  this  un- 
certainty is  the  fiftult  of  the  plaintifls,  who 
are  bound  to  allege  and  prove  a  case  en- 
titling them  to  relief.  They  come  into 
Court  insisting  on  their  right  to  keep 
unobstructed  the  flow  of  water  which  they 
say  has  existed  as  it  now  is  for  more  than 
sixty  years.  The  issue  is  distinctly  raised 
that  the  existing  flow  is  not  the  ancient 
one  :  but  they  continue  to  insist  that  it  is, 
and  refuse  to  shape  their  case  so  as  to  try 
the  question  whether  or  no  they  are  really 
entitled  to  some  relief  on  the  ground  that 
the  established  flow  had  been  interfered 
with,  and  to  get  that  amount  of  relief.  It 
is  unsatisfactory  to  dispose  of  a  case  on  such 
grounds,  but  their  Lordships  cannot  see  by 
what  right  the  defendants  are  to  be  com- 
pelled to  keep  their  dam  so  low  that  the 
whole  volume  of  water,  as  accumulated 
and  increased  by  the  plaintifls,  shall  run 
away  unobstructed. 

It  is  not  easy  to  find  decisions  precisely 
applicable  to  such  peculiar  circumstances  ; 
but  their  Lordships  have  not  been  referred 
to,  and  are  not  aware  of,  any  case  in  which 
the  plaintiff  has  obtained  relief  in  respect 
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of  any  eeryitute  except  that  to  which  he  has 
clearly  alleged  and  proved  his  right. 

In  Saunders  v.  Newman  (5)  the  plaintiff 
had  acquired  a  prescriptive  right  to  an 
artificial  flow  of  water.  All  he  had  done 
within  recent  times  was  to  alter  the  con- 
struction of  the  wheel  turned  by  the  water. 
It  was  held  that  the  defendant,  a  lower 
proprietor,  had  no  right  to  obstruct  the 
ancient  flow ;  but  it  seems  clear  from  the 
observations  of  the  Judges  that  the  decision 
would  have  been  otherwise  if  the  plaintiff's 
operations  had  substantially  altered  the  flow 
of  the  water.  Mr.  Justice  Abbott  says, 
"When  a  mill  has  been  erected  upon  a 
stream  for  a  long  period  of  time,  it  gives 
to  the  owner  a  right  that  the  water  shall 
continue  to  flow  to  and  from  the  mill  in  the 
manner  in  which  it  has  been  accustomed 
to  flow  during  all  that  time.  The  owner 
is  not  bound  to  use  the  water  in  the  same 
precise  manner,  or  to  apply  it  to  the  same 
mill.  If  he  was,  that  would  stop  all  im- 
provements in  machinery.  If  indeed  the 
alterations  made  from  time  to  time  pre- 
judice the  right  of  the  lower  mill,  the  case 
would  be  different ;  but  here  the  alteration 
is  by  no  means  injurious,  for  the  old  wheel 
drew  more  water  than  the  new  one." 

Tapling  v.  Jones  (3)  was  cited  as  an 
authority  for  the  plaintiffs ;  but  so  far  as 
it  bears  upon  the  point  under  discussion  it 
favours  the  argument  for  the  defendants : 
for  the  plaintiff  in  Tapling  v.  Jories  (3) 
succeeded  in  getting  protection  for  nothing 
but  his  ancient  light — ^those  very  rays  of 
light  to  which  he  had  acquired  an  inde- 
feasible right.  Lord  Westbniy  says :  **  In 
the  present  case  an  ancient  window  in  the 
plaintiff's  house  has  been  preserved,  and 
remained  unaltered  during  all  the  altera- 
tions of  the  holding.  .  .  .  The  appellant's 
wall,  BO  far  as  it  olratructed  the  access  of 
light  to  the  respondent's  ancient  unaltered 
window,  was  an  illegal  obstruction."  And 
Lord  Chelmsford,  in  answering  the  argu- 
ment that  the  alteration  of  windows  had 
changed  the  character  of  the  right  so  as 
to  destroy  it,  says :  "  But  it  is  not  easy 
to  comprehend  how  this  effect  can  be  pro- 
duced by  acts  wholly  unconnected  with  an 
ancient  window  which  the  owner  has  care- 
fully retained  in  its  original  state." 


It  may  be  inferred  from  these  judgments 
that,  if  the  plaintiff  in  Tapling  v.  Jones 
(3)  had  so  mixed  up  his  old  lights  with 
his  new  ones  that  they  could  not  be  dis- 
tinguished, he  would  have  failed.  It  is 
true  that  in  that  case  the  protection  given 
to  the  ancient  light  carried  with  it  inci- 
dentally protection  to  the  new  lights ;  but 
the  only  reason  why  it  did  so  was  that  the 
new  lights  could  not  be  obstructed  without 
obstruction  to  the  ancient  light.  New  lights 
are  no  encroachment ;  nor  did  the  plaintiff's 
decree  aggravate  the  defendant's  servitude, 
for  he  was  only  prevented  from  building  so 
as  to  obstruct  the  ancient  lights.  In  the 
case  of  an  augmented  flow  of  water  the 
servitude  of  the  lower  proprietor  is  aggra- 
vated. 

The  result  is  that  the  plaintLQb  have 
insisted  on  an  enjoyment  to  which  they 
have  shewn  no  l^al  title,  and  have  not 
proved  or  even  alleged  any  case  for  relief 
in  respect  of  that  enjoyment  to  which  they 
may  have  had  a  title.  Their  Lordships 
have  anxiously  considered  whether  it  is 
possible  usefully  to  remit  the  case  to  be 
tried  on  the  true  issues.  They  are,  how- 
ever, convinced  that  an  attempt  to  do  so 
wiU  not  save  time  or  money,  and  that  the 
litigation  must  follow  the  strict  course. 
They  will  humbly  advise  Her  Majesty  to 
reverse  the  decrees  below,  and  to  dismiss 
the  action  with  costs.  The  costs  of  this 
appeal  will  follow  the  result. 


Solicitors— Simpson,  Hammond,  RiohaidB  k 
Simpson,  for  appellant;  B.  H.  Wilkins,  for 
respondents. 


(5)  IB.k  Aid.  268. 
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{THE  COLONIAL  BUILDING  AND 
INYBSTMENT  ASSOCL^TION  V. 
THB  ATTORNET-OBNBBAL  OF 
QUEBEC. 

Canada — Province  of  Quebec — Building 
Society  —  Incorporation  of  —  Dominion 
Parliament  —  Powers  of — Laws  of  the 
Province — Effect  of 

By  an  Act  of  the  Parliament  of  Canada 
(37  Vict,  c.  103),  a  building  aeaociaiion 
carrying  on  business  in  Montreal  was  in- 
corporatedf  with  power  to  carry  on  busi- 
ness in  any  city  or  town  in  the  Dominion 
and  elsewhere : — Held,  first,  that  the  Act 
was  wUhvn  the  powers  of  the  Dominion 
Parliament,  and  that  such  association  was 
legally  incorporcUed ;  secondly,  that  the 
law  of  any  province  in  which  such  asso- 
ciation carried  on  its  business  requiring  the 
consent  of  the  Crown  to  the  acquiring  and 
holding  land  by  stush  a  corporation  did  not 
affect  the  Act  of  incorporation  which  en- 
abled such  corporation  to  acquire  and  hold 
land  consistently  with  the  law  of  the  pro- 
vince. 

This  was  an  appeal  from  a  judgment  of 
the  Court  of  Queen's  Bench  for  Lower 
Canada^  reversing  a  judgment  of  the  Supe- 
rior Court  of  Lower  Canada. 

The  proceedings  were  commenced  by  a 
RequHe  UbeUSe,  or  petition  in  the  nature  of 
an  information,  filed  on  the  1st  of  April, 
1881.  It  alleged  that  the  appellants' 
association  had  been  for  years  past,  and 
then  were,  acting  as  a  corporation  in  the 
city  of  Montreal  and  province  of  Quebec 
exclusively,  and,  as  such,  dealing  in  and 
lending  money  upon  real  estate  in  that  pro- 
vince, without  being  legally  incorporated 
or  recognised ;  that  the  operations  of  the 
association  being  limited  to  the  province 
of  Quebec,  and  having  provincial  objects 
affecting  property  and  civil  rights  in  that 
province,  the  association  could  not  law- 
fully be  incorporated  except  by  the  Pro- 
vincial Legislature;  that  the  association 
was,  in  hist,  incorporated  by,  and  had 
carried  on  its  operations  under,  an  Act  of 
the  Parliament  of  Canada  (37  Yict.  c.  103), 
which  Act,  being  ultra  vires,  was  null  and 
void. 

The  Court  having  ordered  a  writ  of 
summons  to  issue  upon  the  above  peti- 


tion, the  association  appeared,  and,  on  the 
7th  of  April,  1881,  filed  an  answer  to 
the  petition.  The  answer  alleged  that  the 
Parliament  of  Canada  had  power,  and 
alone  had  power,  to  incorporate  the  associ- 
ation, and  to  grant  to  them  the  rights  con- 
ferred upon  them  by  their  Act  of  incorpo- 
ration, and  to  authorise  them  to  carry  out 
the  purposes  of  their  business  outside  and 
beyond  the  limits  of  the  province  of  Quebec, 
as  they  have  power,  and  intend  and  have 
arranged  to  do,  as  soon  as  circumstances 
will  permit ;  and  that  the  fact  that  they 
have  hitherto  carried  on  their  business  in 
the  province  of  Quebec  cannot  impair  the 
power  of  the  said  Parliament  to  grant 
them  the  larger  powers  assured  to  them 
by  their  said  Act. 

The  respondent,  by  his  replication,  tra- 
versed the  allegations  of  the  plea. 

The  facts  are  stated  in  the  judgment  of 
their  Lordships. 

On  the  9th  of  July,  1881,  the  Superior 
Court  gave  judgment,  quashing  the  writ 
and  dismissing  the  respondent's  petition. 

Against  this  judgment  the  respondent 
appealed,  and  on  the  24th  of  March,  1882, 
the  Court  of  Queen's  Bench  reversed  the 
judgment  of  the  Superior  Court,  and  de- 
clared that  the  appellants  had  no  right  to 
act  as  a  corporation  for  or  in  respect  of 
buying,  leasing  or  selling  of  landed  pro- 
perty, or  acting  as  agents  in  connection 
with  such  operations,  within  the  province 
of  Quebec ;  and  prohibited  the  appellants 
from  acting  as  a  corporation  within  the 
province  of  Quebec  for  any  of  the  ends  or 
purposes  aforesaid. 

'From  this  judgment  this  appeal  was 
brought.        « 

Matthews,  Q.C,  and  FuUarton,  for  the 
appellants. — The  material  allegations  of 
the  information  and  petition  were  not 
established  in  law  or  in  fact.  The  peti- 
tion is  bad  in  law  and  demurrable  on  the 
face  of  it.  The  Act  of  incorporation,  37 
Yict.  c.  103  (Canada),  was  valid  and  efiec- 
tive  for  that  purpose,  and  not  ultra  vires. 
The  Act  could  not  be  invalidated  ex  post 
facto]  and,  if  it  could,  the  facts  alleged  and 
proved  are  not  of  force  to  invalidate  it. 
The  Court  had  no  jurisdiction  upon  the 
information  and  petition  to  make  the  de- 
claration and  order  in  question.     There  is 
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no  law  in  force  in  the  province  of  Quebec 
disentitling  the  appellant  company  from 
acquiring  or  holding  immovable  property 
as  provided  by  its  Act  of  incorporation. 

They  referred  to  T?ie  Citizens  Assurance 
Company  v.  Parsons  (1),  The  Chaudih-e 
Gold  Mining  Company  v.  Desharais  (2), 
the  British  North  America  Act,  1867, 
sections  91  and  92,  and  the  Civil  Code  of 
Canada  Act,  997,  998. 

Gibhs,  Q.C.,  Girouardj  Q,C.  (Canadian 
bar),  and  Boddam,  for  the  respondent. 
— The  Act  of  incorporation  of  the  appel- 
lants is  repugnant  to  the  provisions  of  the 
British  North  America  Act,  1867,  section 
92 ;  it  is  beyond  the  powers  of  the  Domi- 
nion Parliament.  If  the  appellants  were 
legally  incorporated  by  the  Act,  the  Act, 
in  so  far  as  it  assumes  to  give  them  power 
to  carry  on  the  operations  enumerated  in 
the  judgment,  is  ultra  vires  the  provi- 
sions of  the  British  North  America  Act, 
1867.  The  Act  of  incorporation  did  not 
give  the  appellants  power  to  carry  on  the 
operations  enumerated  in  the  judgment. 
The  business  of  the  appellants  has  been 
carried  on  by  them  in  contravention  of 
the  laws  of  the  province  of  Quebec.  The 
appellants'  business  contravenes  the  laws 
of  the  province  of  Quebec  respecting  build- 
ing societies. 

They  referred  to  the  Civil  Code,  sections 
358,  997, 1007  and  1008. 

Sib  Montague  E.  Smith  delivered  the 
judgment  of  their  Lordships  (3)  : — 

This  is  an  appeal  from  a  judgment  of 
the  Court  of  Queen's  Bench  of  the  province 
of  Quebec,  reversing  a  judgment  of  the 
Superior  Court,  whidi  dismissed  the  peti- 
tion of  the  Attomey-Qeneral  of  the  pro- 
vince praying  that  it  be  declared  that 
the  appellant  company  had  been  illegally 
incorporated,  and  that  it  be  ordered  to  be 
dissolved,  and  prohibited  from  acting  as  a 
corporation. 

The  judgment  now  appealed  from  did 
not  grant  the  prayer  of  the  petition,  but 

(1)  61  Law  J.  Eep.  P.C.  11 ;  Law  Eep.7  App. 
Cas.  96. 

(2)  42  Law  J.  Rep.  P.C.  73 ;  Law  Rep.  6  P.C. 
277. 

(3)  Lord  FitsOerald,  Sir  Barnes  Peacock, 
Sir  Montague  B.  Smith.  Sir  Robert  P.  Collier, 
Sir  Richard  Conch  and  Sir  Arthur  Hobhooae. 
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gave  other  relief,  in  the  manner  to  be 
hereafter  adverted  to. 

The  Colonial  Building  and  Investment 
Association  was  incorporated  by  an  Act 
of  the  Parliament  of  Canada  (37  Yict. 
c.  103). 

The  preamble  states — 

"That  the  persons  thereinafter  named, 
'  owners  of  real  estate  in  the  city  and  dis- 
trict of  Montreal,  and  elsewhere  in  the 
Dominion,  have  petitioned  for  an  Act  of 
incorporation,  to  establish  an  association, 
to  be  caUed  the  Colonial  Building  and 
Investment  Association,  wheroby  powen 
may  be  conferred  on  the  said  association 
for  the  purpose  of  buying,  leasing  or  selling 
landed  property,  buildings  and  appurte- 
nances thereof;  for  the  purchase  of  build- 
ing materials,  to  construct  an  improved 
class  of  villas,  homesteads,  cottages  and 
other  buildings  and  premises,  and  to  sell 
or  let  the  same ;  and  for  the  purpose  of  es- 
tablishing a  building  or  subscription  fund, 
to  which  persons  may  subscribe  or  pay  in 
money  for  investment  or  for  building  pur- 
poses, and  from  which  payments  may  be 
made  for  said  purposes ;  and  also  to  act  as 
an  agency.' 

"  Section  1  incorporates  the  association. 

''  Section  4  enacts  that  the  association 
shall  have  power  to  acquire  and  hold,  by 
purchase,  lease  or  other  legal  title,  any  real 
estate  necessary  for  the  carrying  out  of  its 
undertakings;  to  construct  and  maintain 
houses  or  other  buildings ;  to  let,  sell,  con- 
vey and  dispose  of  the  said  property;  to 
acquire  and  use  or  dispose  of  every  descrip- 
tion of  materials  for  building  purposes; 
to  lend  money  on  security,  by  mortgage 
on  real  estate,  or  on  Dominion  or  Pro- 
vincial €k>vemment  securities,  or  on  the 
stocks  of  chartered  banks  in  the  Domi- 
nion ;  and  to  acquire,  hold  and  dispose  of 
public  securities,  stocks,  bonds  or  deben- 
tures of  any  corporate  bodies,  and  other 
defined  securities.  The  clause  provides 
that  the  association  shall  sell  the  property 
so  acquired  within  five  years  from  the 
date  of  the  purchase  thereofl 

"Section  6  enables  the  association  to 
act  as  an  agency  and  trust  company. 

"Section  11  provides  that  the  chief 
office  of  the  association  shall  be  in  the 
city  of  Montreal,  and  that  branch  offices 
or  agencies  may  be  established  in  London, 
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England,  in  New  York,  in  the  United 
States  of  America,  and  in  any  city  or  town 
in  the  Dominion  of  Canada,  for  such  pur- 
poses as  the  directors  may  determine,  in 
accordance  with  the  Act;  and  that  bonds, 
coupoms,  dividends  or  other  payments  of 
the  association  may  be  made  payable  at 
any  of  the  said  offices  or  agencies." 

The  secretary  of  the  association,  the 
only  witness  called  in  support  of  the 
petition,  proved  that  the  association  had 
bought  lands,  erected  houses  on  such  lands 
and  sold  them ;  and  had  also  built  houses 
on  the  lands  of  others,  and  lent  money 
on  real  estate.  He  stated  that  these 
operations  had  hitherto  been  confined  to 
the  province  of  Quebec,  though  efforts 
had  been  made  to  extend  the  business  of 
the  company  to  other  provinces,  and  to 
establish  agencies  in  Glasgow  and  New 
York,  which  had  failed  in  consequence 
of  the  inability  of  the  association  to  raise 
sufficient  capital. 

In  order  to  understand  the  question 
which  ultimately  became  the  principal  one 
to  be  considered  in  this  appeal — ^namely, 
whether  the  judgment  of  the  Court  of 
Queen's  Bench  is  properly  founded  upon  the 
Attomey-G^erars  petition — ^it  is  neces- 
sary to  refer  to  the  provisions  of  the  Code  of 
Civil  Procedure  of  Lower  Canada,  on  which 
the  proceedings  are  based,  the  scope  and 
prayer  of  the  petition,  and  the  nature  and 
form  of  the  judgment  appealed  from. 

The  heading  of  chapter  10,  section  1,  of 
the  Code  is,  "Of  corporations  illegally 
formed,  or  violating  or  exceeding  their 
powers." 

Article  997  is  as  follows : — 

"  In  the  following  cases : — 

"  (1.)  Whenever  any  association  or 
number  of  persons  acts  as  a  corporation 
without  being  legally  incorporated  or  re- 
cognised; 

"  (2.)  Whenever  any  corporation,  public 
body  or  board  violates  any  of  the  pro- 
visions of  the  Acts  by  which  it  is  governed, 
or  becomes  liable  to  a  forfeiture  of  its 
rights,  or  does  or  omits  to  do  acts  the 
doing  or  omission  of  which  amounts  to  a 
surrender  of  its  corporate  rights,  privileges 
and  firanchtsee,  or  exercises  any  power, 
franchise  or  privilege  which  does  not  be- 
long to  it  or  is  not  conferred  upon  it  by 
laW|  it  15  the  duty  of  Her  Majesty's  Attor- 
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ney-General  for  Lower  Canada  to  prosecute 
in  Her  Majesty's  name  such  violations  of 
the  law,  whenever  he  has  good  reason  to 
believe  that  such  facts  can  be  established 
by  proof  in  every  case  of  public  general 
interest,  but  he  is  not  bound  to  do  so  in 
any  other  case  unless  sufficient  security  is 
given  to  indemnify  the  Government  against 
all  costs  to  be  incurred  upon  such  proceed- 
ing ;  and  in  such  case  the  special  informa- 
tion must  mention  the  names  of  the  person 
who  has  solicited  the  Attorney-General  to 
take  such  legal  proceedings,  and  of  the 
person  who  has  become  security  for  costs." 

Article  998  (as  amended)  reads : — 

''  The  summons  for  that  purpose  must 
be  preceded  by  the  presenting  to  the  Su- 
perior Court,  or  to  a  Judge,  of  a  special 
information  containing  conclusions  adapted 
to  the  nature  of  the  contravention,  and 
supported  by  an  affidavit  to  the  satisfaction 
of  the  Court  or  Judge,  and  the  writ  of  sum- 
mons cannot  issue  upon  such  information 
without  the  authorisation  of  the  Court  or 
Judge." 

The  material  allegations  of  the  petition 
filed  by  the  Attomey-General  are  the  fol- 
lowing : — 

"  That  the  '  Colonial  Building  and  In- 
vestment Association '  for  years  past  have 
been  and  still  are  acting  as  a  corporation 
in  the  city  of  Montreal,  and  elsewhere,  in 
the  province  of  Quebec  exclusively,  and  as 
such,  ever  since  the  date  of  its  existence 
hereinafter  mentioned,  have  been  buying, 
leasing  and  selling  landed  property,  build- 
ings and  appurtenances  thereto,  construct- 
ing viUas,  homesteads,  cottages  and  other 
buildings,  and  selling  and  letting  the  same^ 
and  have  also  been  lending  money  on 
security  by  mortgage  or  hypothec  on  real 
estate  in  this  province,  the  whole  with- 
out being  legally  incorporated  or  recog- 
nised. 

'*  That  the  operations  and  business  of 
the  said  association  have  been  limited  to 
the  province  of  Quebec,  and  being,  more- 
over, of  a  merely  local  or  private  nature  in 
the  said  province,  and  having  provincial 
objects  affecting  property  and  civil  rights 
in  the  said  province,  the  said  association 
could  not  lawfully  be  incorporated,  except 
by  or  under  the  authority  of  the  Legislature 
of  the  province  of  Quebec. 

''  That  the  said  association  was  inoor- 
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porated  by  the  Parliament  of  Canada,  in 
the  year  one  thousand  eight  hundred  and 
seventy-four,  37th  Victoria,  chapter  103, 
and  has  ever  since  been  in  operation  under 
the  said  Act  of  incorporation,  which,  for 
reasons  above  alleged,  is  null  and  void  and 
of  no  effect,  the  said  Act  of  incorporation 
being  ultra  vires, 

"  Wherefore  your  petitioner  prays  that 
a  writ  of  summons  upon  the  affidavit 
hereto  annexed  be  ordered  to  issue  in  due 
course  of  law,  and  that  the  said  defendants 
be  adjudged  and  declared  to  have  been 
and  to  be  illegally  formed  and  incorporated, 
and  that  the  said  illegal  association  may 
be  ordered  to  be  dissolved,  and  be  declared 
dissolved  ;  and  finally,  that  the  defendants 
be  prohibited  from  acting  in  future  as  such 
corporation,  the  whole  with  costs  distraita 
to  the  undersigned  attorneys." 

The  petition  was  verified  by  affidavit,  as 
required  by  the  Code,  and  thereupon  an 
order  for  a  writ  of  summons  against  the 
company  was  issued  by  a  Judge. 

The  petition  also  alleges  that  it  was  pre- 
sented at  the  solicitation  of  John  Fletcher, 
a  shareholder  of  the  company,  who  had 
become  security  for  costs.  It  appears  that 
Fletcher  was  in  default  in  payment  of  his 
calls,  but  in  the  view  their  Lordships  take 
of  the  case  any  further  reference  to  this 
relator  becomes  immaterial. 

The  broad  objection  taken  by  the  Attor- 
ney-General in  the  petition  is,  that  the 
association  was  not  legally  incorporated, 
the  statute  incorporating  it  being  lUtra 
vires  of  the  Parliament  of  the  Dominion. 

The  judgment  of  the  Superior  Court, 
given  by  Mr.  Justice  Caron,  distinctly 
overruled  this  objection.  Mr.  Justice 
Tessier  is  the  only  Judge  of  the  Court  of 
Queen's  Bench  who  affirmed  it.  Chief 
Justice  Dorion,  in  a  judgment  which 
I'eceived  the  concurrence  of  two  other 
Judges,  acknowledged  that,  having  regard 
to  the  observations  of  this  Board  in  the 
case  of  The  Citizens  Insurance  Company 
of  Canada  v.  Parsons  (1),  it  could  not  be 
held  that  the  incorporation  of  the  associa* 
tion  was  beyond  the  powers  of  the  Do- 
minion Parliament,  and  illegal ;  and  the 
majority  of  the  Court  gave  judgment  upon 
the  assumption,  as  their  Lordships  under- 
stand the  reasons  of  the  Judges,  that  the 
afisociation  was  lawfully  incorporated.   The 
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conclusion  of  the  formal  judgment  of  the 
Court  is  as  follows  : — 

''That  the  said  company,  respondents, 
had  and  have  no  right  to  act  as  a  corpora- 
tion for  or  in  respect  of  any  of  the  said 
operations  of  buying,  leasing  or  selling  of 
landed  property,  buildings  and  appurten- 
ances thereof,  or  the  purchase  of  building 
materials  to  construct  villas,  homesteads, 
cottages,  or  other  buildings  and  premises, 
or  the  selling  or  letting  of  the  same,  or  the 
establishment  of  a  building  or  subscription 
fund  for  investment  or  building  purposes, 
or  the  acting  as  agents  in  connection  with 
such  operations  as  the  aforesaid,  or  any 
like  affiiirs,  or  any  matter  of  property  or 
civil  rights,  or  any  objects  of  a  purely  local 
or  provincial  nature,  in  any  manner  or  way 
within  the  said  province  of  Quebec,  and 
doth  prohibit  the  said  company,  respon- 
dents, from  acting  as  a  corporation  within 
the  said  province  of  Quebec  for  any  of  the 
ends  or  the  puq)oses  aforesaid.'' 

Mr.  Justice  Monk,  in  a  short  but  dear 
judgment,  dissented  from  his  colleagues, 
and  agreed  with  Mr.  Justice  Caron's  judg- 
ment. 

Their  Lordships  cannot  doubt  that  the 
majority  of  the  Court  was  right  in  refusing 
to  hold  that  the  association  was  not  law- 
fully incorporated.  Although  the  observ- 
ations of  this  Board  in  The  Citizens  In- 
surance  Company  of  Canada  v.  Parsons 
(1),  referred  to  by  the  Chief  Justice,  put  a 
hypothetical  case  by  way  of  illustration 
only,  and  cannot  be  regarded  as  a  decision 
on  the  case  there  supposed,  their  Lord- 
ships adhere  to  the  view  then  entertained 
by  them  as  to  the  respective  powers  of  the 
Dominion  and  Provincial  Legislatures  in 
regard  to  the  incorporation  of  companies. 

It  is  asserted  in  the  petition,  and  waa 
argued  in  the  Courts  below  and  at  this 
bar,  that  inasmuch  as  the  association  had 
confined  its  operations  to  the  province  of 
Quebec,  and  its  business  had  been  of  a 
local  and  private  nature,  it  followed  that 
its  objects  were  local  and  provincial,  and 
consequently  that  ita  incorporation  be- 
longed exclusively  to  the  Provincial  Legis- 
lature. But  surely  the  fiact  that  the 
association  has  hitherto  thought  fit  to  con- 
fine the  exercise  of  its  powers  to  one  pro- 
vince cannot  affect  its  status  or  capacity 
as  a  corporation,  if  the  Act  inoorporating 
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the  association  was  originally  within  the 
legislative  power  of  the  Dominion  Parlia- 
ment. The  company  was  incorporated 
with  powers  to  carry  on  its  hosiness,  con- 
sisting of  varioos  kinds,  throughout  the 
Dominion.  The  Parliament  of  Canada 
could  alone  constitute  a  corporation  with 
these  powers ;  and  the  fact  that  the  exer- 
cise of  them  has  not  heen  co-extensive  with 
the  grant  cannot  operate  to  repeal  the  Act 
of  incorporation,  nor  warrant  the  judg- 
ment prayed  for — ^namely,  that  the  com- 
pany be  declared  to  be  illegally  constituted. 
It  is  unnecessary  to  consider  what  re- 
medy, if  any,  could  be  resorted  to  if  the 
incorporation  had  been  obtained  from  Par. 
liament  with  a  fraudulent  object,  for  the 
only  evidence  given  in  the  case  discloses 
no  ground  for  suggesting  fraud  in  obtaining 
the  Act. 

Their  Lordships  therefore  think  that  the 
Ooorts  in  Canada  were  right  in  holding 
that  it  was  not  competent  to  them  to  de- 
clare, in  accordance  with  the  prayer  of  the 
petition,  that  the  association  was  illegally 
incorporated  and  ought  to  be  dissolved. 

There  remains  the  question,  which  was 
mainly  argued  at  the  bar,  whether  the 
judgment  of  the  Court  of  Queen's  Bench, 
which,  shortly  stated,  declares  that  the 
association  has  no  right  to  act  as  a  corpo- 
ration in  respect  of  its  most  important 
operations  within  the  province  of  Quebec, 
and  prohibiting  it  from  so  acting  within 
the  province,  can  be  sustained. 

It  was  not  disputed  by  the  counsel  for 
the  Attomey-Ckneral  that,  on  the  assump- 
tion that  the  corporation  was  duly  con- 
stitutedy  the  prohibition  was  too  wide,  and 
embraced  some  matters  which  might  be 
lawfully  done  in  the  province  \  but  it  was 
urged  that  the  operations  of  the  company 
contravened  the  provincial  law,  at  the 
least,  in  two  respects — namely,  in  dealing 
in  land,  and  in  acting  in  contravention  of 
the  Building  Acts  of  the  province. 

It  may  be  granted  that,  by  the  law  of 
Quebec,  corporations  cannot  acquire  or 
hold  lands  without  the  consent  of  the 
Crown.  This  law  was  recognised  by  this 
Board,  and  held  to  apply  to  foreign  cor- 
porations in  the  case  of  The  Chaudih'e 
Odd  Mining  Company  v.  Desbarate  (2). 
It  may  also  be  assumed,  for  the  purpose 
of  this  appeal,  that  the  power  to  repeal  or 


modify  this  law  falls  within  No.    13  of 
section  92  of  the  British  North  America 
Act — ^namely,  "  Property  and  Civil  Rights 
within  the  Province  " — and  belongs  exclu- 
sively to  the  Provincial  Legislature ;  so 
that  the  Dominion  Parliament  could  not 
confer  powers  on  the  company  to  override 
it.     But  the  powei-s  found  in  the  Act  of 
incorporation  are  not  necessarily  inconsist- 
ent with  the  provincial  law  of  mortmain, 
which  does  not  absolutely  prohibit  corpo- 
rations from  acquiring  or  holding  lauds, 
but  only  requires^  as  a  condition  of  their 
so  doing,  that  they  should  have  the  consent 
of  the  Crown.    If  that  consent  be  obtained, 
a  corporation  does  not  infringe  the  pro- 
vindal  law  of  mortmain  by  acquiring  and 
holding  lands.      What  the  Act  of  incor* 
poration  has  done  is  to  create  a  legal  and 
artificial  person  with  capacity  to  carry  on 
certain  kinds  of  business,  which  are  defined, 
within  a  defined  area — namely,  throughout 
the  Dominion.     Among  other  things,   it 
has  given  to  the  association  power  to  deal 
in  land  and  buildings;  but  the  capacity  so 
given  only  enables  it  to  acquire  and  hold 
land  in  any  province  consistently  with  the 
laws  of  that  province  relating  to  the  ac- 
quisition and  tenure  of  land.     If  the  com. 
pany  can  so  acquire  and  hold  it,  the  Act 
of  incorporation  gives  it  capacity  to  do  so. 
It  is  said,  however,  that  the  company 
has,  in  fact,  violated  the  law  of  the  pro- 
vince by  acquiring  and  holding  land  with- 
out having  obtained  the  consent  of  the 
Crown.     It  may  be  so,  but  this  is  not  tlie 
case  made  by  the  petition.     Proceedings 
founded  on  the  alleged  violation  by  a  cor- 
poration of  the  mortmain  laws  would  in- 
volve an  enquiry  opening  questions  (some 
of  which  were  touched  upon  in  the  argu- 
ments at  the  bar)  regarding  the  scope  and 
effect  of  these  laws,  the  fact  of  the  Crown's 
consent,  the  nature  and  sufi^ciency  of  the 
evidence  of  it,  the  consequences  of  a  vio- 
lation of  the  laws,  and  the  proper  parties 
to  take  advantage  of  it :  questions  which 
are  certainly  not  raised  by  the  allegations 
and  conclusions  of  this  petition. 

So  with  respect  to  the  objections  founded 
on  the  Acts  of  the  province  with  regard 
to  building  societies.  Chief  Justice  Dorion 
appears  to  be  of  opinion  that,  inasmuch  as 
the  Legislature  of  the  province  had  passed 
Acts  rdating  to  such  sodeties,  and  defined 
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and  limited  their  operations,  the  Dominion 
Parliament  was  incompetent  to  incorporate 
the  present  association,  having  for  one  of 
its  objects  the  erection  of  buildings  through- 
out the  Dominion.  Their  Lordships,  at 
present,  fail  to  see  how  the  existence  of 
these  provincial  Acts,  if  oompatently  passed 
for  local  objects,  can  inteifere  with  the 
power  of  the  Dominion  Parliament  to  in- 
corporate the  association  in  question. 

If  the  association  by  its  operations  has 
really  infringed  the  Provincial  Building 
Societies  Acts,  a  proper  remedy  may  doubt- 
less be  found,  adapted  to  such  a  violation 
of  the  provincial  law ;  but,  as  their  Lord- 
ships have  just  observed  with  reference 
to  the  supposed  contravention  of  the  mort- 
main Acts,  that  is  not  the  case  made  by 
the  petition. 

It  now  becomes  material  to  examine 
more  closely  than  has  hitherto  been  done 
the  allegations  and  conclusions  the  petition 
really  contains.  The  first  paragraph,  after 
stating  that  the  corporation  carried  on  its 
operations  in  Quebec  exclusively,  concludes 
thus:  "the  whole  without  being  legally 
incorporated  or  recognised." 

The  2nd  paragraph  avers  that  the  opeiti- 
tions  of  the  company  being  confined  to 
Quebec,  and  being  of  a  merely  local  nature, 
affecting  property  and  civil  rights  in  the 
province,  "  could  not  lawfully  be  incorpo- 
i-ated  except  by  the  authority  of  the 
Legislature  of  the  province." 

The  3rd  paragraph  alleges  that,  for  these 
reasons,  "  the  Act  of  incorporation  is  null 
and  void,  the  said  Act  of  incorporation 
being  ultra  vires.** 

The  conclusion  and  prayer  based  on 
these  allegations  are,  that  the  association 
be  declared  to  be  illegally  incorporated,  be 
declared  dissolved,  and  prohibited  from 
acting  in  future  as  a  corporation. 

It  seems  to  their  Lordships  it  would  be 
a  violation,  not  only  of  the  ordinary  rules 
of  procedure,  but  of  fair  trial,  to  decide 
this  appeal  upon  a  new  case  which,  assum- 
ing a  lawful  incorporation,  rests  on  the 
supposed  infringement  of  the  laws  of  the 
province  by  the  company  in  conducting 
its  operations.  This  is  not  the  wrong 
struck  at  by  the  petition,  but  a  wrong- 
doing raising  issues  of  a  wholly  different 
character  to  those  to  which  the  allegations 
and  condusioDS  of  the  petition  are  alone 
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directed  and  adapted.  It  is  to  be  observed 
that  the  enquiries  made  of  the  company's 
secretary  were  of  a  general  nature,  and 
mainly  directed  to  support  the  allegation 
in  the  patition  that  the  company's  opera- 
tions had  been  limited  to  the  province  of 
Quebec.  No  investigation  of  the  title  to 
any  of  the  lands  it  held,  nor  of  any  par- 
ticular transaction,  was  gone  into  at  the 
hearing. 

The  99dth  article  of  the  Ck)de  of  Civil 
Procedure  requires  that  the  summons  to 
be  issued  "  must "  be  preceded.by  a  petition 
to  the  Court  containing  "  conclusions  ad- 
apted to  the  nature  of  the  contravention," 
to  be  supported  by  an  afiidavit;  and  pro- 
vides that  the  summons  cannot  be  issued 
upon  such  information  without  the  au- 
thority of  a  Judge.  It  is  quite  plain  that 
the  conclusions  of  this  petition  are  not 
adapted  to  the  case  now  relied  on  by  the 
Attorney-General;  so  that  neither  the 
general  principle  regulating  procedure  nor 
the  special  requirements  of  the  Code  allow 
of  its  being  set  up  on  these  proceedings. 

If  the  company  is  really  holding  pro- 
perty in  Quebec  without  having  complied 
with  the  law  of  that  province,  or  is  other- 
wise violating  the  provincial  law,  there 
may  be  found  proceedings  applicable  to 
such  violations  :  though  it  is  not  for  their 
Lordships  to  anticipate  them,  or  to  indicate 
their  form. 

It  should  be  observed  that  their  Lord- 
ships, in  the  case  supposed  in  their  judg- 
ment in  the  appeal  of  the  Citizens  Insurance 
Company,  in  regard  to  corporations  created 
by  the  Dominion  Parliament  with  power 
to  hold  land  being  subject  to  the  law  of 
mortmain  existing  in  any  province  in  which 
they  sought  to  acquire  it,  had  not  in  view 
the  special  law  of  any  one  province,  nor  the 
question  whether  the  prohibition  was  ab- 
solute, or  only  in  the  absence  of  the  Crown's 
consent.  The  object  was  merely  to  point 
out  that  a  corporation  could  only  exorcise 
its  powers  subject  to  the  law  of  the  pro- 
vince, whatever  it  might  be,  in  this  respect 

It  was  argued  that  the  judgment  of  the 
Court  of  Queen's  Bench  might  be  sustained 
by  the  part  of  the  prayer  which  asked 
that  the  company  "  be  prohibited  from 
acting  in  future  as  a  corporation  within 
the  province  of  Quebec  "  for  certain  pur- 
poses.   But  the  prohibition  is  asked  as 
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oonaeqtienti&l  upon  the  dedarations  prayed 
for,  and  when  these  are  refused,  there  are 
not  only  no  declarations,  but  no  allegations 
in  the  petition  to  sustain  itw  It  has  been 
seen  that  the  prohibition  oontaiiied  in  the 
judgment  of  the  Court  of  Queen's  Bench 
is  not  an  injunction  limited  to  restraining 
the  company  from  doing  specified  acts  in 
violation  of  particular  laws  of  the  proyince, 
but  is  a  general  prohibition  founded  on  a 
declaration  introduced  by  the  Court,  other 
than  those-prayed  for,  that  the  company  has 
no  right  to  at!t  aa  a  corporation  in  dealing 
with  lands  and  buildings,  and  certain  other 
matteiB  within  the  province.  This  deda- 
lation,  with  the  prohibition  founded  on  it, 
is  obviously  too  extensive.  A  prohibition 
in  these  wide  and  sweeping  tmns  would 
prohibit  the  company  from  acquiring  or 
dealing  in  lands,  though  it  had  the  Crown's 
consent,  and  could  only  be  warranted  by 
affirming  the  invalidity  of  the  Act  of 
incorporation,  which  would  be  opposed  to 
what  has  been  stated  in  the  previous  part 
of  this  judgment  to  be  their  Lordships' 
viewj  or  at  least  by  affirming  that  the 
company,  in  ezercisiDg  its  powers  in  the 
province,  must  necessarily  violate  the  pro- 
vincial law,  which,  as  ah'eady  shewn,  is 
not  a  necessary  consequence. 

In  the  result,  their  Lordships  will 
humbly  advise  Her  Majesty  to  reverse  the 
judgment  nnder  appeal,  and  to  order  that 
the  judgment  of  the  Superior  Court  be 
affirmed,  and  that  the  present  appellant's 
oostB  of  the  appeal  to  the  Court  of  Queen's 
Bench  in  Canada  be  paid  by  the  present 
respondent.  The  appellant  must  also  have 
the  costs  of  the  appeal  to  Her  Majesty. 


Solicitors — Simpson,  Hammond  k  Co.,  for  ap- 
pellant; Wilde,  Beiger^c  Moore,  for  respon- 
dent 
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1884      f  ^^^^  CALDWELI*   AND  ANOTHBE 
Aoril  7    1     iP'PP^^'^^) '*^'  PETER  MCLABEN 

^        *  (_  {respondent), 

Caruida — Ontario — Eights  o/  Water — 
Navigable  Streams  —  Lunvber  Traffic  — 
Statute  of  Upper  Canada^  c,  48.  ».  5 — 
Construction, 

The  consolidated  statutes  of  Upper 
Canctda,  c,  48,  bf/  section  16,  provide  that 
'^  All  persons  may  float  saw  logs  and  other 
timber  rafts  amd  craft  dovm  all  streams  in 
Upper  Canada  during  the  spring,  summer ^ 
and  a/aJtumn  freshets  " : — Held^  tha^  the 
words  "aU  streams"  include  not  only 
streams  floatable  at  oil  places,  but  also 
streams  having  a  sufficient  body  of  water 
above  and  below  a  natural  impediment, 
although  that  natural  impedijnent  renders 
the  stream  at  that  particular  spot  practi- 
call/y  v/afloaJUithle. 

This  was  an  appeal  from  a  judgment  of 
the  Supreme  Court  of  Canada. 

The  appellants  and  respondent  were 
timber  meiphants,  having  mills  at  the  . 
village  of  Carleton  Place,  on  the  river 
Mississippi.  On  the  4th  of  May,  1880, 
the  respondent  filed  a  bill  in  the  Court  of 
Chancery  for  the  province  of  Ontario, 
alleging  that  he  was  owner  of  land  abutting 
on  the  river  Mississippi;  that  the  places 
through  which  the  waters  of  the  river 
flowed  were  not  in  a  state  of  nature  float- 
able for  logs  and  timber  at  any  period  of 
the  year ;  that  such  places  had  been  made 
floatable  only  by  the  expenditure  and  im- 
provements made  thereon  by  the  respon- 
dent ;  and  praying  for  an  injunction  re- 
straining the  appellants  from  floating  their 
logs  and  timber  down  the  stream  at  such 
places. 

The  appellants  by  their  answer  denied 
that  the  stream  in  question  was  not 
floatable  for  timber  or  logs  at  any  time  of 
the  year,  and  claimed  that  they  had  a  right, 
under  the  statutes  of  the  province  of 
Ontario,  to  float  timber  and  saw  logs  down 
the  stream  in  question. 

The  Yioe-Chancellor  was  of  opinion  on 
the  evidence  that  the  places  in  question 
were  not  floatable  at  freshetSi  and  held 
that  under  these  circumstances  he  was 
bound  by  the  case  of  Boale  v.  Dickson  (1), 

(1)  13  U.C,  C.P.,  337. 
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which  decided  that  if  improvements  are 
necessary  to  render  livers  and  sti^eams 
Hoatable,  the  statute  12  Vict.  c.  87,  em- 
bodied in  the  consolidated  statute  of  Upper 
Canada,  c.  48,  did  not  apply,  and  that 
the  owner  of  the  soil  in  that  case  had  a 
right  to  prevent  all  intrusion  upon  the 
river.  The  decree  of  the  Court  restrained 
the  user  of  any  portion  of  the  streams 
where  they  passed  through  the  lands  of 
the  respondent. 

The  appellant  appealed  to  the  Court  of 
Appeal  of  the  province  of  Ontario,  which 
Court  reversed  the  decree  of  the  Vice- 
Chancellor. 

On  appeal  to  the  Supreme  Court  of 
Canada,  liiat'  Court  reversed  the  decision 
of  the  Court  of  Appeal  of  the  province  of 
Ontario,  and  affirmed  the  judgment  of  the 
Vice-Chancellor. 

From  this  judgment  the  present  appeal 
was  brought. 

Bethune,  Q,0.  (Canadian  bar),  and 
Jeune,  for  the  appellants. — The  respondent 
had  no  right  to  prevent  the  appellants 
fi*om  floating  timber  and  logs  down  the 
stream  in  question.  The  statute  enlarges 
the  common  law  right,  and  confers  in  the 
public  interest  the  right  on  every  one  to 
float  timber  and  logs  down  every  stream 
in  the  province  available  for  the  purpose. 
The  respondent  asserts  a  right  to  prevent 
the  appellants  from  using  the  stream  at 
all  where  it  passes  through  his  property. 
The  streams  in  question  were  in  their 
natural  condition  floatable  for  timber 
and  logs  at  the  time  of  freshets.  They 
referred  to  Boale  v.  Dickson  (1),  Bett 
V.  The  Corporation  of  Qtiebec  (2),  and 
to  the  Canadian  Statutes,  7  Yict.  c.  36 ; 
10  &  11  Vict.  c.  20;  12  Vict.  c.  87;  14 
&  15  Vict.  c.  123,  and  18  Vict  o.  84. 

The  SoUcitor-GenercU  {Herschett,  Q.C.), 
McCarthy  (Canadian  bar),  and  Crwmp^ 
for  the  respondent. — ^The  revised  statutes 
of  Ontario  confer  no  rights  on  the  ap- 
pellants. The  statutes  relate  only  to 
streams  which  are  naturally  navigable  or 
floatable,  and  not  to  streams  made  navi- 
gable or  floatable  by  improvements.  The 
effect  of  the  decisions,  from  the  time  the 
statute  first  received  judicial  interpretation 

(2)  49  Law  J.  Rep.  P.O.  1 ;   Law  Bep.  6  App. 
Cas.  84. 


up  to  the  present,  has  been  to  establish  a 
rule  of  property  law  in  &vour  of  owner- 
ship. Upon  the  faith  of  this  rule,  estab- 
lished as  it  has  been  for  many  years, 
extensive  properties  have  been  acquired 
and  large  sums  have  been  expended  in  im* 
provements.  The  statute  in  question 
being  in  diminution  of  private  rights 
ought  to  be  strictly  construed.  They 
referred  to  The  Queen  v.  Meyera  (3), 
Brown  v.  Chadboume  (4),  Morgan  v. 
King  (5),  The  Thunder  Bay  Biver 
Booming  Compcmy  v.  Speechley  (6),  The 
Western  Counties  Eailtoay  Company  v. 
The  Windsor  and  Annapolis  RaUway 
Company  (7)  WeUs  v.  The  London^  Til- 
huryy  and  Southend  RaUtoay  Company 
(8),  Larg  v.  Anderson  dc  Co.  (9)  and  The 
Metropolitan  Asylums  District  v.  Hill 
(10). 

LoBB  Blackburn  delivered  the  judg- 
ment of  their  Lordships  (11) : — 

In  this  case  the  now  respondent,  as 
plaintifl*,  filed  in  the  Court  of  Chancery, 
Ontario,  on  the  4th  of  May,  1880,  a  bill 
of  complaint,  and  the  appellants,  aa  defen- 
dants, filed  an  answer  on  the  11th  of 
August,  1880.  Issues  of  fact  were  raised, 
and  evidence  was  heard  at  great  length 
before  Vioe-Chancellor  Proudfoot,  who, 
on  the  16th  of  December,  1880,  pro- 
nounced this  judgment : — 

**  1.  This  Court  doth  declare  that  those 
portions  of  the  three  streams  referred  to  in 
the  plaintiff's  bill  of  complaint,  where  they 
pass  through  the  lands  of  the  plaintiff, 
described  in  the  said  bill,  when  in  a  state 
of  nature  were  not  navigable  or  floatable 
for  saw  logs  and  other  timber  rafts  and 
crafts  down  the  same,  and  doth  order  and 
decree  the  same  accordingly. 

"  2.  And  this  Court  doth  further  de- 

(3)  8  U.C.,  C.P.,  306. 

(4)  31  Maine  Rep.  25. 
(6)  30  Barbour,  9. 

(6)  31  Mich.  336. 

(7)  51  Law  J.  Rep.  P.O.  43 ;  Law  Bep.  7  App. 
Cas.  178. 

(8)  Law  Rep.  5  Chanc.  126. 

(9)  Law  Rep.  3  App.  Gas.  546. 

(10)  50  Law  J.  Rep.  Q.B.  353 ;  Law  Rep. 
6  App.  Cas.  193. 

(IL)  Lord  Blackburn,  Sir  Barnes  Peacock,  Sir 
Robert  Collier,  Sir  Richard  Coach^  and  Sir 
Arthor  Uobhoose. 
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dare  that  the  plaintiff  is  entitled  to  the 
uaer  of  those  portions  of  the  said  streams 
where  they  pass  and  flow  through  the 
lands  of  the  plaintiff  in  the  said  hill  of 
complaint  described,  and  to  the  improve- 
ments thereon,  freed  from  the  inteiTup- 
tion,  molestation  or  interference  of  the 
defendants  or  either  of  them,  or  their  or 
either  of  their  servants,  workmen  or 
agents,  and  doth  farther  declare  that  the 
defendants  have  no  right  to  the  user  of 
such  parts  of  the  said  streams  for  the  pur- 
pose of  driving  timber  and  saw  logs,  and 
doth  order  and  decree  the  same  accord- 
ingly. 

"  3.  And  this  Oonrt  doth  further  order 
and  decree  that  a  writ  of  injunction  be 
awarded  to  the  plaintiff,  perpetually  re- 
straining the  defendants,  their  servants, 
workmen,  and  agents,  from  interfering 
with  the  plaintiffs  user  of  the  said  streams 
where  they  pass  through  the  lands  of  the 
plaintiff  described  in  the  said  bill,  and  of 
the  improvements  erected  on»  the  said 
streams,  and  lestraining  the  defendants 
from  using  such  parts  of  the  said  streams 
and  the  said  improvements  for  the  purpose 
of  driving  their  timber  and  saw  logs." 

This  decree  was  brought  by  appeal  be- 
fore the  Court  of  Appeal  of  Ontario,  and, 
on  the  8th  of  July,  1881,— 

''It  was  ordered  and  adjudged  by  the 
said  Court  that  the  siiid  appeal  should  be 
and  the  same  was  allowed  without  costs ; 
and  that  the  bill  of  complaint  of  the  said 
Peter  McLaren,  in  the  Court  below,  be 
and  the  same  is  hereby  dismissed  without 
costs,  except  in  so  £gu:  as  the  costs  of  the 
appellants  (the  defendants  in  the  Court 
below)  have  been  increased  by  reason  of 
the  motion  for  an  interlocutoiy  injunc- 
tion, and  except  their  costs  of  appeal  to 
this  Court  from  the  order  grantmg  such 
interlocutory  injunction ;  and  as  to  such 
excess  and  costs  of  appeal,  the  same  are  to 
be  paid  by  the  respondent  to  the  appel- 
lants forthwith,  after  taxation  thereof.'' 

This  order  was  brought  by  appeal  be- 
fore the  Supreme  Court  of  Canada,  and 
on  the  28th  of  November,  1882,  it  was 
ordered  by  that  Court — 

''That  the  said  a])peal  should  be  and 
the  same  was  allowed,  that  the  said  order 
of  the  Court  of  Appeal  for  Ontario  should 
be  and  the  same  was  revei-sed,  and  that 
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the  decree  of  the  Court  of  Chancery  of 
Ontario,  dated  the  sixteenth  day  of  De- 
cember, 1880,  should  be  and  the  same  was 
affirmed. 

"  And  this  Court  did  further  order  and 
adjudge  that  the  said  respondents  should 
pay  to  the  said  appellant  the  costs  incurred 
by  the  said  appellant,  as  well  in  the  said 
Court  of  Appeal  for  Ontario  as  in  this 
Court." 

It  is  from  this  last  order  that  the 
present  appeal  is  brought. 

There  are  some  things  not  now  in  con- 
troversy which  it  is  better  to  state  before 
examining  the  allegations  in  the  bill  and 
answer. 

The  waters  which  drain  from  a  con- 
siderable tract  in  Upper  Canada  collect  so 
as  to  form  ^  river  cedled  the  Mississippi, 
which  flows  down  to  and  into  the  river 
Ottawa.  There  is  no  controversy  as  to 
the  Mississippi  below  a  point  in  the  town- 
ship of  Dalhousie  called  High  Falls. 

The  lie  of  the  country  above  that  point 
is  shewn  by  a  map  prepared  by  the  plain- 
tiff below  (now  respondent),  and  adopted 
and  used  on  the  argument  here  by  the 
appellants. 

The  waters  which  flow  over  High  Falls 
have  their  origin  in  a  district  of  consider- 
able dimensions,  now  divided  into  several 
townships.  The  upper  port  of  this  district 
does  not  appear  to  be  very  steep,  tliough 
on  some  of  the  creeks  in  it  there  appear  to 
be  rapids.  The  creeks,  at  places  widening 
into  lakes,  finally  converge  into  Cross  Lake, 
in  the  township  of  Palmerston.  Thence 
the  waters  flow  in  what  must  be  a  con- 
siderable body  of  water  down  a  steep  and 
rocky  country ;  and  this  continues  to  be 
the  character  of  the  country  for  some 
miles.  The  body  of  water  flowing  down 
this  passes  over  a  succession  of  rapids  and 
waterfalls.  The  waterfall  which  is  lowest 
down  is  High  Falls ;  below  that  there  is 
no  contix)versy  that  the  Mississippi  is 
floatable. 

All  this  country  was  till  within  the  last 
forty  or  flfty  years  in  a  state  of  nature,  and 
belonged  to  the  Crown.  It  was  covered 
with  timber,  and  the  waters  flowed  as  the 
force  of  gravity  dii-ected  them. 

And  now  it  is  convenient  to  examine 
the  allegations  in  the  bill  and  answer. 

The  bill  of  complaint  of  the  plaintiff 


:56 


PRIVY  COUNCIL  CASES. 


[N.S. 


Caldivell  v.  McLaren, 


was  filed  on  the  4th  of  May,  1880,  in  the 
Court  of  Chancery,  Ontario.  It  states 
that  the  plaintiff  is  a  timber  dealer,  having 
bis  principal  saw  mill  at  Carleton  Place,  a 
village  on  the  Mississippi,  a  considerable 
distance  down  below  High  Falls.  The  de- 
fendants also  are  timber  dealers,  having 
their  principal  saw  mill  also  at  Carleton 
Place. 

Both  the  plaintiff  and  the  defendant 
have  taken  from  the  Crown  growing  timber 
on  the  lands  which  form  the  upper  town- 
ships, the  waters  from  which  flow  over 
High  Falls. 

The  bill  states  that  the  plaintiff  is  owner 
in  fee  simple  of  several  lots  of  land.  He 
derives  his  title  from  grants  by  the 
Crown,  some  to  himself  and  some  to 
persons  from  whom  he  claims  by  mesne 
conveyances. 

The  dates  of  those  grants  are  all  given 
in  the  bill ;  the  earliest  grant  in  point  of 
date  is  one  of  the  3rd  of  August,  1853,  to 
one  Skead,  of  lands  at  High  Falls,  and  the 
latest  in  date  is  one  of  the  18th  of  Sept- 
ember, 1879,  to  the  plaintiff  himself,  of 
lands  on  one  of  the  creeks  above  Cross 
Lake.  It  is  not  unimportant  to  remark 
that  all  the  grants  under  which  the  plain- 
tiff claims  are  subsequent  in  date  to  the 
Act  of  1849. 

The  bill  then  contains  these  state- 
ments : — 

"  8.  The  plaintiff  is  also  the  owner  of 
large  tracts  of  timber  land  in  the  aforesaid 
townships  and  along  the  banks  and  in  the 
vicinity  of  the  said  streams,  and  he  has  for 
many  years  pa^  been  using,  and  is  now  using, 
and  expects  for  many  years  to  come,  and 
until  the  timber  on  the  said  land  so  owned 
by  the  plaintiff  has  become  exhausted,  to 
continue  to  use  the  said  streams  for  the 
purpose  of  driving  or  floating  down  his 
timber  and  logs  to  his  mill  at  Carleton 
Place  aforesaid. 

"  9.  The  said  streams  were  not  navigable 
streams  nor  floatable  for  logs  and  timber 
during  the  time  the  said  lands  were  vested  in 
the  Crown,  nor  until  after  the  time  when  the 
improvements  hereinafter  referred  to  were 
made  on  the  said  streams,  and  when  they 
were  in  their  natural  and  unimproved 
state  the  said  streams  would  not,  even 
during  the  freshets,  permit  of  saw  logs  or 
timber  being  floated  down  the  same,  but, 


on  the  contrary,  were  quite  useless  for  that 
purpose. 

"  10.  The  plaintiff  is  entitled,  both  as 
liparian  proprietor  and  as  owner  in  fee 
simple  of  the  bed  of  the  said  streams, 
where  they  pass  and  flow  through  the  said 
lots,  respectively,  to  the  absolute,  exclu- 
sive, and  uninterrupted  user  of  tiie  said 
streams  for  all  purposes  not  forbidden  by 
law,  and  amongst  other  purposes  to  the 
absolute  and  exclusive  right  to  the  user  of 
the  same  for  the  purpose  of  floating  or 
driving  saw  logs  and  timber  down  the  same. 

"  11.  The  plaintiff  has  for  many  years 
been  engaged  in  the  business  of  lumbering 
in  the  said  county  of  Lanark,  and  at  other 
places  throughout  that  province,  and  more 
particularly  in  the  timber  r^on  along  the 
banks  and  in  the  vicinity  of  the  said 
streams ;  and  in  order  to  get  to  his  mill  at 
Carleton  Place  aforesaid,  and  to  market 
the  timber  and  saw  logs  cut  in  that  region, 
the  plaintiff  and  various  other  persons  and 
firms,  the  whole  of  whose  rights  and 
interests  therein  and  thereto  have  been 
acquired  by  purchase  by  the  plaintiff,  have 
expended  a  lai^  amount  of  money,  to  wit, 
not  less  than  one  hundred  and  fifty  thousand 
dollars,  not  only  where  the  said  streams 
run  and  flow  through  the  lots  above  de- 
scribed, but  at  various  other  parts  thereof, 
over  a  length  of  about  fifteen  mOes  on  the 
said  'Buckshot  Creek,'  and  a  length  of 
about  fifty  miles  on  the  said '  Louse  Creek,' 
and  main  branch  of  the  '  Mississippi,'  in 
improving  the  said  streams,  by  deepening 
the  same  by  clearing  out  therefrom  stumps, 
trees,  and  debria  of  all  kinds,  by  erecting 
dams,  slides,  and  other  erections  and  im- 
provements wherever  necessary  on  the  said 
streams,  and  occasioned  by  the  existence  of 
rapids,  falls,  and  shallows  in  the  course 
thereof ;  and  by  reason  of  such  expenditure 
the  said  streams  have  become  navigable 
for  saw  logs  and  timber,  which,  with  the 
aid  of  such  dams,  slides,  and  other  erections, 
may  now  be  floated  down  the  said  streams 
during  the  time  of  freshets,  which  occur 
chiefly  in  the  spring  of  the  year. 

'<  12.  On  the  various  parts  of  the  said 
streams  which  run  and  flow  through  the 
said  lands  hereinbefore  described,  the 
plaintifl^  and  those  through  whom  he  daims 
the  said  lands,  have  expended  a  large 
amount  of  money  in  making  certain  specific 
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and  very  valuable  improvements — that  is 
to  say  "  : — 

(The  description  of  the  improvement  at 
High  Falls  may  serve  as  a  sample) : — 

''  On  the  said  parcel  of  land,  being  the 
front  half  of  lot  number  fourteen  in  the 
first  conceasion  of  the  township  of  Sher- 
brooke  North,  the  plaintiff,  and  those 
through  whom  he  claims  the  said  parcel  of 
land,  at  a  place  called  'High  Falls,'  a 
portion  of  the  said  Mississippi  river,  which 
runs  through  the  said  lot,  have  erected 
a  dam  across  the  said  Mississippi,  where 
there  is  a  fall  of  about  seventy  feet  from 
an  island  in  the  centre  of  the  said  stream 
to  the  south  shore  thereof,  and  also  a  dam 
between  the  said  island  and  the  north  shore 
thereof,  and  the  said  plaintiff,  or  those 
through  whom  he  claims — that  is  to  say, 
the  said  Skead  and  Gilmour,  or  one  of 
them — has  formed  an  artificial  stream, 
consisting  of  a  ontting  through  rock  and 
earth,  and  a  slide  connecting  the  lake  or 
pond  above  the  said  High  Falls,  on  an  ex- 
tension of  the  said  Mississippi  river,  with 
the  lake  or  pond  below  the  said  £ei11s,  which 
said  cutting  also  passes  through  the  afore- 
mentioned lot  in  the  township  of  Dalhousie, 
the  effect  of  the  building  of  the  said  dams 
at  the  entrance  of  the  '  High  Falls '  being 
to  raise  the  leyel  of  the  waters  in  the  said 
pond  or  lake  above  the  same,  and  to  form 
a  stream  in  the  said  cutting  or  artificial 
stream  as  aforesaid  made  through  the  said 
lot  fourteen  and  the  said  lot  in  Dalhousie, 
and  thus  rendering  the  same  capable  of 
floating  saw  logs  and  timber  down  the 
same. 

"31.  The  defendants,  being  engaged  in 
their  business  as  hereinbefore  allied,  have 
recently  got  out  of  the  woods  in  the  said 
township  of  Abinger  a'  large  quantity  of 
saw  logs,  to  wit,  about  nine  thousand  saw 
logs,  the  whole  of  which  is  now  lying  in 
or  being  driven  by  the  defendants  down 
the  said  Buckshot  Creek,  and  they  com- 
menced to  enter  the  said  improvements  on 
Buckshot  Creek  on  the  twenty-seventh 
day  of  April,  one  thousand  eight  hundred 
and  eighty,  and  they  have  taken  them 
over  the  improvements  hereinbefore  par- 
ticularly referred  to,  and  made  as  afore- 
said on  lot  one  in  the  third  concession 
of  Abinger  aforesaid,  and  they  are  now 
driving  them   down  the  said  Buckshot 


MICHAELMAS  1883  to  MICHAELMAS  1884. 


37 


Creek  with  the  intention  of  taking,  and 
they  threaten  and  intend  to  take,  them 
over  the  other  hereinbefore  described  im* 
provementi^  made  as  aforesaid  on  the  said 
Buckshot  Creek,  and  down  through  the 
main  branch  of  the  said  Mississippi,  and 
will  do  BO  unless  restrained  by  the  order 
and  injunction  of  this  honourable  Court. 

"  32.  The  defendants  are  also  taking  a 
quantity  of  saw  logs,  about  ten  thousand 
in  number,  down  the  said  Louse  Creek^ 
and  through  the  said  lands  belonging  to 
the  plaintiff  in  the  township  of  Denbigh, 
and  thence  down  the  said  stream,  and  to 
do  this  the  defendants  threaten  and  intend 
to  avail  themselves,  and  unless  restrained 
by  tMs  honourable  Court  they  will  avail 
themselves,  of  the  said  improvements  made 
by  the  plaintiff  and  those  under  whom  he 
claims,  and,  in  so  floating  and  running  the 
said  timber  and  saw  logs  down  the  three 
said  streams,  the  defendants  are  interfering 
with  and  obstructing  the  plaintiff  and  his 
employes  in  floating  and  running  down 
the  plaintiff's  timber  and  saw  logs,  to  the 
great  damage  and  injury  of  the  plaintiff, 
and  to  the  damage  and  injury  of  the  said 
improvements. 

*'  33.  The  defendants,  in  so  floating  and 
running  their  timber  and  saw  logs  down 
the  said  streams,  are  wrongfully  and  for- 
cibly, and  without  right  or  colour  of  right, 
making  use  of  the  improvements  made  by 
the  plaintiff  and  those  nnder  whom  he 
claims,  and  to  which,  for  the  reason  afore- 
said, the  plaintiff  is  entitled  to  the  exclu- 
sive and  uninterrupted  user  .... 

"  37.  The  plaintiff  further  shews  that 
the  defendants  have  made  use  of  the  said 
streams  and  the  improvements  thereon 
without  any  authority  or  licence  from  the 
plaintiff,  and  well  knowing,  as  the  facts 
are,  that  the  plaintiff  was  the  owner  of 
such  improvements,  and  that  owing  to  the 
said  improvements,  all  of  which  have  been 
made  by  the  said  plaintiff  or  those  through 
whom  he  claims,  the  said  streams  had  be- 
come useful  for  the  purpose  of  floating 
down  saw  logs  and  timber,  and  that  before 
the  said  improvements  were  made,  and 
when  the  streiEims  were  in  a  state  of  nature, 
they  would  not  permit  of  timber  and  saw 
logs  being  floated  down  the  same  even 
during  fiiaahets,  yet  the  defendants  have 
never  paid  to  the  plaintiff  any  compensa^ 
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iion  for  the  user  of  the  said  streams  and 
improvementSy  and  the  plaintiff  submits 
that  the  defendants  are  liable  to  pay  him 
compensation  therefor,  and  that  this  hon- 
ourable Court  should  direct  an  account  to 
be  taken  of  the  amount  of  compensation 
which  the  defendants  should  pay,  and  that 
the  defendants  shoidd  be  ordered  to  pay 
the  same  to  the  plaintiff  when  so  ascer- 
tained.'' 

The  following  are  the  more  material 
parts  of  defendants'  answer : — 

"  We  are  the  owners  of  certain  timber 
limits  situated  in  the  townships  of  Abinger 
and  Denbigh,  in  the  county  of  Addington, 
for  the  purchase  of  which  we  paid  a  very 
large  sum  of  money. 

"The  said  limits  were  originally  the 
property  of  the  Crown,  and  were  sold  by 
the  Crown  Lands  DepaHment  to  one 
Skead,  and  we  claim  title  thereto  through 
the  said  purchaser  from  the  Department. 

''Our  object  in  purchasing  the  said 
limits  waA  to  obtain  a  supply  of  timber 
and  saw  logs  for  our  mills  at  Carleton 
Place,  and  we  would  not  have  purchased 
and  ^  paid  the  price  we  did  for  them  for 
any  other  purpose  or  object. 

''  Timber  and  saw  logs,  cut  and  manu- 
factured upon  the  said  limits,  can  only  be 
brought  to  our  saw-mill  by  means  of  the 
Mississippi  river,  and  Buckshot  and  Louse 
Creeks,  mentioned  in  the  plaintiff's  bill, 
form  Uie  only  outlets  by  which  the  said 
timber  and  saw  logs  from  our  said  limits 
can  be  carried  to  the  said  Mississippi  river. 

"  We  deny  the  allegations  contained  in 
the  9th  and  10th  paragi-aphs  of  the  said 
bill,  and,  on  the  contrary,  we  say  that  we 
are  informed  and  believe,  and  charge  the 
fact  to  bo,  that  the  said  Mississippi  river 
and  Buck^ot  and  Louse  Creeks  are  all 
streams  which  are  navigable  or  floatable 
for  timber  and  saw  logs  within  the  mean- 
ing of  the  statutes  in  that  behalf,  and  we 
daun  the  benefit  of  the  said  statutes. 

"We  deny  that  the  alleged  improve- 
ments upon  the  said  streams,  claimed  by 
the  plaintiff,  confer  upon  him  the  rights 
he  claims  against  us  by  his  said  bill,  but 
we  have  nevertheless  been  always  ready 
and  willing,  and  before  the  commencement 
of  the  suit  we  offered  the  plaintiff,  to  pay 
him  any  proper  sum  for  the  use  of  any  of 
said  improvements,  or  any  loss  or  damage 


that  he  might  fairly  claim  to  be  pat  to  by 
reason  of  the  passage  of  our  said  timber 
and  logs  over  the  said  improvements,  and 
we  offered  to  submit  the  question  of  the 
amount  we  should  pay  to  arbitration,  but 
the  plaintiff  would  not  accede  to  any  of 
our  offers." 

Mr.  Justice  Strong  b^ns  his  judgment 
by  saying : — 

"  The  finding  of  the  learned  Judge  be- 
fore whom  this  case  was  tried,  that  those 
parts  of  the  river  Mississippi  and  of  Louse 
and  Buckshot  Creeks,  at  which  the  appel- 
lant has  constructed  his  improvements, 
were  not  originally  and  in  their  natural 
state  capable  of  being  used,  even  in  times 
of  freshets,  for  the  transportation  of  saw 
logs  or  timber,  was  not  on  the  argument 
of  this  appeal  demonstrated  to  be  erroneous, 
and  a  careful  perusal  of  the  evidence  has 
led  me  to  the  conclusion  that  an  attempt 
to  impugn  that  finding  would  have  been 
hopeless,  even  if  we  could  have  entirely 
disregarded  the  rule  so  often  laid  down  in 
this  Court,  that  the  finding  of  the  Judge 
before  whom  the  witnesses  were  examined 
is,  in  the  case  of  contradictory  evidence, 
entitled  to  the  strongest  possible  presump- 
tion in  its  favour.  We  must,  therefore, 
assume  the  facts  to  be  as  they  are  stated 
in  the  first  declaration  with  which  the 
decree  under  appeal  is  prefaced,  namely, — 

"'That  those  portions  of  the  three 
streams  referred  to  in  the  plaintiff's  bill 
of  complaint,  where  they  pass  through  the 
lands  of  the  plaintiff,  when  in  a  state  of 
nature  were  not  navigable  or  floatable  for 
saw  logs  and  other  timber,  rafts,  and  crafU> 
down  the  same.' 

"  The  appellant's  title  to  the  lands  upon 
which  he  has  made  the  improvements  in 
question,  including  the  beds  of  the  respec- 
tive streams,  was  not  seriously  disputed, 
and  has  been  established  by  the  production 
of  his  title-deeds.  The  question  for  this 
Court  to  determine  is,  Uierefore,  purely 
one  of  law." 

To  this  their  Lordships  agree.  The  re- 
spondent  cannot  now  contend  that  timber 
could  not  be  practically  floated  down  those 
portions  of  the  streams  whilst  in  a  state 
of  nature,  though  not  so  well  or  so  pro- 
fitably as  after  the  improvements  were 
made ;  and  the  Yice-Chancellor  cannot  l)e 
understood  to  find  that  it  was  im|)0S8ib]e 
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to  float  any  timber  at  all  over  High  Falls. 
For  instance,  in  an  affidavit  used  by  the 
plaintiff  for  the  purpose  of  obtaining  an 
interim  inj  auction,  Mr.  T.  Skead  says : — 

"  I  purchased  High  Falls,  in  the  thirtieth 
paragraph  of  the  bill  referred  to,  from  the 
plaintiffs  fJEtther,  and  built  the  dam  and 
slides  there;  and  about  the  year  of  our 
Lord  eighteen  hundred  and  forty-nine  I 
took  John  Allan  Snow,  a  surveyor,  with 
me  and  surveyed  the  whole  line  of  the 
river  from  High  Falls  to  Cross  Lake,  and 
he  and  I  then  drew  a  plan  of  the  improve- 
ments which  we  thought  necessary  to  make 
the  river  navigable  and  floatable  for  timber 
and  saw  logs,  which  said  improvements 
were  substantially  carried  out  by  Messrs. 
Gihnour  &  Co.,  who  piurchased  from  me 
the  lands  and  limits  bordering  on  this 
portion  of  the  said  Mississippi. 

''  Before  the  improvements  at  High  Falls 
a  Mr.  Playfair,  during  the  highest  freshets, 
used  to  run  a  few  hundred  logs  over  the 
falls,  but  they  were  so  injured  and  damaged 
in  their  transit  thereover  that  he  told  me 
he  would  have  to  give  it  up.  I  had  not 
made  the  slide  hereinbefore  referred  to." 

The  finding  of  the  Yice-Chancellor  must 
be  understood  as  meaning  only  that  in  a 
commercial  sense  it  could  not  be  done; 
the  timber  being  so  difficult  to  guide  over 
the  falls  and  so  liable  to  be  injured  that 
DO  one  could  profitably  do  it,  and  conse- 
quently no  one  would  do  it.  And  it  must 
be  taken,  as  admitted,  that  at  many  places 
above  High  Falls  and  for  considerable  dis- 
Btanoes  timber  could  be  floated  along  the 
streams.  Obviously  this  must  have  been 
the  case  wherever  the  streams  expanded 
into  lakes. 

So  understanding  the  finding,  the  ques- 
tion, which  though  raised  as  to  many 
places  may  most  conveniently  be  dealt  with 
as  if  it  related  to  one  only,  seems  to  be 
this:— 

The  waters  have  formed  a  stream  or 
river,  which  for  many  miles  is  capable  of 
floating  logs  and  timber,  at  least  during 
the  freshets,  down  towards  a  market^  but  at 
a  partof  ity  where  the  soil  on  both  sides  of 
the  stream  belongs  to  the  plaintiff,  there  is 
a  natural  obstade,  such  as  a  rapid  and 
waterfall,  which  renders,  it  impracticable 
in  any  commercial  sense  to  float  timber 
down  the  stream  at  that  part. 


The  plaintiff,  or  those  through  whom  he 
claims,  have  made  improvements,  consist- 
ing substantially  of  dams  above  the  water- 
fall to  keep  the  waters  back  so  as  to  make 
the  rapid  deeper  and  slower,  and  made 
slides  over  the  top  of  the  dam  and  down 
to  below  the  falls,  so  that  timber  can  by 
means  of  those  slides  be  carried  safely  over 
the  waterfall.  The  defendants  propose  to 
bring  their  timber  from  the  part  of  the 
stream  above  the  obstacle  by  means  of 
these  improvements.  They  do  not  daim 
to  do  this  by  any  common  law  right,  but 
by  virtue  of  certain  statutes  of  Upper 
Canada.  And  it  cannot  be  disputed  that 
the  Legislature  had  full  power  to  confer 
such  a  right ;  whether  they  have  done  so 
or  not  must  depend  on  the  construction  of 
the  statutes. 

The  defendants  have  always  been  ready 
and  willing  to  pay  for  the  use  of  the  im- 
provements ;  thiB  is  obviously  fair  and  just, 
but  it  is  not  pretended  that  the  statutes 
provide  in  terms  that  if  the  defendants 
use  sudi  improvements  they  shall  pay  for 
them.  Had  either  of  them  done  so,  the 
intention  of  the  Legislature  to  authorise 
them  to  pass  over  the  obstacle  by  means 
of  the  improvements  would  have  been 
quite  clear.  The  absence  of  any  such 
provision  is  strongly  relied  on  as  diewing 
that  the  L^islature  did  not  so  intend. 

The  plaintiff  relies  on  his  common  law 
right,  as  owner  of  the  soil,  to  prevent  any 
one  from  using  his  soil  in  any  way  whidi 
he  does  not  choose  to  allow,  unless  by  sta- 
tute that  right  is  abridged,  as  it  may  be. 

There  has  been  a  considerable  diversity 
of  opinion  amongst  the  Judges  in  the 
Courts  below.  Their  Lordships  have 
perused  their  opinions  with  much  advant- 
age, and  have  with*  great  care  considered 
the  reasons  of  those  from  whom  they  differ. 
Li  the  result  they  come  to  the  oon- 
dusion  that  the  judgment  of  the  Court  of 
Appeal  for  Ontafio  is  right  and  should  be 
restored. 

They  think  that  there  can  be  no  doubt 
that  by  the  law  of  England  the  owner  of 
the  soil  on  both  sides  of  a  running  stream, 
whether  it  be  navigable  or  not,  is,  prima 
facie  at  least,  owner  of  the  soil  which 
forms  the  bed  of  the  stream,  and,  as  owner 
of  this  land  covered  by  water,  has  all  the 
rights  of  a  landowner.    But  this  is  subject 
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to  all  rights  of  the  owners  above  him  to 
have  the  water  flow  away  from  their  land, 
and  to  all  rights  of  the  owners  below  him 
to  have  the  flow  come  down  to  them  as  it 
was  wont.  It  is  also  subject  to  any  rights 
which  the  public  have  over  it. 

One  of  the  practically  most  important 
rights  of  the  owner  of  a  portion  of  the  soil 
of  the  river  is  the  right  to  use  the  water 
for  a  mill,  and  in  order  to  do  so,  or  indeed 
for  any  other  lawful  purpose,  to  erect  a 
dam  on  it.  The  public  may  have  rights  to 
navigate  the  stream,  and  whenever  such  a 
right  exists  the  right  of  the  millowner  and 
the  right  of  the  public  come  into  conflict. 
They  may  oo-ezist,  but  when  they  do  one 
or  other  must  be  modified. 

The  rights  of  the  public  to  navigate  a 
stream  may  be  created  either  by  prescrip- 
tion or  by  dedication  by  the  owner  of  the 
soil  withm  time  of  legal  memory.  And  in 
an  old  settled  country  like  England  it 
could  seldom  be  material  to  enquire 
further  than  as  to  those  modes  of  creating 
such  a  right.  But  when  the  law  of  England 
was  taken  out  to  a  new  unsettled  country, 
where  prescription  could  not  exist,  and 
dedication  ootdd  rarely  exist  till  after  the 
country  was  to  some  extent  settled,  it 
became  important  to  enquire  whether  the 
principles  of  the  common  law  did  not  give 
such  a  right  independent  of  any  user, 
wherever  the  stream  was,  in  its  nature, 
capable  of  being  navigated.  No  question 
arises  in  the  present  case  as  to  this  right 
of  navigation ;  and,  at  all  events,  up  to  a 
period  later  than  1849,  it  was  a  question 
of  great  doubt  what  the  law  of  Upper 
Canada  was  on  this  subject.  The  right 
now  claimed  to  use  streams,  not  navigable 
for  general  purposes,  to  float  down  timber, 
was  one  which  in  England,  if  it  existed  at 
all,  from  the  nature  of  the  country,  could 
not  be  important :  it  never  came  in  ques- 
tion in  any  case  of  which  we  are  aware. 
It  was  one  which,  in  a  new  wild  country 
overgrown  with  timber,  might  be  very  im- 
portuit,  and  it  must  have  been  a  question 
of  doubt  what  was  the  right. 

The  owner  of  the  land  covered  with 
water  over  which  a  stream  flows  has  the 
imqaestioned  right  to  erect  a  mill  on  it,  if 
he  does  not  thereby  infringe  on  any  right 
of  the  proprietors  above  or  below  him,  or 
on  the  public  rights.    The  doubts  as  to 


what  was  the  extent  of  the  public  right 
over  such  streams  cast  a  doubt  on  the 
extent  to  which  it  was  lawful  to  erect  mill 
dams. 

It  is  obvious  that  it  was  very  desirable 
that,  for  the  purposes  of  encouraging  the 
development  of  the  country,  these  doubts 
should,  as  soon  as  possible,  be  solved.  And 
as  the  Legislature  of  Upper  Canada  had 
full  power  to  enact  what  should  be  the 
law  in  that  country,  the  real  question  is, 
what  did  they  enact  f 

The  statutes  of  Upper  Canada  have 
been  consolidated  and  afterwards  revised ; 
but  the  Acts  under  which  this  is  done  are 
merely  consolidation  and  revision  Acts, 
and  do  not  alter  the  effect  of  those  statutes 
which  bear  on  this  question.  The  first 
statute  which  it  is  necessaiy  to  notice  is 
the  Act  of  the  25th  of  March,  1828. 

After  a  preamble  that  it  is  found  ex- 
pedient and  necessary  to  afford  facility  to 
the  inhabitants  of  the  province  engaged  in 
the  timber  trade  in  conveying  their  rafts 
to  market  (as  well  as  to  the  ascent  of  fish) 
in  various  streams  now  obstructed  by.  mill 
dams,  it  enacts  that  every  occupier  of  '^  any 
mill  dam  which  %8  or  may  be  l^;ally 
erected,"  where  timber  ''is  usually  brought 
down  the  stream  on  which  such  dam  is 
erected,"  shaU,  under  a  penalty,  ''con- 
struct and  erect  a  good  and  sufficient  apron 
to  his  dam."  The  2nd  section  describes 
the  kind  of  apron  : — **  Such  apron  shall 
not  be  less  than  eighteen  feet  wide,  by  an 
inclined  plane  of  twenty-four  feet  eight 
inches  to  a  perpendicular  of  six  feet,  and 
so  in  proportion  to  the  height,  where  the 
width  of  the  stream  will  admit  of  it ;  where 
such  stream  or  dam  is  less  than  fifteen  feet 
wide,  the  whole  dam  shall  be  aproned  in 
like  manner  with  the  same  inclined  plane." 

Without  encumbering  the  case  ij  con- 
sidering any  question  relating  to  the  fish, 
the  intention  of  the  Legislature  seems 
obvious.  They  contemplated  that  there 
might  be  miU  dams  then  or  thereafter 
legally  erected  on  streams  down  whidi 
lumber  was  usually  brought.  And  with- 
out enquiring  what  were  the  conditions 
necessaiy  to  make  such  an  erection  legal, 
the  Legislature,  for  the  purpose  of  affixrd- 
ing  fitdlity  to  those  engaged  in  the  lumber 
trade  in  conveying  their  rafts  to  market^ 
impose  a  duty  on  the  millowner  to  add  to 
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hw  mill  an  apron  so  as  to  let  the  rails  pass 
over  it.  ThM  did,  to  some  extent,  impose 
on  the  owner  of  the  dam,  by  supposition 
legally  erected,  the  bnrtben,  without  any 
oompensation,  of  building  an  apron ;  but 
it  18  dear  that  the  Legislature  did  intend 
for  the  good  of  trade  to  impose  that  bur- 
then on  them.  Probably  it  was  not  sup- 
posed to  be  very  heavy.  The  Act,  however, 
is  in  terms  oondined  to  those  str^ims  down 
which  lumber  was  ^  usually  "  brought. 

Several  statutes  were  referred  to  on  the 
arguments,  which  their  Lordships  think 
do  not  much  affect  the  question. 

Then  comes  the  Act  (^  the  30th  of  May, 
1849. 

The  preamble  is,  "  Whereas  it  is  neoes- 
Mury  to  declare  that  aprons  to  mill  dams 
which  are  now  required  by  law  to  be  built 
and  maintained  by  the  owners  and  oocu- 
piers  thereof  in  Upper  Canada  "  (obviously 
referring  to  the  Act  of  1828  already  cited) 
« should  be  so  constructed  as  to  allow 
a  sufficient  draft  of  water  to  pass  over 
such  aprons  as  shall  be  adequate  in  the 
ordinary  flow  of  the  stream  to  permit  saw 
logs  and  other  timber  to  pass  over  the 
same  without  obstruction."  This  clearly 
indicates  an  intention  to  throw  upon  those 
who  have  dams  "legally  erected"  upon 
streams  a  further  buiihen.  The  1st  section 
with  the  object  contemplated  by  the  pre- 
amble cast  upon  them  without  any  com- 
pensation  the  duty  to  erect  and  maintain 
waste  gates,  braokete,  and  slush  boards,  so 
as  to  keep  the  depth  sufficient  to  allow  the 
passage  of  ''such  saw  logs,  lumber,  and 
timber  as  are  usually  floated  down  such 
streams,"  with  a  proviso  that  no  person 
shall  be  required  to  build  aprons  or  slides 
on  small  streams  unless  required  for  the 
purposes  oi  floating  down  lumber." 

iftie  5th  section  of  this  Act  goes  beyond 
the  object  mentioned  in  the  preamble ;  it 
IS,  however,  perfectly  settled  that  though 
the  preamble  aids  in  the  construction  of 
an  Act,  effect  is  to  be  given  to  the  inten- 
tion of  the  Legislature,  if  it  sufficiently 
I4>pear8,  though  it  goes  beyond  the  object 
of  the  preamble. 

It  ui  t^n  the  construction  of  this  5th 
section  that  their  Lordships  think  this 
case  depends.  In  the  consolidated  ste- 
tates  for  Upper  Canada,  c.  48,  it  is 
into  two  sections,  sect/ons  15  and 
YOL,  63.— P,C, 
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16,  and  the  meaning  is  made  rather  clearer 
by  transposing  the  position  of  the  two 
provisoes  at  the  end  of  the  section  which 
are  made  into  section  16,  but  there  is  no 
alteration  in  the  substance. 

The  5th  section  is  in  the  following 
terms: — 

''  That  it  shall  be  lawful  for  all  persons 
to  float  saw  logs  and  other  timb^  rafts 
and  craft  down  all  streams  in  Upper 
Canada,  during  the  spring,  summer  and 
autumn  ireshete,  and  that  no  person  shall, 
by  felling  trees  or  placing  any  other  ob- 
struction in  or  across  such  stream,  prevent 
the  passage  thereof:  Provided  always,  that 
no  person  using  such  stream  in  manner 
and  for  the  purposes  aforesaid  shall  alter, 
injure,  or  destroy  any  dam  or  other  useful 
erection  in  or  upon  the  bed  of  or  across 
any  such  stream,  or  do  any  unnecessary 
damage  thereto  or  on  the  banks  of  such 
stream,  provided  there  shall  be  a  con- 
venient apron,  slides,  gate,  lock,  or  opening 
in  any  such  dam  or  other  structure  made 
for  the  passage  of  all  saw  logs  and  other 
timber,  rafts,  and  crafts  authorised  to  be 
floated  down  such  stream  as  aforesaid." 

This  enactment^  it  is  to  be  observed, 
became  law  in  1849,  and  has  not  been 
altered  since.  In  1863,  the  case  of  Boale 
V.  Dickson  (1)  was  dedded  in  the  Court  of 
Common  Pleas  of  Upper  Canada.  The 
question  there  was  as  to  a  claim  for  the 
use  and  occupation  of  a  slide  on  the 
Indian  River.  The  Court  of  Common 
Pleas  thought  that  if  the  slide  was  on  a 
stream  within  the  meaning  of  the  enact- 
ment their  Lordships  are  now  oonsidering, 
the  plaintiff  must  fail;  whether,  if  the 
stetute  applies,  this  consequence  would 
follow,  their  Lordships  need  not  stop  to 
enquire.  So  thinking,  the  Court  of  Com- 
mon Pleas  put  a  construction  on  the  Act* 

The  Yice-Chancellor,  in  the  present  case, 
after  the  evidence  was  heard,  said,  address* 
ing  the  defendant's  counsel : — 

"  I  think,  Mr.  Bethune,  that  you  steted 
that  if  I  considered  myself  bound  by  the 
authority  of  Boah  v.  Dickson  (1),  there 
was  little  use  in  arguing  the  case.  It 
seems  to  me  that  I  am  bound  by  that  case 
in  this  respect,  that  I  ought  to  be  bound 
by  and  re^)ect  the  ruling  of  a  Court  of  co« 
ordinate  jurisdiction,  though  not  in  the 
same  sense  as  I  Bhoid.d  be  bound  to  follow 
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a  judgment  of  the  Court  of  Appeal.  If 
the  interpretation  placed  upon  it  in  Boale 
V.  Dickson  (1)  be  the  construction  this 
statute  is  to  bear  in  regard  to  improve- 
ments upon  rivers  and  their  floatability,  I 
understand  that  case  to  determine  that  if 
any  improvements  are  necessary  to  render 
streams  floatable,  the  statute  does  not 
apply,  that  it  does  not  alter  the  character 
of  the  private  streams,  and  that  the  owner 
of  the  land  over  which  the  stream  flows 
has  the  right  to  prevent  intrusion  upon  it. 
It  therefore  comes  to  be  a  question  of 
evidence  as  to  whether  the  streams  men- 
tioned here  can  be  considered  floatable 
without  artificial  aids." 

The  Judges  of  the  Court  of  Appeal  for 
Ontario  all  agreed  that  Yice-Chanoellor 
Proudfoot  had  correctly  apprehended  the 
construction  put  upon  the  statute  by  the 
Court  in  Boale  v.  Dickaon  (1),  and  that 
he  could  not  properly  disregard  the  de- 
cision of  a  Court  of  co-ordinate  jurisdic- 
tion, but  all  four  thought  that  construction 
wrong;  Mr.  Justice  Burton,  though  dis- 
senting from  his  brothers,  expressly 
saying : — 

"  1  quite  agree  with  them  in  their  view 
of  the  doctrine  laid  down  in  Boale  v. 
Dickson  (1),  and  think  there  is  nothing  to 
warrant  the  qualified  construction  placed 
upon  section  15  of  the  12th  Yiot.  c.  87, 
by  the  learned  Judge  who  delivered  the 
judgment  in  that  case ;  but  I  am  unable 
to  bring  myself  to  the  conclusion  that  the 
mere  permission,  or  the  recognition  of  the 
right,  to  float  aU  streams  during  freshets 
make  the  entire  streams  publici  juris^ 
although,  in  point  of  fact,  many  portions 
of  it  may  be  quite  impassable,  even  in 
times  of  freshets,  for  the  smallest  descrip- 
tion of  timber  or  other  article  of  merchan- 
dise." 

The  Judges  in  the  Supreme  Court 
thought  that  the  construction  put  upon 
the  statute  in  Boale  v.  Dickson  (1)  was 
rights  and  the  Chief  Justice,  Sir  W. 
Ritchie,  thought  that,  even  if  wrong,  it 
ought  to  be  maintained  on  the  ground 
taken  by  Lord  EUenborough  in  Doe  dem, 
OUley  V.  Manning  (12),  that  in  questions 
of  conveyancing  it  was  important  to 
adhere  to  decided  cases  even  if  convinced 

(12)  9  East,  71. 


they  were  originally  wrong.  This  doctrine 
has  often  been  recognised.  The  maxim 
'*  Communis  error  /acit  jus  "  is  peculiarly 
applicable  to  conveyancing  questions.  But 
this  is  not  a  question  of  conveyancings  and 
their  Lordships  do  not  think  that  there  18 
any  ground  for  saying  that  Boale  v.  Dick- 
son (1),  if  wrong,  should  be  followed. 

And  their  Lordships  agree  with  the 
Judges  in  the  Court  of  Appeal  for  Ontario 
in  thinking  that  there  is  nothing  to  justify 
any  Court  in  construing  the  words  "all 
streams  "  as  meaning  sudi  streams  only  as 
are  at  all  places  floatable.  They  do  not 
think  that  every  little  rill,  not  capable  of 
floating  even  a  bullrush,  is  a  stream  within 
the  meaning  of  the  Act.  Bat  when  once 
it  is  shewn  that  there  is  a  sufficient  body 
of  water  above  and  below  the  spot  where 
the  natural  impediment  exists,  though  that 
natural  impediment  renders  the  stream  at 
that  spot  practically  unfloatable,  it  does 
not  make  it  cease  to  be  a  part  of  the 
stream  in  the  ordinary  sense  dT  the  words. 

It  has  been  argued  that  though  this 
might  have  been  the  natural  meaning  of 
the  words,  if  the  enactment  had*  been 
"that  it  should  be  lawful  to  float  saw 
timber  rafts  and  orait  down  all  streams 
in  Upper  Canada  (U  ail  seasons,^'  the 
Legislature  here  confined  the  enactment 
to  making  it  lawful  "  during  the  spring, 
summer,  and  autumn  fret^ets."  And 
that,  it  is  argued,  shews  an  intention  to 
cut  down  the  large  words  "  all  streams." 
Their  Lordships  do  not  assent  to  this 
argument.  Probably  the  Legislature  con- 
fined the  enactment  to  the  seasons  during 
which  lumberers  ordinarily  ply  their  trade, 
thinking  it  better  to  leave  tiie  rights  of 
all  parties  at  all  other  seasons  untouched. 
Whatever  was  their  motive  it  seems  clear, 
on  the  construction  of  the  enaotmenty  that 
if  a  lumberer  claims  a  right  at  any  other 
period  than  during  the  freshets  to  float 
timber  along  a  portion  of  a  stream,  he 
must  rest  his  claim  on  something  else  than 
this  enactment.  It  is  not»  however,  an 
objection  to  his  right  under  this  enact- 
ment to  float  during  freshets,  that  he  may 
on  the  same  part  of  the  stream  be  entitledf 
on  other  grounds,  to  float  at  all  times. 

Their  Lordships  do  not  think  that  the 
limitation  of  the  right  in  the  stream  to 
one  period  of  the  year  {^events  that  bom 
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being  a  part  of  the  stream  which  would 
otherwise,  in  the  ordinary  use  of  language, 
be  a  part  of  the  stream,  even  if  the  exist- 
ence of  an  impediment  there  makes  it  not 
practicaUj  available  for  the  purposes  of 
the  lumber  even  in  freshets.  The  respon- 
dent's construction  of  the  enactment  seems 
to  them  to  require  the  introduction  by 
implication  of  some  such  words  as  these, 
"  except  on  such  parts  of  the  streams  as 
are,  owing  to  the  presence  of  an  impedi- 
ment such  as  a  waterfall,  not  practically 
available  for  the  purposes  of  floating 
timber,  until  some  improvements  are 
made/' 

There  does  not  seem  to  their  Lordships 
to  be  any  sufficient  reason  for  implying 
this  or  any  similar  qualification. 

It  is  quite  true  that  it  is  not  to  be  pre- 
sumed that  the  L^islature  interfere  with 
any  man's  private  property  without  com- 
pensation. But  if  the  whole  stream  is 
floatable  during  the  freshets  it  cannot  be 
doubted  that  the  Legislature  did  mean, 
with  the  object  of  affording  facility  to 
lumberers  to  carry*  their  timber  to  market, 
to  say  that  they  should  have  the  right  to 
float'  down  the  stream  at  these  seasons 
without  obstruction  by  the  owners  of  the 
bed  of  the  river  without  paying  them  any- 
thing. If,  as  seems  to  be  the  opinion  of 
Mr.  Justice  Burton,  the  principles  of  the 
common  law  could  be  worked  out  so  as  to 
give  this  right,  at  any  rate  the  Legislature 
in  1849  did  not  know  this,  or  mean  to 
declare  it  Without  declaring  what  the 
law  then  was,  they  enacted  that  ''from 
this  time  (1849)  forward  the  law  shall  be 
08  we  now  enact." 

It  is,  however,  quite  true  that  no  power 
is  given  by  the  statute  to  make  practically 
floatable  spots  which  are  not  so  in  their 
natural  state,  and  that  the  Legislature, 
who  must  be  taken  to  know  that  such 
streams  as  this  Upper  Mississippi  were 
likely  to  exist  in  the  unimproved  parts  of 
the  country,  must  have  contemplated  that 
before  the  right  they  gave  became  prac- 
tically useful  something  must  be  done 
which  would  be  a  trespass  if  done  with- 
out the  authority  of  the  owner  of  the  soil. 
There  does  not  seem  to  be  any  great 
difficulty  in  holding  that,  if  all  that  was 
done  was  to  remove  some  existing  obstruc- 
tion, as  by  blowing  up   a  rock  which 
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impeded  the  passage,  and  thus  putting  the 
bed  of  the  stream  into  the  state  in  which 
it  would  have  been  if  the  rock  had  never 
existed,  a  right  to  float  timber  down  that 
spot  might  be  exercised,  even  though  the 
blowing  up  the  rock  could  not  be  justified 
against  the  owner  of  it.  There  is  more 
difficulty  in  dealing  with  the  case  of  a  dam 
maintained  by  or  with  the  assent  of  the 
owner  of  the  soil  for  the  purpose  of 
making  the  part  of  the  stream  practically 
floatable  which  was  not  so  in  its  natural 
state.  There  is  certainly  no  obligation  on 
the  person  who  makes  and  maintains  such 
a  dam  to  continue  to  maintain  it ;  if  he 
ceases  to  do  so  it  becomes  useless,  and  can 
only,  if  at  all,  be  made  useful  by  fomdng 
a  joint  stock  oompany  for  the  purpose  of 
doing  so ;  and  if  the  Court  of  Common 
Fleas  in  Boole  v.  Dickson  (1)  were  right 
in  thinking  that,  if  the  statute  applies,  a 
promise  to  pay  slidage  for  the  use  and 
occupation  of  such  works,  in  consideration 
that  the  plaintiff  would  allow  the  defen* 
dant  to  use  them,  could  not  be  enforced, 
the  Legislature  have  improvidently  reduced 
the  inducement  to  make  the  stream  at 
such  a  part  practically  floatabla  But, 
though  this  may  be  so,  the  question 
remains  whether  the  words  of  the  Legisla- 
ture do  not  express  an  intention  that, 
when  the  part  of  the  stream  could  be 
used,  it  should  be  lawful  for  all  persons  to 
use  it. 

It  does  not  seem  to  their  Lordships  that 
the  private  right  which  the  owner  of  this 
spot  claims  to  monopoHse  all  passage  there 
is  one  which  the  Legislature  were  likely 
to  regard  with  favour,  and  in  the  earlier 
legishktion  they  had,  without  scruple,  cast 
on  the  owners  of  dams  '*  legally  erected" 
the  obligation,  at  their  own  expense,  to 
make  such  dams  passable  for  lumber ;  if 
the  law  was  ^contrary  to  what  is  laid 
down  in  BocUe  v.  Dickson  (1),)  that 
reasonable  compensation  should  be  payable 
for  the  use  and  occupation  of  works  main- 
tained for  the  purpose  of  rendering  the 
portion  of  the  stream  practically  useful 
for  floating  purposes,  there  would  be  no 
hardship  at  all;  if  the  Legislature  had 
inserted  a  provision  that  such  should  be 
the  law,  there  could  have  been  no  doubt 
of  their  intention.  They  have  not  in- 
serted such  a  provision;  but^  though  that 
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makeB  the  case  somewhat  difficult,  their 
Lordships  do  not  think  it  enough  to  justify 
what  seems  to  them  a  somewhat  violent 
departure  from  the  plain  meaning  of  the 
words. 

Their  Lordships  will  therefore  humbly 
advise  Her  Majesty  that  the  judgment  of 
the  Supreme  Court  should  be  reversed,  and 
that  of  the  Court  of  Appeal  restored. 
They  do  not  think  there  is  any  reason  for 
departing  from  the  general  rule  that  the 
costs  of  the  appeal  should  be  borne  by  the 
unsuccessful  party,  the  respondents. 


Solicitors— 'Jonas    ap    Jones,    for    appellants ; 
Johnston,  Harrison  k  Powell,  for  respondents. 


{LEi^RStEDT  {now  VieonUesB6 
de  Mantmart)  (appellant)  t), 
BBOERS  AND  OTHERS,  AND 
GIDDT  {curator  ad  litem), 
{reapondentsy 

Cape  of  Good  ffope^^ourta  oj  EquiJty 
— Jurisdiotion— 'Trustees  ^'Power  to  Rs" 
move — ^Practice, 

Courts  of  equity  have  jurisdiction  to  re- 
tnove  trustees  and  to  substitute  others,  not 
only  in  cases  of  misconduct,  but  whenever  it 
appears  that  the  continuance  of  the  trustees 
would  prevent  the  trusts  being  properly 
executed. 

The  main  guide  to  the  Court  in  exercis- 
ing such  a  jurisdiction  as  that  of  removing 
trustees  must  be  the  welfare  of  the  bene- 
ficiaries. 

Mere  friction  and  hostility  between  trus- 
tees and  persons  beneficially  entitled  wiU 
not  of  itself  be  sufficveM  reason  for  ike  re- 
moved of  a  trustee. 

This  was  an  appeal  from  certain  parts  of 
a  judgment  of  the  Supreme  Court  of  the 
colony  of  the  Cape  of  Good  Hope,  dated 
the  11th  of  July,  1879,  an  order  of  the 
said  Supreme  Court  of  the  14th  of  Sep- 
tember, 1880,  and  a  judgment  of  the  said 
Supreme  Court  of  the  2nd  of  July,  1881. 

The  subject-matter  of  the  appeal  was  aa 


to  the  right  of  the  appellant  to  have  from 
Frans  Jacob  Broers,  the  first  named  re- 
spondent, in  his  capacity  of  secretary  to 
the  board  of  executors  of  Cape  Town,  an 
account  supported  by  vouchers  shewing  the 
amount  of  profits  to  which  the  appellant  is 
absolutely  entitled  under  the  will  of  her 
father,  the  late  Jacob  Letterstedt,  deceased, 
and  to  have  the  said  board  of  execntoni  of 
Cape  Town  removed  from  the  executor- 
ship of  the  said  will. 

The  material  firsts  of  the  case  are  stated 
in  the  judgment  of  their  Lordships  (1). 

Davey,  Q,C,,  Jeune,  and  E,  J.  Elgood,  tat 
the  appellant. — 'By  the  judgment  of  the 
11th  of  July,  1879,  it  was  declared  that 
the  appellant  was  absolutely  entitled  to  the 
four-sixths  of  the  profits  claimed  by  her. 
It  is  impossible  to  ascertain  the  amount  of 
such  profits  without  the  account  prayed 
for  by  her,  and  the  production  of  the 
proper  voudiers  in  support  of  such  account 
Even  if  the  appellant  is  held  to  be  pre- 
cluded by  the  judgment  given  upon  her 
appeal  fh)m  the  judgment  of  the  11th  of 
July,  1879,  from  reopening  or  in  any  way 
investigating  the  accounts  prior  to  the  1st 
of  January,  1873,  she  is  entitled  to  an 
account  from  that  date,  and  to  the  pio« 
duction  of  all  the  necessary  and  proper 
vouchers.  The  board  of  executors  have 
committed  breaches  of  trust,  and  been 
guilty  of  misconduct,  and  ought  to  be 
removed  from  being  executors  and  trus* 
tees  of  the  will  of  the  testator. 

They  referred  to  Stores  Equity  Jwris'^ 
prudence,  section  1287  seq, 
'VMaUhews,  Q,C,,  Rigby,  Q.C.,  and  JET.  D. 
Greene,  for  the  respondents. — ^The  circum* 
stances  of  the  estate,  the  course  of  litiga^ 
tion,  and  the  bona  fide  administration  and 
management  by  the  respondents  resulting 
in  laige  benefit  to  the  estate,  render  it  un- 
fair and  inequitable  that  any  further  relief 
against  the  respondents  should  be  given. 
The  respondents  have  not  been  guUty  of 
any  misconduct  or  maladministration. 
The  appellant,  by  approving  the  accounts 
rendered,  and  assenting  to  the  administra* 
tion  and  management  of  the  estate  by  the 
respondents,  is  estopped  and  precluded 
from  claiming  accounts,  and  from  oom- 

(1)  Lord  Blackburn,  Sir  Robert  P.  Collier,  Sir 
Eicbiard  Ck)ach,  and  Sir  Arthar  Hobhoose. 
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plaining  of  the  administration  and  manage- 
ment of  the  estate. 

E.  W,  Byrarij  for  the  respondent  Giddy, 
emator  ad  Uiem, 

Lord  Blackbubk  delivered  the  judg- 
ment of  their  Lordships  (1) : — 

This  is  an  appeal  against  part  of  a  judg- 
ment of  the  Supreme  Court  of  the  Colony 
of  the  Cape  of  €k>od  Hope,  dated  the  11th 
of  July,  1879,  an  order  dated  the  14th  of 
September,  1880,  and  a  judgment  of  the 
2nd  of  July,  1881. 

These  judgments  and  order  were  made 
in  an  action  commenced  by  the  appellant 
in  June,  1878,  against  the  defendant 
Broers,  in  his  capacity  of  secretary  to 
"  the  board  of  executors  of  Cape  Town," 
who  are  the  principal  defendants  below, 
and  respondents  now. 

This  is  a  body  incorporated  by  an 
ordinance  of  the  Cape  of  Good  Hope.  It 
is  not  necessary  to  say  more  of  them  than 
that,  by  the  terms  of  their  deed,  they 
might  act  as  executors  and  trustees,  on  the 
teiiDis  that  they  were  to  have  remunera- 
tion for  BO  acting. 

Die  other  respondent  was  added  during 
the  litigation  by  directions  of  the  Court 
below.  It  is  not  necessary  to  notice  him 
further  until  the  costs  of  this  litigation 
are  to  be  disposed  of. 

It  is  desirable  before  proceeding  to 
disouas  the  judgments  and  order  to  state 
so  much  of  the  facts  as  is  necessary  to 
make  them  intelligible. 

The  appellant  is  the  only  daughter  of 
Jacob  Letterstedt.  She  was  bom  on  the 
13th  of  May,  1853,  and  consequently 
attained  the  age  of  twenty-one  on  the  13th 
of  May,  1874,  and  the  age  of  twenty- five 
on  the  13th  of  May,  1878. 

Jacob  Letterstedt,  her  father,  died  on 
the  10th  of  March,  1862,  leaving  a  will. 

This  appeal  does  not  require  their  Lord- 
ships to  construe  that  wQl,  and  it  is  not 
necessary  to  state  its  provisions  further 
than  is  required  to  mi^e  intelligible  the 
questions  which  their  Lordships  are  called 
upon  to  decide. 

The  testator  carried  on  in  his  lifetime  a 
brewing  distillery  and  malting  business 
at  two  places,  Mariedahl  and  Cape  Town, 
and  he  directed  in  his  will  that  this  busi- 
should  be  carried  on  after  his  death 
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as  the  same  was  carried  on  by  him,  and 
that  his  executors  should  advance  a  suffi- 
cient capital  for  the  purpose,  not  exceeding 
in  all  10,000^.  He  makes  rather  elaborate 
provisions  as  to  how  the  business  should 
be  carried  on  by  manage™ ;  and  he  directs 
that  the  profits  of  the  business  should, 
until  his  child  or  children  should  attain 
their  age  of  twenty-five  years,  be  divided 
into  six  shares,  "  whereof  four  shares  shall 
be  for  the  benefit  of  my  child  or  children, 
one  share  to  the  manager  of  the  business 
at  Mariedahl,  and  one  share  to  the 
manager  of  Cape  Town."  He  appoints 
David  Thompson  to  be  manager  at  Marie- 
dahl. At  Cape  Town  he  appoints  Per 
Oscar  Hedelius,  and  failing  him  Tobias 
Spongier.  And  he  directs  that  in  case  of 
a  vacancy  the  executors  shall,  when  re- 
quisite, appoint  a  fit  person  to  be  manager. 
If  the  manager  at  Cape  Town  prefers  it, 
he  is  to  receive  an  annual  salary  of  3502^, 
with  a  further  allowance  of  150^.  for  a 
clerk,  instead  of  a  share  in  the  profits. 
So  long  as  the  business  is  carried  on  in  the 
above  manner  the  executors  are  to  appoint 
two  persons  to  inspect  the  property  and 
examine  the  accounts  twice  in  every  year, 
receiving  two  guineas  a  day  for  their 
trouble. 

The  testator  also  at  the  time  of  his 
death  canied  on  a  business  in  partnership 
with  Per  Oscar  Hedelius,  under  the  firm 
name  of  Jacob  Letterstedt  <fe  Co. 

There  is  no  direction  in  the  will  as  to 
this  business ;  but,  under  the  terms  of  the 
deed  of  partnership,  it  is  clear  that  the  tes- 
tator  was  not  bound  to  carry  on  that 
business  after  the  1st  day  of  January  next 
ensuing  after  the  death  of  Per  Oscar 
Hedelius — that  is,  as  he  died  on  the  6th  of 
July,  1863,  after  the  1st  of  January,  1864. 
What  might  be  the  obligations  of  the  tes* 
tator's  executors  under  that  deed  during 
the  twenty-one  months  between  the  death 
of  the  testator  in  March,  1862,  and  the 
1st  of  January,  1864,  it  is  not  necessary  to 
consider;  but,  afler  that  date,  they  had 
no  authority  to  carry  on  the  business. 

The  following  parts  of  the  will  may  con- 
veniently be  read  now  : — 

"  I  declare  that  in  case  my  said  daughter 
shall  marry,  and  have  a  son  or  sons,  such 
son  or  the  eldest  son  shall,  upon  his  attain- 
ing the  age  of  twenty-one  years,  be  ab« 
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solutely  entitled  to  the  house  and  premises 
situated  No.  5  Heeren  Gracht,  including 
the  stores,  Nos.  3,  4,  and  5  Castle  Street, 
or,  in  case  the  same  shall  have  been  sold, 
the  proceeds  of  the  sale  of  the  said  house, 
premises  and  stores  :  provided  that,  until 
such  son  of  my  said  (laughter  shall  attain 
the  age  of  twenty-one  years,  my  said 
daughter  shall  receive  the  rents  of  the  said 
property,  or  the  interest  of  the  proceeds 
thereof,  if  sold  as  aforesaid.  And  I  declare 
that  the  second  son  or  such  other  younger 
son  of  my  said  daughter  as  shall  take  my 
name  shall  be  entitled  to  the  amount  of  a 
certain  policy  effected  with  the  Alliance 
life  and  Fire  Assurance  Company,  Lon- 
don, upon  my  life  for  the  sum  of  three 
thousand  pounds,  executed  in  the  year  one 
thousand  eight  hundred  and  fifty,  with  the 
interest  which  shall  have  accrued  thereon 
from  my  death  when  he  shall  have  attained 
the  age  of  twenty-one  years.  And  in  case 
there  shall  be  no  such  son  the  same  shall 
fall  into  and  become  part  of  my  general 
estate.  And  I  declare  that  my  said  ex- 
ecutors shall  be  entitled  to  administer  the 
said  house,  premises  and  stores  in  the 
Heeren  Gracht  and  Castle  Street,  or  the 
proceeds  thereof,  until  the  same  shall 
devolve  upon  my  grandchildren,  and  shall 
also  administer  the  amount  of  the  said 
policy  of  insurance  and  accumulations, 
until  my  grandson  herein-mentioned  shall 
become  entitled  thereto,  or  until  the  same 
shall  fall  into  my  general  estate." 

The  importance  of  this  is  that  it  shews 
that  some  at  least  of  the  trusts  to  be 
administered  by  the  executors  did  not 
terminate  on  the  appellant  attaining  the 
age  of  twenty-five  years.  And,  in  the 
possible  event  of  her  dying  before  her 
children  attain  twenty-one,  the  question 
who  are  to  be  the  trustees  during  their 
minority  may  be  of  practical  importance. 

Then,  after  giving  some  legacies,  he 
proceeds : — 

"And  I  devise  and  bequeath  all  the 
rest,  residue  and  remainder  of  my  estate, 
property  and  effects,  as  well  movable 
and  immovable,  and  wheresoever  situate, 
and  whether  the  same  be  in  possession, 
revendou,  remainder  or  expectancy,  which 
shall  remain  after  payment  of  my  just 
debts  and  funeral  and  testamentary  ex> 
penaesi  and  not  hereby  otherwise  disposed 


of,  unto  my  said  daughter  if  and  when  she 
shall  attain  the  age  of  twenty-five  years,  or 
marry  under  that  age,  the  same  to  be 
bound  with  fidei  commissum,  so  that  my 
daughter  may  enjoy  the  interest,  dividends 
and  annual  income  thereof  to  be  paid  to 
her  annually  upon  her  receipt,  or  in  case 
of  her  absence  from  the  place  of  residence 
of  my  executors  upon  a  power  of  attorney 
to  be  executed  by  her,  and  which  interest, 
dividends  or  annual  income  shall  not  be 
under  the  control  of  any  husband  whom 
she  may  marry,  but  shall  be  applied  solely 
for  her  use  and  benefit ;  and  after  her  deatji 
the  said  residue  shall  be  paid  and  belong 
to  her  child  and  children  upon  such  child 
or  children  attaining  the  age  of  twenty- 
one  years  being  male,  or  attaining  twenty- 
one  years  or  marrying  with  consent  of 
parents  or  guardians  being  female ;  and  if 
she  shall  die  without  leaving  any  child  or 
children  who  being  a  son  or  sons  shall 
live  to  attain  the  age  of  twenty-one  years, 
or  being  a  daughter  or  daughters  shall 
live  to  attain  that  age  or  marry,  I  devise 
and  bequeath  my  estate,  property  and 
effects,  subject  to  the  legacies  and  bequests 
hereby  given,  to  the  person  or  persons  who, 
according  to  the  law  at  the  Cape  of  Good 
Hope,  would  be  entitled  thereto  if  I  died 
intestate  and  unmarried.  If  I  should 
leave  any  child  or  children  hereafter 
bom,  who  being  a  son  or  sons  shall  attain 
the  age  of  twenty-five  years,  or  being  a 
daughter  or  daughters  shall  attain  that 
age  or  marry  under  it,  I  declare  that  such 
child  or  children  shall  participate  in  all 
the  legacies,  bequests  and  benefits  hereby 
given  to  my  said  daughter  in  equal  shares 
with  her,  and  in  that  case  I  revoke  and 
withdraw  from  this  will  the  last  clauses 
hereinbefore  contained.  And  I  direct  that 
all  moneys  and  effects  which  shall  accme 
by  way  of  rent,  profits  of  business,  or 
otherwise,  shall  be  paid  to  the  board  of 
executors  as  follows — ^that  is  to  say,  the 
said  rent  within  six  months  after  the  same 
shall  become  due,  and  the  said  profits 
within  six  months  after  the  books  shall  be 
closed  and  the  profits  of  the  business 
ascertained. 

"  I  appoint  Stads  Kadet  Carl  Johan 
Malmsten,  of    Stockholm,   Iven   Gustav 
Letterstedt,  and  Bich  Antiquarian  B 
E  Hildebrandi  guardians    of  my 
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daughter  and  of  any  other  child  I  may 
leave  daring  their  minority;  and  in  case 
of  the  deatiby  resignation  or  incapacity  of 
any  such  guardians,  or  of  any  guardians  to 
he  appointed  under  this  power,  I  empower 
the  surviving  or  continuing  guardian  or 
guardians,  or  the  executors  or  adminis- 
tratore  of  tiie  last  surviving  or  last  acting 
guardian,  to  appoint  a  new  guardian  or 
guardians  in  the  place  of  the  guardian  or 
guardians  so  dying,  resigning  or  becoming 
incapable.     It  in  my  wish  that  my  said 
daughter,  or  any  other  child  I  may  have, 
shall  be  educated  in  the  Lutheran  religion, 
and  shall  reside  in  Sweden  after  she  or 
they  shall  have  attained  the  age  of  thirteen 
years.     I  appoint  Tobiaa  Spongier,  Per 
Oscar  Hedelius,  and  the  board  of  execu- 
tors, Cape  Town,  the  executors  of  my  will 
and  testament,  and  administrators  of  my 
estate,  with  all  such  power  and  authority 
as  is  required  in  law,  and  especially  the 
power  of  assumption,  substitution  and  sur- 
rogation. 

**  I  give  to  the  said  board  of  executors 
an  annuity  of  one  hundred  pounds  sterling 
so  long  as  the  business  at  Mariedahl  shall 
be  carried  on. 

**  I  declare  that  if  any  dispute  should 
arise  between  the  executors  hereby  ap- 
pointed, the  same  shall  be  decided  by  the 
vote  of  the  majority,  the  board  of  execu- 
toTB  having  in  such  case  one  vote  as  if  con- 
sisting of  one  person.  I  desire  that  an 
inventory  shall  be  made  of  my  estate 
within  six  weeks  after  my  death,  or  if  I 
shall  die  while  absent  from  the  Gape  of 
GkxKl  Hope  within  six  weeks  after  informa- 
tion of  my  death  shall  be  received  within 
the  colony.  I  direct  that  my  executors 
shall  render  to  the  guardians  a  full  and 
particular  annual  account  of  all  receipts 
and  payments  in  respect  of  my  estate,  with 
proper  vouchers  for  the  same." 

The  will  was  proved  on  the  19th  of 
May,  1862,  by  the  three  executors.  Per 
Oscar  HedeHus  who  died  in  1863,  Tobias 
Spongier  who  died  in  1866,  and  the  board. 
No  ^Bsh  executors  were  appointed  under 
the  power  of  assumption,  substitution  and 
Borrogation  which  the  testator  es^iecially 
conferred  on  his  executors,  and  so  in  1866 
the  board  were  the  sole  executors  and 
truBtees  under  the  wiU.  After  the  death 
of  Spengler,  certain  directors  of  the  board 
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took  the  management  of  the  Cape  Town 
business. 

The  testator,  who  was  by  birth  a 
Swede,  and  who  by  his  will  desired  that 
his  daughter,  after  attaining  the  age  of 
thirteen,  which  she  did  in  1866,  should 
reside  in  Sweden,  appointed  as  guardians 
Swedish  gentlemen,  no  one  of  whom 
resided  in  the  colony,  or  had,  as  far  as 
appears,  any  oonnection  with  it.  It  can 
hardly  be  supposed  that  if  the  testator  had 
foreseen  what  was  going  to  happen  in  1866, 
he  would  have  wished  the  trusts  of  his 
will  to  be  administered  thus;  and  it  ia 
not  surprising  that  in  1871,  when  the 
appellant  was  growing  up,  the  state  of 
things  became  such  that  she  was,  or  her 
advisers  were,  discontented. 

On  the  11th  of  April,  1872,  the  guard- 
ians announced  to  the  board  that,  one  of 
the  guardians  having  resigned,  they  had 
appointed  Madame  Lydia  de  Jouvencel,  the 
mother  of  the  appellant,  to  be  co-guardian 
in  his  room.  This  information  was  con- 
veyed in  a  long  and  ably  argued  letter, 
which,  though  signed  by  and  in  the  name 
of  Mr.  Malmsten,  one  of  the  Swedish 
guardians,  bears  internal  evidence  of 
having  been,  in  part  at  least,  drawn  up  by 
a  lawyer,  probably  Mr.  C.  A.  Fairbridge, 
who  represented  the  appellant  in  the  sub- 
sequent litigation.  This  letter  may  be 
considered  as  the  commencement  of  the 
litigation  between  the  appellant  and  the 
respondents. 

In  October,  1872,  the  other  guardians 
resigned,  leaving  Madame  Jouvencel  sole 
guardian.  An  action  was  commenced  in 
the  name  of  Mr.  0.  A.  Fairbridge  as 
curator  ad  litem  of  the  appellant,  then  a 
minor.  On  her  attaining  the  age  of 
twenty-one  it  was  amended,  so  as  to  make 
the  appellant  herself  the  plaintiff!  The 
object  of  the  action  was  to  surcharge  the 
executors  with  sums  stated  as  amounting 
to  28,512^.  28.  4d,,  which  they  had  allowed 
to  themselves  in  the  accounts  of  the  busi- 
ness carried  on  by  them. 

Had  that  action  been  tried  out  to  the 
end  and  a  regular  judgment  obtained,  the 
plaintiff  and  defendants  would  have  been 
bound  by  its  result  as  to  the  matters  in- 
volved in  that  action,  but  either  might,  if 
BO  advised,  have  brought  other  actions  for 
other  matters.    But  a  oompromise  was 
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come  to,  the  tenns  of  which  were  sanc- 
tioned by  the  Court  in  a  judgment  which 
is  as  follows : — 

"The  Court  grants  judgment  accord- 
ingly, in  terms  of  the  said  consent  paper, 
which  is  in  the  words  and  figures  follow- 
ing, that  is  to  say  : — 

'^  *  It  is  hereby  agreed  that  judgment 
shall  be  entered  in  fiiyour  of  the  plaintiff 
upon  the  following  consent  paper : — 

'' '  1.  That  the  defendiuits  shall,  on 
account  of  the  charges  at  the  rate  of  five 
per  cent,  on  the  gross  sales  claimed  in  this 
action,  refund  the  sum  of  21,000Z.  (includ- 
ing a  sum  of  about  8,000/.  lying  undrawn 
in  the  defendants'  hands),  in  settlement  of 
every  claim  or  demand  that  can  or  may  be 
made  on  the  defendants  in  connection 
with  their  administration  of  the  estate 
of  the  late  Jacob  Letterstedt,  and  of  all 
transactions  relative  thereto,  or  business 
connected  therewith,  up  to  the  Slst  of 
December,  1872,  inclusive. 

<<<2.  That  the  said  sum  of  21,000/. 
shall  be  taken  to  include  any  amount 
which  may  be  claimable  and  payable  to 
Mr.  Thompson  in  his  capacity  as  manager 
at  Mariedahl,  for  his  one-sixth  share  of 
the  profits  of  the  brewery  and  distilleiy 
business  up  to  the  said  31st  of  December, 
1872,  and  that,  subject  to  such  claim  or 
demand  of  Mr.  Thompson,  the  said  sum  of 
21,000/.  be  brought  up  and  accounted  for 
to  the  estate  in  a  liquidation  account  to  be 
forthwith  framed,  1,000/.,  part  of  the  said 
21,000/L,  to  be  paid  to  Mr,  Thompson 
forthwitii  in  cash. 

'^'3.  That  the  several  liquidation  and 
aU  other  accounts  made  out  up  to  and 
including  the  31st  of  December,  1872, 
relative  to  the  administration  of  the  estate 
or  of  the  business  heretofore  carried  on  in 
connection  therewith,  shall  be  considered 
finally  approved  and  for  ever  settled  and 
confirmed  by  this  judgment. 

<' '  4.  That  Miss  L^terstedt,  within  six 
months  from  this  date,  shall  come  to  an 
arrangement  with  the  executors  as  to  the 
future  conduct  of  the  business  undertaking, 
and  the  control  of  the  property  acquired 
after  the  death  of  Mr.  Letterstedt. 

" '  5.  That  failing  such  an  arrangement, 
Miss  Letterstedt  shall  either  take  over 
the  property  acquired  after  the  death  of 
Mr.  Letterstedt.  or  shall  authorise  a  salQ 


thereof  by  the  board  oi  executors,  fidling 
which  the  board  of  executors  shall  be 
authorised  to  make  a  sale  thereof^  so  that 
the  executors  may  be  placed  in  a  position 
to  carry  out  Mr.  Letterstedt's  will,  and 
limit  their  administration  to  the  property 
and  business  authorised  by  the  will. 

" '  6.  That  the  acceptance  of  the  annuity 
of  100/.  bequeathed  by  the  testator  to  the 
board  of  executors  shall  not  disontitie 
them  to  commission  or  remuneration  from 
and  after  the  Slst  of  December,  1872,  in 
like  manner  as  if  the  said  bequest  had 
never  been  mad^. 

''^7.  That  no  commission  on  gross  sales 
be  charged  since  this  action  or  there- 
after. 

*' '  8.  That  the^defendants  pay  the  costs 
of  this  suit/  " 

The  board  of  executors  rendered  liqui- 
dation accounts  subsequent  to  the  Slst  of 
December,  1872,  which  have  been  investi- 
gated in  this  action. 

The  appeUant,  during  the  interval 
between  tiie  compromise  and  the  com- 
mencement of  this  action,  succeeded  in 
establishing  a  claim  to  "her  Intimate 
portion."  The  effect  of  this  was  greatly 
to  reduce  the  amount  subject  to  the  trusts 
of  the  will. 

The  appellant,  on  attaining  the  age  of 
twenty-five,  commenced  the  action  in  whidi 
the  judgments  and  order  now  appealed 
against  were  made. 

By  the  first  eighteen  paragraphs  of  the 
declaration  the  appellant  sought  an  investi- 
gation of  the  accounts  from  the  date  of  the 
appointment  of  the  executors,  and  relief 
thereupon,  and  she  claimed  the  ri^t  of 
conducting  the  testator's  business. 

By  the  19th  paragraph  she  charges  the 
board  with  various  acts  of  misconduct  and 
malversation,  mostiy  before  1873,  and 
these  are  so  expressed  as  to  impute  to  the 
board,  or  at  least  to  those  for  whom  the 
board  was  civilly  responsible,  that  they 
were  instigated  by  a  corrupt  Q^otive.  And 
then,  in  tiie  20th  paragraph,  she  prays 
that  the  said  board  may  be  removed  from 
the  said  ofiSce  of  executors  under  the  said 
will,  and  that  proceedings  for  the  appoint- 
ment of  another  executor  or  executors  in 
the  place  of  the  board  may  be  directed  to 
be  taken. 
This  statement  is,  their  Lordships  thioky 
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all  that  is  necessary  to  render  intelligible 
the  first  judgment  appealed  against. 

That  judgment  is  as  follows  : — 
"  First  Judgment. 

"  1st.  That  the  compromise  effected  in 
1874,  in  terms  of  which  judgment  was 
given  by  consent  on  the  26th  of  November, 
1874y  was  a  final  settlement  of  everything 
before  the  31st  of  December,  1872,  inclu- 
sive, and  cannot  in  this  action  be  reopened 
or  set  aside. 

"  2nd.  That  the  accounts  after  the  3lBt 
of  December,  1872,  be  referred  to  James 
Rose  Innes,  Esq.,  advocate,  assisted  by 
Mr.  Syfret,  the  accountant. 

"  3rd.  That  plaintiff  is  absolutely  en- 
titled  to  the  four-sixths  of  the  profits 
claimed  by  her. 

''  4th.  That  plaintiff  is  absolutely  en- 
titled to  take  over  the  business  for  her 
life,  and  to  manage  it  as  she  thinks  proper, 
proper  inventories  to  be  taken,  and  also  to 
the  use  of  the  ten  thousand  pounds  sterling 
invested  in  the  business. 

''  5th.  That  the  question  of  the  removal 
of  the  executors  be  reserved  until  the 
report  is  presented. 

"  Question  of  costs  also  reserved." 

The  appellant  had  not  at  any  time 
taken  steps  to  set  aside  the  compromise  on 
any  ground  whatever.  It  has  been  con- 
tended on  her  behalf  that  the  compromise 
should  be  construed  as  only  applying  to 
the  questions  raised  in  the  action.  But 
their  Lordships  think  that  the  Court 
below  rightly  held  that  it  was  impossible 
to  construe  the  compromise,  and  particu- 
larly the  first  and  third  paragraphs  of  the 
compromise,  in  so  narrow  a  sense.  This 
was,  indeed,  hardly  contested  on  the  argu- 
ment before  their  Lordships.  They  thmk 
therefore  that  the  1st  paragraph  of  the 
judgment  of  the  11th  of  July,  1879,  was 
right. 

The  3rd  and  4th  paragraphs  are  not 
complained  of,  and  their  Lordships  are  not 
called  upon  to  say  mora  as  to  them  than 
that  the  four-sixths  of  the  profits  to  which 
the  plaintiff  is  declared  to  be  absolutely 
mtitied  must  mean  the  four-sixths  from 
the  time  when  the  business  b^gan  to  be 
carried  on  by  the  trustees. 

The   2nd  paragraph  of  the  judgment 
was  right,  as  far  as  it  went^  but  at  the 
Tery  first  meeting  before  the  referee  it  ap- 
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peared  that  it  did  not  authorise  the  referee 
to  investigate  a  question  which,  as  it  did 
not  affect  the  liability  or  responsibility  of 
the  respondents,  was  not  settled  by  the 
compromise,  namely,  how  much  of  that 
sum  which,  on  the  assumption  that  every 
item  of  the  accounts  before  the  31st  of 
December,  1872,  was  correct,  the  re- 
spondents had  in  hand  belonged  abso- 
lutely to  the  plaintiff,  and  how  much  was 
part  of  those  sums  in  which  she  had  only 
a  life  interest.  The  plaintiff  asked  the 
referee  to  determine  that  question;  the 
executors  objected;  the  referee  could  not 
act ;  and  the  plaintiff  moved  the  Court  in 
the  terms  mentioned  in  the  next  order. 
On  the  14th  of  September,  1880,  it  was 
ordered  ''  that  the  plaintiff's  application 
for  an  order  on  the  said  first-named  defen- 
dants to  make  and  deliver  to  the  plaintiff 
an  account,  supported  by  vouchers,  shew- 
ing the  amount  of  the  four- sixths  share  of 
profits,  commencing  with  their  administra- 
tion of  the  estate  as  executors,  be  refused, 
with  costs."  This  is  the  order  secondly 
appealed  against. 

The  Judges'  reasons  for  this  order  no- 
where appear.  The  argument  in  support 
of  it  at  the  bar  was  that  the  order  applied 
for  was  too  large,  and  that  as  prayed  for  it 
was  to  have  an  enquiry  not  limited,  aa 
the  proposal  made  before  the  referee  was 
limited,  by  having  the  enquiry  made  on 
the  assumption  that  every  item  of  the 
accounts  b^ore  1873  was  correct,  and  that 
it  was  intended  to  open  up  the  questions 
which  by  the  first  paragraph  of  the  judg- 
ment of  the  11th  of  July,  1879,  were 
settled,  or  at  least  that  an  order  granted 
in  the  terms  prayed  for  would  have  had 
that  effect.  • 

This  seems  to  their  Lordships  a  sufficient 
ground  for  not  granting  an  order  in  the 
terms  prayed  for,  but  not  a  sufficient  ground 
for  refusing  an  enquiry  as  to  how  much 
the  plaintiff  held  in  her  own  right  abso- 
lutely, and  how  much  was  only  to  be 
enjoyed  by  her  for  life.  Their  Lordships 
therefore  think  that  this  order  should  be 
varied.  It  seems  probable  that  when  the 
enquiry  is  made  it  will  require  nothing 
more  than  a  dissection  of  the  figures ;  but 
this  cannot  be  certainly  known,  and  the 
Court  should  take  whatever  steps  are 
necessary  for  making  the  enquiry  effectual, 
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and  do  whatever  is  proper  when  its  result 
is  known.  Their  Lordships  will  afterwards 
state  what  they  conceive  should  be  the 
form  of  enquiry. 

The  final  judgment  of  the  2nd  of  July, 
1881,  after  confirming  the  final  report  of 
the  referee,  directs  "  that  the  prayer  for 
removal  of  executors  be  refused,  plaintiff 
to  have  her  costs  out  of  the  estate  up  to 
the  first  hearing.  Defendants  (the  execu- 
tors) up  to  that  time  to  pay  their  own 
costs,  and  also  the  costs  of  the  reference  as 
to  accounts,  and  of  this  final  hearing,  with 
the  exception  of  the  costs  of  the  last  refer- 
ence as  to  the  4,396Z.  12«.  3c2.,  which  are  to 
be  paid  by  plaintiff.  The  curator  to  have 
his  costs  out  of  the  estate." 

Their  Lordships  have  felt  much  anxiety 
about  this  judgment. 

The  19th,  20th  and  21st  paragraphs  of 
the  plaintiff's  declaration  are  in  the  follow- 
ing terms : — 

"19.  And  the  plaintiff  further  says  that 
the  said  board  of  executors  has  since  its 
appointment  as  executors  by  the  said  Mas- 
ter as  aforesaid  been  guilty  of  misconduct 
in  its  trust  and  malversation  in  its  admin- 
istration of  the  estate  of  the  said  testator, 
in  this,  to  wit : — 

"  (1st)  The  said  board  has  improperly, 
illegally,  and  in  abuse  and  breach  of  its 
trust  as  executors,  contrary  to  the  true 
intent  and  meaning  of  the  said  will^  and  in 
order  to  profit  from  the  commissions  which 
would  be  payable  to  it,  employed  and  in- 
vested part  of  the  estate  of  the  said  testator 
in  the  said  trade  or  business  of  Jacob 
Letterstedt  <fe  Co.,  and  in  speculations  and 
transactions  connected  therewith,  and  gave 
improper  credit,  whereby  losses  have  been 
incurred  which  have  been  charged  and 
debited  against  the  said  estate,  to  its  great 
damage  and  detriment. 

"  (2nd)  The  said  board  has  wrongfully 
and  unlawfully  charged  and  appropriated 
to  itself  a  commission  of  ten  per  cent,  upon 
its  transactions  in  connection  with  the  said 
trade  or  business  of  Jacob  Letterstedt  & 
Co.,  whereas  it  was  only  entitled,  even  if 
it  was  right  and  lawful  to  charge  a  com- 
mission at  all,  to  a  commission  of  not  more 
than  five  per  cent,  upon  the  said  trans- 
actions, the  amount  of  the  commissions  so 
improperly  charged  in  excess  of  the  said 
rate  of  five  per  cent,  being  a  very  laige 


sum  of  money,  of  which  the  said  board  has 
refunded  twenty-one  thousand  pounds,  and 
no  more. 

"(3rd)  That  the  said  board  has  made 
out  the  accounts  which  have  been  rendered 
and  filed  by  it  in  an  improper  and  mislead- 
ing way,  in  order  to  conceal  the  amount  of 
commission  really  charged  by  it,  and  the 
said  accounts  have  not  been  supported  by 
vouchers,  and  the  vouchers  thereof  have 
been  withheld,  the  said  accounts  also  having 
been  purposely  different  as  to  the  said 
commission  from  the  books  from  which 
they  purported  to  be  taken. 

"  (4th)  The  said  board  has  wrongfully 
and  unlawfully,  and  in  abuse  and  breach 
of  its  trust  as  executors,  applied  and  ex- 
pended large  sums  of  money  belonging  to 
the  said  estate  in  the  purchase  of  landed 
property,  machinery  and  the  erection  of 
buildings,  such  expenditure  not  being 
required  for  the  purpose  of  canying  out 
any  of  the  provisions  of  the  said  will,  and 
having  entailed  a  heavy  loss  and  charge 
upon  the  testator's  said  estate. 

"  (5th)  The  said  board  has  wrongfully, 
unlawfully  and  negligently  omitted  to  in- 
vest the  annual  proceeds  of  the  said  estate 
after  deduction  of  such  annual  payments 
as  had  to  be  made  out  of  the  same  for  the 
benefit  of  the  heiress  and  residuary  heirs 
of  the  said  testator,  and  has,  in  like 
manner,  neglected  and  omitted  to  invest 
the  share  of  the  profits  which  the  plaintiff 
was  entitled  to  as  aforesaid  for  the  benefit 
of  the  plaintiff,  as  directed  by  the  said  will. 

'^  (6th)  The  said  board  has,  contraiy  to 
the  true  intent  and  meaning  of  the  said 
will,  and  without  regard  to  the  true  in- 
terests of  the  said  estate,  abused  the  power 
entrusted  to  it  by  the  said  will,  by  insti- 
tuting the  said  board,  or  some  of  the 
members  thereof  on  its  behalf,  to  the  office 
of  manager  of  the  testator's  business  in 
Cape  Town,  in  order  by  so  doing  to  retain 
and  appropriate  to  itself  the  salary  by  the 
said  will  appointed  to  be  paid  to  the 
manager  of  the  said  business  in  Cape 
Town. 

"  (7th)  The  said  board,  contrary  to  the 
meaning  and  intention  of  the  said  will» 
which  directed  that  two  commissioners 
should  be  appointed  to  examine  the  said 
testator's  business  books,  accounts,  stocks 
and  other  matters  in  his  estate,  has  firom 
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time  to  time,  to  wit,  from  the  year  1862  to 
the  year  1872,  appoiated  two  members  of 
the  said  board  to  be  such  commissioners. 

''20.  And  the  plaintiff  further  says 
that,  in  consequence  of  the  said  acts  of 
misconduct  and  malversation,  and  of  other 
matters  and  things  hereinbefore  referred 
to,  the  said  board  haa  ceased  to  be  fit  and 
proper  to  be  entrusted  with  the  adminis- 
tration of  the  said  estate,  and  has  forfeited 
its  claim  to  retain  the  office  of  executors 
under  the  said  will.  Wherefore  the  plain- 
tiff prays  that  by  j  udgment  of  this  Honour- 
able Court  the  said  board  may  be  removed 
from  the  said  office  of  executors  under  the 
said  will,  and  that  proceedings  for  the 
appointment  of  another  executor,  or  other 
executors,  in  the  place  of  the  said  board 
may  be  directed  to  be  taken. 

''21.  And  the  phdntiff  lastly  prays  that, 
with  regard  to  the  several  matters  herein- 
before set  forth,  she  may  have  such  further 
and  other  relief  as  to  this  Honourable 
Court  may  seem  fit,  and  that  the  defendant 
in  Ms  said  capacity  may  be  ordered  to  pay 
the  costs  of  this  suit." 

The  whole  of  the  matters  which  have 
been  complained  of,  and  the  whole  that,  if 
this  judgment  stands,  may  yet  have  to  be 
done  by  the  board,  are  matters  which  they 
bad  to  do,  as  having  accepted  the  burthen 
of  carrying  out  the  trusts  which  on  the 
true  construction  of  the  will  were  imposed 
upon  them,  and  so  become  trustees.  What 
they  had  to  do  as  executors  merely,  such 
as  paying  debts^  collecting  assets,  d^;.,  have 
long  ago  been  over,  and  by  the  terms  of 
the  compromise  the  plaintiff  cannot  now 
say  they  have  not  been  done  properly. 
There  may  be  some  peculiarity  in  the  Dutdi 
Colonial  law,  which  made  it  proper  to 
make  the  prayer  in  the  way  in  which  it 
was  done  to  remove  them  from  the  office 
of  executor ;  if  so,  it  has  not  been  brought 
to  their  Lordships'  notice ;  the  whole  case 
has  been  ai^ed  here  and,  as  far  as  their 
Lordships  can  perceive,  in  the  Court  below, 
as  depending  on  the  principles  which 
should  guide  an  English  Court  of  equity 
when  called  upon  to  remove  old  trustees 
and  substitute  new  ones.  It  is  not  dis- 
puted that  there  is  a  jurisdiction  "  in  cases 
requiring  such  a  remedy,"  as  is  said  in 
Story' 8  EquUy  Jurisprtidence,Beciion  1287, 
but  there  is  very  litUe  to  be  found  to  guide 


MICHAELMAS   1883  to  MICHAELMAS   1884. 


51 


us  in  saying  what  are  the  cases  requiring 
such  a  remedy — so  little  that  their  Lord- 
ships are  compelled  to  have  recourse  to 
general  principles. 

Story  says,  section  1289,  "  But  in  caaes 
of  positive  misconduct,  Courts  of  equity 
have  no  difficulty  in  interposing  to  remove 
trustees  who  have  abused  their  trust ;  it  is 
not  indeed  every  mistake  or  neglect  of 
duty,  or  inaccuracy  of  conduct  of  trustees, 
which  will  induce  Courts  of  equity  to  adopt 
such  a  course.  But  the  acts  or  omissions 
must  be  such  as  to  endanger  the  trust 
property  or  to  shew  a  want  of  honesty,  or 
a  want  of  proper  capacity  to  execute  the 
duties,  or  a  want  of  reasonable  fidelity." 

It  seems  to  their  Lordships  that  the 
jurisdiction  which  a  Court  of  equity  has 
no  difficulty  in  exercising  under  the  cir- 
cumstances indicated  by  Story  is  merely 
ancillary  to  its  principal  duty,  to  see  that 
the  trusts  are  properly  executed.  This 
duty  is  constantly  being  performed  by  the 
substitution  of  new  trustees  in  the  place 
of  original  trustees  for  a  variety  of  reasons 
in  non-contentious  cases.  And  therefore, 
though  it  should  appear  that  the  charges 
of  misconduct  were  either  not  made  out, 
or  were  greatly  exaggerated,  so  that  the 
trustee  was  justified  in  resisting  them,  and 
the  Court  might  consider  that  in  awarding 
costs,  yet,  if  satisfied  that  the  continuance 
of  the  trustee  would  prevent  the  trusts 
being  properly  executed,  the  trustee  might 
be  removed.  It  must  always  be  borne  in 
mind  that  trustees  exist  for  the  benefit  of 
those  to  whom  the  creator  of  the  trust  has 
given  the  trust  estate. 

The  reason  why  there  is  so  little  to  be 
found  in  the  books  on  this  subject  is  prob- 
ably that  suggested  by  Mr.  Davey  in  his 
argument.  As  soon  as  all  questions  of 
character  are  as  far  settled  as  the  nature 
of  the  case  admits,  if  it  appears  clear  that 
the  continuance  of  the  trustee  would  be 
detrimental  to  the  execution  of  the  trusts, 
even  for  no  other  reason  than  that  human 
infirmity  would  prevent  those  beneficially 
interested,  or  those  who  act  for  them,  from 
working  in  harmony  with  the  trustee,  and 
if  there  is  no  reason  to  the  contrary  from 
the  intentions  of  the  framer  of  the  trust 
to  give  this  trustee  a  benefit  or  otherwise, 
the  trustee  is  always  advised  by  his  own 
counsel  to  resign,  and  does  bo.   If,  without 
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any  reasonable  ground,  he  refused  to  do  so, 
it  seems  to  their  Lordships  that  the  Court 
might  think  it  proper  to  remove  him ;  but 
cases  involving  the  necessity  of  deciding 
this,  if  they  ever  arise,  do  so  without 
getting  reported.  It  is  to  be  lamented 
that  the  case  was  not  considered  in  this 
light  by  the  parties  in  the  Court  below, 
for,  as  far  as  their  Lordships  can  see,  the 
board  would  have  little  or  no  profit  from 
continuing  to  be  trustees,  and  as  such 
coming  into  continual  conflict  with  the 
appellant  and  her  legal  advisers,  and  would 
probably  have  been  glad  to  resign  and  get 
out  of  an  onerous  and  disagreeable  position. 
But  the  case  was  not  so  treated. 

In  exercising  so  delicate  a  jurisdiction 
as  that  of  removing  trustees,  their  Lord- 
ships do  not  venture  to  lay  down  any 
general  rule  beyond  the  very  broad  princi- 
ple above  enunciated,  that  their  main  guide 
must  be  the  welfare  of  the  beneficiaries. 
Probably  it  is  not  possible  to  lay  down 
any  more  definite  rule  in  a  matter  so 
essentially  dependent  on  details  often  of 
great  nicety.  But  they  proceed  to  look 
carefully  into  the  circumstances  of  the 
case. 

The  first  and  most  obvious  fact  that 
arrestB  the  attention  is  the  entire  change 
which  events  made  in  the  position  of  the 
board  from  that  which  the  testator  assigned 
to  it.  His  will  is  marked  by  much  caution. 
He  appointed  three  executors.  If  they 
differ,  the  majority  is  to  prevail,  the  board 
voting  as  one  person.  The  different 
branches  of  the  business  are  to  have  each  its 
own  manager,  with  a  substantial  remunera- 
tion. Paid  commissioners  are  to  examine 
the  stock  and  the  accounts  at  frequent 
intervals.  On  failure  of  executors  powers 
are  given  to  appoint  new  ones.  It  is  quite 
conceivable  that  the  testator  thought  that, 
with  such  safeguards,  it  would  be  for  the 
benefit  of  all  that  the  board  should  per- 
form, and  be  paid  for  performing,  the 
necessary  work.  But  it  is  difficult  to  sup- 
pose that  he  would  wish  it  to  be  the  sole 
executor,  as  it  became  and  remained, 
managing  one  branch  of  the  business 
through  its  own  directors,  and  appointing 
no  examining  commissioners  except  per- 
sons connected  with  itself. 

It  is  true  that  at  the  present  time  the 
functions  of  the  trustees  are  of  a  simple 


character,  perhaps  extending  little  further 
than  the  safe  custody  of  the  trust  estate. 
But  the  death  of  the  plaintiff  leaving 
infant  children  would  alter  that  state  of 
things;  and  questions  might  then  arise 
both  concerning  the  brewery  business  and 
the  rest  of  the  estate,  not  far  differing  from 
those  which  have  caused  so  much  dissatis- 
faction. 

From  the  course  which  has  been  pursued 
below  there  has  been  no  full  enquiry  into 
what  took  place  before  the  1st  of  January, 
1873,  and  the  charges,  in  the  first  head  of 
paragraph  19,  of  mcUa  fides  and  corrupt 
motive  cannot  perhaps  be  said  to  be  dis- 
proved, but  they  certainly  are  not  proved, 
and  are  such  as  ought  not  to  be  assumed 
without  proof  to  be  well  founded. 

The  terms  of  the  compromise  bind  the 
plaintiff  to  treat  the  residt  of  the  breaches 
of  trust  to  have  been  such  that  she  elected 
as  most  for  her  benefit  to  adopt  them,  and 
take  the  things  as  they  stood,  rather  than 
undo  the  whole  and  take  an  account. 
Their  Lordships  see  no  reason  to  doubt 
that  her  advisers  exerdeied  a  sound  discre- 
tion in  advising  hei*  to  take  that  course, 
but  it  is  enough  to  say  that  she  elected  to 
take  it.  And  the  same  remark  applies  as 
to  the  4th,  5th,  6th  and  7th  heads.  The 
compromise  equally  binds  the  defendants 
in  so  far  as  they  admit  that  a  very  con- 
siderable sum  beyond  what  they  were 
entitled  to  had  been  taken  by  them. 

The  third  head  seems  to  be  true  so  far 
as  that  the  accounts  rendered  to  the  guar- 
dians were  not  so  full  as  they  ought  to 
have  been,  and  did  not  disclose  the  amount 
of  commission  taken  by  the  board,  though 
before  the  first  action,  which  resulted  in 
the  compromise,  or  at  all  events  before 
the  compromise  itself,  the  appellant  and 
her  advisers  had  the  deficient  information 
supplied.  The  latter  part  of  the  third 
h^id,  though,  as  already  said,  it  cannot 
perhaps  be  said  to  be  disproved  as  to 
what  took  place  before  1873,  is  certainly 
not  proved,  and  is  of  such  a  nature  as  not 
to  be  assumed  without  proof. 

As  regards  the  accounts  after  1872, 
their  Lordships  find  it  difficult  to  under- 
stand how  it  was  possible  for  men  of  busi- 
ness to  think  themselves  entitled  to  the 
lai^  sums  chaiged  by  them  in  the  11th 
liquidatio;^  account  for  commission,  axid 
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disallowed  under  the  second  and  third 
exceptions.  The  commission  charged  on 
the  sum  of  4,396^.  12«.  Zd.j  in  the  13th 
liquidation  account,  and  disallowed  by  the 
referee,  is  perhaps  more  extravagant  still. 
Nor  can  their  Lordships  understand,  even 
with  all  the  assistance  given  by  counsel, 
why  the  sum  in  question  was  entered  as  it 
stands  in  the  account.  It  seems  not  to 
have  been  understood  by  the  plaintiff's 
advisers,  nor  by  the  referee  when  he  made 
his  first  report,  nor  by  the  executors' 
advisers  when  they  erroneously  consented 
to  have  it  expunged.  Again,  it  is  im- 
possible to  suppose  that  the  executors 
could  really  have  thought  themselves 
entitled  to  the  sums  charged  by  them,  but 
never  paid,  for  taxation  in  the  Master's 
office. 

It  has  been  imputed  to  the  executors 
at  the  bar  that  the  disallowed  charges  for 
commission  have  been  entered  in  the 
accounts  in  such  a  way  as  to  amount  to 
concealment  and  bad  faith.  Their  Lord- 
ships do  not  accept  that  imputation.  They 
think  that  the  1 1th  account  is  clear  and 
explanatory  upon  its  face,  however  erro- 
neous it  may  be  in  principle.  So  is  the 
13th  account,  to  this  extent,  that  on  its 
£bu»  it  contains  an  item  challenging 
enquiry.  So  the  nature  of  the  charges 
for  taxation  fees  is  clear  enough,  only 
they  are  not  vouched. 

But  though  their  Lordships  acquit  the 
board  of  concealment  in  these  accounts, 
the  spirit  which  permits  such  charges  is 
natuiuUy  offensive  to  the  appellant  and 
unCsdr  towards  the  trust  estate.  They 
can  only  be  made  by  persons  who  are 
themselves  exasperated  by  the  course 
pursued  towards  them,  and  determined  to 
try  somehow  or  other  to  get  remuneration 
of  which  they  conceive  themselves  to  have 
been  unjustly  deprived.  The  making  of 
such  charges,  and  the  vexatious  course 
pursued  by  the  board  in  opposing  the 
perfectly  reasonable  enquiry  which  the 
plaintiff  asked  before  the  referee,  are  cal- 
culated to  introduce  additional  irritation 
into  a  relation  which  was  disturbed 
enough  before.  And  they  have  an  im- 
portant bearing  on  the  question  whether, 
in  view  of  the  future  welfare  of  the  trust 
estate,  it  is  expedient  that  the  board  should 
remain  trustees. 
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It  is  quite  true  that  friction  or  hostility 
between  trustees  and  the  immediate  pos- 
sessor of  the  trust  estate  is  not  of  itself  a 
reason  for  the  removal  of  the  trustees. 
But  where  the  hostility  is  grounded  on  the 
mode  in  which  the  trost  has  been  ad- 
ministered, where  it  has  been  caused 
wholly  or  partially  by  substantial  over- 
charges against  the  trust  estate,  it  is  cer- 
tainly not  to  be  disregarded. 

Looking  therefore  at  the  whole  drcum- 
stanoes  of  this  very  peculiar  case,  the  com- 
plete change  of  position,  the  unfortunate 
hostility  that  has  arisen,  and  the  difficult 
and  delicate  duties  which  may  yet  have 
to  be  performed,  their  Lordships  can  come 
to  no  other  conclusion  than  that  it  is 
necessary,  for  the  welfare  of  the  bene- 
ficiaries, that  the  board  should  no  longer 
be  trustees. 

Probably  if  it  had  been  put  in  this  way 
below  they  would  have  consented.  But 
for  the  benefit  of  the  trust  they  should 
cease  to  be  trustees,  whether  they  consent 
or  not. 

Their  Lordships  think  therefore  that 
the  portion  of  the  final  judgment  which  is 
"  That  the  prayer  for  removal  of  the 
executors  be  refused,"  should  be  reversed, 
and  that  in  Heu  of  it  the  Court  below 
should  be  directed  to  remove  the  board 
from  the  further  execution  of  the  trusts 
created  by  the  will,  and  to  take  all  ne- 
cessary and  proper  proceedings  for  the 
appointment  of  other  and  proper  persons 
to  execute  such  trusts  in  future,  and  to 
transfer  to  them  the  trust  property  in  so 
so  fiur  as  it  remains  vested  in*  the 
board.  The  rest  of  the  judgment  should 
stand. 

It  only  remains  to  dispose  of  the  costs 
of  appeal. 

Their  Lordships  think  that  the  appel- 
lant not  having  succeeded  in  what  was  one 
main  ground  of  her  appeal,  and  having 
persisted  in  charges  of  fraud  which  the 
evidence  does  not  sustain,  ought  to  bear 
her  own  costs  of  the  appeal.  The  board, 
having  good  grounds  for  thinking  that  to 
submit  to  the  appeal  would  be  dero- 
gatory to  their  character,  and  so  in- 
jurious to  their  business,  ought  not  to  be 
made  to  pay  costs ;  but  as  they  are  wrong 
in  resisting  the  enquiry  concerning  the 
profits,  and  as  their  removal  is  held  to  be 
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necessary,  ought  to  bear  their  own  costs 
of  the  appeal.  The  nominal  respondent, 
Mr.  Giddy,  whom  the  Court  have  appointed 
to  represent  the  interests  of  the  rever- 
sioners, should  have  his  costs  of  this  appeal 
out  of  the  estate. 

Their  Lordships  consider  : — 

1.  That  the  judgment  pronounced  on 
the  nth  of  July,  1879,  by  the  Supreme 
Court  ought  to  be  affirmed. 

2.  That  the  order  made  on  the  14th 
of  September,  1880,  by  the  Supreme 
Court  ought  to  be  varied  and  the  motion 
refused,  giving  no  costs  to  either 
party. 

3.  That  the  j  udgment  pronounced  on  the 
2nd  of  July,  1881,  by  the  Supreme  Court 
should  be  varied  by  discharging  so  much 
as  directs  that  the  prayer  for  removal  of 
the  executors  be  refused.  And  that  in 
other  respects  such  judgment  should  be 
affirmed. 

4.  That  the  following  directions  should 
be  given  : — 

a.  The  Supreme  Court  to  take  all 
proper  steps  for  removing  the  board 
of  executors  from  the  further  execu- 
tion of  the  trusts  of  the  will,  and  for 
the  appointment  of  other  and  proper 
persons  to  execute  such  trusts  in  future, 
and  for  transferring  to  them  the  trust 
property  now  vested  in  the  board  of 
executors. 

h.  The  Supreme  Court  to  ascertain 
what  portion  of  the  property  constituting 
the  testator's  estate  is  rightly  attributable 
to  the  foui^sixths  of  the  profits  to  which 
the  plaintiff  is  by  the  judgment  of  the  1 1th 
of  July,  1879,  declared  to  be  absolutely 
entitled.  For  that  purpose  all  proper 
accounts  to  be  taken  and  enquiries  made ; 
but  so  that  the  accounts  rendered  by  the 
defendants,  the  board  of  executors,  and 
covered  by  the  compromise  of  the  26th  of 
November,  1874,  and  by  the  final  report 
of  the  referee  in  this  suit,  be  taken  as 
finally  settled,  and  be  in  no  respect  opened 
or  disturbed. 

c.  The  Supreme  Court  to  do  what  is 
right  and  just  when  the  last-mentioned 
portion  of  the  testator's  estate  has  been 
ascertained. 

6.  That  the  costs  of  the  respondent 
K.  W.  S.  Giddy  incun-ed  in  this  appeal 
be  taxed  as  between  solicitor  and  client, 


and  be  paid  out  of  the  residue  of  the 
testator's  estate. 

Their  Lordships  will  humbly  advise  her 
Majesty  in  acooitlance  with  this  opinion. 


Solicitors— Venning,  Sons  &  Manning,  for  ap- 
pellant ;  Flux,  Sons  &  Co.,  for  respondent 
Broers ;  Watney,  Tilleard  &  Freeman,  for  re- 
spondent Giddy. 
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GEORGE  ALEXANDER  LAWS  AND 

OTHERS  (appellants)  v.  William 
JAMES  SMITH  (respwident). 

THE   RIO  TINTO. 


Admiraliy —  Vice-AdmiraUi/  Court  — 
Jurisdiction — Maritime  Lien — Necessaries 
— 26  Vict,  c.  24.  8.  10 — Construction. 

A  Vice-Admiralty  Court  has  no  juris- 
diction apart  from  status  to  enforce  any 
daim  by  way  of  maritime  lien  on  a  ship 
itself  for  necessaries  supplied. 

The  Vice-Admiralty  Courts  Act,  1863 
(26  Vict  c.  24),  by  section  10,  provides 
that  the  Vice- Admiralty  Court  shall  Jiave 
jurisdiction  in  respect  of  daims  for  neces- 
saries supplied  in  tlie  Possession  in  which 
the  Court  is  established  to  any  ship  of  which 
no  owner  or  part  owner  is  domiciled  within 
the  Possession  at  the  time  of  the  necessaries 
supplied  : — Held,  that  the  statute  did  not 
create  a  maritime  lien  with  respect  to  neces^ 
sarins  supplied  within  the  Possession. 

This  was  an  appeal  from  a  judgment 
of  the  Vice- Admiralty  Court  of  Gibraltar. 

The  appellants  were  the  owners  of  the 
British  ship  JRio  Tinto,  of  London.  They 
purchased  the  vessel,  and  she  was  conveyed 
to  them  by  bill  of  sale  by  one  Baldwin, 
the  then  registered  owner.  The  appellants 
bad  no  notice  of  any  claim  against  her. 

The  JRio  Tinto  in  the  course  of  her 
employment  put  into  Gibraltar  in  the 
month  of  December,  1881,  when  she  was 
arrested  at  the  suit  of  the  respondent  to 
answer  a  claim  for  certain  necessaries 
supplied  to  the  ship  by  the  respondent. 

The  £a,cts  are  stated  in  their  Lordships' 
judgment. 

The  learned  Judge'  gave  judgment  in 
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favour  of  the  respondent,  holding  that  he 
was  the  principal  and  not  agent,  and  that 
the  coals  and  other  articles  were  neces- 
saries in  respect  of  which  Admiralty  pro- 
ceedings could  be  taken,  and  that  the 
respondent  had  a  maritime  lien  on  the 
ship  which  survived  the  transfer  to  the 
appellants. 

From  this  judgment  the  present  appeal 
was  brought. 

Cohen^  Q.C.,  and  PhiUimore^  for  the 
appellants. — The  goods  were  not  neces- 
saries within  the  meaning  of  the  Vice- 
Admiralty  Courts  Act,  1863  (26  Vict. 
c.  24).  There  was  no  maritime  lien,  and 
no  right  to  seize  the  vessel  in  the  hands 
of  innocent  purchasers  for  value. 

They  referred  to  The  Neptune  (1),  The 
Alexander  (2),  The  Bold  Bucdeugh  (3 
The  Australia  (4),  The  Two  EUens  [b] 
The  Gustaf  (6),  The  West  Friesland  (7] 
The  Ella  A.  Clark  (8),  The  Skipvnth  (9), 
The  Pacific  (10)  and  The  Mary  Ann  (11). 

F,  M.  White^  Q-C,  and  Bighamy  Q,C.,  for 
the  respondent. — The  goods  were  supplied 
and  the  disbursements  made  on  the  credit 
of  the  vessel.  The  case  is  within  the 
meaning  of  the  Act  26  Vict.  c.  24,  as 
regards  ''  necessaries."  That  statute  gives 
the  Vice-Admiralty  Courts  jurisdiction 
in  respect  of  necessaries  supplied  to  any 
ship  in  certain  circumstances.  This  juris- 
diction carries  with  it  the  right  to  a 
maritime  lien  on  the  ship  in  respect  of 
neoessaries  supplied  as  in  the  present  cir- 
cumstances. 

Sir  Jambs  Hannek  delivered  the  judg- 
ment of  their  Lordships  (12)  : — 

The  Bio  Tinto,  a  British  steamer,  of 
which  George    Hough    was   owner    and 

(1)  3  Knapp,  94. 

(2)  1  W.  Rob.  288. 
(.3)  7  Moo.  P.O.  267. 

(4)  Swa.  480. 

(5)  41  Law  J.  Rep.  P.C.  11 ;  Law  Rep.  4  P.C. 
161. 

(6)  Lush.  608. 

(7)  Swa.  454. 

(8)  32  Law  J.  Rep.  P.,  M.  &  A.  211. 

(9)  10  Jut.  N.S.  446. 

(10)  Br.  &  L.  213 ;  33  Law  J.  Rep.  Adm.  120. 

(11)  34  Law  J.  Rep.  Adm.  73 ;  Law  Rep. 
1  Ad.  &  E.  8. 

(12)  Lord  FitzGerald,  Sir  Barnes  Peacock,  Sir 
Robert  Oollier,  Sir  James  Hannen  and  Sir  Arthur 
Hobhoufle. 
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master,  was  in  the  year  1879  engaged  in 
the  Mediterranean  trade.  In  October  of 
that  year  she  put  into  Gibraltar,  and,  being 
in  want  of  coal,  obtained  from  a  firm  there, 
trading,  under  the  style  of  the  London 
Coal  Company,  of  which  the  respondent, 
W.  J.  Smith,  was  the  managing  partner, 
a  supply  to  the  amount  of  721,  IQs,  9d., 
and,  on  subsequent  occasions,  obtained 
further  supplies,  as  follows  : — 

£    8.  d. 

1879,  November  13th   .    .  107  11  8 

1880,  May  6th    ...  132  14  11 
July  10th    .    .    .   56  6  1 

In  August,  1880,  she  again  required  coals, 
but  as  the  previous  quantities  had  not 
been  paid  for,  the  agent  of  the  London 
C!k>al  Company  refused  to  furnish  more, 
but  ultimately  did  so  to  the  extent  of  67^. 
la,  5d.f  upon  a  guarantee  for  that  amount 
being  given  by  the  ship's  broker  in  London. 
This  smn  was  afterwards  paid. 

The  Bio  Tinto  did  not  again  put  into 
Gibraltar  while  Hough  remained  owner 
or  master.  On  the  17th  of  September, 
1880,  Hough  sold  the  vessel  to  one  Bald- 
win, who,  on  the  14th  of  October,  1881, 
sold  it  to  the  appellants.  Both  Baldwin 
and  the  appellants  purchased  without 
notice  of  any  claim  against  the  vessel  in 
respect  of  the  coals  supplied  by  the  re- 
spondent's firm. 

On  the  27th  of  December,  1881,  the 
Bio  Tinto  again  put  into  Gibraltar,  when 
she  was  aorested  in  the  Vice- Admiralty 
Court  of  that  place  at  the  suit  of  the  re- 
spondent for  the  coals  supplied  in  October 
and  November,  1879,  and  May  and  July, 
1880. 

At  the  hearing  of  the  cause  in  February, 
1883,  the  learned  Judge  of  the  Vice- 
Admiralty  Court  pronounced  for  the  claim 
of  the  respondent  for  the  coals  as  neces- 
saries, holding  that  this  claim  created  a 
maritime  lien  which  attached  to  the  ship 
from  the  time  of  the  supply,  into  whose- 
soever possession  she  might  come,  and 
could  be  enforced  in  the  Vice-Admiralty 
Court  as  against  a  subsequent  purchaser 
without  notice,  and  he  further  held  that 
the  respondent  had  not  by  laches  on 
his  part  lost  the  right  to  enforce  his 
claim. 

Several  questions  were  raised  by  the 
appellants  in  the  Court  below,  which  have 
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been  abandoned  before  their  Lordships. 
It  is  not  now  disputed  that  the  coals  were 
supplied  by  the  respondent  on  the  credit 
of  the  owners,  and  it  is  admitted  that  the 
coals  were  necessary ;  but  it  is  contended, 
first,  that  no  maritime  lien  attached  to  the 
ship ;  and,  secondly,  that  if  it  did,  it  was 
lost  by  laches. 

The  case,  in  so  far  as  it  affects  the  juris- 
diction of  Vice-Admiralty  Courts,  is  of 
considerable  importance,  and  as  the  deci- 
sions bearing  on  the  subject  are  not  uni- 
form it  may  be  advisable  to  review  them 
with  some  minuteness. 

It  was  long  ago  decided  in  the  Courts  of 
common  law,  and  finally  held  by  this 
tribunal  in  the  case  of  The  Neptune  (1), 
that  material  men  never  had  any  lien 
on  the  ship  itself  in  respect  of  supplies 
furnished  in  England,  and  the  language 
of  Lord  Tenterden  in  his  treatise  on 
shipping  was  adopted  as  correct :  "  A 
tradesman  who  has  furnished  ropes,  sails, 
provisions  or  other  necessaries  for  a  ship 
is  not,  by  the  law  of  England,  preferred 
to  other  creditors,  nor  has  he  any  par. 
ticular  claim  or  lien  upon  the  ship  itself 
for  the  recovery  of  his  demands,"  and  the 
reason  of  this,  as  the  learned  author  states 
in  an  earlier  passage,  is  because  the  law  of 
England  never  had  adopted  the  rule  of 
the  civil  law  with  regard  to  necessaries 
furnished  here  in  England.  It  has  also 
been  held  by  this  tribunal  that  Vice- 
Admiralty  Courts  had  not  (apart  from 
statute)  more  than  the  ordinary  Admiralty 
jurisdiction,  '^  that  is,  the  jurisdiction 
possessed  by  Courts  of  Admiralty  antece- 
dent to  the  passing  of  the  statute  3  &  4 
Vict.  c.  65,  which  enlarged  it." 

It  follows  therefore  that,  apart  from 
statute,  a  Vice- Admiralty  Court  had  not 
jurisdiction  to  enforce  any  claim  by  way 
of  maritime  lien  on  the  ship  itself  for 
necessaries  supplied  in  the  circumstances 
of  this  case. 

But  it  is  contended  for  the  respondent 
that  such  jurisdiction  has  now  been  con- 
ferred by  the  10th  section  of  the  Vice- 
Admiralty  Act,  1863  (26  Vict.  c.  24), 
sub -section  10,  by  which  jurisdiction  is 
given  in  respect  of  **  claims  for  necessaries 
supplied  in  the  Possession  in  which  the 
Court  is  establiahed  to  any  ship  of  which 
no  owner  or  part  owner  is  domimled  within 


the  Possession  at  the  time  of  the  neces- 
saries being  supplied." 

£efore  considering  the  effect  of  this  sub- 
section, it  is  necessary  to  examine  some 
previous  kindred  enactments,  and  the  first 
of  these  is  the  3  &  4  Vict.  c.  65.  s.  6,  "  the 
High  Court  of  Admiralty  shall  have  juris- 
diction to  decide  all  claims  and  demands 
whatsoever  in  the  nature  of  salvage  for 
services  rendered  to  or  damage  received 
by  any  ship  or  seagoing  vessel,  or  in  the 
nature  of  towage,  or  for  necessaries  sup- 
plied to  any  foreign  ship  or  seagoing 
vessel,  and  to  enforce  the  pajrment  thereof, 
whether  such  ship  or  vessel  may  have  been 
within  the  body  of  a  county,  or  upon  the 
high  seas,  at  the  time  when  the  services 
were  rendered,  or  damage  received,  or 
necessaries  furnished,  in  respect  of  which 
such  claim  is  made." 

The  effect  of  this  enactment  first  came 
under  consideration  in  The  Alexander  (2). 
There  necessaries  were  supplied  to  a  foreign 
ship  prior  to  the  passing  of  the  Act.  Pro- 
ceedings were  subsequently  taken  under 
the  6th  section,  and  it  was  held  that  the 
Court  had  jurisdiction.  Some  remarks  of 
Dr.  Lushington  have  a  bearing  on  the  pre- 
sent question ;  he  says,  ''  In  the  first  place 
the  statute  does  not  create  a  lien  at  all," 
and  after  reading  the  section  he  proceeds, 
"the  Court  shall  have  jurisdiction;  it 
simply  gives  the  Court  jurisdiction  in  any 
and  every  lawful  mode  which  the  Court 
has  the  power  of  exercising.  I  wish  to 
draw  attention  particularly  to  the  fact  that 
no  lien  whatever  is  established  by  the 
Act." 

The  next  case  to  which  it  is  necessary 
to  call  attention  is  The  Bold  Bucdeugh  (3). 
That  was  an  action  for  damage  done  by  a 
Scotch  steamer  to  an  English  vessel  in  the 
Humber.  The  vessel  was  arrested  at  HuU, 
after  sale  to  a  purchaser,  without  notice  of 
the  claim  agconst  her  in  respect  of  the 
damage,  and  it  was  held  by  this  tribunal 
that  damage  creates  a  maritime  lien  on  the 
ship  causing  the  damage,  and  that  such 
lien  travels  with  the  thing  into  whosesoever 
possession  it  may  come,  and  when  carried 
into  effect  by  a  proceeding  in  rem,  relates 
back  to  the  period  when  it  first  attached. 
It  is  to  be  observed  that  this  was  a  suit 
for  damage,  as  to  which  there  is  now  no 
doubt  that  it  creates  a  maritime  lien* 


Vol.  63.] 


MICHAELMAS   1883  to  MICHAELMAS  1884. 


57 


Imibm  v.  Smith. 


Upon  this  point  their  Lordships  remark : 
— "  But  it  is  further  said  that  the  damage 
confers  no  lien  upon  the  ship,  ajudB,  dictum 
of  Dr.  Lushington,  in  the  case  of  The 
Volant  (13),  is  cited  as  an  authority  for 
this  proposition.  By  reference  to  a  con- 
temporaneous report  of  the  same  case  (14), 
it  seems  doubtful  whether  the  learned 
Judge  did  use  the  expression  attributed  to 
him  by  Dr.  W.  Robinson.  If  he  did,  the 
expression  is  certainly  inaccurate,  and 
being  a  dictum  merely,  not  necessary  for 
the  decision  of  the  case,  cannot  be  taken 
as  a  binding  authority.''  The  decision, 
therefore,  in  The  Bold  Btusdeugh  (3)  that 
damage  confers  a  maritime  lien,  valid 
against  a  subsequent  purchaser  without 
notice,  and  that  this  lien  may  be  enforced 
under  the  6th  section  of  3  <&;  4  Yict.  c.  65, 
does  not  govern  the  present  case,  where 
the  question  is  whether  the  mere  con- 
ferring upon  Vice- Admiralty  Courts  juris- 
diction over  claims  for  necessaries  in 
certain  cases  carries  with  it  the  creation  of 
a  maritime  lien  for  such  necessaries. 

Some  passages,  however,  in  the  judgment 
in  The  Bold  Bttcdeugh  (3)  appear  to  have 
led  Dr.  Lushington  to  the  conclusion  that 
he  was  bound  by  that  decision  to  hold  that 
the  6th  section  of  3  <k  4  Yict.  c.  65  did 
create  a  maritime  lien  in  the  case  of  neces- 
saries as  well  as  in  the  case  of  damage.  In 
ITie  West  Friesland  (7)  he  held  that  coals 
supplied  to  a  foreign  steamship  were  neces- 
saries, and  that  they  created  a  Uen  under 
3  &  4  Yict.  c.  65.  s.  6,  which  continued, 
notwithstanding  the  sale  of  the  ship,  if 
there  were  no  laches.  And  in  The  Ella  A. 
Clark  (8)  the  same  learned  Judge  held 
that  a  claim  for  necessaries  supplied  to  a 
foreign  ship  might  be  enforced  by  proceed- 
ings in  reni  under  the  6th  section,  not- 
withstanding a  subsequent  and  bona  fide 
transfer  to  a  British  owner ;  and  he  says 
p.  36) : — "It  is  true  that  in  The  Alexa/nder 
2)  I  am  reported  to  have  said  that  the 
Act  of  3  &  4  Yict.  did  not  create  a  lien, 
though  it  gave  a  remedy  against  the  ship. 
I  intended  to  state  that  there  might  be  a 
distinction  between  a  provision  for  pro- 
ceedings by  arrest  of  the  ship  and  the 
express  creation  of  a  lien,  and  to  leave  all 
such  questions  open.  The  case  of  The  Bold 

(13)  1  W.  Bob.  387. 

(14)  1  Notes  of  Cases,  608. 
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Btusdeugh  (3),  however,  renders  the  dis- 
cussion of  this  question  useless." 

With  regard  to  these  cases,  their  Lord- 
ships have  only  to  repeat  what  was  said  of 
them  in  the  judgment  of  this  tribunal  in 
the  case  of  The  Two  EUens  (5) :  "  These 
decisions  may  be  supported  upon  the 
ground  that  though  it  is  perfectly  true  that 
the  only  words  used  in  the  section  are 
*  that  the  High  Court  of  Admiralty  shall 
have  jurisdiction'  (which  words  seem 
hardly  sufficient  in  themselves  to  create  a 
maritime  lien),  yet,  looking  at  the  subject- 
matter  to  which  that  section  relates,  it 
appears  designed  to  enlarge  the  jurisdiction 
which  the  Court  of  Admiralty  already  had 
in  matters  forming  the  subject  of  a  mari- 
time lien.  There  are  strong  grounds  for 
holding  that  as  respects  salvage  and  as 
respects  collisions,  which  already  gave  a 
maritime  lien  when  they  occurred  on  the 
high  seas,  it  was  intended  that  they  should 
also  when  they  occurred  in  the  body  of  a 
county  equally  give  a  maritime  lien,  and 
that  being  so  as  to  salvage  and  collision  it 
might  well  be  said  that  necessaries  imme- 
diately following,  it  was  intended  that  the 
same  rule  should  apply  in  the  case  of 
necessaries." 

In  the  present  case,  however,  it  will  be 
found  that  the  creation  of  the  alleged 
maritime  lien  is  made  to  depend  solely  on 
the  words  "  the  High  Court  of  Admiralty 
shall  have  jurisdiction,"  which,  as  their 
Lordships,  in  The  Two  EUens  (5),  pointed 
out,  are  not  sufficient  in  themselves  to 
create  a  maritime  b'en. 

The  Admiralty  Court  Act,  1861  (24 
Yict.  c.  10),  and  the  decisions  upon  it  must 
next  be  considered.  By  the  5th  section, 
it  is  enacted  that  the  High  Court  shall 
have  jurisdiction  over  any  claim  for  neces- 
saries supplied  to  any  ship  elsewhere  than 
in  the  port  to  which  the  ship  belongs, 
unless  it  is  shewn  to  the  satisfaction  of  the 
Court  that,  at  the  time  of  the  institution 
of  the  cause,  any  owner  or  part  owner  of 
the  ship  is  domiciled  in  England  or  Wales. 

Dr.  Lushington  was  at  first  disposed  to 
hold,  on  the  supposed  authority  of  The 
Bold  Bucdeugh  (3),  that  this  section  gave 
material  men  a  maritime  lien  (9),  but  he 
afterwards  in  The  Pacific  (10)  gave  a  con- 
sidered judgment  to  the  effect  that  the  5th 
section  of  the  Act  of   1861   confers  no 
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maritime  lien  on  the  material  men,  but 
only  the  right  to  sue  the  ship.  In  The 
Mary  Ann  (11)  he  developed  his  views  on 
the  subject  more  fully.  He  there  says 
(p.  11),  "There  is  a  clear  distinction  be- 
tween a  maritime  lien  and  a  claim  the 
payment  of  which  the  Court  has  power  to 
enforce  from  the  ship  and  freight.  A 
maritime  lien  springs  into  existence  the 
moment  the  circumstances  give  birth  to  it, 
as  damage,  salvage,  and  wages  ]  but  it  does 
not  follow  that  because  a  claim  may  by 
Act  of  Pariiament  be  enforceable  against 
the  parties  therefore  it  created  a  mari- 
time lien.  Besides,  looking  at  the  whole 
Act,  it  is  impossible  to  maintain  that 
a  maritime  lien  is  created  by  every  one  of 
the  numerous  sections  which  commence 
with  the  words,  *  The  High  Court  of  Ad- 
miralty shall  have  jurisdiction.'  In  some 
of  the  sections  these  words  are  accom- 
panied by  a  proviso  incompatible  with  a 
maritime  lien,  as  is  pointed  out  by  Mr. 
Maclachlan  in  reference  to  the  4th  sec- 
tion, and  as  the  Court  has  held  with 
regard  to  the  5th  section  in  the  case  of 
The  Pacific  (10).  So,  also,  it  could  hardly 
be  argued  that  it  was  intended  to  create 
a  maritime  lien  by  the  8th  section  in 
favour  of  co-owners,  or  by  the  11th  sec- 
tion in  favour  of  mortgagees.  In  my 
opinion  the  words  '  the  High  Court  of 
Admiralty  shaU  have  jurisdiction '  mean 
only  what  they  purport  to  say,  neither 
more  nor  less — that  is,  that  the  Court  shall 
take  judicial  cognisance  of  the  cases  pro- 
vided for.  By  themselves  the  words  leave 
open  the  question  whether  or  not  a 
maritime  lien  is  created.  The  answer  to 
this  question  depends  on  other  considera- 
tions/ 

It  appears  to  their  Lordships  that  this 
reasoning,  which  was  adopted  by  this 
tribunal  in  the  case  of  The  Two  EUma  (5), 
is  applicable  to  the  question  now  under 
consideration.  The  10th  section  of  the 
Yice-Admiralty  Act,  1863,  is  divided  into 
eleven  sub-sections.  The  10th,  relating 
to  necessaries,  is  immediately  preceded  by 
one  relating  to  claims  between  owners,  as 
to  which  it  cannot  be  supposed  that  it  was 
intended  to  confer  a  maritime  lien,  yet 
the  two  sub-sections  are  equally  governed 
by  the  same  introductory  words : — ''  The 
matters  in  respect  of  which  the  Yioe- 


Admiralty  Conrts  shall  have  jurisdiction 
are  as  follows." 

It  has  been  argued  that  a  different  con- 
struction to  that  which  the  5th  section  of 
the  Admiralty  Act,  1863,  has  received 
should  be  put  on  the  10th  sub-section  of 
the  10th  section  of  the  Vice-Admiralty 
Act,  1863,  because  by  the  latter  the  juris- 
diction is  made  to  depend  on  there  being 
no  owner  domiciled  in  the  Possession  at 
the  time  of  the  necessaries  being  supplied. 
But  in  the  absence  of  a  domiciled  owner 
credit  is  probably  given  to  the  ship,  and 
there  is  therefore  in  such  a  case  reason 
for  giving  the  Vice- Admiralty  Court  of  the 
place  jurisdiction,  which  would  include  the 
power  to  proceed  in  rem,  but  it  does  not 
suggest  a  reason  why  the  fresh  incident  of 
a  maritime  lien  should  attach  from  the 
time  of  the  supply,  a  lien  which  is  to  travel 
with  the  ship  into  whosesoever  hands  she 
may  pass,  yet  only  capable  of  being  en- 
forced at  one  place. 

Their  Lordships  are  thus  led  to  the 
conclusion  that  there  is  nothing  from 
which  it  can  be  inferred  that  by  the  use  of 
the  words  "  the  Court  shall  have  jurisdic- 
tion "  the  Legislature  intended  to  create  a 
maritime  lien  with  respect  to  necessaries 
supplied  within  the  Possession.  Adopting 
this  view,  it  becomes  unnecessary  to  deter- 
mine whether  or  not,  if  such  a  Uen  had 
existed,  it  was  lost  by  any  laches  on  the 
part  of  the  respondent. 

Their  Lordships  will  humbly  advise 
Her  Majesty  that  the  judgment  of  the 
Vice-Admiralty  Court  be  reversed,  with 
the  costs  of  this  appeal  and  the  costs  in 
the  Courts  below. 


Solicitora— Flux  &  Leadbitter,  for  appelUmts; 
Stocken  k.  Jupp,  for  respondent. 
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r  THE  UKION  STEAMSHIP  CX>MPANT 
1884.      J        OF      NEW      ZEALAKD     V,      THE 
Feb.  6.    I        MELBOURNE     HAKBOUR     TRUST 
(^      COMMISSIONERS. 

Vicicrta  —  Mdboume  Harbour  Trust 
Act  J  1876,  8.  46 — Gonatruction — Notice  of 
Action. 

The  Melbourne  Harbour  Trust  Act ^  by 
section  46,  provides  thcU  notice  of  action 
shall  be  given  to  any  "  person  "  before  the 
issue  of  any  writ  for  anythim/g  done  wnder 
the  Act.  By  the  interpretation  clause 
*^ person"  shall  include  a  corporation: — 
Held,  first,  that  commissioners  appointed 
under  the  Act  were  persons  wUhin  the 
meaning  of  the  Act ;  secondly,  that  a  letter 
complaining  of  certain  acts  but  not  referring 
to  Ugal  proceedings  was  not  a  notice  of 
action  within  the  meaning  of  the  Act, 

This  was  an  appeal  from  a  judgment  of 
the  Supreme  Court  of  Victoria,  overruling 
a  demurrer  to  a  plea  of  the  respondents  to 
the  declaration  of  the  appellants. 

The  questions  raised  on  appeal  were 
whether,  having  regard  to  the  provision 
of  the  Melbourne  Harbour  Tnist  Act, 
1876,  notice  in  writing  of  the  intention  to 
sue  out  a  writ  ought  to  have  been  deli- 
vered to  the  respondents ;  and,  if  so,  whe< 
ther  a  notice  was  delivered  to  the  respon- 
dents in  accordance  with  such  provision. 

The  £Eu;ts  are  stated  in  their  Lordships' 
judgment. 

Dameyy  Q,C,,  Macnaghten,  Q,C,,  and 
Dennistoun  Wood,  for  the  appellants. — The 
letter  of  the  2lBt  of  October,  1881,  from 
the  agents  of  the  appellants  to  the  respon- 
dents was  a  sufficient  notice  within  the 
46th  section  of  the  Melbourne  Harbour 
Trust  Act,  1876,  if  any  such  notice  was 
necessary.  The  46th  section  of  the  Act 
does  not  apply  to  actions  brought  against 
the  Melbourne  Harbour  Commissioners. 
The  respondents,  having  by  their  secre- 
tary's letter  disclaimed  all  liability  and 
responsibility  in  respect  of  the  injuries 
sustained  by  the  Rotorua,  waived  their 
notice  of  action.  They  referred  to  Smith 
V.  The  West  Derby  Local  Board  (1),  Jones 

(1)  47  Law  J.  Bep.  C.P.  607 ;  Law  Bep. 
3  C.P.  D.  423. 


V.  Bird  (2),  Jones  v.  Nichols  (3),  and  I%e 
Bastem  Counties  Railway  Gompa/ny  v. 
Marriage  (4). 

Webster,   Q.G.,  and  MaUeson,  for   the 
respondents,  were  not  heard. 

Sir  Bobert  P.  Collier  delivered  the 
judgment  of  their  Lordships  (5) : — 

The  facts  of  this  case,  as  fBO*  as  they  are 
material,  may  be  shortly  stated.  The 
cause  of  action  is  that  a  vessel  belonging 
to  the  plaintiffs,  and  going  into  Melbourne 
harbour,  fell  foul  of  a  cable  attached  to  the 
anchor  of  a  dredge  which  was  in  the 
middle  of  the  stream,  having  been  placed 
there  by  the  defendants,  and  thereby  sus- 
tained considerable  damage.  The  declara- 
tion contained  two  counts,  one  alleging 
negligence  on  the  part  of  the  defendants  in 
mooring  the  dredge  where  they  did,  and 
the  second  complaining  that  they  had  not 
given  notice  whereby  the  danger  might 
have  been  avoided.  To  this  declaration 
there  were  many  pleas  by  the  defendants, 
denying  their  liability,  and  also  denying 
most  of  the  allegations  in  the  declaration ; 
and  there  was  a  further  plea,  in  these 
terms : — "  And  for  an  eighth  plea  to  the 
said  declaration,  the  defendants  say  that 
the  alleged  grievances  were  committed  by 
the  defendants  after  the  passing  of  the 
Melbourne  Harbour  Trust  Act,  1876,  and 
were  committed  by  the  defendants  under 
and  by  virtue  of  the  said  Act ;  and  no  no- 
tice in  writing  of  the  intention  to  sue  out 
the  writ  in  this  action  was  delivered  to  the 
defendants  or  left  at  their  usual  place  of 
abode  one  month  before  the  suing  out  of 
the  said  writ,  pursuant  to  the  said  Act." 
The  plaintifis  demurred  to  that  plea,  and 
also  joined  issue  upon  all  the  allegations 
contained  in  it.  Upon  the  case  going  down 
for  trial  the  jury  found  all  the  questions 
which  may  be  said  to  relate  to  the  merits 
of  the  case  in  favour  of  the  plaintiffs ;  but 
the  Judge,  nevertheless,  thought  that  a 
verdict  should  be  entered  for  the  defen- 
dants upon  this  plea.  The  jury  therefore, 
by  his  direction,  assessed  damages  contin- 


(2)  6  B.  &  Ad.  837. 

(3)  13  Mee.  &  W.  361. 


(4)  9  H.L.  Cas.  32. 

(5)  Lord  Blackburn,  Sir  Barnes  Peacock,  Sir 
Bobert  P.  Collier,  Sir  Bichard  Conch,  and  Sir 
Arthur  Hobhouse. 
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gently ;  and  leave  was  given  to  the  plain- 
tiff to  move  to  enter  a  verdict  for  them  for 
the  amount  of  those  damages.  That  rule, 
coming  before  the  Supreme  Court,  was  dis- 
charged, and  judgment  was  entered  for  the 
defendants.  Against  that  judgment  the 
present  appeal  is  brought. 

The  argument  upon  this  appeal  has 
been  restricted  to  two  questions,  with 
which  alone  their  Lordships  propose  to 
deal.  The  first  question  was  whether, 
assuming  a  notice  of  action  to  be  necessary, 
one  was  given ;  and,  secondly,  whether  a 
notice  of  action  was  necessary.  The  46th 
section  of  the  Melbourne  Harbour  Trust 
Act  is  in  these  terms : — "  All  actions  to  be 
brought  against  any  person  for  anything 
done  under  this  Acb  shall  be  commenced 
within  six  months  after  the  act  complained 
of  was  committed,  and  no  writ  shall  be 
sued  out  against  nor  any  copy  of  any  pro- 
cess served  upon  any  person  for  anything 
done  by  him  under  this  Act  until  notice  in 
writing  of  such  intended  writ  or  process 
shall  have  been  delivered  to  him  or  left  at 
his  usual  place  of  abode  by  the  agent  or 
attorney  of  the  party  who  intends  to  cause 
the  same  to  be  sued  out,  or  served  at  least 
one  month  before  the  suing  out  or  serving 
the  same.  Such  notice  shall  clearly  and 
explicitly  set  forth  the  nature  of  the  in- 
tended action  and  cause  thereof,  and  on 
such  notice  shall  be  indorsed  the  name  and 
place  of  abode  of  the  party  intending  to 
bring  such  action,  and  the  name  and  place 
of  business  of  his  attorney  or  agent."  Then 
it  goes  on  to  say  that  the  defendant  may 
plead  the  general  issue,  and  that  he  may 
tender  evidence. 

It  is  contended  that  a  letter  written  by 
Messrs.  McMeckan,  Blackwood  &  Co., 
agents  of  the  plaintiff,  on  the  day  after 
the  accident  occurred,  is  a  sufficient  notice 
of  action  under  this  Act.  The  letter  is  as 
follows : — "  Union  Steamship  Company  of 
New  Zealand,  Limited,  Melbourne,  21st 
of  October,  1881.  The  Secretary,  Mel- 
bourne Harbour  Trust  Commissioners, — 
Sir,  we  have  the  honour  to  bring  under 
your  notice  a  very  serious  accident  that 
happened  to  the  Rotorua  steamer,  owned 
by  this  company.  When  coming  up  the 
river  yesterday  morning,  and  dose  to  the 
Junction  Point,  and  a  little  way  below 
the  Platypus,  she  struck  the  chain  of  that 


dredge,  it  being  laid  in  mid-channel.  The 
dams^  sustained  is  of  an  extensive  cha- 
racter." Then  the  damage  is  specified. 
'*  The  surveyors  are  now  surveying,  and 
may  yet  discover  further  damage.  Pos- 
sibly you  may  desire  to  send  some  of  your 
officers  to  view  the  extent  of  the  misdiief, 
all  of  which  we  must  hold  the  commis- 
sioners responsible  for." 

It  appears  to  their  Lordships  that  the 
Court  'below  were  right  in  holding  that 
this  was  not  a  notice  of  action  in  com- 
pliance with  the  statute.  It  was  clearly 
not  intended  to  be.  It  does  not  give 
notice  of  any  intended  writ  or  process 
whatever;  it  does  not  clearly  and  ex- 
plicitly set  forth  the  cause  or  nature  of 
the  action ;  it  does  not  give  the  name  or 
place  of  business  of  the  attorney  or  agent 
who  is  to  bring  the  action.  It  appears  to 
want  all  the  necessary  characteristics  of  a 
notice  of  action  as  prescribed  by  the 
statute. 

Some  cases  have  been  quoted  for  the 
purpose  of  shewing  that  notices  of  action 
are  not  to  be  construed  with  extreme 
strictness,  a  rule  to  which  their  Lordships 
subscribe.  Cases  have  been  quoted  in 
which  notices  of  action  have  been  up- 
held which  would  have  been  bad  upon 
special  demurrer,  or  perhaps  upon  general 
demurrer ;  but  those  cases  have  no  bearing 
on  the  present,  where  the  notice  of  action 
is  not,  in  form  or  substance,  a  compliance 
with  the  Act 

The  question  which  remains  is  whether 
or  not  the  defendants  are  entitled  to  a 
notice  of  action.  "  In  the  construction 
and  for  the  purposes  of  this  Act  the  fol- 
lowing terms  shall,  if  not  inconsistent 
with  the  context  or  subject-matter,  have 
the  respective  meanings  hereby  assigned 
to  them."  Then  come  these  words: — 
"  '  Person  *  shall  include  a  corporation." 
It,  therefore,  lies  upon  the  counsel  for  the 
plaintifib  to  shew  that  to  hold  that  a  per- 
son in  section  46  includes  a  corporation 
is  inconsistent  with  the  context  or  subject- 
matter.  The  argument  to  this  effect  is 
that  section  2  declares  the  Act  to  be 
divided  into  parts,  and  part  2  is  headed 
"  Officers  " ;  that  when  we  come  to  part  2 
in  section  33  we  find  the  heading 
''  Officers,"  and  a  number  of  sections 
grouped  together    under   that   heading; 
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that  therefore  the  word  "  person  "  in  sec- 
tion 46  must  be  confined  to  ''  officers." 
The  case  in  the  House  of  Lords  of  The 
EasUm  CouTiHes  and  London  cmd  Black- 
waU  Railways  v.  Marriage  (4)  has  been 
cited  as  an  authority  for  this  argument 
on  the  part  of  the  plaintifft.  It  should  be 
obeerred  as  to  that  case,  which  dealt  with 
the  construction  of  the  Lands  Clauses 
Act,  that  in  that  Act  were  several 
headings  so  drawn  as  to  be  applicable 
grammaticallj  to  the  sections  which  fol- 
lowed them.  The  heading  then  in  ques- 
tion was  this :  ''  And  with  respect  to 
small  portions  of  intersected  land,  be  it 
enacted  as  follows."  Then  came  two  sec- 
tions: first,  the  9drd,  relating  to  lands 
not  being  situated  in  a  town;  and  then 
the  94th,  banning  with  "  if  such  land 
shall  be  so  cut  through  and  divided."  It 
was  held  by  the  House  of  Lords  that 
**  sudi  land  "  referred  not  to  land  men- 
tioned in  section  93,  but  refeired  back  to 
the  heading  before  section  93 — ^namely, 
"  with  respect  to  small  portions  of  inter- 
sected land,  be  it  enacted  as  follows." 

That  case  appears  to  their  Lordships  to 
have  no  application  to  the  present.     Here 
the    heading  "  Officers "  is    not  such    a 
heading  as  could  be  grammatically  read 
into  any  of  the   sections  which  follow. 
It  seems  to  their  Lordships  to  have  been 
inserted  for  the  purpose  of  convenience  of 
reference,  and  not  intended  to  control  the 
interpretation  of  the  clauses  which  follow. 
It  may  be,  indeed,  that  the  fact  of  a  clause 
being  found  in  a  certain  group  may  in 
some  cases  possibly  throw  some  light  upon 
its  meaning ;  but  it  appears  to  their  Lord- 
ships that  the  construction  contended  for 
on  the  part  of  the  plaintiff  that  the  term 
**  officers "  controls  the  meaning  of  the 
word  "  person "  in  section  46,  applying  it 
solely  to  officers  and  negativing  its  applica- 
tion to  a  corporation,  is  untenable.    If  we 
examine  the  clauses  which  follow  under 
the  head  of  "  Officers,"  we  find  that  they 
do  not  relate  solely  to  officers  or  to  their 
powers  or  to  their  duties.    The  very  first 
section  which  follows  this  heading  (sec- 
tion 33)  gives  to  the  commissioners  power 
**  from  time  to  time  to  appoint  a  secre- 
tary, treasurer,  and  clerk,  and  appoint  or 
employ  such    engineers,  surveyors,    col- 
lectors and  other  officers,  servants  and 


persons  to  assist  in  the  execution  of  this 
Act  as  the  commissioners  shall  think 
necessary  or  proper."  This  section  there- 
fore, under  the  heading  of  "  Officers," 
confers  not  merely  powers  upon  officers, 
but  a  most  important  power  upon  the 
commissioners :  a  power  without  which 
they  would  be  unable  to  act,  for  a  cor- 
poration can  only  act  through  its  officers. 
There  are  further  provisions  in  section  40, 
enabling  them  to  appoint  a  harbour- 
master and  so  on.  It  appears  to  their 
Lordships  that,  powers  having  been  given 
to  the  commissioners  under  these  sections 
to  appoint  officers,  and  they  being  capable 
only  of  acting  through  their  officers,  it 
was  a  very  proper  and  convenient  place  to 
insert  a  section  which  determined  under 
what  circumstances  actions  should  be 
brought  against  them  in  respect  of  the 
acts  of  their  officers.  Accordingly,  sec- 
tion 46  appears  to  their  Lordships  to  be 
quite  in  its  proper  place,  putting  the 
interpretation  upon  it  that  it  refers  to 
actions  brought  not  only  against  officers 
for  anything  done  under  the  Act,  but 
against  the  commissioners  themselves  for 
anything  done  by  their  officers  on  their 
behalf;  and  all  reasoning  and  probability 
would  point  to  this  having  been  the 
intention  of  the  Legislature.     It  would  be 

'  almost  impossible  to  give  any  good  reason 
why  officers  should  be  entitled  to  a  notice 
of  action,  and  the  commissioners  not;  or 
why  officers  should  be  entitled  to  tender 
amends,  and  the  commissioners  should  not. 
Their    Lordships   will   humbly  advise 

,  Her  Majesty  that  the  judgment  of  the 
Court  appealed  against  be  affirmed,  and 
that  this  appeal  be  dismissed.  The  ap- 
pellants must  pay  the  costs  of  the  appeal. 

Solicitors — Wild,  Browned  Wild,  for  appellants; 
Wadeson  k  Malleson,  for  respondents. 
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jV    \     1  THE  ORIENTAL  BANK  (appellafUa) 

TQ^Q    I   ^'^^c^^*^  ^^^  ^^'  {respondents), 

Mauritius  —  Bankruptcy  —  Ordinance, 
1853,  s,  43 — Construction — Form  of  Ad- 
judication. 

The  Bankruptcy  Ordinance  of  Mauri- 
tius, 1853,  by  section  43,  provides  that  any 
trader  liable  to  become  bankrupt  may  peti- 
tion for  a^ljudicaiio7i  against  himself ,  pro- 
vided that  such  trader  shall  before  adjudi- 
cation make  it  appear  to  tfie  satisfaction  of 
the  Court  that  his  available  estate  is  suffi- 
cient to  pay  his  creditors  at  hast  five  shil- 
lings in  tite  pound  : — Held,  that  tlie  Judge 
is  to  satisfy  himself  as  to  the  requisite 
solvency  of  tJie  estate  by  such  evidence  as  he 
thinks  fit y  and  that  no  creditor  can  question 
the  validity  of  sucli  adjiulication. 

An  adjudiccUion  in  bankruptcy  was  made 
against  B,  dh  Co.  B.  was  a  sole  trader: 
— Held,  that  the  defect  ivas  immaterial. 

These  were  consolidated  appeals  from 
two  judgments  of  the  Supreme  Court  of 
the  Mauritius.  The  fii-st,  dated  the  19th 
of  January,  1882,  affirmed  a  judgment  of 
the  Commissioner  in  Bankruptcy  of  the 
9th  of  May,  1881.  The  second,  of  the 
27th  of  June,  1881,  reversed  a  judgment 
of  the  said  commissioner.  In  both  ap- 
peals the  question  was  as  to  the  validity 
of  the  adjudication  in  the  bankruptcy  of 
Fred.  Richer. 

The  facts  were  as  follows : — 

Frederic  Bicher  carried  on  business  in 
Mauritius  under  the  style  of  "  Fred.  Bicher 
&  Co."  He  had  no  partner,  nor  was  there 
any  other  person  in  the  business. 

On  the  20th  of  January,  1881,  Frederic 
Richer  &  Co.  presented  a  petition  to  the 
Court  of  Bankruptcy  of  the  Mauritius. 
The  petition  was  signed  *^  Fred.  Bicher  & 
Co.,''  and  it  described  the  petitioners  as 
traders  within  the  Bankruptcy  Ordinance, 
and  as  being  unable  to  meet  their  engage- 
ments with  their  creditors.  It  aUeged 
that  they  had  filed  a  declaration  of  insol- 
vency, and  that  they  could  make  it  appear 
that  their  available  estate  was  sufficient 
to  pay  their  creditors  at  least  five  shil- 
lings in  the  pound. 

The  Bankruptcy  Ordinance  then  in  force 
in  the  Mauritius  by  section  43  provided 
that  *'  Any  trader  liable  to  become  bank- 


rupt may  petition  for  abjudication  of 
bankruptcy  against  himself :  provided  al- 
ways, that  unless  such  trader  shall  forth- 
with, after  the  filing  of  his  petition,  and 
before  adjudication  of  bankruptcy  there- 
under, make  it  appear  to  the  satisfaction 
of  the  Court  that  his  available  estate  is 
sufficient  to  pay  his  creditors  at  least  five 
shillings  in  the  pound,  clear  of  all  charges, 
to  be  estimated  by  the  Court,  of  prosecu- 
ting the  bankruptcy,  such  petition  shall 
be  dismissed ;  and  no  further  petition  shall 
be  filed  by  such  trader  in  the  same  district 
without  the  leave  of  the  Court  first  ob- 
tained for  that  purpose,  and  the  adjudica- 
tion on  any  further  petition  shall  be  sub- 
ject to  the  like  condition  as  aforesaid  as 
to  the  available  estate  of  the  trader." 

On  the  said  20th  of  January  the  Court 
of  Bankruptcy  adjudged  Frederic  Bicher 
&  Co.  bankrupts. 

On  the  4th  of  March,  1881,  the  appel- 
lants presented  a  petition  to  the  Court  of 
Bankruptcy  of  the  Mauritius,  praying  thaii 
an  order  might  be  made  that,  upon  proof 
that  Frederic  Bicher  &  Co.  were  unable 
to  pay  twenty-five  per  cent,  to  their  credi- 
tors out  of  their  available  estate,  the  adju- 
dication of  bankruptcy  should  be  set  aside. 
This  petition  was  dismissed. 

The  appellants  also  objected  to  the 
adjudication  on  the  ground  that  there  was 
no  such  firm  as  Bicher  &  Co.  The  Court 
held  this  a  good  objection,  and  declared 
the  adjudication  void. 

The  appellants  appealed  from  the  judg- 
ment dismissing  their  petition. 

This  appeal  was  heard  on  the  22nd 
of  December,  1881,  and  on  the  19th  of 
January,  1882,  the  Supreme  Court  gave 
judgment,  dismissing  this  appeaL 

The  other  appeal  arose  as  follows  : — 

The  official  assignee  in  bankruptcy  also 
presented  to  the  Supreme  Court  a  petition 
of  appeal  against  the  judgment  of  the 
Commissioner  in  Bankruptcy. 

On  the  9th  of  December,  1881,  the 
Supreme  Court  gave  judgment  and  re- 
versed the  decision  of  the  Commissioner 
in  Bankruptcy. 

From  these  two  judgments  the  present 
appeals  were  brought. 

Bavey,  Q.C.,  and  LvnUater,  for  the  appel- 
lants.— ^The  order  of  the  20tJi  of  Januaiy* 
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1881,  was  not  founded  on  any  evidence  by 
which  the  Court  could  be  judicially  satis- 
fied, or  by  which  it  was  made  to  appear 
to  the  satisfaction  of  the  Oonrt,  that  the 
available  estate  of  the  petitioners  was  at 
the  time  of  such  adjudication  sufficient 
to  the  required  extent.  There  was  no 
finding  by  the  Court  of  the  sufficiency  of 
the  estate  of  the  petitioners  to  the  required 
extent.  They  referred  to  Penndl  v.  Butler 
(1)  and  In  re  Pearse  (2).  The  order  of 
adjudication  did  not  adjudicate  the  re- 
spondents bankrupt. 

Their  Lordships  intimated  that  they 
did  not  require  to  hear  the  respondents 
in  the  second  appeal. 

Cohen,  Q.C.,  Kekeunch,  ©.C,  and  Latham, 
for  the  respondents. — The  adjudication  of 
bankruptcy  against  Frederic  Richer  & 
Co.  was  an  adjudication  against  Frederic 
Richer.  Neither  the  public  nor  the  ap- 
pellants were  misled  by  the  form  of  adju- 
dication. It  was  made  to  appear  to  the 
satisfaction  of  the  Court  of  Bankruptcy 
that  the  available  estate  of  the  bankrupt 
was  sufficient  to  pay  his  creditors  at  least 
five  shillings  in  the  pound.  The  jurisdic- 
tion to  set  aside  or  annul  an  adjudication 
of  bankruptcy  is  discretionary,  and  onght 
not  to  be  exercised  except  for  the  purpose 
of  doing  equity  which  would  otherwise 
not  be  done  among  all  parties  concerned. 
No  equity  has  been  alleged  on  the  part  of 
the  appeUants  in  support  of  their  claim  to 
set  aside  the  adjudication.  They  referred 
to  the  Bankruptcy  Ordinance  of  Mauritius, 
1853,  sections  43,  178,  and  179,  and  to 
Bx  parte  Claxton  (3). 

Sib  Arthur  Hobhouse  delivered  the 
judgment  of  their  Lordships  (4)  : — 

Two  questions  are  raised  by  the  two 
appeals  in  this  case.  One  is  whether  the 
adjudication  of  bankruptcy  which  was 
passed  on  the  20th  of  January,  1881, 
against  Frederic  Richer  k  Co.,  is  a  valid 
adjudication  against  Frederic  Richer,  who 
is  the  sole  member  of  that  firm.  Their 
Lordships  did  not  think  it  necessary  to 
hear  the  respondents  on  this  question. 

(1)  18  Ck>m.  B.  Bep.  209. 
(3)  22  L.  T.  Bep.  160. 
(3)  Iaw  Rep.  7  Ghana  App.  532. 
(4^  Lord  Blackbam,  Sir  Barnes  Peacock,  Sir 
Robert  P.  Collier,  and  Sir  Arthur  Hobhoose. 
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Nor  do  they  now  think  it  necessary  to 
say  anything,  except  that  they  concur 
with  the  Supreme  Court  in  holding  that 
the  defect  which  undoubtedly  appears  in 
the  order  affords  no  ground  for  annulling 
the  adjudication,  b^use  it  is  merely 
formal,  and  is  not  calculated  to  injure 
anybody. 

The  other  question  is  whether,  under 
sections  40,  43,  and  50  of  Ordinance  No. 
33  of  1853,  a  creditor  can  challenge  the 
validity  of  an  adjudication  against  his 
debtor,  who,  being  a  trader,  has  been  made 
bankrupt  on  his  own  petition,  on  the 
ground  that  he  has  not  made  it  appear  to 
the  satisfaction  of  the  Court  that  his 
estate  is  sufficient  to  pay  his  creditors  at 
least  five  shillings  in  the  pound,  clear  of 
all  charges  of  prosecuting  the  bankruptcy. 

The  bankrupt  Frederic  Richer  gave,  so 
far  as  appears  on  the  face  of  the  proceed- 
ings, no  evidence  of  this  qualified  solvency 
of  his  estate  except  the  petition  and  affi- 
davit required  by  section  40.  And  it  is 
contended  that  by  sections  43  and  50  the 
Court  is  bound  to  require  some  further 
evidence,  and  to  attain  the  requisite  satis- 
faction on  some  judicial  grounds  capable 
of  being  tested  by  the  parties  concerned, 
and  of  being  made  the  subject  of  conten- 
tion and,  when  necessary,  of  appeal. 

Their  Lordships  are  of  opinion  that  on 
the  true  construction  of  section  43  the 
Judge  is  to  satisfy  himself  as  to  the  requi- 
site solvency  of  the  estate  by  such  evi- 
dence as  he  thinks  fit.  The  proceedings 
are  ex  parte.  The  matter  is  one  which 
cannot  possibly  be  the  subject  of  exact 
proof,  and  in  most  cases  the  proof  can  be 
but  rough,  provisional,  or  even  conjectural. 
K  the  question  were  to  be  subject  to 
dispute,  nothing  could  solve  it  short  of  an 
administration,  or  at  least  an  exhaustive 
and  conclusive  account,  of  the  estate,  and 
a  long  litigation  might  attend  this  preli- 
minary proceeding.  It  is  not  provided  by 
the  Ordinance  that  creditors  shall  attend 
the  adjudication,  and  it  is  not  intended 
that  they  shall  in  any  way  put  in  issue 
the  fact  of  qualified  solvency. 

That  being  so,  is  it  right  that  they 
should  by  any  process  bring  into  contest 
the  propriety  of  the  Court's  conclusion  1 
It  is  a  question  of  difficulty,  but  their 
Lordships  think  it  must  be  answered  in 
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the  negative.  Instead  of  saying  that  the 
qualified  solvency  shall  be  proved,  the 
Legislature  in  section  43  says  that  it  shall 
be  made  to  appear  to  the  satisfaction  of 
the  Court.  The  use  of  that  language  in- 
dicates rather  a  satisfaction  in  the  personal 
discretion  of  the  Judge  than  a  judicial 
process  on  which  issues  may  be  taken  and 
appeals  presented.  Whether  the  Court 
had  reasonable  ground  for  the  satisfaction 
which  it  felt  in  this  case  is  not  the  question. 
The  question  is,  whether  this  particular  pre- 
liminary to  the  adjudication  can  be  con- 
tested so  as  to  bring  the  propriety  of  the 
adjudication  itself  into  discussion.  Their 
Lordships  concur  with  the  Supreme  Court 
in  thinking  that  the  adjudication  is  con- 
clusive upon  the  point. 

Their  Lordships  will  humbly  advise 
her  Majesty  that  both  appeals  should  be 
dismissed,  and  the  appellants  must  pay 
the  costs. 


SolicitoTB  —  Murray,  Hutchins  Sc  Stirling,  for 
appellants;  Freshfield  &  Williams,  for  re- 
spondents. 


1884.    1        „^  ^„,^        „,„,.„„ 
Auril  9    I         ^^  QtJBBK  V,  WILLIAMS. 

New  Zealand — Executive  OavermnerU — 
Harbour — Control  of— Ship  and  Shipping 
— Negligence  —  LiahUity  —  Crovm  Suits 
Act,  186L 

In  a  proceeding  under  the  Crovm 
Suits  Act,  1861,  it  appeared  that  a  har- 
bour was  under  the  management  of  ike 
JSxecuiive  OovemmenJt  of  the  colony,  which 
appointed  the  harbour  officials  and  re- 
ceived rates  for  the  use  oj  staiths  and 
wharves,  but  no  harbour .  dues: — Held, 
t?iat  such  Executive  Government  uxm  liable 
for  negligence  in  permitting  an  obstruction 
to  remain  in  the  harbour  by  which  the 
plainiiff^s  ship  was  injured. 

This  was  an  appeal  from  a  judgment  of 
the  Supreme  Court  of  New  Zealand, 
given  on  a  petition  of  right. 

The  petition  alleged  ^t  the  steamship 
the   Westport,  of  which  the  respondent 


was  the  owner,  on  the  16th  of  Februazy, 
1882,  entered  the  harbour  of  Westport, 
New  Zealand,  and,  under  the  direction  of 
the  harbour-master,  was  moored  at  the 
staiths  or  wharf  in  that  harbour ;  that  the 
harbour  was  under  the    control  of   the 
Government,  which  appointed  the  harbour- 
master and  other  officials  having  ocmtrol 
over  the  harbour  and  staiths,  and  over 
the  movements  of  all  vessels  therein,  and 
receiving  the  dues  payable  in  respect  of 
vessels  frequenting  the  port;    that  the 
respondent  paid  dues  in  respect  of  the  use 
by  the  said  steamer  of  the  staiths ;  that 
while  alongside  the  said  staiths,  and  being 
laden  with  coal  and  general  cargo  in  the 
usual  manner,  the  said  steamer  settled 
with  the  fall  of  the  tide  on  a  snag  lying  at 
or  near  the  bottom  of  the  water,  and  was 
so  damaged  thereby  that  she  sank,  and 
that  the  harbour-master  was  at  the  time  of 
the  happening  of  the  events  well  aware  of 
the  existence  of  this  snag,    and  of  the 
danger  to  vessels  using  the  said  staiths. 

The  appellant  pleaded  to  the  petition. 

The  respondent  joined  issue  on  the 
pleas. 

The  jury  found  that  the  steamer  settled 
upon  the  snag  while  she  was  alongside 
the  staiths ;  that  the  Government  would 
have  been  aware  of  the  existence  of  the 
snag,  if  proper  steps  had  been  taken  by  them 
after  communication  with  the  harbour- 
master. 

The  verdict  was  thereupon  entered  for 
the  respondent. 

A  rule  was  obtained,  calling  upon  the 
respondent  to  shew  cause  why^  the  verdict 
of  the  jury  should  not  be  set'  aside  flmd  a 
new  trial  had  ;  or  why  the  verdict  should 
not  be  entered  for  the  appellant.  This 
rule  was  discharged. 

From  this  judgment  the  appeal  was 
brought. 

Cohen^  Q,C.,sjid  Cutler,foTihe  appellant. 
— It  was  not  the  duty  of  the  Executive 
Government  to  ascertain  the  state  of  the 
harbour.  There  was  no  evidence  of  any 
negligence  which  occasioned  the  damage^  or 
of  any  omission  or  commission  done  by  the 
Executive  Government  in,  upon,  or  in 
connection  with  a  public  work  within  the 
meaning  of  the  Crown  Suits  Act,  1861. 
They  referred  to  The  Mersey  Docks  t. 
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Gibhs  (1),  Forbes  v.  The  Lee  Conservancy 
(2),  The  Lancaster  Canal  Company  v. 
Pamahy  (3),  and  Carlton  v.  The  Franconia 
Steel  Company  (4). 

OUivier  (New  Zealan'd  Bar)  and  Cra- 
croft,  for  the  respondent. — It  was  not 
necessary  to  aver  or  pi'ove  absolute  know- 
ledge on  the  part  of  the  Government.  It 
was  proved  that  the  Ck>vernment  had 
negligently  suffered  a  snag  to  remain  for 
years  alongside  the  wharf  to  the  great 
danger  of  vessels  using  the  same.  They 
refemd  to  Winch  v.  2  he  Ttiames  Conser- 
vators (5),  JoUiffe  V.  The  WaUasey  Local 
Board  (6),  Hammond  v.  *S'^.  Pamjcras  (7), 
Wilson  V.  Halifaoi  (8),  and  Biduirdso^i  v. 
The  GreaJt  Eastern  Railway  Campany  (9). 

Sir  Richard  Couch  delivered  the 
judgment  of  their  Lordships  (10)  : — 

The  respondent  in  this  appeal  pi-esented 
in  the  Supi'eme  Court  of  New  Zealand, 
under  the  provisions  of  an  Act  in  force  in 
that  colony,  called  the  Crown  Suits  Act, 
1861,  a  petition  of  right,  in  which  it  was 
stated  that  the  suppliant  was  the  owner  of 
the  steamship  Westport,  and  on  the  16th 
of  February,  1882,  the  steamship  entered 
her  Majesty's  port  or  harbour  of  Westport, 
in  the  county  of  Buller,  in  the  colony  of 
New  Zealand,  and,  by  and  under  the 
direction  of  her  Majesty's  harbour-master, 
was  moored  at  the  staiths  or  wharf  in  the 
harbour  erected  by  her  JVIajesty's  Execu- 
tive Government  in  the  said  colony  for 
the  use  and  accommodation  of  vessels  fre- 
quenting the  port;  that  the  harbour  at 
Westport  is  a  tidal  harbour,  at  or  near  the 
mouth  of  the  Buller  river,  and  is  under  the 
control  and  management  of  her  Majesty's 

(1)  35  Law  J.  Rep.  Exch.  225;  Law  Rep. 
1  H.L.  93. 

C2)  48  Law  J.  Rep.  Exch.  402  ;  Law  Rep. 
4  Ex.  D.  116. 

(3)  1 1  Ad.  &  E.  223. 

(4)  119  Mass.  216. 

(5)  43  Law  J.  Rep,  C.P.  167;  Law  Rep. 
9  C.P.  378. 

(6)  43  Law  J.  Rep.  C.P.  41 ;  Law  Rep. 
9  C.P.  62. 

(7)  43  Law  J.  Rep.  C.P.  157;  Law  Rep. 
9  C.P.  316. 

(8)  37  Law  J.  Rep.  Exch.  44 ;  Law  Rep. 
3  Exch.  114. 

(9)  Law  Rep.  1  C.P.  D.  343. 

(10)  Lord  Blackburn,  Sir  Barnes  Peacock, 
8ir  Richard  Coach  and  Sir  Arthur  Hobhouse. 
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Executive  Government  in  the  colony,  which 
appoints  the  harbour-master  and  all  other 
officials  exemsing  control  over  the  same 
and  the  staiths  and  wharves,  and  over  the 
movements  of   all    vessels   therein,    and 
receives  the  dues  payable  in  respect  of 
vessels  frequenting  the  port  and  using  the 
accommodation  therein  provided ;  that  all 
wharfage  and  tonnage  rates,  and  all  other 
rates  and  dues  in  respect  of  the  harbour 
and  of  the  staiths  or  wharves  therein,  are 
payable  to  and  received  by  the  authorities 
appointed  to  receive  the  same  by  and  on 
behalf  of  her  Majesty's  Executive  Grovern- 
ment;  and  on  the   4th  of  March,  1882, 
1^.  Is.  lid,,  by  way  of  dues  in  i-espect  of 
the  use  by  the  Westport  of  the  staiths  or 
wharf  and  harbour,  was  paid  on  behalf  of 
the  suppliant,  and  a  receipt  given  for  the 
same  ;  that  prior  to  the  16th  of  February, 
1882,  the  Westport  had  frequently  visited 
the  harbour,  and  been  laden  with  coal  and 
general   merchandise    in    the    usual   and 
customary  manner  at  the  port ;  that  the 
rise  and  fall  of  the  tide  was  at.  tlio  time  of 
the  hap[)ening   of  the  events  after  men- 
tioned eleven  feet  or  thereabouts ;  that  on 
the  17th  of  February,  1882,  while  along- 
side the  wharf  or  staiths,  and  being  laden 
with   coal   and   cargo   in   the   usual   and 
customary  manner  at  the  port,  the  West- 
port  settled  with  the  fall  of  the  tide  upon 
a  snag  lying  at  or  near  the  bottom  of  the 
water  of  the  harbour,  and  was  so  greatly 
damaged  thereby  that  the  steamer  Ijecame 
filled  with  water  and  sank  to  the  bottom 
of   the  harbour  alongside  the  wharf  or 
staiths;     that   her    Majesty's    Executive 
Government  in  the  colony,  and  the  har- 
bour-master and  other  officials  exercising 
authority  at  the  port,  were  at  that  time, 
and  for  a  long  time  previously  had  been, 
well  aware  of  the  existence  of  this  snag, 
and  of  the  danger  and  risk  incurred  by 
vessels  moored  at  and  using  the  staiths 
or  wharf  or  frequenting  and  navigating 
the  harbour  in  consequence  thereof,  but 
had  negligently  and  improperly  sufiei-ed 
the  same  to  remain  there,  and  no  steps 
whatever  had  been  taken  by  the  Executive 
Government    or    the  harbour-master    or 
other  officials  to  indicate  to  masters  of 
vessels  frequenting  the  port  the  existence 
of  the  hidden  danger  occasioned  by  the 
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position  of  the  snag,  or  to  wani  the  master 
of  the  Westport  thereof,  and  the  master 
was  at  the  time  of  the  accident  wholly 
ignorant  of  the  existence  of  such  danger ; 
that,  in  consequence  of  the  injuries  to  the 
steamer,  the  suppliant  had'sufiei*ed  loi^;s 
and  damage  to  the  amount  of  1,500^.  and 
upwards. 

The  solicitor  of  the  Supreme  Court  of 
Now  Zealand,  duly  authorised  and  acting 
for  and  on  behalf  of  her  Majesty,  by  his 
first  plea  denied  all  the  material  allegations 
in  the  petition  of  right,  and  in  his  second 
and  third  pleas  he  alleged  that  there  was 
water  to  the  height  of  eleven  feet  covering 
the  snag  at  low  tide,  and  the  We8tpo7*ty 
when  fully  laden,  might  and  could  easily 
and  without  damage  have  been  hauled  over 
and  above  the  snag  in  any  state  of  the 
tide  in  the  harbour  whilst  loaded,  so  as  to 
float  in  the  same  depth  of  water  fore  and 
aft,  but  the  master  improperly  loaded  the 
forehold  of  the  steamer  so  as  to  cause  the 
bow  of  it  to  sink  to  a  depth  of  13  ft.  6  in. 
or  thereabouts,  and  the  stern  to  sink  only 
to  a  depth  of  8  ft.  6  in.  or  thereabouts,  and 
then,  and  whilst  the  steamer  was  so  loaded, 
negligently,  carelessly,  and  improperly 
hauled  the  steamer  from  the  berth  where 
she  was  lying  (second  plea),  and  on  his 
own  responsibility,  and  without  communi- 
cation with  the  harbour- master,  carelessly, 
negligently,  and  improperly  moved  the 
steamer  from  the  berth  where  she  was 
lying  (third  plea),  and  whilst  the  steamer 
was  being  so  hauled  and  moved  she  struck 
upon  the  snag  and  was  injured.  The  repli- 
cation to  the  second  and  third  pleas  denied 
the  allegations  in  them  in  the  terms  of  the 
allegations. 

At  the  trial  of  the  issues  of  fact  by  a 
special  jury  at  Nelson,  New  Zealand,  on 
the  2l8t  and  22nd  of  December,  1882,  the 
all^ations  in  the  petition  preceding  the 
allegation  of  what  happened  on  the  17th 
of  February  were  either  admitted  or  found 
to  be  true,  except  the  allegation  that  the 
harbour  was  under  the  control  and  manage- 
ment of  the  Executive  Grovernment,  the 
issue  as  to  this  being  struck  out,  and  except 
also  the  allegation  of  the  receipt  of  rates 
and  dues,  as  to  which  it  was  found  that 
thei*e  are  no  harbour  dues,  and  the  IL 
Is,  lid.  was  received  for  wharfage  and 
tonnage  dues. 


The  other  issues,  with  the  findings  of  the 
jury  thereon,  were  as  follow : — 

'^9.  Did  the  said  steamship  Weslporiy 
on  the  17th  day  of  February,  1882,  while 
alongside  the  said  wharf  or  staiths,  settle 
with  the  fall  of  the  tide  upon  a  snag  lying 
near  or  at  the  bottom  of  the  water  of  the 
said  harbour  1 — ^Yes,  on  the  obstruction 
called  the  vertical  snag. 

"10.  Was  the  said  steamship  so  greatly 
damaged  thereby  that  she  became  filled 
with  water  and  sank  to  the  bottom  of  the 
said  harbour  alongside  the  said  wharf  or 
staiths  1— Yes. 

''  11.  Was  her  Majesty's  said  Executive 
Crovernment,  at  the  time  of  the  happening 
of  the  events  in  the  said  petition  men- 
tioned, and  for  a  long  time  previously, 
well  aware  of  the  existence  of  the  snag 
which  caused  the  damage,  and  of  the 
danger  and  risk  incurred  by  vessels  moored 
at  and  using  the  said  staiths  or  wharfe,  or 
frequenting  and  navigating  the  said  har- 
bour, in  consequence  thereof? — No ;  but 
after  the  communication  from  the  harbour- 
master, if  proper  steps  had  been  taken 
promptly,  they  would  have  been  aware. 

"  12.  Did  her  Majesty's  said  Executive 
Government  n^ligently  and  improperly 
suffer  the  last-mentioned  snag  to  remain 
alongside  the  said  staiths  or  wharf,  to  the 
great  danger  of  vessels  moored  at  the  said 
staiths  or  wharf? — Yes. 

**  13.  Did  her  Majesty's  said  Executive 
Crovernment  take  any  steps,  or  did  the 
harbour-master  or  other  officials  take  any 
steps,  to  indicate  to  masters  of  vessels  fre- 
quenting the  said  port  the  existence  of  the 
hidden  danger  occasioned  by  the  position 
of  the  said  last-mentioned  snag,  or  warn 
the  master  of  the  said  steamship  Westpart  t 
—No. 

'^  1 4.  Was  the  master  of  the  said  steamer 
Westport,  at  the  time  of  the  happening  of 
the  events  in  the  petition  mentioned, 
wholly  ignorant  of  such  danger  1 — Yes, 

"  15.  Could  the  said  steamer  Westport, 
when  fully  laden,  have  easUy  and  without 
danger  been  hauled  over  and  above  the 
said  snag  in  any  state  of  the  tide  in  the 
said  harbour,  whilst  loaded,  so  as  to  float 
in  the  same  depth  fore  and  afb  ? — No. 

"  16.  Did  the  master  of  the  said  steam- 
ship Westport  load  the  forehold  of  the  said 
steamer  so  as  to  cause  the  bow  of  the 
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said  steamer  to  sink  to  a  depth  of  13  ft.  6  in. 
or  thereabouts,  and  the  stem  of  the  said 
steamer  to  sink  only  to  a  depth  of  8  ft.  6  in. 
or  thereabouts  % — Admitted.     Yes. 

''  17.  Did  the  master  of  the  said  steamer 
negligently,  carelessly,  and  improperly  haul 
the  said  steamer  from  the  berth  where  she 
had  been  placed  by  the  harbour-master ; 
and  did  the  said  steamer  then,  and  whilst 
being  so  hauled,  strike  upon  the  said  snag 
and  suffer  the  injury  in  the  petition  men- 
tioned % — ^No. 

^*  18.  Did  the  master  of  the  said  steamer 
move  the  said  vessel  carelessly,  negligently, 
and  improperly  % — No. 

"  19.  Did  the  master  of  the  said  steamer 
move  her  on  his  own  responsibility,  and 
without  communication  with  the  said  har- 
bour-master, and  unknown  to  the  said 
harbour-majster  ? — Yes ;  but  there  was  an 
implied  permission,  according  to  the  usage 
of  the  port. 

^  20.  Has  the  suppliant,  in  consequence 
of  the  imuriee  mentioned  in  the  said  peti- 
tion, suffered  damage  and  loss ;  and,  if  so, 
to  what  amount  1—1,600^." 

On  the  19th  of  January,  1883,  the 
Supreme  Court  of  New  Zealand  granted  a 
rule  to  shew  cause  why  the  verdict  should 
not  be  set  aside,  and  a  new  trial  had,  upon 
tiie  grounds : — 

"  That  the  verdict  is  against  the  weight 
of  evidence  on  issue  9. 

"  That  the  qualification  of  the  answer 
to  issue  1 1  is  against  the  weight  of  evi- 
dence, and  that  the  answer  to  issue  11 
does  not  suficiently  distinguish  the  snag 
rofen«dto. 

"  That  the  verdict  is  against  the  weight 
of  evidence  on  issues  12,  17,  18,  and  19. 

"  That  the  learned  Judge  improperly 
rejected  evidence  of  the  harbour  regula- 
tions. 

''  That  the  learned  Judge  misdirected 
the  jury  upon  the  question  of  negligence. 

"  That  the  question  of  negligence  ought 
not  to  have  been  left  to  the  jury. 

'*  That  the  learned  Judge  ought  to  have 
directed  the  jury  that  no  duty  was  cast 
upon  the  Government  of  the  colony  to 
keep  the  harbour  of  Westport  clear  of 
snags  of  which  the  Government  and  its 
oficers  were  ignorant. 

'*  Or,  in  the  alternative,  why  the  verdict 
should  not  be  entered  for  the  €k)vemment. 
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upon  issues  11  and  12,  upon  the  above 

grounds." 

This  rule  was  discharged  by  the  Supreme 
Court  on  the  18th  of  May,  1883,  and  the 
present  appeal  is  from  that  order.  The 
reasons  for  the  appeal,  as  stated  in  the 
appellant's  case,  are  : — 

"  1.  Because,  under  the  circumstances 
alleged  in  the  petition,  or  pi*oved  at  the 
trial,  it  was  not  the  duty  of  the  Executive 
Government  to  ascertain  whether  or  not 
snags  might  be  lying  in  the  river. 

"2.  Because  there  was  no  evidence  in 
supix>i*t  of  the  allegation  imputing  to  her 
Majesty's  Executive  Government  any  neg- 
ligence which  occasioned  the  damage,  nor 
of  any  wrong  or  damage  done  by  the 
Executive  Government  in,  upon,  or  in 
connection  with  a  public  work,  within  the 
meaning  of  the  Crown  Suits  Act,  1861. 

"  3.  Because  the  said  harbour  regula- 
tions shew  that  the  master,  in  moving  his 
steamer  without  the  consent  or  instruc- 
tions of  the  harbour-master,  ought  to  be 
considered  as  having  done  so  at  his  own 
risk. 

"  4.  Because  the  case  proved  and  relied 
on  was  inconsistent  with  that  made  by  the 

petition." 

Before  proceeding  to  discuss  what  their 
Lordships  consider  the  real  question  on 
the  merits,  they  think  it  best  to  dispose  of 
some  other  questions  which  have  been 
raised.  The  harbour  regulations  for  the 
ports  of  New  Zealand,  made  by  Order  in 
Council,  provide  that  the  master  of  every 
vessel  shall  anchor  or  moor  where  the 
harbour-master  or  person  deputed  by  him 
may  direct,  and  he  shall  not  unmoor  or 
quit  the  anchorage,  nor  shall  he  haul  his 
vessel  alongside  any  public  pier,  wharf,  or 
jetty,  without  having  previously  obtained 
permission  from  the  harbour-master  or  his 
deputy  to  do  so,  and  any  master  offending 
against  this  regulation  shall  be  liable  to  a 
penalty  not  exceeding  hL  The  evidence 
of  the  mate  of  the  Weaipori  was  that  she 
croased  the  bar  of  the  harbour  on  the 
morning  of  the  16th  of  February,  1882, 
and  made  fast  to  the  coal  staiths  under 
the  direction  of  the  harbour-master,  with  the 
forehatch  under  No.  1  shoot,  head  up  the 
river;  that  the  follovring  day,  having 
finished  loading  the  forehold,  about  one  or 
two  P.M.,  they  slacked  astern  about  25  feet. 
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to  take  in  a  few  packages  of  cargo  from 
the  gangway,  which  they  generally  do 
whilst  they  are  loading  coal ;  when  they 
went  about  25  feet  astern  the  vessel  struck 
on  a  snag,  which,  as  the  tide  fell,  made  a 
hole  in  her  bottom.  The  Westport  measures 
about  116  feet  from  the  forehatch  to  the 
stem,  counting  to  about  the  centre  of  the 
hatch,  and  her  beam  is  23  feet.  The  snag 
struck  her  about  5  feet  abaft  the  midship 
section  on  the  starboard  side  of  the  keel, 
which  was  outside  as  she  lay,  and  at  the 
garboard  streak,  where  she  would  be  draw- 
ing about  10ft.  9  in.  of  water.  As  the 
head  ropes  were  slacked,  the  current  neces- 
sarily set  the  bow  out,  there  being  a  slight 
curve  in  the  river  at  that  point.  The  bow 
was  about  8  feet  off  the  staiths  when  she 
struck,  and  the  stern  about  15  feet.  Oppo- 
site the  point  where  she  struck,  she  was 
about  13  feet  from  the  staiths,  and  the 
edge  of  the  hole  in  her  bottom  being  about 
1  foot  from  her  keel,  the  snag  must  have 
been  about  25  feet  from  the  staiths. 

It  may  be  convenient  to  notice  here 
the  variance  between  this  evidence  and 
the  allegation  in  the  petition  that  the 
steamer  was  alongside  the  wharf  or 
staiths  when  she  settled  with  the 
fall  of  the  tide,  upon  which  the  9th 
issue  was  framed.  As  to  this,  the  Su- 
preme Court  in  its  judgment  says, "  There 
was,  therefore,  a  variance  from  the  case 
stated  in  the  petition,  inasmuch  as  the 
steamer  was  damaged  whilst  shifting  her 
berth.  But  there  was  no  application  for 
a  nonsuit  upon  this  or  any  other  ground. 
Had  the  objection  been  made  it  would 
have  been  properly  met  by  the  allowance 
of  an  amendment  in  the  petition.  The 
question  whether  the  vessel  had  been 
moved  was  not  really,  but  only  formally, 
in  issue  between  the  parties.  As  regards 
the  suppliant's  conduct,  the  only  questions 
raised  were,  whether  the  vessel  had  been 
moved  negligently  so  as  to  cause  or  con- 
tribute to  the  damage,  or  illegally.  These 
were  the  questions  which  the  parties  went 
down  to  try."  And  as  to  the  9th  issue, 
the  Court  says,  "  The  objection  here  seems 
to  be  that  the  jury  have  found  that  the 
Westport  was  damaged  "  while  alongside 
the  wharf,  "the  damage  having  in  fact 
occurred  whilst  her  position  was  being 


slightly  altered.  But  aa  the  vessel  was 
only  allowed  to  move  a  few  feet  along  the 
wharf,  remaining  always  connected  with 
it  by  her  head  and  stem  lines  and  springs, 
it  appears  to  us  that  she  may  properly  be 
said  to  be  injured  while  alongside."  Their 
Lordships  think  that  the  finding  of  the 
jury  may  be  so  understood,  and  then  it  is 
in  accordance  with  the  evidence. 

The  question  whether  the  steamer  was 
negligently  and  improperly  moved  was 
raised  by  the  17  th  and  18th  issues.  These 
were  answered  by  the  jury  in  the  negative. 
The  evidence  of  the  mate  was  that  the 
harbour-master  directs  the  movements  of 
the  vessel  if  he  happens  to  be  there,  but 
he  had  never  objected  to  their  dropping 
astern  to  the  gangway ;  that  they  moved 
the  vessel  without  his  directions  and  he 
never  complained ;  it  is  the  custom  of  the 
port,  of  all  ports;  when  the  harbour- 
master knew  of  the  accident,  he  did  not 
object  that  the  ship  had  been  moved  with- 
out his  permission;  and  the  harbour- 
master himself,  in  answer  to  the  question 
by  the  Court, "  Was  it  imprudent  to  move 
herl"  replied  only  that  it  was  unusual. 
The  only  ground  upon  which  it  can  be 
contended  that  these  issues  ought  not  to 
have  been  answered  in  the  negative  is 
that  there  was  a  breach  of  the  harbour 
regulations.  The  jury  found  upon  the 
19  th  issue  that  the  master  of  the  steamer 
moved  her  without  communication  with 
and  unknown  to  the  harbour-master, 
''but  there  was  an  implied  permission 
according  to  the  usage  of  the  port."  There 
was  evidence  upon  which  the  jury  might 
reasonably  find  this,  and  that  under  the 
circumstances  the  master  did  not  negli- 
gently and  improperly  move  the  vessel. 
The  Supreme  Court  thought  that  the  de- 
fence that  the  master  was  doing  an  illegal 
act  prohibited  under  a  penalty,  and  that 
no  action  could  lie  for  damage  to  the 
vessel  consequent  upon  the  illegal  act,  was 
not  raised  by  the  pleas.  Their  Lordships 
see  no  reason  to  differ  from  this. 

The  main  question  is,  whether  there 
was  a  breach  on  the  part  of  the  Executive 
Government  of  that  duty  which  the  law 
would  have  cast  upon  private  persons 
maintaining  the  staiths  or  wharf  and  in- 
viting ships  to  visit  them  in  the  same 
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mAnner  in  which  the  Executive  Govern- 
ment  are  shewn  to  have  done. 

In  the  Lanccuter  CcmcU  Company  v. 
Pamaby  (3),  where  a  company  had,  under 
powers  given  by  an  Act  of  Parliament, 
made  a  canal  for  their  profit,  and  opened 
it  to  the  public  upon  payment  of  tolls  to  the 
company,  it  was  held  by  the  Court  of 
Exchequer  Chamber  that  the  common  law 
imposed  a  duty  upon  the  proprietors  to 
take  reasonable  care,  so  long  as  they  kept 
it  open  for  the  public  use  of  all  who  might 
choose  to  navigate  it,  that  they  might 
navigate  without  danger  to  their  livas  or 
property.  This  decision  was  approved  of 
in  The  Mersey  Docks  Trustees  v.  Gibhs  (1), 
in  which  it  was  held  that,  if  the  cause  of 
the  injury  wasj  a  bank  of  mud  in  the  dock, 
and  if  tiie  defendants,  the  trustees,  by 
their  servants  had  the  means  of  knowing 
that  the  dock  was  in  an  unfit  state,  and 
were  negligently  ignorant  of  it,  they 
n^leeted  their  duty,  and  did  not  take 
reasonable  care  that  it  was  fit. 

The  present  case  differs  from  The  Lcm- 
caster  Canal  Company  v.  Pamaby  (3)  and 
The  Mersey  Docks  Trustees  v.  Gibbs  (1)  in 
that  there  are  no  harbour  dues  and  the 
public  have  a  right  to  navigate  subject  to 
the  harbour  regulations ;  but  the  harbour 
is  under  the  control  and  management  of 
the  Executive  Government,  which  has 
authority  to  remove  obstructions  in  it. 
The  staiths  and  wharves  belong  to  the 
Executive  Government,  which  receives 
wharfage  and  tonnage  dues  in  respect  of 
vessels  using  them.  These  are  collected 
by  the  railway  authorities  appointed  by 
the  Crovemment,  and  the  manager  of  the 
railway  department  directs  where  the 
veanels  which  are  to  load  with  coals  shall 
be  placed.  It  appears  to  their  Lordships 
that  this  case  is  within  the  principle  upon 
which  the  above  cases  were  decided,  and, 
upon  the  facts  proved,  they  are  of  opinion 
that  the  law  imposes  a  duty  upon  the 
Executive  Government  to  take  reasonable 
care  that  vessels  using  the  staiths  in  the 
ordinary  manner  may  do  so  without  dan- 
ger to  the  vessel. 

The  principal  evidence  on  this  question 
is  the  harbour-master's,  and  his  letters  to 
the  Marine  Department  of  the  Crovem- 
ment  of  New  Zealand.    He  first  became 
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aware  of  the  existence  of  a  snag  near  the 
place  where  the  Westport  struck  at  the 
end  of  January,  1882,  by  a  vessel  called 
The  Ladybifd  touching  on  it.  He  sent 
down  a  man  who  was  not  a  professional 
diver  to  examine  it,  and  reported  to  the 
Secretary  of  the  Marine  Department. 
This  report  is. as  follows : — 

"  Harbour  Office,  Westport, 
"  27th  January,  1882. 

"  Sir, — ^I  have  the  honour  to  inform  you 
that  a  snag  has  been  recently  found  at  the 
coal  staiths,  and  lies  in  the  way  of  ships 
loading.  At  low-water  spiing  tides  it  has 
about  eleven  feet  on  it.  Formerly  it  was 
not  much  in  the  way,  but  larger  and 
deeper  vessels  come  now  for  coal,  hence 
the  difficulty.  Several  vessels  have  been 
on  it  lately,  but  sustained  no  damage.  It 
lies  between  the  two  upper  shoots  (Nos.  1 
and  2),  which  are  most  used. 

"  I  had  the  snag  examined  yesterday  by 
a  diver,  who  reports  it  to  be  about  three 
feet  in  diameter.  The  but-end  is  buried 
under  the  stones  forming  the  protective 
wall  j  the  balance,  outside  of  pile,  projects 
into  the  river  about  twenty  feet  (20),  and 
immediately  under  ships'  bottoms.  Ten 
feet  of  this  is  the  trunk  or  barrel  of  the 
tree,  the  rest  a  branch  or  limb.  The 
trunk  touches  one  of  the  piles  of  the 
staiths,  and  lies  so  close  to  the  bottom  as 
to  be  embedded  half  its  diameter  in  the 
gravel,  causing  slinging  to  be  difficult,  if  it 
were  any  use.  But  I  think  it  would  be 
unwise  to  attempt  raising  it  by  lifting 
upward,  as  the  chances  are  that,  if  it  did 
rise,  a  large  number  of  the  stones  would 
be  dislodged,  with  every  chance  of  their 
rolling  out,  as  the  bottom  is  rather  steep 
at  the  staiths.  The  diver  reports  two 
largp  stones  nearly  out  to  the  end  of  tree 
already,  and  I  have  felt  others  when 
sounding  at  the  staiths,  thus  shewing  that 
they  roll  out  fast  enough  themselves,  with- 
out being  molested.  In  any  case,  I  think 
the  chances  of  lifting  the  snag  in  this  way 
would  be  very  doubtful,  except  it  broke ; 
it  must  be  a  long  way  under  the  stones 
now.  Consequently,  I  should  like  the 
marine  engineer's  opinion  as  to  it«  re- 
moval. 

''  If  the  snag  lay  midway  between  the 
piles,  which  are  some  fourteen  feet  apart, 
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I  think  it  could  be  cut  or  severed  by  small 
charges  of  dynamite,  but  I  would  not  use 
it  in  this  case  without  first  getting  Mr. 
Gorman's  opinion.  He  is  the  person  that 
travels  for  Nobel's  Dynamite  Company, 
and  explains  how  to  use  it.  I  got  much 
useful  information  from  him  {re  dynamite) 
when  snagging  the  river.  I  think  he  will 
recommend  cutting  the  snag  in  question 
about  two  feet  or  more  outside  the  pile. 
I  know  how  he  does  this. 

"  I  think  Mr.  Gorman  did  a  similar  job 
at  Hokitika,  where  the  wharf  had  been  built 
over  a  large  snag,  which  gave  the  harbour 
authorities  much  trouble  for  many  years. 

"  A  diver,  with  his  dress,  could  cut  it 
off  I  dare  say.     My  diver  has  no  dress, 
neither  does  he  understand  its  use,  but 
simply  undresses  and  goes  down.     I  found 
him  very  useful  when  snagging  the  river. 
"  I  have  the  honour  to  be.  Sir, 
"  Your  most  obedient  servant, 
"  S.  A.  Leech,  Harbour-Master. 

"  The  Secretary, 
"  Marine  Department,  Wellington." 

To  this  there  waa  the  following  reply : — 

"  Marine  Department,  Wellington, 
"9th  February,  1882. 
"Sir, — I  have  the  honour  to  acknow- 
ledge  the  receipt  of  your  letter  of  the  27  th 
ultimo,  with  reference  to  a  snag  recently 
found  at  the  coal  staiths ;  and  in  reply,  to 
inform  you  that  this  snag  is  not  to  be 
blasted,  but  that  you  are  authorised  to 
have  the  same  cut  off  about  two  feet  from 
the  pUes. 

"  I  have  the  honour  to  be.  Sir, 
"  Your  obedient  servant, 

"  H.  S.  McKellar,  for  Secretary. 
**  The  Harbour- Master, 
"  Westport." 

On  the  14th  of  February  the  harbour- 
master again  wrote  as  follows : — 

"  Harbour  Office,  Westport, 
"  14th  February,  1882. 
"  Sir, — I  have  the  honour  to  acknow- 
ledge the  receipt  of  your  letter  M.  82/264, 
No.  y^*,  acknowledging  receipt  of  mine, 
re  snag  at  the  coal  staiths,  authorising  me 
to  have  it  cut  off  about  two  feet  from  the 
piles,  as  blasting  is  not  permitted.  In 
reply,  I  beg  to  state  that  I  know  of  no 
way  to  cut  it  except  by  a  diver  going  down 
and  doing  it.     The  diving  dress  that  was 


here  was  returned  to  Wellington^  where 
it  was  urgently  required. 

"  I  .can  see  no  other  way  of  doing  it 
except  by  putting  the  punts  on  it  at 
low  water.  Should  it  rise  with  the 
tide,  then  I  fear,  as  already  expressed  in 
last  letter,  that  the  stones  would  get  dis- 
lodged and  roll  out  under  ships'  bottoms. 
This  would  be  bad.  Certainly  it  might 
break  off  short  about  the  pOe,  or  just 
where  it  goes  under  the  stones.  If  so,  all 
would  be  right,  and  the  danger  would  be 
removed ;  but  my  experience  of  snags  is 
that  they  ai-e  very  strong,  and  usually  in 
a  good  state  of  preservation  when  under 
water.  Consequently,  I  dread  that  heav- 
ing the  punts  down  to  this  snag  at  low 
water  is  fraught  with  much  dai^er,  for 
reasons  already  given,  and  that  I  cannot 
recommend  it  in  consequence.  However, 
whether  it  is  decided  to  send  the  diver,  or 
use  the  punts,  I  shall  be  glad  to  aee  some- 
thing done  as  soon  as  possible  towards 
removing  this  danger. 

"  S.  A.  I^ech,  Harbour-Master. 

"The  Secretary, 
"  Marine  Department,  WeUington." 

No  notice  of  danger  was  given  until 
after  the  accident  to  the  Westport^  when 
the  harbour-master  put  up  a  notice  on  the 
piles,  "  Snag  here,  1 1  feet  6  inches  low- 
water  springs." 

On  the  8th  of  May,  1882,  a  diver  em- 
ployed by  the  Public  Works  Department 
went  down  and  found  a  horizontal  snag, 
about  40  feet  long,  projecting  from  the 
staith,  the  butt  of  the  tree  being  under- 
neath it.  From  25  to  30  feet  from  the 
staith  he  came  across  the  stump  of  a  tree 
that  had  been  felled,  standing  up  vertically, 
and  projecting  about  18  inches  above  the 
horizontal  snag,  which  was  resting  up 
against  it.  l^is  was  the  snag  which 
caused  the  damage  to  the  Westport,  If 
she  had  gone  on  the  horizontal  one,  she 
would  have  forced  it  down,  as  there  was 
two  feet  of  water  under  it. 

Their  Lordships  think  that  there  wan 
here  evidence  from  which,  if  it  was  pro- 
perly left  to  them,  the  jury  might  properly 
conclude  that  the  Executive  Government, 
by  their  servant  the  harbour-master,  had, 
before  this  accident,  notice  of  a  danger  at 
this  point,  such  as  to  make  it  a  want  of 
reasonable  care  in    them  not,    by    their 
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servaiitSy  to  enquire  what  that  danger  was, 
and  to  warn  a  vessel  in  the  position  of  the 
plaintiff's  vessel  of  the  existence  of  danger 
there.  If  such  a  warning  had  been  given 
it  would  have  been  the  fault  of  the 
plaintiflTs  servants  if  they  let  the  vessel 
pass  over  that  spot  at  low  water.  Their 
Lordships  do  not  think  it  was  necessary  to 
go  so  far  as  to  prove  that  the  servants  of 
the  GrOTemment  knew  the  precise  nature 
of  the  danger,  or  whether  the  projecting 
snag  wa£,  as  it  turned  out  to  be,  an  inde- 
pendent vertical  snag,  or,  as  the  harbour, 
master  seems  to  have  supposed,  a  branch 
or  limb  attadied  to  the  horizontal  snag. 
The  real  question  was  whether,  if  they 
had  not  neglected  the  duty  which  the  law 
cast  on  them  to  take  reasonable  care,  they 
would  not  have  known  of  the  existence  of 
a  danger  against  which  they  should  give 
wanxing. 

Their  Lordships  have  felt  much  em- 
barrassed from  not  being  told  what  direc- 
tions were  given  to  the  jury.  It  may  be 
that  there  was  some  misdirection,  or  that 
the  right  point  was  not  presented  to  the 
jury,  but  that  is  not  shewn,  and  it  lay  on 
the  appellants  to  shew  it. 

The  findings  of  the  jury  on  the  11th 
and  12th  issues  amount  to  a  finding  that 
there  was  negligent  ignorance,  and  their 
Lordships  are  by  no  means  prepared  to 
say  that  there  was  not  evidence  upon 
wMch  the  juty  might  rea«>nabl7  oomrto 
that  conclusion.  Even  if  such  evidence 
had  not  existed,  still  there  was  evidence 
that  the  Executive  Government  had 
before  the  accident  to  the  Weatport 
sufficient  notice  of  the  danger  to  make  it 
their  duty  to  give  warning  of  it,  which 
was  not  done  till  after  the  accident.  This 
was  a  breach  of  the  duty  to  take  reason- 
able care. 

It  remains  to  notice  one  other  question 
which  was  raised  by  the  counsel  for  the 
appellant — namely,  whether  the  negligence 
which  occasioned  the  injury  was  within 
Ihe  provisions  of  the  Crown  Suits  Act, 
1861.  Section  37  of  that  Act  provides 
that,— 

'^  No  claim  or  demand  shall  be  made 
upon  or  against  her  Majesty,  under  this 
part  of  this  Act,  unless  the  same  shall  be 
founded  upon  or  arise  out  of  some  one  of 
the  causes  of  action  hereinafter  mentioned. 
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and  for  which  cause  of  action  a  remedy 
would  lie  if  the  person  against  whom  the 
same  could  be  enforced  were  a  subject  of 
her  Majesty, — 

"  (1.)  Breach  of  any  contract  entered 
into  by  or  under  the  lawful  authoiity  of 
the  Governor  on  behalf  of  her  Majesty, 
or  of  her  Majesty's  Executive  Govern- 
ment in  the  colony,  whether  such  authority 
be  express  or  implied. 

''  (2.)  A  wrong  or  damage  independent 
of  contract,  done  or  suffered  by  or  under 
any  such  authority  as  aforesaid  in,  upon, 
or  in  connection  with  a  public  work  as 
hereinafter  defined. 

**  (3.)  For  the  purposes  of  this  provision 
*  public  work  '  means  any  railway,  tram- 
way, road,  bridge,  electric  telegraph,  or 
other  work  of  a  like  nature  used  by  the 
Government  of  the  colony  or  constructed 
by  such  Government  out  of  moneys  appro- 
piiated  by  the  Creneral  Assembly,  and  the 
revenues  derived  from  which  form  part  of 
the  general  revenue  of  the  colony." 

In  JoUiffe  v.  The  WaUasey  Local  Board 
(6)  it  was  held  that  an  omission  to  do 
something  which  ought  to  be  done  in 
order  to  the  complete  performance  of  a 
duty  imposed  upon  a  public  body  under 
an  Act  of  Parliament,  or  the  continuing 
to  leave  any  such  duty  unperformed, 
amounts  to  ''  an  act  done  or  intended  to 
be  done  "  within  the  meaning  of  a  clause 
requiring  a  notice  of  action,  and  their 
Lordships  think  that  the  negligence  in 
this  case  to  take  reasonable  care  is  a 
wrong  done  by  or  under  the  authority  of 
the  Executive  Government.  They  also 
think  that  the  staiths  are  '^a  work  of  a 
like  nature  "  within  the  meaning  of  sub- 
section 3.  Indeed,  the  staiths  seem  to 
be  an  ac^unct  to  the  railway  which  is 
used  for  carrying  coals  to  be  loaded  on 
board  the  vessels  in  order  to  facilitate  the 
loading,  and,  in  the  view  their  Lordshii)s 
take  of  the  case,  the  negligence  is  in  con- 
nection with  them.  The  Supreme  Court 
say  that  their  verdict  might  possibly  not 
have  been  the  same  as  that  of  the  jury, 
but  they  could  not  say  the  finding  was 
contrary  to  law.  Their  Lordships  also 
might  possibly  not  find  the  same  verdict, 
but  the  question  of  negligence  was  one 
which  the  juiy  was  to  determine,  and  no 
sufficient   ground    has    been    shewn   for 
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setting  aside  their  verdict.  Their  Lord- 
ships will  therefore  humbly  advise  her 
Majesty  to  affirm  the  decision  of  the 
Supreme  Court,  and  to  dismiss  the  appeal, 
and  the  costs  thereof  will  be  paid  by  the 
appellant. 


Solicitors — J.  &  R.  Gole,  for  appellant ;  Baker  & 
Nairne,  for  respondent. 


r  IIETTIIIEWAGE  SIMAN  APPU  AND 

1884.     J      OTHERS  {apjyeUcmts)   v,  the 
April  7.   I      queen's   advocate  (respon- 
L     dent). 

Ceylon — Roiim  rtr Dutch  Law — Reconven- 
tion— Suit  by  the  Crown — Counter-claim 
by  Subject. 

Although  by  the  JRoman-Dutch  law 
which  is  in  force  in  Ceylon  Hie  law  of  re- 
convention which  prevails  in  suits  between 
subject  and  subject  does  not  apply  in  suits 
by  the  Crown y  yet  by  usage  arid  tJie  Ordi- 
nance  No.  11  of  1868  t/ie  rigid  oftlte  sub- 
ject to  sue  ifie  Crown  for  claims  arising 
out  of  contract  ha^  been  established,  and 
tJie  subject  may  now  set  off  a  claim  in  a 
suit  by  the  Crown,  and  tlie  Court  may 
give  judgm&nt  for  the  balance  found  to  be 
due. 

There  were  cross  appeals  from  a  judg- 
ment of  the  Supreme  Court  of  Ceylon, 
confirming  in  some  respects,  and  in  others 
reversing,  a  judgment  of  the  District  Court 
of  Kandy,  in  an  action  brought  by  the 
Queen's  Advocate  against  three  natives  of 
Ceylon. 

The  facts  are  stated  in  their  Lordships' 
judgment.  , 

Marten,  Q.C.,  and  Stock,  for  the  appel- 
lants.— By  the  Boman-Dutch  law  which 
is  the  law  of  Ceylon,  reconvention  or 
counter-claim  is  in  force,  and  this  law 
prevails  in  a  suit  by  the  Crown.  The 
right  of  the  subject  to  sue  the  Crown  is 
expressly  recognised  by  Ordinance  No.  11 
of  1868,  and  this  Ordinance  is  a  re-enact- 
ment of  another  Ordinance  passed  in  1856. 
Although  a  judgment  against  the  Crown 
cannot    be    enforced    by  execution,   yet 


the  subject  has  a  right  to  have  the  judg- 
ment of  a  Court,  and  is  in  the  same 
position  as  a  subject  in  England  who  pro- 
ceeds against  the  Crown  by  petition  of 
right. 

They  referred  to  Van  Leeuwen  (\), 
Bottlston's  Case  (2),  The  Bankers'  Case  (3), 
The  Attorney-General  v.  Buckeridge  (i), 
Colebrooke  v.  The  Attorney-General  (5), 
Thomas  v.  The  Queen  (6),  Dean  v.  The 
Attorney-General  (7),ejidCasbert  v.  Ward 
(8). 

The  Attorney- General  {Sir  H.  James), 
Homer,  Q.C.,  and  F.  H.  Jeune,  for  the 
respondent. — The  subject  cannot  sue  the 
Crown.  Such  a  proceeding  would  be  con- 
trary to  custom,  and  would  contravene 
the  dignity  of  the  Crown.  Where  such  a 
right  exists,  it  is  by  petition  of  right,  and 
process  cannot  issue  against  the  Crown 
or  its  officers.  No  such  right  exists  by  the 
Koman-Dutch  law. 

They  referred  to  Thompson's  Institutes 
of  the  Laws  of  Ceylon  (9),  Palmer  v.  Hut- 
chinson (10),  Fraser's  Case  (11),  Uendrie 
V.  The  Queen's  Advocate  (12),  Fernandez 
V.  7%€  Queeri's  Advoca^  {13),  AndRuding 
V.  Smith  (14). 

Sir  Arthur  Hobhouse  delivered  the 
judgment  of  their  Lordships  (15) : — 

The  facts  which  give  rise  to  these  suits 
took  place  in  the  year  1878.  Appu  and 
Francisco  Fernando,  the  two  principal  de- 
fendants, purchased  of  the  Crown  agents 
two  arrack  rents,  each  of  which  gave  them 
a  monopoly  of  selling  the  native  liquors, 
arrack  rum  and  toddy,  for  the  year  end- 
ing on  the  30th  of  June,  1879,  within  a 

(1)  Commentaries,  ed.  1820,  pp.  116,  661. 

(2)  3  Co.  Rep.  212. 

(3)  U  State  Trials,  1. 

(4)  Hard  Rep.  76. 

(5)  7  Price,  145. 

(6)  44  Law  J.  Rep.  Q.B.  9 ;   Law  Bep.   10 
Q.B.  31. 

(7)  1  You.  k  C.  197. 

(8)  6  Price,  411. 

(9)  Vol.  i.  p.  300. 

(10)  50  Law  J.  Rep.  P.C.  62 ;    Law  Rep.  6 
App.  Cas.  619. 

(in  Creasy's  Rep.  10. 

(12)  4  Sup.  Ct.  Rep.  76. 

(13)  4  Sup.  a.  Rep.  17. 

(14)  2  Con.  Rep.  371. 

(16)  Loid    Rlackbnrn,  8ir  Robert  P.  ColUer, 
8ir  Richard  Coach,  and  8ir  Arthur  Hobhouse 
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certain  district  called  a  rent  division.  The 
purchase-money  was  to  be  paid  in  twelve 
instalments,  and  wa.s  secured  by  mortgage 
bonds  given  by  the  defendants  to  the  Queen. 
The  third  defendant  Juan  Fernando  is  a 
surety  for  the  others. 

In  the  earlier  action,  numbered  83,316, 
the  Queen's  Advocate  on  behalf  of  the 
Crown  sued  for  Es.  29,783.  34  cents,  and 
in  the  later  action,  numbered  83,320,  for 
Rs.  30,216.  66  cents,  being  respectively  the 
balances  due  on  account  of  the  two  rents. 
The  defendants  do  not  deny  that  the  bal- 
ances sued  for  are  unpaid,  and  would  be 
due  if  there  were  nothing  to  set  off  against 
them.  But  they  allege  that  the  Crown  has 
broken  its  engagements  to  them  in  connec- 
tion with  the  arrack  rents,  and  that  they 
have  thereby  suffered  damage  which  they 
are  entitled  to  have  ascertained  in  these 
actions  and  to  enforce  against  the  Crown 
in  reconvention. 

In  action  83,316  the  district  Judge 
found  that  the  defendants  had  suffered 
damage  to  the  extent  of  Rs.  4,500,  and 
therefore  that  the  Crown  could  recover 
only  the  amount  of  rent  minus  the  damage, 
viz.  Rs.  25,283.  34  cents.  In  action  83,320 
he  found  that  the  defendants  had  suffered 
damage  to  the  extent  of  Rs.  70,000,  which 
exceeded  the  claim  of  the  Crown  by 
Rs.  39,783.  66  cents.  He  then  set  the 
results  of  the  two  actions  against  one  an- 
other, and  made  a  single  decree  condemn- 
ing the  Crown  to  pay  the  defendants  the 
sum  of  Rs.  14,500.  32  cents. 

The  Crown  appealed  to  the  Supreme 
Court  in  both  actions,  and  that  Court 
made  separate  decrees.  In  action  83,316 
they  held  that  the  defendants  had  not 
made  out  any  case  in  reconvention,  and 
they  decreed  to  the  Crown  the  whole  sum 
claimed  for  it.  In  action  83,320  they  held 
that  the  defendants  had  proved  damages 
to  the  extent  of  Rs.  37,031.  25  cents, 
which  exceeded  the  claim  of  the  Crown 
by  Rs.  6,814.  91  cents,  and  for  that  sum 
they  gave  the  defendants  a  decree. 

The  defendants  have  now  appealed  to 
her  Majesty  in  Council  from  both  decrees 
of  the  Supreme  Court,  seeking  in  effect 
to  restore  the  decision  of  the  district 
Judge.  And  the  Crown  has  appealed  in 
action  83,320,  seeking  to  have  the  claims 
in  reconvention  entirely  disallowed. 
Vol.  63.— F.C, 
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The  claims  made  in  reconvention  in 
action  83,316  may  be  stated  as  follows: — 
That  the  profits  of  arrack  taverns  were 
diminished  by  the  action  of  licensed  liquor 
shops,  which  are  shops  for  the  sale  of  im- 
ported liquors ;  that  the  sums  offered  for 
arrack  rents  diminished  accordingly ;  that 
Francisco  Fernando  addressed  the  Governor 
to  that  effect;  that  the  Governor,  in  ans  wer, 
stated,  on  the  15th  of  May,  1878,  that, 
"The  Grovernment  will  aid  in  the  sup- 
pression of  the  sale  of  intoxicating  liquor 
of  every  kind  in  districts  where  the  estab- 
lishment of  arrack  taverns  is  prohibited  " ; 
that  on  the  10th  of  June,  when  the  rent 
was  put  up  to  auction,  Mr.  Templer,  the 
Government  agent,  promised  to  the  bid. 
ders  present  that  licences  would  not  be 
issued  to  retail  liquor  in  places  where 
there  were  no  taverns  within  the  arrack 
districts ;  that  on  the  12th  of  June,  1878, 
Mr.  Le  Mesurier,  the  Government  assist- 
ant agent,  urged  Appu  to  purchase  the 
rent,  and  promised  him  not  to  issue  licences 
for  liquor  shops  in  certain  places ;  that  on 
the  14th  of  June,  when  the  rent  was  act- 
ually purchased  by  private  contract,  Mr. 
Templer  said  to  Appu,  "  You  will  have  a 
good  profit,  because  licences  to  sell  other 
liquors  would  not  be  issued";  and  that 
licences  had  been  issued  in  contravention 
of  the  four  promises  so  made. 

With  regard  to  the  (Governor's  state- 
ment of  the  15th  of  May,  the  evidence  as 
to  the  amounts  bid  for  the  rents  leaves 
it  at  least  doubtful  whether  the  defen- 
dants placed  any  reliance  on  it.  But 
whether  they  did  or  did  not,  it  was  no 
contract.  Fernando  was  not  ofilering  any- 
thing to  the  Government,  or  bound  by 
anything  when  the  Grovemor  had  written 
to  him.  There  was  no  bargain  then 
in  contemplation.  The  Governor  did 
nothing  more  than  indicate  the  h'ne  of 
policy  which  the  Government  desired  to 
take,  just  as  he  did  when  he  told  Mr. 
Templer,  as  that  gentleman  states  in  his 
cross-examination,  that,  "if  the  planters 
wanted  to  go  in  for  temperance  they  shall 
have  it;  that  if  they  would  allow  no 
taverns  on  their  estates,  the  Govern- 
ment would  not  allow  liquor  shops." 
Moreover  there  is  not  any  statement  by 
the  GrOvemor  that  licences  shall  not  be 
issued  in  any  given  place;  he  only  says 
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that  Govemment  will  aid  in  the  sup- 
pression of  the  sale  of  liquors ;  and  for 
aught  that  appears  the  Govemment  have 
always  been  willing  to  do  that,  so  far  as 
circumstances  admit. 

The  next  promise  relied  on  was  that  of 
the  10th  of  June.  It  was  not  alleged  in 
the  defendant's  answer,  and  the  Supreme 
Court  disregarded  it  on  that  account. 
But  evidence  on  the  point  was  given  on 
both  sides,  and  it  was  discussed  before  the 
district  Judge  and  decided  by  him  in 
favour  of  the  defendants.  Their  Lord- 
ships therefore  think  it  more  satLsfactoiy 
not  to  exclude  the  discussion  on  appeal. 

Three  witnesses  depose  that  Mr.  Templer 
used  the  expressions  which  the  defendants 
rely  on,  Appu  himself,  Pedro  Pei*esa,  and 
Mathes  Peresa.  But  Appu  and  Mathes 
do  not  understand  English,  and  Pedro 
only  understands  English  a  little,  though 
he  says  that  he  knew  what  the  agent 
said.  He  adds,  ^^  the  agent  spoke  in  Eng- 
lish, and  the  Kachcheri  Mudaliyar  inter- 
preted to  us."  It  is  clear  that  if  the 
parties  relied  on  what  was  then  said,  they 
must  have  relied  on  the  interpreter. 

Mr.  Templer  does  not  deny  that  he  said 
something  on  the  point.  He  does  not 
recollect  it,  but  says  that  if  he  said  any- 
thing he  simply  conveyed  the  Governor's 
instructions.  What  those  were  he  stated 
on  cross-examination  in  the  terms  above 
quoted. 

We  are  therefore  reduced  to  the  evi- 
dence of  the  interpreter.  He  says,  ''  On 
that  occasion  the  Government  agent  asked 
me  to  tell  the  renters  that  licences  would 
not  be  issued  to  sell  foreign  liquors  in 
places  where  taverns  had  been  suppressed." 
But  immediately  afterwards  he  adds, 
''  One  of  the  bidders  came  forward  and 
asked  the  agent  whether  he  would  pro- 
mise not  to  issue  fresh  licences  for  the  sale 
of  foreign  liquor,  and  the  agent  said  he 
could  make  no  such  promise." 

The  probability  is  that  there  was  some 
conversation  on  the  point — no  doubt  an 
important  point  to  bidders — and  that 
Mr.  Templer  made  some  declaration  of 
the  intentions  of  the  Govemment  similar 
to  what  is  stated  by  him,  and  in  the 
letter  of  the  15th  of  May.  But  it  is  very 
difficult  to  say  that  any  undei'taking  which 
any  bidder  bad  a  right  to  rely  on  was 


given  on  behalf  of  the  Grown.  Be  that 
as  it  may,  it  is  certain  that  no  bargain 
was  struck  on  this  occasion.  Only 
Ks.  140,000  was  bid,  and  the  auction 
failed.  An  entirely  freah  negotiation  with 
Appu  was  entered  on,  which  resulted 
in  his  o£fering  Hs.  181,300,  and  in  the 
sale  of  the  14th  of  June.  The  talk  of 
the  auction-room  on  the  10th  cannot  be 
imported  into  the  private  contract  on  the 
14th. 

The  promise  which  Mr.  Le  Mesorier  is 
said  to  have  made  on  the  12th  of  June 
wa^  in  the  course  of  a  private  conver- 
sation between  himself  and  Appn.  He 
flatly  denies  it.  It  is  in  itself  an  im- 
probable thing  to  have  come  from  a  sub- 
agent.  Appu's  credit  is  so  damaged  by 
his  denial  of  a  letter  of  the  8th  of  June 
which  he  undoubtedly  wrote,  that  there 
is  no  difficulty  in  disbelieving  him,  and 
their  Lordships  concur  with  the  Supreme 
Court  in  so  doing. 

The  last  promise  relied  on  is  that  of 
the  14th  of  June.  Appu,  who  was  in  the 
room  and  transacting  the  business  with 
Mr.  Templer,  swore  to  what  he  said  in 
the  terms  which  have  been  stated  above. 
Francisco  says  that  he  stood  at  the  door 
and  overheard  what  was  said,  but  he 
does  not  mention  any  declaration  by 
Mr.  Templer  on  the  point  in  question. 
According  to  him,  Appu  said  that,  "as 
he  knew  then  the  Cfovemor's  reply,  he 
would  not  mind  giving"  a  larger  price. 
We  have  then  to  go  to  the  interpreter,  on 
whom  Appu  must  rely  for  what  Mr.  Tem- 
pler said,  and  he  tells  us  that  '*  no  men- 
tion whatever  was  made  about  licences." 
Mr.  Templer  also  denies  any  promise. 

Even  if  stronger  evidence  had  been  given 
of  the  promises  relied  on  by  the  defen- 
dants, there  are  two  circumstanoes  which 
would  shake  it  greatly.  One  is  that  in 
the  letter  referred  to  which  was  written 
by  Appu  to  the  Govemment  agent  on 
the  8th  of  June,  he  attributes  the  low 
prices  offered  for  arrack  rents,  not  to  the 
competition  of  liquor  shops,  but  to  a  com- 
bination of  those  who  have  ''  a  strong  hold 
on  the  arrack  fiirms,"  and  who  have, 
he  says,  formed  themselves  into  a  body 
for  the  auction  of  the  10th  instant.  And 
he  takes  credit  to  himself  for  acting  in 
the    interests   of   the  Government,   and 
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against  those  of  the  ringy  by  making  higher 
offers,  but  begs  that  his  proceedings  may 
be  kept  quite  secret.  The  other  circum- 
stance is  that  the  defendants  never  insisted 
or  even  asked  that  this  important  under- 
taking should  be  introduced  into  the 
written  conti'act,  which  was  signed  on  the 
14th  of  June,  and  was  supplemented  bj 
the  mortgage  bond  of  the  28th  of  June. 

Their  Lordships  do  not  find  it  necessaiy 
to  discuss  the  questions  much  dwelt  on 
at  the  bar,  whether  the  case  made  by  the 
defendants  is  a  collateral  contract,  or  a 
representation  on  which  the  defendants 
entered  into  the  written  contract.  They 
think  with  the  Supreme  Court  that  no 
contract  or  representation  is  proved  at  all 
in  reconvention,  and  that  the  appeal  in 
action  83,316  wholly  faik 

In  action  83,320  precisely  the  same 
case  was  made  in  reconvention  with  re- 
spect to  liquor  licences,  and  the  district 
Judge  awarded  Es.  30,000  as  damages. 
The  Supreme  Court,  thinking  the  case  was 
not  proved,  struck  out  the  whole  of  that 
sum.  They  also  reduced  the  sum  of 
Rs.  40,000  awarded  by  the  district  Judge 
as  damages  on  another  part  of  the  case  in 
reconvention  which  has  yet  to  be  stated. 
But  the  appeal  of  the  defendant  is  con- 
fined to  the  question  of  the  liquor  licences. 
It  therefore  wholly  fails  for  want  of  proof. 

Their  Lordships  now  turn  to  the  appeal 
of  the  Queen's  Advocate,  which  raises 
questions  both  of  fact  and  law,  and  they 
will  take  the  facts  first. 

The  6th  article  of  the  conditions  of  sale, 
which  constitute  the  written  contract  be- 
tween the  parties,  runs  as  follows : — 
"Licences  to  sell  arrack  rum  and  toddy 
by  retail  at  the  taverns  enumerated  in  the 
liist  hereto  annexed,  marked  A,  shall  be 
granted  on  the  application  of  the  renter 
to  such  persons  as  he  may  desire."  List  A 
is  a  list  of  twelve  towns,  villages,  or  places 
numbered  consecutively  from  1  to  1 2.  The 
ninth  place  is  entered  in  the  list  as  ^'  9, 
Kadyanlina" — a  town  of  some  little  im- 
portance. 

There  bad  previously  been  a  tavern 
licensed  for  a  house  in  the  bazaar  of 
Kadyanlina,  whether  numbered  9  or  not 
does  not  appear.  The  house  was  built 
on  land  belonging  to  Mr.  Elphinstone,  a 
coffee    planter,    who    owned    the    whole 
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bazaar  and  a  large  part  of  the  neighbour- 
ing land.  He  was  hostile  to  taverns,  and 
having  got  possession  of  the  site,  forbad 
the  use  of  it  as  a  tavern.  The  exact  time 
at  which  this  was  done  does  not  appear, 
but  it  was  some  time  before  the  abortive 
auction  of  the  10th  of  June. 

In  his  evidence  Mr.  Templer  tells  us 
how  the  matter  stood.  He  says,  "  One  of 
the  taverns  in  the  Bulatgama  Division 
was  Kadyanlina  tavern.  On  the  10th  of 
June  I  distinctly  told  the  renters  who 
had  assembled  to  bid  that  there  would  be 
difficulty  in  getting  a  site  for  a*  tavern 
there  j  that  Mr.  Elphinstone  would  not 
allow  any  site  in  the  Kadyanlina  bazaar 
to  be  used  for  the  purposes  of  a  tavern. 
....  I  told  the  renters  that  if  they 
could  get  another  suitable  site  within  that 
locality  I  would  give  them  a  licence." 

On  the  29th  of  June  a  licence  was 
issued  by  Mr.  Templer  to  sell  arrack  rum 
and  toddy  during  the  month  of  July  '^  at 
the  tavern  No.  9  situate  at  Kadyanlina, 
and  at  no  other  place."  This  licence  was 
ineffectual,  because  neither  the  old  site  nor 
any  other  site  could  be  procured  in  July. 
What  is  important  to  observe  is  that  the 
licence  was  issued  for  something  called 
"  Tavern  No.  9  at  Kadyanlina,"  though  it 
was  well  known  to  the  Government  agents 
that  the  very  house  which  was  formerly 
used  for  the  purpose  was  not  then  used  or 
available  for  it. 

At  this  point  the  case  is  complicated  by 
attempts  on  the  part  of  the  defendants  to 
transfer  the  Kadyanlina  tavern  to  Mas- 
keliya,  some  twenty  miles  off.  They  pre- 
sented several  petitions  for  this  purpose, 
which  were  rat'used.  The  only  bearing 
which  these  proceedings  have  on  the 
question  now  to  be  decided  is  that  the 
Government,  which  steadily  refused  to 
grant  any  licence  for  Maskeliya,  admitted 
that  one  should  be  granted  for  the  neigh- 
bourhood of  Kadyanlina. 

In  the  month  of  August  the  defendants 
procured  a  site  in  the  town  of  Kadyanlina, 
which  adjoined  the  site  of  the  old  tavern. 
On  the  30th  of  August  they  applied  to  the 
Government  agent  to  "grant  the  licence 
No.  9  for  the  tavern  of  Kadyanlina,  to 
establish  the  same  tavern  at  the  adjoining 
place  where  it  has  been  established  in  the 
last  year."    Similar  petitions  were  pre- 
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sented  on  the  3rd  and  the  17th  of  Sep- 
tember. 

What  was  done  on  these  petitions  ap- 
pears from  the  evidence  of  Mr.  Le  Mesu- 
rier  and  Mr.  Templer.  Mr.  Templer  was 
under  the  impression,  which  has  been 
found  by  both  Courts  to  be  incorrect,  that 
the  new  site  was  not  in  Kadyanlina,  but 
a  mile  or  a  mile  and  a  half  distant.  He 
evidently  thought  that  he  was  not  bound 
to  grant  any  licence  for  a  tavern  so 
situated,  except  under  the  promise  that 
he  made  to  the  renters  on  the  10th  of 
June,  which  left  him  to  be  the  judge  what 
was  a  suitable  site.  He  reported  to  the 
governor  that  he  never  refused  to  license 
another  site  for  a  tavern  in  the  vicinity  of 
the  old  tavern  at  Kadyanlina.  But,  in 
point  of  fact,  he  did  so  refuse.  He  re- 
fused a  licence  to  the  defendants  for  the 
site  they  had  procured,  for  the  sole  reason 
that  Mr.  Elphinstone  objected  to  it,  and 
therefore  the  site  was  not  suitable. 

The  question  now  is  whether  by  that 
I'efusal  the  Ci*own  has  broken  the  written 
contract.  It  is  said  that  the  answer  of 
the  defendants  sets  up  only  a  collateral 
parol  contract,  which  is  not  proved  in  fact, 
and  could  not  be  proved  in  point  of  law. 
But  it  appears  to  their  Lordships  that  the 
answer  relies  on  both  contracts,  and  that 
the  defendants,  though  unable  to  make 
anything  of  the  Maskeliya  episode,  have  a 
right  to  rest  their  case  on  the  written 
contract. 

The  6th  article  is  capable  of  two  con- 
sti-uctions,  one  being  that  licences  were  to 
be  granted  for  certain  houses  then  used  as 
taverns,  and  the  other  being  that  licences 
were  to  be  granted  for  a  tavern  in  each 
of  the  specified  towns  and  places  in  List  A. 
Neither  construction  is  quite  literal,  and 
to  determine  which  is  the  true  one  it  is 
necessary  to  look  at  the  subject-matter  of 
the  contract.  Now,  to  the  knowledge  of 
both  parties,  there  was  at  the  time  of  the 
contract  no  tavern  at  all  at  Kadyanlina, 
and  the  contract  would  have  no  meaning 
if  it  wore  taken  to  refer  to  an  existing 
tavern.  The  parties  must  be  deemed  to 
have  contracted  on  the  14th  of  June 
with  reference  to  existing  facts;  and  the 
language  of  Mr.  Templer  on  the  10th  of 
June  shews  that  the  salient  facts  present 
to  their  minds  were  that  there  was  no 


immediately  available  site  for  a  tavern, 
no  reasonable  chance  of  procuring  the  old 
site,  and  a  difficulty  in  procuring  another 
site  in  Kadyanlina. 

So  reading  the  contract,  the  clear  duty 
of  the  Crown  was  to  grant  a  licence  when 
a  site  in  Kfulyanlina  was  procured,  unless 
it  could  be  proved  that  some  substantial 
objection  existed  to  it.  The  Crown  had 
not,  as  Mr.  Templer  supposed,  an  arbi- 
trary discretion  to  say  what  was  a  suit- 
able site.  Mr.  Elphinstone's  hostility  was 
not  a  substantial  objection  to  the  peHTorm- 
ance  of  a  legal  obligi\tion  to  grant  a  licence 
for  a  site  in  Kadyanlina,  as  indeed  Mr. 
Templer  himself  must  have  thought  when 
he  did  grant  the  licence  for  the  old  site. 

On  these  grounds  their  Lordships  concur 
with  both  the  Courts  below  in  thinking 
that  there  has  been  a  breach  of  contract. 
It  remains  to  consider  the  legal  objections 
urged  by  the  Crown  against  the  defendants' 
right  to  recover  damages. 

The  argument  on  behalf  of  the  Crown 
may  be  thus  condensed.  A  claim  in  re- 
convention is  in  substance  nothing  else 
than  a  cross  action  brought  by  the  defen- 
dant against  the  plaintiff;  to  sustain  such 
a  claim  the  defendants  must  shew  that 
they  can  maintain  a  suit  against  the  Crown ; 
no  such  right  existed  under  the  Roman- 
Dutch  law,  which  is  the  law  of  Kandy; 
even  if  it  did  it  would  have  been  abrogated 
by  the  conquest  of  the  country,  being  one 
of  those  rights  which  must  of  necessity  be 
varied  by  a  change  of  sovereign  power; 
there  has  been  no  subsequent  establish- 
ment of  the  right ;  a  practice  of  suing  the 
Crown  has  arisen,  but  it  is  irr^ular  and 
cannot  be  upheld  unless  warranted  by  law, 
and  no  law  can  be  found  which  confers 
the  right.  Even  if  there  were  the  right 
of  suit,  it  is  argued  that  it  would  not 
warrant  such  a  decree  as  the  Court  has 
made ;  for  though  the  Court  says  that  a 
judgment  against  the  Crown  does  not  carry 
execution  with  it,  it  has  in  fact  given  exe- 
cution to  the  extent  of  the  debt  due  to  the 
Crown  by  setting  off  the  two  claims  and  so 
wiping  out  the  debt.  These  argument^t 
were  enforced  at  the  bar  with  great  learn- 
ing  and  ability. 

The  maritime  provinces  of  Ceylon  were 
part  of  the  dominions  of  the  United  Pro- 
vinces^ and  were  acquired  by  conquest  by 
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the  British  Government  in  1799.  The 
law  in  force  before  the  time  of  the  con- 
quest must  have  been  the  Koman-Dutch 
law  of  Holland,  probably  with  some  modi- 
fications. On  the  conquest  the  King  of 
England  might  have  abrogated  the  old  law 
and  have  introduced  the  English  law.  He 
did  not  do  so,  but  continued  the  old  law 
with  modifications,  reserving  to  the  king 
and  to  the  East  India  Company  power  to 
make  other  alterations.  The  interior  of 
the  island,  then  the  kingdom  of  Kandy, 
was  not  conquered  till  1818,  after  which 
the  law  of  the  maritime  parts  was  extended 
to  the  interior. 

One  of  the  laws  of  Ceylon,  which  differed 
from  the  English  law,  was  that  of  recon- 
vention, and  it  is  not  disputed  that,  as  be- 
tween subject  and  subject,  that  law  of  re- 
convention is  in  force.  The  question  now 
is  whether  the  same  law  is  in  force  be- 
tween the  Judge  Advocate  suing  for  the 
Crown  and  a  subject. 

It  may  be  assumed  in  favour  of  the 
Crown  that  for  the  purpose  of  trying 
whether  the  counter-claim  can  be  made  at 
all  there  is  no  distinction  between  a  claim 
in  reconvention  and  an  original  action. 
And  if  it  cannot  be  shewn  that  the  right 
to  bring  such  an  action  existed  under  the 
Roman-Dutch  law,  a  legal  foundation  for 
it,  if  found  at  all,  must  be  found  in  trans- 
actions subsequent  to  the  conquest  of  the 
country. 

The  defendants  contend  that  there  was 
a  power  given  by  the  Eoman-Dutch  law 
to  sue  the  officer  of  the  Grovernment  on 
behalf  of  the  Government,  and  that  this 
power  has  been  preserved,  the  style  of 
the  officer  alone  being  changed  into  the 
Queen's  Advocate.  They  do  not  allege 
that  when  judgment  is  given  for  the  sub- 
ject against  the  Queen's  Advocate  execu- 
tion can  be  issued  against  his  pei-son  or 
private  property,  nor  even  against  the 
property  or  revenue  of  the  Government ; 
but  they  say  that,  though  the  judgment 
cannot  be  thus  enforced,  the  subject  has  a 
right  to  have  it  ascertained  by  a  Court  of 
justice  that  he  has  a  debt  which  the 
Government  ought  to  pay,  and  to  have 
the  benefit  of  the  strong  moral  pressure 
that  there  would  be  on  the  Government 
to  provide  for  payment  of  the  debt  thus 
ascertained.     Such  a  suitor  would  thus 
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be  much  in  the  position  of  a  subject  in 
England  who  on  a  petition  of  right  has 
obtained  a  judgment  in  his  favour,  but 
can  only  obtain  the  fruits  of  his  judgment 
by  the  grace  of  the  Crown  and  the  assist- 
ance of  Parliament. 

In  support  of  the  plaintifi^s  argument, 
it  was  contended  that  it  was  not  possible 
to  suppose  that  any  government,  or  at 
least  any  monarchical  government,  would 
submit  to  the  indignity  of  being  sued  even 
through  its  officers.  That,  however,  is  not 
an  impossible  supposition.  In  The  King's 
Advocate  v.  Lord  JDunglaaa  (16)  Lord  Med- 
wyn  enters  into  a  very  learned  discussion 
as  to  the  early  history  of  the  mode  of  pro- 
cedure in  Scotland.  He  states  at  p.  325 
that  in  very  early  times  the  King  of  Scot- 
land sued  in  person  in  civil  suits,  but  that 
afterwards  he  sued  by  his  officers  of  state ; 
and  at  p.  333,  when  discussing  how  the 
king  was  to  be  sued,  Lord  Medwyn  says : — 
'*  His  officers  are  cited  instead  of  the  sove- 
reign, and  to  defend  his  interest,  on  the 
ground  that  it  was  thought  improper  to 
call  the  King  personally  into  Court.  The 
rule,  however,  was  not  extended  to  the 
Kegent.  Thus  the  Queen  Kegent  is  de- 
fender in  a  reduction  of  a  forfeiture  in 
1558,  John  Duke  of  Albany  in  1525,  and 
James  Earl  of  Arran  in  1543,  along  with 
the  Treasurer  and  Advocate,  or  (and?) 
the  donators,  the  persons  having  interest." 

There  certainly  seems  no  more  ante- 
'cedent  reason  why  the  Counts  of  Holland 
should  be  exempted  fi-om  suit  through  their 
officers  than  existed  for  the  exemption  of 
the  King  of  Scotland.  And  though  it  is 
very  likely  that  whilst  great  potentates, 
like  the  Dukes  of  Burgundy  and  the  Kings 
of  Spain,  were  Counts  of  Holland,  it  would 
not  be  very  safe  to  sue  them,  yet  when  the 
United  Provinces  became  independent, 
suitors  might  find  themselves  more  favour- 
ably placed. 

But  whatever  speculations  may  be  made 
upon  these  points,  their  Lordships  cannot 
advise  her  Majesty  that  such  was  the 
Roman-Dutch  law,  unless  it  is  shewn  to 
them  that  it  was  tso.  And  neither  the 
I'esearches  of  counsel  nor  their  own  have 
enabled  their  Lordships  to  attain  any  cer- 
tainty on  the  subject. 

(16)  15  Court  of  Scssioiib  Ca^es,  1st  £>eries, 
p.  311. 
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That  a  very  extensive  practice  of  suing 
the  Crown  has  sprung  up  is  certain.  In 
his  judgment  in  the  case  of  Fernando, 
which  was  decided  immediately  before  the 
pi-esent  case  came  under  review,  Chief  Jus- 
tice Cay  ley  says,  "  The  practice  has  been 
recognised  in  many  hundreds  of  decisions, 
and  long  acquiesced  in  by  the  Crown,  and, 
so  far  as  I  am  aware,  has  not  till  now  been 
called  in  question."  It  was  recognised  by 
the  judgment  of  the  Couiii  in  Fraser^a  Cast 
(11),  decided  in  the  year  186S. 

In  Mr.  Justice  Thompson's  Institutes  of 
the  Laioe  of  Ceylon,  after  referring  to  the 
English  Petition  of  Right,  he  says  that, 
the  Ceylon  Government  having  no  Chan- 
cellor, a  suit  against  the  Covemment  has 
been  permitted,  and  the  Queen's  Advocate 
i»  the  public  ofiioer  who  is  sued  on  behalf 
of  the  Crown.  He  then  points  out  that, 
except  in  land  cases,  this  action  gives  little 
more  than  is  given  by  the  Petition  of  Right, 
for  no  execution  can  issue  against  the 
Crown  or  against  the  Queen's  Advocate. 

It  is  true  that  in  Palmer  v.  Hutchinson 
(10),  it  is  stated  that  no  practice  of  the 
Court  can  confer  upon  it  any  power  or 
jurisdiction  beyond  that  which  is  given  to 
it  by  the  charter  or  law  by  which  it  is  con- 
stituted. But  in  Natal,  where  that  case 
arose,  the  jurisdiction  of  the  Court  was 
founded  on  an  Ordinance  dated  the  10th 
of  July,  1857,  and  extended  only  over  all 
her  Majesty's  subjects,  and  all  other  persons 
whomsoever,  residing  *'  and  being  within 
the  colony."  And  this  case  possepses  a 
feature  which  is  not  found  in  Palmer  v. 
Hutchinson  (11) — namely,  that  the  prac- 
tice of  suing  the  Ci-own  has  been  recog- 
nised by  the  Legislature. 

The  117th  section  of  Ordinance  No.  11 
of  1 868  runs  as  follows  : — 

"  All  suits  instituted  in  the  name  of  the 
Queen's  Advocate  on  behalf  of  the  Crown, 
for  the  recovery  of  any  debt,  damages,  or 
demand,  or  to  obtain  possession  of  any 
property,  provided  the  amount  or  value  in 
dispute  exceeds  ten  pounds,  may  be  insti- 
tuted and  prosecuted,  at  the  discretion  of 
the  Queen's  Advocate,  in  the  District  Court 
held  at  the  principal  town  of  the  province 
in  which  the  defendant  resides,  or  in  which 
the  cause  of  action  shall  have  arisen  wholly 
or  as  to  any  part,  or  in  which  such  pro-  • 
peiiy  is  situated ;  and  all  suits  instituted 


by  any  private  party  against  the  Queen's 
Advocate  wherein  the  amount  or  value  in 
dispute  exceeds  ten  pounds  shall,  unless 
the  Queen's  Advocate  consents  to  forego 
such  right,  be  instituted  and  prosecuted  in 
the  District  Court  held  at  the  principal 
town  of  the  province  in  which  the  act, 
matter,  or  thing  in  respect  of  which  any 
such  suit  shall  be  brought  shall  have  been 
done  or  performed,  or  in  which  the  pro- 
perty in  dispute  is  situated ;  and  the  said 
District  Court  shall  have  cognisance  of  and 
power  to  hear  and  determine  such  suits  as 
if  the  cause  of  action  had  arisen  within 
the  district." 

It  appears  to  their  Lordships  that  the 
latter  part  of  that  section  would  be  de- 
prived of  its  meaning  unless  it  is  held  that, 
in  the  view  of  the  Legislature,  suits  might 
be  instituted  by  private  persons  against 
the  Queen's  Advocate  for  the  recovery 
(amongst  othei*  things)  of  debts  and  dam- 
ages. It  is  said  that  to  give  that  meaning 
to  the  Ordinance  would  prove  too  much, 
for  it  would  include  actions  for  damages 
ex  delicto,  which,  as  everybody  admits, 
cannot  be  brought  against  the  Crown. 
But  it  does  not  follow  that  because  the 
words  are  wide  enough  to  include  actions 
ex  delicto,  they  must  do  so.  They  are  not 
words  adapted  to  confer  a  new  right,  or  to 
establish  a  new  kind  of  suit.  They  are 
only  regulative  of  rights  and  proceedings 
already  known,  and  they  must  be  con- 
strued according  to  the  state  of  things  to 
which  they  clearly  refer.  They  can  there- 
fore receive  a  full  and  sufficient  meaning 
without  extending  them  to  actions  ex 
delicto,  but  they  cannot  i^eceive  a  full  and 
sufficient  meaning,  indeed  it  is  difficult  to 
assign  them  any  substantial  operation  at 
all,  unless  they  embrace  actions  ex  con- 
tractu. 

It  is  then  certain  that  prior  to  1868 
there  was  such  an  established  practice  of 
suing  the  Crown  that  the  Legisktture  took 
it  for  granted  and  regulated  it.  The  same 
state  of  things  must  have  existed  prior  to 
1856,  for  the  Ordinance  of  1868  is  only  a 
re-enactment  of  an  earlier  Ordinance  of 
1856.  Earlier  Ordinances  still  have  been 
referred  to,  but  their  Lordships  do  not  dis- 
cuss them,  because,  though  they  speak  of 
suits  in  which  the  Crown  is  defendant, 
and  though  it  is  the  opinion  of  the  Supreme 
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Gomty  and  is  probable,  that  they  refer  to 
claims  ex  contrcbctUj  it  is  not  clear  that 
they  do  so. 

It  would  certainly  be  inconvenient  that 
there  should  be  no  means  of  obtaining  the 
decision  of  a  Court  of  justice  in  Ceylon 
on  claims  made  by  the  subject  against  the 
Crown.  Yet  there  are  none  if  actions  of 
this  kind  do  not  lie,  for  the  Petition  of 
Kight  does  not  exist  in  the  colony.  In  the 
present  case  the  consequences  would  be 
somewhat  startling.  The  Crown  would  be 
able  to  sue  the  subject  on  one  portion  of  a 
contract,  while  itself  violating  with  im- 
punity another  portion  of  the  same  con- 
tract ;  and  the  subject  must  pay  for  the 
breach  which  he  has  committed,  while 
recovering  nothing  for  the  breach  by  which 
he  has  sujflTered.  Whatever  may  be  the 
exact  origin  of  the  practice  of  suing  the 
Croirn,  it  was  doubtless  established  to 
avoid  such  glaring  injustice  as  would  result 
from  the  entire  inability  of  the  subject  to 
establish  his  claims.  And  finding  that  the 
Legislature  recognised  and  made  provision 
for  such  suits  at  least  twenty-eight  years 
ago,  their  Lordships  hold  that  they  are 
now  incorporated  into  the  law  of  the  land. 

It  remains  to  consider  whether  the 
decree  does  right  in  setting  off  the  defen- 
dants' claim  against  that  of  the  Crown,  or 
whether  separate  judgments  should  be 
given  for  each  amount,  leaving  the  sum 
awarded  to  the  defendants  to  be  recovered 
only  as  a  matter  of  grace  on  the  part  of 
the  Crown. 

It  is  true  that  the  course  taken  by  the 
Courts  below  does  practically  give  an  effec- 
tive execution  against  the  Crown  to  the 
extent  of  the  Crown's  claim  against  the 
defendants.  But  though  the  Crown  is 
thereby  prevented  from  recovering  its 
debt,  it  is  not  exposed  to  the  Indignity  at- 
tendant upon  process  of  execution.  Some 
analogy  to  this  question  may  be  found  in 
the  cases  which  decide  that  a  foreign 
sovereign  may  be  sued  in  the  Court  of 
Chancery  by  way  of  defence  or  cross. claim, 
though  he  cannot  be  sued  unless  he  him- 
self has  first  invoked  the  jurisdiction  of 
the  Court.  In  the  case  of  The  Duke  of 
Brunawiek  v.  The  King  of  Hanover  (17), 
the  principle  of  this  doctrine  was   very 

(17)  7  Beav.  1. 
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fully  discussed  by  Lord  Langdale.     In  the 
course  of  his  judgment  he  says  : — 

"  The  liability  of  a  foreign  sovereign  to 
be  sued  in  a  case  where  he  himself  was 
suing  here  was  considered  to  be  founded 
upon  the  principle  that  by  suing  here  he 
had  submitted  himself  to  the  jurisdiction 
of  the  Court  in  which  he  sued.  The  deci- 
sion is  in  accordance  with  the  rules  of  the 
civil  law.  The  reconventio  is  a  species  of 
defence,  and  *  Qui  non  cogitur  iii  aliquo 
loco  judicium  pati,  si  ipse  ihi  agat,  cogitur 
excipere  ctctiones  ei  ad  eundem  judiceni 
mitti:  " 

A  further  analogy  may  be  found  in  the 
practice  of  the  Court  of  Admiralty  affect- 
ing cases  of  collision  where  both  parties 
are  to  blame.  There,  though  the  damage 
suffered  by  each  is  ascertained  by  a  sepa- 
rate process,  no  monition  is  issued  except 
for  the  moiety  of  the  balance  awarded  to 
the  one  who  has  suffered  the  greater 
damage.  And  that  rule  is  followed  though 
the  amount  actually  payable  by  one  of  the 
parties  is  materially  affected  by  it,  as  it 
would  be  when  the  other  is  insolvent. 
This  principle  is  illustrated  by  the  case  of 
The  Stoomvaart  Afaatsdmppy  Xederland 
V.  Tlie  Peninatdar  ami  Oriental  Steam 
Navigation  Company  (18). 

In  this  case  the  suit  is  brought  by  the 
Queen's  Advocate  on  a  contract  made 
between  the  Crown  and  a  subject.  The 
parties  have  contracted  on  a  footing  of 
equality.  It  would  lead  to  injustice  if, 
when  brought  into  Court  by  the  Crown, 
the  subject  should  not  be  able  to  resist 
payment  of  anything  but  that  which,  on 
the  balance  of  the  debt  or  damage  recover- 
able under  the  contract  by  each  party,  is 
found  due  to  the  Crown. 

The  Cix)wn  suffers  no  more  indignity  or 
disadvantage  by  this  species  of  defence 
than  it  would  suffer  by  defences  of  a  more 
direct  kind,  which  yet  would  be  clearly 
admissible  :  as,  for  instance,  if  a  breach  of 
contract  sued  on  by  the  Crown  were 
excused  on  the  ground  that  the  wrongful 
action  of  the  Crown  itself  had  led  up  to 
that  breach. 

For  these  reasons,  their  Lordships  con- 
sider that  the  judgment  of  the  Supreme 
Court  on  this  point  must  be  upheld. 

(T8)  52  Law  J.  llep.  P.,  D.  &  A.  1  ;  Uw 
Bcp.  7  App.  Cas«  795. 
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The  result  is  that  each  of  the  three 
appeals  ought  to  be  dismissed  with  costs, 
and  their  Lordships  will  humbly  advise 
her  Majesty  accordingly. 


Solicitors— Baker    &    Nairne,    for    appellants; 
Sutton  &  Ommanney,  for  respondent. 
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M        h    1     I  JONMENJOY  COONDOO  V.  WATSON. 

Bengal — Power  of  Attorney — Construc- 
tion —  Power  to  transfer  —  Power  to 
j)Ud<je, 

A   power    of    attorney   authorised    the 
holder  ^^from  time   to   time   to  negotiate^ 
imike  sakf  dispose  of  assign^  and   trans- 
fer "  a  promissory  note : — Held,  that   the 
holder  had  no  authority  to  pledge  the  note. 

This  was  an  appeal  from  the  High 
Court  of  Judicature  in  Bengal. 

The  suit  was  commenced  by  the  re- 
spondent to  recover  possession  from  the 
appellant  of  a  certain  promissory  note  of 
the  Government  of  India  for  Rs.  20,000, 
with  interest  and  damages  for  the  detention 
of  the  same,  on  the  ground  that  the  note  be- 
longed to  him,  and  had  been  illegally  and 
improperly  indorsed  and  delivered  by  his 
attorney  to  the  appellant  as  security  for  a 
loan  to  the  said  attorney,  and  that  at  the 
time  the  appellant  received  the  same  he 
knew  that  such  attorney  had  no  power  or 
authority  to  pledge  the  same. 

The  appellant  by  way  of  answer  to  the 
plaint  alleged  that  the  note  in  question 
was  duly  and  properly  indorsed  and  trans- 
ferred to  him  by  Messrs.  Nicholls  <fe  Co., 
financial  agents  in  Calcutta,  acting  within 
the  terms  and  scope  of  a  power  of  attorney, 
to  secure  an  advance  of  Bs.  19,000  made 
by  the  appellant,  and  that,  so  far  as  the 
appellant  was  concerned,  the  transaction 
was  bona  fde  and  in  the  ordinary  and 
usual  course  of  business. 

The  case  was  heard  by  a  Judge  of  the 
High  Court,  who  was  of  opinion  that  the 
power  of  attorney  given  by  the  respon- 
dent was  sufficient  to  cover  the  trans- 
action, and  dismissed  the  suit  with  costs. 


On  appeal  to  the  High  Court  this  judg- 
ment was  reversed,  and  the  appellant  was 
ordered  to  indorse  and  deliver  over  to  the 
respondent  the  Government  promissory 
note  in  question,  with  interest  and  costs. 

The  facts  are  stated  in  their  Lordships' 
judgment. 

From  this  judgment  the  present  appeal 
was  brought. 

^^hh  Q'Oi,  and  RoUand,  for  the  appel- 
lant.— ^The  indorsement  and  transfer  of 
the  promissory  note  to  the  appellant  was 
expressly  covered  and  authorised  by  the 
power  of  attorney  given  by  the  respondent 
to  Nicholls  <fe  Co.  The  conduct  of  the 
appellant  was  bona  fide.  He  had  no  notice 
of  any  fraud  in  the  matter.  Fraud  could 
not  under  the  circumstances  afiect  the 
appellant  as  the  bona-fide  holder  of  the 
note.  They  referred  to  ITte  Bank  of 
Bengal  v.  Macleod  (1),  The  Bank  of  Bengal 
V.  Fagan  (2),  and  Ireland  v.  Livingston 
(3). 

Cohen,  Q.C.f  and  Woodroffe^  for  the  re- 
spondent.— The  holder  of  this  power  of 
attorney  had  no  authority  to  borrow 
money  in  the  respondent's  name  or  to 
pledge  the  promissory  note.  The  appel- 
lant acquired  no  title  to  the  note.  The 
power  must  be  strictly  construed.  A 
power  to  sell  does  not  confer  a  right  to 
pledge.  They  refen-ed  to  Storey  on 
Agencyf  sections  68  and  77,  Attwood  v. 
MuUings  (4),  Goodwin  v.  Robarts  (5), 
Glyn  V.  Baker  {^),  The  Bank  of  Bengal  v. 
The  East  India  Company  (7),  and  Crouch 
V.  T/ie  Credit  Fonder  of  England  (8). 

Sib  Richard  Cough  delivered  the 
judgment  of  their  Lordships  (9)  : — 

The  respondent  in  this  appeal,  George 
Alder  Watson,  is  a  Surgeon-Major  in  her 

(1)  5  Moo.  Ind.  App.  1. 

(2)  5  Moo.  Ind.  App.  27. 

(3)  41  Law  J.  Rep.  Q.B.  201;  Law  Rep. 
5  H.L  395. 

(4)  4  B.  &  Ad.  1. . 

(5)  46  Law  J.  Rep.  Q.B.  748 ;  Law  Rep. 
1  App.  Cas.  476. 

(6)  13  East,  609. 

(7)  Bignell,  87. 

(8)  42  Law  J.  Rep.  Q.B.  183 ;  Law  Rep. 
8  Q.B.  .374. 

(9)  Lord  Blackburn.  Sir  Bames  Peacock,  Sir 
Robert  Collier.  Sir  Richard  Ctouch.  and  Sir 
Arthur  Tlobhouse, 
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Majesty's  Indian  Army,  and  the  appellant 
is  a  merchant  at  Calcutta.  On  or  about 
the  18th  of  October,  1878,  the  respondent 
deposited  with  Messrs.  Nicholls  k  Co.,  de- 
scribed in  the  plaint  as  a  firm  carrying  on 
business  as  bankers  and  financial  agents  in 
Calcutta,  promissory  notes  of  the  Govern- 
ment of  India,  amounting  to  Rs.  37,500, 
for  which  a  receipt  was  given  to  him  by 
Nicholls  k  Co.,  headed  ''safe  custody 
receipt."  One  of  those  notes  was  for 
Rs.  20,000.  This  note  was  payable  to 
Watson,  his  executors,  administrators,  or 
assigns,  or  his  or  their  order,  and  was 
subsequently  exchanged  by  Nicholls  k  Co. 
for  a  similar  note,  apparently  that  the 
interest  might  be  received  at  Calcutta 
instead  of  Peshawar,  where  the  interest  on 
the  former  note  was  payable;  but  no 
question  arises  upon  this. 

On  the  18th  of  October,  1878,  Watson 
executed  and  gave  to  Nicholls  k  Co.  a 
power  of  attorney  in  the  following 
terms  :< — 

'^  Know  all  men  by  these  presents,  that 
I,  George  Alder  Watson,  Surgeon-Major, 
19th  R^ment  Bengal  Lancers,  do  make, 
constitute,  and  appoint  William  Nicholls 
and  George  Augustus  Thompson,  of 
Messrs.  Nicholls  k  Co.,  financial  agents, 
Calcutta,  jointly  and  severally  to  1^  my 
true  and  lawful  attorneys  and  attorney, 
for  me  and  in  my  name  and  on  my  be- 
half ,  from  time  to  time  to  negotiate,  make 
sale,  dispose  of,  assign  and  transfer,  or 
cause  to  be  procured  and  assigned  and 
transferred,  at  their  or  his  discretion,  all 
or  any  of  the  Government  promissory 
notes,  or  other  Government  paper,  bank 
shares,  or  shares  in  any  public  company, 
and  other  stocks,  funds,  and  securities  of 
any  description  whatsoever,  now  or  here- 
after standing  in  my  name  or  belonging 
to  me,  or  any  part  or  parts  thereof  re- 
spectively. And  also  for  me,  and  in  my 
name,  and  on  my  behalf,  from  time  to 
time,  at  their  or  his  discretion,  to  contract 
for,  purchase,  and  accept  the  transfer  into 
my  name  of  any  Government  promissory 
notes  or  other  Government  paper,  bank 
shares,  or  shares  in  any  public  company, 
and  other  stocks,  funds,  and  securities  of 
any  description  whatsoever,  now  or  here- 
after standing  in  the  name  or  names  of,  or 
belonging  to,  any  other  person  or  persons. 


And  also  to  receive  all  interest  and  divi- 
dends due,  or  to  accrue  due,  on  all  or  any 
of  such  stocks,  funds,  and  securities. 
And  for  the  purposes  aforesaid,  or  any 
of  them,  to  sign  for  me  and  in  my  name, 
and  on  my  behalf,  any  and  every  con- 
tract or  agreement,  acceptance,  or  other 
document.  And  to  sign,  seal,  and  deliver 
for  me,  and  as  my  act  and  deed,  any  and 
every  deed  which  they  or  he  may  think 
expedient.'' 

This  power  of  attorney,  when  produced 
in  evidence,  had  on  the  back  of  it  a  seal  of 
the  Public  Debt  Office,  Bank  of  Bengal, 
shewing  that  it  had  been  registered  there, 
and  the  new  note  had  on  the  back  two 
like  seals,  with  the  same  register  number, 
shewing  that  a  power  of  attorney  had  been 
registered  for  the  receipt  of  interest  and 
for  sale.  Watson  never  gave  to  Nicholls 
k  Co.  any  authority  to  deal  with  the  notes 
except  the  power  of  attorney.  The  note 
when  produced  bore  two  indoi*sements, 
"  G.  A.  Watson,  by  his  attorney,  G.  Aug. 
Thompson,"  "G.  A.  Watson,  by  his 
attorney,  G.  Aug.  Thompson."  The 
former  of  these  indorsements  appeared  to 
apply  to  a  receipt  for  a  half  year's  interest, 
which  was  indorsed  on  the  note. 

In  December,  1880,  a  broker  named 
Goberdhone,  employed  by  Nicholls  k  Co., 
applied  to  the  gomastah  of  the  appellant 
for  a  loan  to  Watson  of  ^,  19,000  on  the 
pledge  of  a  Government  security  for 
Rs.  20,000,  and  subsequently  brought  the 
note  for  Rs.  20,000.  Being  asked  by  the 
gomastah  under  what  authority  the  name 
of  Watson  was  signed  by  Thompson,  he 
said  there  were  two  seals  on  the  paper, 
and  from  the  two  seals  it  appeared  that 
Mr.  Thompson  had  authority  to  draw 
interest  and  sell  the  paper,  so  he  had  full 
authority.  The  gomastah  then  sent  the 
money  by  one  Koylash  Chunder  Roy  to 
the  office  of  Nicholls  k  Co.,  telling  him  to 
enquire  whether  the  paper  was  actually 
signed  by  Thompson.  What  then  took 
place  is  stated  by  Koylash  Chunder  Roy 
thus  : — "  In  the  office  the  broker  took  the 
paper  fron  Ameer  Singh's  durwan,  and 
gave  it  to  Mr.  Thompson.  Mr.  Thompson 
gave  that  paper  to  me,  and  said  he  wanted 
money  on  that  paper.  1  asked  him  if  the 
signature  on  the  paper  was  his  signature, 
and  if  he  had   pledged  the  paper  with 
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Ameer  Singh  Shumar  Mull.  He  said, 
*  Yes/  J  told  him,  *  The  paper  stinds  in 
the  name  of  Mr.  Watson,  why  do  you 
want  money  on  this  paper,  and  what  au- 
thority have  you  to  sign  for  Mr.  Watson  ?  * 
Mr.  Thompson  said,  *  I  have  got  a  power 
of  attoraey.  If  you  wish  to  see  tlie  power 
of  attorney  I  can  shew  it  to  you.'  He 
said  he  had  a  power  of  attorney  from 
Watson  to  manage  all  his  business,  and  he 
had  authority  to  receive  money  on  that 
paper.  Then  he  executed  a  promissory 
note,  in  which  he  signed  for  Mr.  Watson, 
gave  the  promissory  note  to  me  with  the 
Government  promissory  note,  and  took 
the  money  from  me."  In  the  account- 
books  of  the  appellant  the  transaction 
was  entered  as  a  payment  of  Rs.  19,000, 
on  account  of  pledge  of  company's  paper. 
Nicholls  &  Co.  having  failed,  the  respon- 
dent brought  a  suit  in  the  High  Court  of 
Calcutta,  praying  that  the  appellant  might 
be  decreed  to  indorse  and  deliver  up  the 
promissory  note  for  Rs.  20,000  to  him, 
and  to  pay  him  all  such  interest  as  the 
appellant  might  have  received  thereon, 
and  that  the  appellant  might,  if  neces- 
sary, be  restrained  from  parting  with  it. 

The  Judge  before  whom  the  case  came 
on  for  disposal  dismissed  the  suit,  with 
costs.  On  appeal  to  the  High  Court  in 
its  appellate  jurisdiction  this  decision  was 
reversed,  and  a  decree  was  made  in  the 
respondent's  favour,  from  which  there  is 
this  appeal  to  her  Majesty  in  Council. 

It  was  properly  admitted  by  the  learned 
counsel  for  the  appellant  in  the  argument 
before  their  Lordships,  that  the  appellant, 
having  notice  that  the  indorsement  was 
under  a  power  of  attorney,  was  in  the 
same  position  as  if  the  power  of  attorney 
had  been  perused,  and  if  that  power  did 
not  authorise  the  indorsement  he  must 
fail.  But  the  counsel  contended  that  it 
gave  an  authority  to  pledge  the  Govern- 
ment note,  and  relied  upon  the  case  of  The 
Bank  of  Bengal  v.  Madeod  (1).  It  is 
necessary  to  look  at  the  facts  and  argu- 
ment and  judgment  in  this  case  some- 
what minutely. 

The  action  was  one  of  detinue  and  debt 
brought  by  James  William  Macleod 
against  the  Bank  of  Bengal.  In  1841 
the  plaintiff  sent  from  England  a  power 
of  attorney,  constituting  and  appointing 


Alexander  Donald  Macleod  (his  brother), 
and  Christopher  Fagan,  carrying  on  busi- 
ness in  Calcutta  as  agents  under  the  firm 
of  Macleod,  Fagan  &  Co.,  his  attorneys, 
jointly  and  separately  in  their  individual 
names,  or  the  name  of  the  firm,  and  on 
his  behalf,  ''to  sell,  indorse,  and  assign, 
or  to  receive  payment  of  the  principal, 
according  to  the  course  of  the  treasury,  of 
all  or  any  of.  the  securities  of  the  East 
India  Company  for  shares  in  their  public 
loans,"  to  which  he  was  entitled.  A.  D. 
Macleod  applied  to  the  Bank  of  Bengal 
for  a  loan  upon  his  own  account,  and 
offered  as  a  security  Company's  paper. 
No.  13397,  for  Rs.  5,000.  This  note  bore 
the  following  indorsement : — "  Pay  to 
G.  J.  Gordon,  Esq.,  Secretary,  Union 
Bank,  or  order  J.  W.  Macleod,  by  his 
attorney,  A.  D.  Macleod."  "  Pay  to  A. 
D.  Macleod,  attorney  to  J.  W.  Macleod, 
order  G.  J.  Gordon,  Secretary,  Union 
Bank.  J.  W.  Macleod,  by  his  attorney, 
A.  D.  Macleod."  The  secretary  of  the 
bank,  upon  inspection  of  the  note  and 
the  last  indorsement,  requested  to  see  the 
power  of  attorney,  which  was  shewn  to 
him.  The  bank  then  took  a  further  in- 
dorsement on  the  note  from  A.  D.  Macleod, 
in  these  words  : — ''  Pay  to  the  Bank  of 
Bengal,  or  order  A.  D.  Macleod,"  and 
the  required  loan  was  then  made  by  the 
bank  in  the  ordinary  course  of  business. 
Two  days  afterwards  a  further  loan  of 
Rs.  17,100  was  made  by  the  bank  to  A 
D.  Macleod,  upon  his  depositing  two  other 
notes  and  indorsing  them,  and  his  state- 
ment that  they  were  his  own  property. 

A  verdict  was  found  for  the  plaintiff, 
and  a  rule  which  was  granted  to  shew 
cause  why  that  should  not  be  set  aside 
and  a  nonsuit  entered,  or  why  a  verdict 
should  not  be  entered  for  the  defendants, 
or  a  new  trial  granted,  having  been  dis- 
charged, the  defendants  appealed  to  her 
Majesty  in  Council.  The  difference  be> 
tween  this  case  and  that  before  their 
Lordships  may  be  here  noticed.  The 
power  of  attorney  contained  the  word 
**  indorse."  The  loan  was  made  to  A.  D. 
Macleod  on  his  own  aooounti  and  Uie 
bank  took  an  indorsement  on  the  note 
from  him  on  his  own  account,  and  not  as 
attorney  for  J.  W.  Macleod.  In  this  case, 
and  in  the  similar  case  of  The  Bank  of 
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Bengal  v.  Fagan  (2)  (the  judgment  being 
given  in  boUi  cases),  it  was  ai'gued  for 
the  appellants  that  A.  D.  Macleod  bad 
power  to  indorse  the  notes;  that  "sell, 
indorse,  and  assign  "  might  be  read  either 
distributively  or  conjunctively,  and  the 
power  to  indorse  was  not  auxiliary  only, 
but  was  the  real  object  of  the  power.  For 
the  respondent  it  was  argued  that  the 
indorsement  mentioned  in  the  power  of 
attorney  was  for  the  purpose  of  authorising 
A.  D.  Macleod  as  agent  for  the  purposes  of 
a  sale,  and  a  power  to  sell  did  not  give  a 
power  to  pledge,  that  the  word  '*  indorse  " 
was  controlled  by  the  context,  and  the 
words  must  be  taken  collectively.  The 
following  passages  from  the  judgment 
delivered  by  Lord  Brougham  shew  the 
ground  of  the  decision  : — '^  Thus,  the  main 
and  fundamental  question  is,  had  Macleod 
«fe  Co.  authority  to  indorse  under  the 
{(ower  of  attorney;  which  is  in  the  same 
words  in  both  cases.  It  is  to  'sell,  in- 
dorse, and  assign,  or  to  receive  payment 
of  the  principal  according  to  the  course  of 
the  treasury,  and  to  receive  the  considera- 
tion money  and  give  a  i^eceipt  for  the  same.' 
It  is  contended  for  the  respondent  tliat 
the  words  '  seU,  indorse,  and  assign '  used 
conjunctively  cannot  be  used  in  the  dis- 
junctive, but  that  the  only  |K)wer  given  to 
indorse  is  one  ancillary  to  sale,  and  that 
we  are  to  read  it  as  if  it  were  power  to 
sell,  and  for  the  pur{)08es  of  selling  to 
indorse.  This  construction  is  endeavoured 
to  be  supported  by  referring  to  the  varia- 
tion of  *  or'  for  *and  '  immediately  follow- 
ing 'or  to  receive  the  money  at  the 
Treasury.'  We  are  unable  to  go  along 
with  this  view  of  the  instrument.  The 
variation  is  clearly  owing  to  a  new  subject- 
matter  being  introduced.  .  .  .  Shall  we 
then  say  that  a  power  to  *  sell,  indorse, 
and  assign'  does  not  mean  a  power  to  sell, 
a  power  to  indorse,  and  a  power  to  assign, 
and  would  not  such  a  negative  or  exclu- 
sion be  doing  violence  to  the  plain  sense 
of  the  words  %  If  we  adopt  this  exclusive 
construction  we  must  hold  that  these 
words  not  only  give  no  powers  to  indorse 
without  selling,  but  also  that  they  give 
no  power  to  sell  without  indorsing,  and 
we  must  suppose  an  agent  acting  under 
such  a  power  to  be  entirely  crippled.  .  .  . 
It  app^rs  to  us  that  the  rational  and  the 
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natural  construction  is  the  one  which  re- 
presents a  power  to  *  sell,  indorse,  and 
assign '  as  a  power  to  sell,  a  iiower  to 
indorse,  and  a  power  to  lussign — so  that 
these  acts  may  be  done  apart  or  together, 
and  that  the  powers  are  conveyed  con- 
jointly and  severally." 

It  seems  to  have  been  thought  by  two 
of  the  learned  Judges  of  the  High  Court 
that  it  was  laid  down  in  this  case,  as  u 
rule  of  construction,  that  words  used  in  a 
power  of  attorney  to  express  the  objects 
of  the  power  are  always  to  be  construed 
disjunctively.  Their  Lordships  cannot 
agree  in  this  view  of  the  case.  The 
words  there  may  have  been  used  dis- 
junctively, but  they  do  not  see  any  reason 
why  the  rule  laid  down  by  Lord  Bacon, 
"  Cojmlatioverboruiuiiulicat  acceptaiioiiem 
in  eodem  8en>8u"  which  is  intended  to  aid 
in  arriving  at  the  meaning  of  the  parties, 
should  not  be  used  in  construing  a  power 
of  attorney  as  much  as  any  other  in- 
strument. 

The  power  of  attorney  in  tlie  present 
ct\se  is  not  in  the  same  form  as  that  in  The 
Bank  of  Bengal  v.  Macleod  (1).  It  does 
not  contain  in  express  words  a  power  to 
"  indoi-se."  If  it  had,  the  question  would 
have  been  whether  thei*e  was  anything  to 
prevent  it  from  being  a  power  in  the  dis- 
cretion of  the  donee  of  it  to  indorse  the 
note  and  so  convert  it  into  one  payable  to 
bearer  whenever  he  thought  fit  to  do  so 
for  any  puqK>80.  But  in  this  power  the 
indorsement  is  not  authorised  in  express 
words,  but  is  authorised  if  it  comes  within 
the  meaning  of  the  words,  '^  And  for  the 
purposes  aforesaid  to  sign  for  me,  and  in 
my  name  and  on  my  behalf,  any  and 
every  contract  or  agreement,  acceptance, 
or  other  document."  The  "  purposes  afore- 
said "  are  these : — 

'^  From  time  to  time  to  negotiate,  make 
sale,  dispose  of,  assign,  and  transfer,  or 
cause  to  be  procured  and  assigned  and 
transferred  [there  seems  to  be  a  mistake  in 
words  here,  but  it  does  not  make  any 
difference  in  the  meaning],  at  their  or  his 
discretion,  all  or  any  of  the  Government 
promissory  notes  or  other  Government 
paper,  d^c,  and  also  for  me^  and  in  my 
name  and  on  my  behalf,  from  time  to 
time,  at  their  or  his  discretion,  to  contitict 
for,  purchase,  and  accept  the  transfer  into 
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Djy  name  of  any  Government  promistiory 
notes  or  other  Government  paper,  cfec." 

The  appellant's  counsel  relied  mainly 
upon  the  word  "  negotiate,"  and  also  upon 
"  dispose  of."  In  order  to  see  what  was 
intended  by  these  words,  they  must  be 
looked  at  in  connection  with  the  context, 
as  well  as  with  the  general  object  of  the 
power.  This  apiieai-s  to  their  Lordshi|)S  to 
have  been  to  sell  or  purcluise  for  Watson 
(Jovernment  pi*oiiiissory  notes  ;ind  other 
securities,  not  to  borrow  or  lend  money 
upon  them.  If  the  word  **  negotiate  "  had 
stood  alone,  its  meaning  might  have  been 
doubtful,  though,  when  applied  to  a  bill 
of  exchange  or  ordinary  promissory  note, 
it  would  probably  be  genei*ally  understood 
to  mean  to  sell  or  discount,  and  not  to 
pledge  it.  Here  it  does  not  stand  alone, 
and,  looking  at  the  words  with  which  it  is 
coupled,  their  Lordships  are  of  opinion  that 
it  cannot  have  the  effect  which  the  ap- 
pellant gives  to  it,  and,  for  the  same 
reason,  "dispose  of"  cannot  have  that 
effect. 

It  did  not  appear  when  the  indorsement 
by  Thompson  as  Watson's  attorney  was 
made,  but  Nicholls  &  Co.  did  not  deal 
with  the  note  as  having  themselves  be- 
come the  holders  of  it  by  indorsement,  as 
was  the  case  in  The  Bank  of  Bengal  v. 
Madeod  (1).  They  borrowed  the  money 
on  behalf  of  Watson,  giving  a  promissory 
note  for  it  signed  by  Thompson  as  his 
attorney,  and  pledged  the  Government 
promissory  note  as  Watson's.  As  they 
had  not  authority  to  do  this,  the  authority 
to  sell  not  giving  an  authority 'to  pledge, 
the  appellant  acquired  no  title  to  the  note 
by  its  delivery  to  him,  and  the  High 
Court  has  properly  made  a  decree  in  the 
plaintiff's  favour. 

Their  Lordships  will  humbly  advise  her 
Majesty  to  affirm  that  deci-ee  and  to  dis- 
miss this  appeal,  and  the  costs  of  it  will 
be  paid  by  the  appellant. 


Bolicilors— Watkins  &  Lattey,   for  appellant  ; 
Yallance  &  Vallance,  for  respondent. 
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Patent — Prolongation — 46  <{r  47  Vict, 
c.  57,  88,  25  aitd  113 — Canatruction. 

Tlie  enact))ient8  contained  in  sectuyn  25 
o/the  46  c£r  47  Vict.  c.  57,  do  not  affect  a 
2)ateut  granted  before  t/te  commencement  of 
the  Act,  or  any  riglu  or  privilege  which 
Juttl  accrued  to  a  patentee  before  or  at  the 
comntenjcem^U  of  tlie  Act, 

This  was  a  petition,  filed  on  the  23i\i  of 
May,  1884,  pi-aying  for  the  prolongation 
of  letters  patent  granted  on  the  Slst  of 
October,  1870. 

Sininfen  Eady,  for  the  petitioner. 
R,  S,  Wrig/U,  for  the  Crown. 

Lord  Watson  delivered  the  judgment 
of  their  Lordships  (1)  : — 

Their  Lordships  are  of  opinion  that  the 
first  of  these  petitions  is  informal,  and 
cannot  be  sustained,  whether  it  be  viewed 
as  a  petition  presented  under  the  Act  of 
1881,  or  under  the  previous  statutes.  But 
their  Lordships  have  come  to  the  conclu- 
sion that  the  petition  presented  upon  the 
23rd  of  May,  1884,  ought  to  be  reodved. 
It  is  obvious  that  the  petition  would  not 
be  competently  presented  if  the  enact- 
ments of  section  25  of  the  last  Patent  Act 
applied.  But  their  Lordships  are  of  opinioQ 
that  those  enactments  do  not  apply,  and 
that  the  proceeding  falls  within  the  excep- 
tions introduced  by  the  113th  section  of 
the  statute  of  1883.  The  provisions  of 
sub-section  A  of  that  Act  must  be  read 
distributively,  and  if  so  read  they  declare 
that  the  enactments  of  the  new  statute 
shall  not  affect  any  patent  granted  before 
the  commencement  of  the  Act,  and  they 
also  declare  in  express  terms  that  those 
enactments  shall  not  affect  any  right  or 
privilege  which  had  accrued  to  the  patentee 
before  or  at  the  commencement  of  this  Act 
Now  the  patent  which  was  held  by  the 
present  petitioner  at  the  passing  of  thiB 
Act  of  1 883  was  an  exclusive  right  to  use 
a  certain  invention  for  a  definite  period  of 
time ;  but,  as  incidental  to  that  right,  he 

(1)  Lord  Watson,  Sir  Barnes  Peacock,  Sir 
Kobert  v.  Collier,  bir  Kichard  Conch,  and  bir 
Arthur  Uobhouse. 
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had,  by  virtue  of  the  provisions  of  the 
Act  5  &  6  Will.  4.  c.  83,  the  further 
priyilege  of  leave  to  apply  for  a  prolonga* 
tion  of  his  patent,  at  any  time  before  its 
expiration,  upon  such  grounds  *as  com- 
mended themselves  to  this  Board.  That 
right  had  accrued  to  him.  He  was  in  a 
position,  if  he  had  chosen,  to  make  the  ap- 
plication at  the  date  when  the  new  statute 
came  into  force ;  and  their  Lordships  find 
it  impossible,  looking  to  the  precise  terms 
of  section  1 1 3,  to  hold  that  that  privilege, 
which  was  incident  to  and  part  of  his 
patent  right,  was  taken  away  by  the  provi- 
sions of  the  new  Act;  or,  rather,  they  find 
it  impossible  to  hold  that  it  is  not  a  right 
included  in  the  express  reservation  made 
by  section  113.  They  will  therefore  direct 
that  the  petition  be  i-eceived  and  the  usual 
procedure  followed. 


Solicitors  —  8.     R.    Bastard,    for    petit  ioncr ; 
^Ucitor  to  the  Treasury,  for  the  Crown. 
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1884.    Ithe     queen     (appellaiU)     v. 
July  12.  J  DOUTKE  (respotident), 

Canada — Quebec — Counsel — Services  of 
— Right  to  sue  for — Petition  of  RiglU 
Act,  1876. 

By  the  law  of  Quebec  a  member  of  tlie 
bar  is  entitled  to  sue  for  professional  ser- 
vices : — Held,  that  a  member  of  the  Quebec 
bar  retained  and  perfortniwj  professional 
services  where  the  riglU  to  sue  for  such  does 
not  exist  must  be  held  to  have  been  employed 
subject  to  the  law  of  Quebec,  and  is  there- 
fore entitled  to  recover  a  quantum  meruit 
in  respect  of  such  services,  and  from  the 
Crown  by  petition  of  right. 

This  was  an  appeal  from  a  judgment  of 
the  Supreme  Court  of  Canada  dismissing 
an  appeal  from  the  Exchequer  Court  of 
Canada,  and  confirming  a  judgment  of 
that  Court  which  awai*ded  to  the  respon- 
dent the  sum  of  8,000  dollai-s  and  interest, 
in  addition  to  8,000  dollars  previously 
paid,  for  professional  services  in  connection 
with  the  FLsiheries  Commission,  under  the 
Treaty  of  Washington,  rendered  to  the 


Grovernment  of  Canada  by  the  respondent 
as  a  Queen's  counsel. 

The  main  point  of  law  involved  in  the 
appeal  was  whether  a  member  of  the  bar 
of  the  Province  of  Quebec,  and  one  of  her 
Majesty's  counsel,  can  by  petition  of  right 
recover  from  her  Majesty,  upon  a  quantum 
mei^uit,  payment  for  services  rendered  by 
him  as  such  couuHel  to  hei*  Majesty  under 
the  circumstances  set  forth  in  the  evidence. 

By  article  22  of  the  treaty  made  in 
1871  between  her  Majesty  and  the  United 
States  of  America,  provision  was  made 
for  the  appointment  of  commissioners  to 
ascertain  the  amount  of  compensation  to 
be  paid  by  the  Government  of  the  United 
States  to  the  Government  of  her  Majesty 
in  return  for  certain  fishing  privileges  ac- 
corded by  the  treaty  to  the  citizens  of  the 
United  States. 

By  article  23  of  the  treaty  it  was  pro- 
vided that  the  commission  should  meet  in 
the  city  of  Halifax,  Nova  Scotia. 

The  respondent  was  retained  by  the 
Government  of  Canada  to  act  as  one  of 
the  counsel  for  the  Crown  before  this  com- 
mission, and  he  did  act  as  such  counsel. 

The  respondent  was  paid  by  the  Govern- 
ment the  sum  of  8,000  dollars  for  his  ser- 
vices and  expenses ;  but  being  dissatisfied 
with  that  amount,  he  filed  a  petition  of 
right  in  the  Exchequer  Court  of  Canada, 
pursuant  to  an  Act  of  the  Parliament  of 
Canada  called  the  Petition  of  Right  Act, 
1876,  and  claimed  from  the  Ci'own  the 
sum  of  10,000  dollars  for  his  services  as 
such  counsel,  in  addition  to  the  8,000 
dollaiD  already  paid. 

The  Attorney-General  of  Canada,  on 
behalf  of  her  Majesty,  filed  a  statement  of 
defence,  and  denied  Uie  respondent's  right 
to  recover  more  than  the  amount  already 
paid  to  him,  and  denied  his  right  to  pit)- 
ceed  by  petition  of  right  for  the  recovery 
of  fees  as  counsel. 

The  respondent  filed  his  replication. 

On  the  8th  of  September,  1880,  the  case 
came  on  for  trial  before  Mr.  Justice  Four- 
nier  in  the  Exchequer  Court,  and  on  the 
12th  of  January,  1881,  Mr.  Justice  Four- 
nier  gave  judgment,  declaring  that  the 
respondent  was  entitled  to  receive  from 
the  Crown  the  sum  of  8,000  dollars  and 
interest. 

From    this   judgment    the    Attorney- 
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General  of  Canada,  on  behalf  of  her  Ma- 
jesty, appealed  to  the  Supreme  Court  of 
Canada,  and  the  appeal  was  argued  before 
the  full  Court,  and  on  the  13th  of  May, 
1882,  judgment  was  given. 

The  Court,  consisting  of  six  Judges,  was 
equally  divided,  and  the  a2)peal  was  there- 
fore dismissed  with  costs.  The  Chief  Jus- 
tice and  Ju^ices  Strong  and  Gwynne 
were  in  favour  of  allowing  the  appeal, 
while  Justices  Fournier,  Heniy,  and  Tas- 
chereau  thought  it  should  be  dismissed. 

Chief  Justice  Bitchie  held  that  the  al- 
leged agreement  on  which  the  petition  was 
founded  was  made  at  Ottawa  in  Ontario 
for  services  to  be  performed  in  Nova 
Scotia,  that  therefore  it  was  not  subject  to 
the  law  of  Quebec ;  and  that  according  to 
the  law  both  of  Ontario  and  Nova  Scotia 
a  barrister  could  not  maintain  an  action 
for  fees,  and  that  therefore  the  petition 
did  not  lie,  and  the  appeal  should  be 
allowed. 

Mr.  Justice  Strong  held  that  the  terms 
of  the  alleged  agreement  shewed  only  an 
honorary  undertaking  on  the  part  of  the 
Crown,  that  no  action  could  be  brought 
on  this,  and  that  therefore  Mr.  Doutre 
was  entitled  to  recover  only  his  actual 
expenses. 

Mr.  Justice  Gwynne  held  that  by  the 
law  of  Quebec  counsel  can  recover  for  fees 
stipulated  for  by  express  agreement,  that 
it  was  doubtful  whether  they  could  do  so 
according  to  the  law  of  Ontario,  that  the 
tilleged  agreement  was  governed  by  the 
law  of  Ontario ;  but  that  inasmuch  as  by 
the  Petition  of  Right  Act  the  subject  is 
denied  any  remedy  against  the  Crown  in 
any  case  in  which  he  would  not  have  been 
entitled  to  such  remedy  in  England  under 
similar  circumstances,  and  by  the  law  in 
force  in  England  before  23  &  24  Vict.  c.  34. 
counsel  could  not  in  England  have  enforced 
payment  of  fees  against  the  Crown,  the 
|jetition  did  not  lie. 

Mr.  Justice  Fournier  adhered  to  his 
opinion  expi'essed  in  the  Court  below, 
which  wan  to  the  effect  that  a  counsel 
could  sue  for  fees  under  an  agreement 
according  to  the  law  both  of  Quebec  and 
Ontario,  and  that  the  alleged  agreement 
entitled  him  to  a  reasonable  remuneration, 
which  the  learned  Judge  fixed  at  8,000 
dollars,  with   interest  from  the  29th   of 


August,  1879,  only.  The  learned  Judge 
further  held  that  the  allied  agreement 
was  made  under  the  authority  of  the  25tb 
article  of  the  Treaty  of  Washington  and 
of  the  Canadian  Act  35  Vict.  c.  2,  which 
in  the  opinion  of  the  learned  Judge  incor- 
porated the  Fishery  Articles  of  that  treaty, 
and  the  25th  article  imposed  on  each  of 
the  high  contracting  parties  the  obligation 
to  pay  the  counsel  retained  by  them  to 
prepare  and  support  their  case.  The 
words  of  the  25th  aiticle  of  the  treaty  to 
which  the  learned  Judge  referred  are  as 
follows,  that  **  each  of  the  high  contract- 
ing parties  shall  pay  its  own  commissioner 
and  agent  or  counsel.  All  other  expenses 
shall  be  defrayed  by  the  two  Governments 
in  equal  moieties.'' 

Mr.  Justice  Henry  agreed  in  substance 
with  Mr.  Justice  Fournier. 

Mr.  Justice  Taschereau  also  agi'eed  in 
substance  -^ith  Mr.  Justice  Fournier, 
except  that  he  held  that  the  employment 
of  the  respondent  was  governed  by  the 
law  of  Quebec  only. 

From  this  judgment  the  present  appeal 
was  brought. 

Tfie  Solicitor-General  {Sir  F.  HerscktM) 
and  Jeunej  for  the  appellant. — Neither 
by  the  law  of  Ontario  nor  by  the  law  of 
Nova  Scotia  can  a  counsel  maintain  an 
action  for  his  fees,  or  for  remuneration 
for  his  services.  By  the  law  of  Quebec  a 
counsel  cannot  recover  payment  for  his 
services  upon  a  qtuiiUum  rueruit.  Section 
19  of  the  Petition  of  Right  Act,  1876, 
provides  that  the  law  of  England,  prior  to 
23  &  24  Vict.  c.  34  (Imperial),  shall  govern 
this  case,  and  by  such  law  a  counsel  cannot 
maintain  any  action. 

They  referred  to  27^6  Chartered  Bank  of 
India  v.  Tlie  Netherlands  Navigation  Com- 
])any  (1),  Marcus  v.  The  Credit  Lyonnais 
(2),  McDougaU  v.  Campbell  (3),  Beandry  v. 
Ouimet  (4),  and  Kennedy  v.  Brotm  (5). 

VoiUre,  Q,C.  (Quebec  Bar),  and  FuUar- 
ton,  for  the  respondent. — The  right  of  the 
respondent  to  sue  is  governed  by  the  law 

(1)  52  Law  J.  Rep.  Q.U.  '420;  Law  £ep. 
10  Q.B.  D.  521. 

(2)  Law  Rep.  12  Q.B.  D.  680. 

(3)  41  U.C.  C.B.  342. 

(4)  y  L.C.  Ju.  168. 

(5)  13  Com.  B.  Rep.  N.S.  677. 
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of  Quebec,  and  the  rules  and  practice  of 
the  legal  profession  in  Quebec.  Even  if 
the  respondent's  rights  are  governed  by 
the  law  and  practice  of  Ontario,  or  Nova 
Scotia,  or  England,  in  every  case  the  re- 
spondent is  entitled  to  sue. 

They  referred  to  Baldwin  v.  Montgomery 
(6),  Jetcri/  V.  Bttek  (7),  MamfiM  v.  Scott 
(8),  and  Bryant  v.  Flight  (9). 

Lord  Watson  delivered  the  judgment 
of  their  Lordships  (10) : — 

On  the  1st  of  October,  1875,  the  Govern- 
ment of  Canada  addressed  and  sent  to  the 
respondent,  Joseph  Doutre,  a  letter,  signed 
by  Mr.  Bernard,  the  Deputy  Minister  of 
Justice,  in  the  following  terms : — 

"  Sir, — ^The  Minister  of  Justice  desires 
me  to  state  that  the  Government  being 
desixous  to  retain  Counsel  to  act  for  them 
upon  the  proceedings  in  connection  with 
the  Fisheiy  Commission  to  sit  at  Halifax 
under  the  Treaty  of  Washington,  he  will 
be  glad  to  avail  himself  of  your  services 
as  one  of  such  Counsel,  in  conjunction 
with  Messrs.  Samuel  R.  Thomson,  Q.C., 
and  Robert  L.  Wetherbee,  barrister,  of 
Halifax.  The  Minister  will  be  glad  to 
know  whether  yon  are  willing  to  act  in 
that  capacity,  and  in  that  case  to  place 
you  in  communication  with  the  Depart- 
ment of  Marine  and  Fisheries  upon  the 
subject." 

Upon  receipt  of  this  letter,  the  respon- 
dent wrote,  in  reply,  that  he  would  act  as 
requested. 

The  respondent  is  a  member  of  the 
Qaebec  section  of  a  body  of  legal  practi- 
tioners incorporated  by  c.  72  of  the  Con- 
solidated Statutes  of  Lower  Canada,  under 
the  title  of  "  The  Bar  of  Lower  Canada." 
By  the  terms  of  the  statute  each  member 
of  the  bar  is  admitted  to  practise  as  *'  ad- 
vocate, barrister,  attorney,  solicitor,  and 
proctor  at  law  " ;  and  no  person,  except  a 
member  of  the  bar,  duly  admitted,  is  en- 
titled to  conduct  business,  in  any  of  these 
capacities,  before  the  Courts  of   Lower 

(6)  32  Law  J.  Rep.  Q.B.  137;  1  U.C.C.  Q.R 

284. 

(7)  6  Taunt.  .302. 

(8)  1  CI.  &  F.  514. 

(9)  5  Mee.  &  W.  1 14 ;  8  Law  J.  Rep.  Bxch.  181». 

(10)  lioitl  Watson,  Sir  Barnes  Peacock,  Sir 
Robert  Collier,  Sir  Richard  Couch,  and  Sir  Arthur 
HobhoQ9e, 
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Canada.  Every  member  of  the  bar  must 
be  registered  in  the  district  where  he  in- 
tends to  practise ;  and  he  becomes  answer- 
able for  his  conduct  to  the  council  of  that 
district,  being  liable,  in  case  of  his  offend- 
ing against  profassional  rule  or  etiquette, 
to  censuie  or  to  suspension  from  office  for 
any  period  not  exceeding  a  twelvemonth. 

It  is  not  matter  of  dispute  that,  ac- 
cording to  the  law  of  Quebec,  a  member 
of  the  bar  is  entitled,  in  the  absence  of 
special  stipulation,  to  sue  for  and  recover 
a  quantum  meruit,  in  respect  of  profes« 
sional  services  rendered  by  him,  and  that 
he  may  lawfully  contract  for  any  rate  of 
remuneration  which  is  not  corUra  honos 
mores,  or  in  violation  of  the  rules  of  the 
bar.  But  it  is  asserted  for  the  appellant 
that,  by  the  law  of  Ontario,  the  province 
in  which  Ottawa,  the  seat  of  Govern- 
ment, is  situated,  a  counsel  cannot  sue 
for  his  fees,  and  that  he  is  under  the  same 
disability  according  to  the  law  of  Nova 
Scotia,  where,  according  to  article  23  of 
the  treaty,  the  commission  was  to  meet. 
In  support  of  that  contention,  counsel  for 
the  appellant  referred  to  the  opinion  of 
C.  J.  Harrison  in  Af(tcdougall  v.  Campbell 
(3),  as  correctly  expressing  the  law  of  On- 
tario; but  they  mainly  relied  upon  the 
proposition  that,  in  those  provinces  of  the 
Dominion  where  the  common  law  of  Eng- 
land prevails,  members  of  the  Canadian 
bar  can  neither  have  action  for  their  fees 
nor  make  a  valid  agreement  as  to  their 
remuneration  unless  that  right  has  been 
conferred  upon  them  by  statute.  In  these 
circumstances,  it  was  maintained  that  the 
light  of  the  respondent  to  sue  for  his  fees 
must  depend  either  upon  the  law  of  Ot- 
tawa, the  locus  contractus,  or  upon  the 
law  of  Nova  Scotia,  the  locus  solutionis, 
and  that  in  neither  case  was  any  suit  com- 
petent to  him. 

Were  it  necessary  to  decide  all  the 
points  thus  taken  by  the  appellant,  ques- 
tions of  much  nicety  would  arise.  It  is 
by  no  means  clear  either  that  Ottawa  was 
the  locfis  contractta,  or  that  Nova  Scotia 
was,  in  a  strict  sense,  the  locus  solutionis. 
It  is  at  least  a  plausible  view  of  the  case 
that  the  contract  was  completed  in  Quebec 
at  the  moment  of  time  when  the  respon- 
dent posted  his  letter  accepting  the  employ- 
ment offered  him  by  the  Minister  of  Justice, 
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On  the  other  hand,  although  the  oommLssion 
was  to  sit  at  Halifax,  it  is  perfectly  plain 
that  the  work  expected  of  the  respondent, 
and  actually  performed  by  him,  was  by  no 
means  oonEned  to  advocacy  of  the  Domi- 
nion claims  daring  the  sitting  of  the  com- 
misaion.  His  employment  was  not  limited 
to  what  would,  in  this  country,  be  con- 
sidered the  proper  duties  of  a  counsel,  but 
embraced  the  work  of  an  agent  or  soli- 
citor; in  point  of  fact  he  was  employed 
to  prepare  tlie  case  of  the  Dominion  Go- 
vernment, as  well  as  to  plead  in  their 
behalf.  That  such  was  the  understand- 
ing of  both  parties  may  be  inferred  from 
the  known  professional  status  of  the  re- 
spondent, as  well  as  from  the  fact  that, 
in  pursuance  of  the  so-called  retainer  of 
the  1st  of  October,  1875,  the  respondent 
had  papers  sent  him,  and  was  engaged  at 
Quebec  during  eighteen  months,  with  oc- 
casional visits  to  Ottawa,  in  collecting  and 
putting  in  shape  materials  for  framing 
and  supporting  the  claim  which  was  to  be 
urged  before  the  commission. 

Then,  as  regards  the  other  questions  of 
law  raised  by  the  appellant,  there  is  much 
difficulty.  Their  Lordships  are  willing  to 
assume  that  the  law  of  England,  so  far  as 
it  concerns  the  right  of  the  bar  of  Eng- 
land to  sue  or  make  agreements  for  pay- 
ment of  their  fees,  was  rightly  applied  in 
the  case  of  Kennedy  v.  Broun  (5) ;  but 
they  are  not  prepared  to  accept  all  the 
reasons  which  were  assigned  for  that  de- 
cision in  the  judgment  of  Chief  Justice 
Erie.  It  appears  to  them  that  the  de- 
cision may  be  supported  by  usage  and  the 
peculiar  constitution  of  the  English  bar, 
without  attempting  to  rest  it  upon  gene- 
ral considerations  of  public  policy.  Even 
if  these  considerations  were  admitted,  their 
Lordships  entertain  serious  doubts  whe- 
ther, in  an  English  colony  where  the  com- 
mon law  of  England  is  in  force,  they 
could  have  any  application  to  the  ease  of 
a  lawyer  who  is  not  a  mere  advocate  or 
pleader,  and  who  combines  in  his  own  per- 
son the  various  functions  which  are  exer- 
cised by  legal  practitioners  of  every  class 
in  England,  all  of  whom,  the  bar  alone 
excepted,  can  recover  their  fees  by  an 
action  at  law. 

But  it  is  unnecessary,  in  the  view  which 
their  Lordships  take  of  this  case,  to  decide 


any  of  these  questions  which  were  raised 
by  the  argument  for  the  appellant.  The 
right  of  the  respondent  to  sue  for  remu- 
neration does  not  appear  to  them  to  depend 
either  upon  the  law  of  the  place  where  the 
employment  was  given,  or  upon  the  law 
of  the  locality  within  which  it  was  to  be 
performed.  When  an  advocate  or  other 
skilled  practitioner  is,  by  law  and  the 
custom  of  his  profession,  entitled  to  claim 
and  recover  payment  for  his  professional 
work,  those  who  engage  his  services  must, 
in  the  absence  of  any  stipulation  to  the 
contrary,  express  or  implied,  be  held  to 
have  employed  him  upon  the  usual  terms 
according  to  which  such  services  are  ren- 
dered. That  is  the  implied  condition  of 
every  contract  of  employment  which  is 
silent  as  to  remuneration ;  and  it  is  a  con- 
dition dependent  upon  the  professional 
status  and  fights  of  the  person  employed, 
and  not  upon  the  law  of  the  place  where 
his  services  are  to  be  given,  so  long  as  he 
is  employed  in  his  professional  capacity. 
A  member  of  the  bar  of  England,  in 
accordance  with  the  law  of  that  country 
and  the  rules  of  the  profession  to  which  he 
belongs,  renders  and  professes  to  render 
services  of  a  purely  honorary  character.  If, 
in  his  professional  capacity  as  an  English 
barrister,  he  accepted  a  retainer  to  appear 
and  plead  before  commissioners  or  arbitra- 
tors in  a  foreign  country,  by  whose  law 
counsel  practising  in  its  regular  Courts 
were  permitted  to  have  suit  for  their  fees, 
that  would  not  give  him  a  right  of  action 
for  his  honoraria.  His  client  would  have 
a  conclusive  defence  to  such  an  action,  on 
the  ground  that  he  was  employed  as  a 
member  of  the  English  bar,  and,  by  neces- 
sary implication,  upon  the  same  terms  as  to 
remuneration  upon  which  membeiB  of  that 
bar  are  understood  to  practise. 

The  respondent  is  a  member  of  the 
Quebec  section  of  the  bar  of  Lower  Ca- 
nada, and  it  was  in  that  capacity  that  he 
was  retained  by  the  Crovemment  as  one  of 
their  counsel  beforo  the  Fisheries  Commis- 
sion.  The  respondent  has  the  rank  of 
Queen's  Counsel  conferred  on  him  by 
patent;  but  that  circumstance  does  not 
appear  to  their  Lordships  to  affect  the 
present  case.  It  gave  him  a  certain  pre- 
cedence iu  a  question  with  other  members 
of  his  bar,  but  it  made  no  change  apoxi 
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the  duties  and  obligations  incumbent  on 
him  as  a  practising  member  of  the  bar,  or 
upon  his  privileges  as  such,  including  the 
right  to  sue  for  his  fees.  The  retaining 
letter  of  the  Ist  of  October,  1875,  makes 
no  mention  of  fees,  and  their  Lordships 
are  accordingly  of  opinion  that  it  must  be 
held  to  have  been  an  implied  condition  of 
the  employment  thereby  offered  that  the 
respondent  was  to  be  remunerated  for  his 
services  upon  the  same  terms  on  which 
these  serWces  were  rendered  to  clients  in 
Quebec.  The  respondent  was  engaged  and 
undertook  to  go  to  Hali&z  as  a  Quebec 
counsel,  subject  to  the  same  rules  of  his 
bar  by  which  his  conduct  as  a  lawyer  was 
regulated  in  Quebec;  and  it  would  be  a 
strange  result  if,  retaining  his  staiua  and 
performing  his  work  as  a  member  of  the 
Quebec  beu*,  he  was  nevertheless  to  be 
stripped  of  the  privileges  attaching  to  that 
»UUu8  as  soon  as  he  entered  the  Province 
of  Nova  Scotia. 

A  few  weeks  after  the  acceptance  of  the 
letterof  the  Istof  October,  1875, the  respon- 
dent received  a  retaining  fee  of  1,000  dol- 
lars ;  and  thereafter  the  subject  of  counsers 
remuneration  does  not  appear  to  have  been 
considered  until  May,  1877,  when  it  was 
discussed,  at  Ottawa,  in  the  course  of  one 
or  two  personal  interviews  between  Sir 
Albert  Smith,  Minister  of  Marine  and 
Fisheries  in  the  Government  of  Canada, 
and  the  respondent.  The  parties  are 
widely  at  variance  in  regard  to  what  actually 
passed  on  the  occasion  of  these  interviews. 
The  all^pation  made  by  the  respondent  in 
his  petition  is, — 

''  That,  on  the  eve  of  his  leaving  his 
home  for  Halifax,  to  wit,  in  May,  1877, 
your  petitioner  made  with  the  Department 
of  Marine  and  Fisheries  a  temporary  and 
provisional  arrangement,  under  which  your 
petitioner  should  be  paid  one  thousand 
dollars  a  month  for  current  expenses  while 
in  Halifax,  leaving  the  final  settlement  of 
fees  and  expenses  to  be  arranged  after  the 
closing  of  the  commission." 

On  the  other  hand,  it  Ls  alleged  in  the 
defence  filed  for  the  appellant, — 

''  That  the  arrangement  made  with  the 
supplicant,  referred  to  in  his  petition,  under 
which  ho  was  to  be  paid  one  thousand 
dollars  a  month  while  in  Halifax,  was  not 
a  temponuy  and  provisional  arrangement 
Vol.  63,— P.C, 
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as  alleged,  but  that  the  said  one  thousand 
dollars  a  month  was,  with  other  moneys 
previously  paid  to  the  supplicant,  to  be 
accepted  by  him  in  full  for  his  services  and 
expenses." 

The  commission  met  at  Halifax  on  the 
16th  of  June,  and  brought  its  labours  to  a 
close  on  the  23rd  of  November,  1877, 
having  sat,  with  occasional  adjournments, 
for  a  period  of  five  months  and  seven  days. 
In  addition  to  the  retaining  fee  already 
mentioned,  the  respondent  received  a  re- 
fresher of  1,000  dollars,  and  also  six 
monthly  payments  of  1,000  dollars  each, 
during  the  sitting  of  the  commission, 
making  a  sum  total  of  8,000  dollars. 
According  to  the  respondent,  these  sums 
were  paid  to  him  on  account  of  his  re- 
muneration, the  precise  amount  of  his  fees 
and  expenses  being  lefb  for  adjustment 
subsequently.  According  to  the  appellant, 
they  were  paid  to  and  received  by  the 
respondent  as  in  full  of  his  whole  claim 
for  fees  and  expenses.  Both  parties  are 
agreed  that,  in  May,  1877,  it  was  arranged 
that  these  sums  (to  the  extent  of  7,000 
dollars)  should  be  paid  to  the  respondent ; 
but  they  differ  as  to  the  footing  upon 
which  they  were  to  be  paid. 

Being  of  opinion  that,  by  the  terms  of 
his  employment  in  1875,  the  respondent 
was  entitled  to  a  qucmtum  meruit  in  re- 
spect of  the  services  which  might  be 
required  of  him,  their  Lordships  think 
that  it  lies  with  the  appellant  to  make  out 
that  the  respondent's  original  right  to 
remuneration  was  varied  by  subsequent 
agreement;  and  they  have  also  come  to 
the  conclusion  that  the  appellant  has  fisdled 
to  establish  the  existence  of  such  an  agree- 
ment. The  evidence  upon  this  point, 
which  need  not  be  referred  to  in  detail, 
is  very  unsatisfactory.  It  is  abundantly 
plain  that  the  impression  honestly  derived 
by  Sir  Albert  Smith,  from  his  interviews 
with  the  respondent  in  May,  1877,  was, 
that  the  respondent  had  agreed  to  accept 
a  refresher  of  1,000  dollars,  and  a  pay 
ment  of  the  same  amount  monthly,  during 
the  sittings  of  the  commission,  as  in  full 
of  all  claims  for  remuneration.  But  in 
order  to  alter  the  then  existing  rights  of 
the  respondent,  it  is  not  enough  for  the 
appellant  to  shew  that  such  was  the  im- 
pression created  in  the  mind  of  Sir  Albert 
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Smith ;  he  must  also  prove  that  the  terms 
of  the  arrangement  as  understood  by  Sir 
Albert  Smith  were  understood  in  the 
same  sense  and  were  assented  to  by  the 
respondent.  But  the  respondent  swears 
distinctly  that  he  understood  and  believed 
the  arrangement  to  be  provisional  ilierely ; 
that  its  object  was  to  fix  the  sums  which 
were  to  be  paid  him  on  account,  leaving 
the  balance  payable  to  him  for  after  ad- 
justment, and  there  are  circumstances 
proved  in  the  case  which  seem  to  establish 
beyond  question  that  the  respondent,  at 
the  time,  sincerely  entertained  that  belief. 
Then  the  evidence  of  Mr.  Whitcher,  the 
Commissioner  of  Fisheries  for  Canada, 
and  the  only  third  party  present  at  these 
interviews,  is  not  only  very  inconclusive, 
but  what  he  does  state,  as  to  the  language 
actually  used  by  the  principal  parties  to 
the  arrangement  then  made,  tends  to  sup- 
port the  respondent's  understanding  of  its 
terms.  In  that  state  of  the  evidence, 
their  Lordships  are  unable  to  hold  that 
the  appellant  has  satisfied  the  onus  incum- 
bent on  him  of  proving  the  new  arrange- 
ment alleged  in  his  defence. 

In  the  Courts  below,  whilst  the  learned 
Judges  were  equally  divided  as  to  the 
result  of  the  case,  there  was  a  remarkable 
diversity  of  judicial  opinion  in  regard  to 
the  law  applicable  to  its  decision.  The 
cause  was  tried  before  Mr.  Justice  Four- 
nier,  who,  on  the  12th  of  January,  1881, 
gave  judgment  in  favour  of  the  respondent, 
and  fixed  the  amount  of  fees  and  expenses 
still  remaining  due  to  him  in  remunera- 
.  tion  of  his  services  at  8,000  dollars ;  and 
it  is  not  maintained  that  the  amount 
awarded  by  the  learned  Judge  is  excessive, 
if  the  respondent  has  a  right  of  action, 
and  that  right  is  not  barred  by  the  alleged 
arrangement  of  May,  1877.  The  cause  was 
then  taken,  by  appeal,  before  the  Supreme 
Court  of  Canada,  who  gave  their  judg- 
ment upon  the  13th  of  May,  1882.  Chief 
Justice  Ritchie  and  Justices  Strong  and 
Gwynne  were  in  favour  of  allowing  the 
appeal ;  but  Mr.  Justice  Foumier,  who 
was  a  member  of  the  fuU  Court,  adhered  to 
the  view  which  he  had  taken  as  Judge  of 
first  instance,  and  Justices  Henry  and 
Taachereau,  in  substance,  agreed  with  him. 
In  consequence  of  this  equal  division  of 
opinion  in  the  Supreme  Court,  the  order 


appealed  from    was   confirmed,   and  the 
appeal  dismissed  with  costs. 

Their  Lordships  do  not  consider  it 
necessary  to  notice  the  great  variety  of 
reasons  assigned  by  the  learned  Judges 
of  the  Supreme  Court  in  support  of 
the  views  which  were  severally  adopted 
by  them,  with  the  exception  of  one  point 
raised  in  the  judgment  of  Mr.  Jmitice 
Gwynne.  That  point  is  deserving  of 
notice,  for  this  reason,  that  if  the  opinion 
of  the  learned  Judge,  which  is  based 
upon  the  provisions  of  the  Petition  of 
Right  Act  for  Canada,  be  well  founded, 
the  respondent,  though  he  might  have  suit 
for  recovery  of  his  fees  from  any  subject, 
could  not  recover  them,  by  petition,  from 
the  Crown.  By  a  pardonable  error,  Mr. 
Justice  Gwynne  refers  to  the  Act  of  1875, 
instead  of  the  Petition  of  Right  Canada 
Act,  1876  (39  Vict.  c.  27),  which  re- 
pealed the  statute  of  the  previous  year. 
Section  19,  sub-section  3,  which  is  iden- 
tical in  expression  with  the  similar  section 
of  the  repealed  Act,  provides  that : — 

Section  19.  ''Nothing  contained  in  this 
Act  shall :—" 

Sub-section  3,  "  Give  to  the  subject  any 
remedy  against  the  Crown  (a)  in  any  case 
in  which  he  would  not  have  been  entitled 
to  such  remedy  in  England,  under  similar 
circumstances,  by  the  laws  in  force  there 
prior  to  the  passing  of  the  Imperial  Statute 
23  &  24  Vict.  c.  34." 

The  learned  Judge  seems  to  hold  that 
these  provisions  place  a  Quebec  lawyer  on 
precisely  the  same  footing  as  an  Eng-lish 
barrister,  so  far  as  regards  hia  right  to  pro- 
ceed against  the  Crown  for  recovery  of  liis 
fees.  But  it  appears  to  their  Lordahips 
that  the  process  of  reasoning  by  which 
the  learned  Judge  arrives  at  that  con- 
clusion confounds  two  things  which  are  ea- 
sentially  different,  "  right "  and  '*  remedy ." 
The  statute  does  not  say  that  a  Quehee 
lawyer  shall,  in  all  cases,  have  only  the 
same  right,  against  ihe  Crown,  as  a  mem- 
ber of  the  English  bar.  What  it  does 
enact  is,  that  no  subject  in  Canada  shall 
be  entitled  to  the  "remedy"  provided, 
unless  he  has  a  legal  oUdm,  such  as  could 
have  been  enforced  by  Petition  of  Right  in 
England  prior  to  the  Imperial  Act  of  the 
23rd  and  24th  Victoria.  It  is  impossible 
to  hold  that  a  member  of  the  Quebec  bar, 
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who,  by  law  and  practioey  is  permitted  to 
sue  for  his  fees,  when  he  seeks  his  remedy 
against  the  Crown,  under  the  Canadian 
Act  of  1876,  has  no  such  legal  claim,  and 
that  he  sues  under  cii'cumstances  similar 
to  those  in  which  an  English  baiTister  is 
placed,  who,  neither  by  the  usage  of  his 
profession,  nor  the  law  of  his  domicil,  can 
maintain  any  action  for  his  fees. 

Their  Lordships  will,  therefoi-e^  humbly 
advise  her  Majesty  to  affirm  the  judg- 
ment of  the  Courts  below,  and  to  dismiss 
the  appeal,  with  costs. 


mCHAELMAS  1883  to  MICHAELMAS  1884. 


91 


Solicitora— 'Bompas,  Ijischoff  &  Dalgson,  for  ap- 
pellant ;  Simpson,  Hammond  &c  Co.,  for  le- 
spondent. 


1884.    1th£   commissioner   for   rail- 

July  25.  J  WAYS  V,   TOOHET. 

New  SoxUh  Wcdes — Commissioner  for 
Raihcaya  —  Tramways — Steam  Motors — 
Power  to  use — Tramways  Extension  Act, 
1880,  43  Viet,  No.  25,  s,  3 — Construction. 

Hie  Commissioner  for  Jtailways  in  New 
South  Wales  has  authority ,  by  virtue  of 
the  provisums  contained  in  section  3  of 
the  Tramways  Extension  Act,  1880,  to  use 
steam  motors  on  tramways  constructed 
under  Oie  42  Vict.  No.  18. 

Semble, — That  section  5  of  Uie  Act  of 
1880  autJiorises  the  use  of  steam  motors  on 
tramways  constructed  under  that  Act. 

This  was  an  appeal  from  a  judgment  of 
the  Supreme  Court  of  New  South  Wales. 

The  action  was  brought  by  the  respon- 
dent, as  administratrix  of  her  husband,  one 
3iichael  Toohey,  to  I'eoover  damages  from 
the  appellant  for  negligence  in  managing  a 
certain  steam  motor  upon  a  certain  public 
street,  known  as  Elizabeth  Street,  in  the 
city  of  Sydney,  thereby  causing  the  death 
of  the  said  Michael  Toohey. 

The  appellant  pleaded  not  guilty,  and 
the  respondent  took  issue  upon  this  plea. 

The  action  was  tried  before  one  of  the 
Judges  of  the  Supreme  Court  and  a  jury, 
and  a  verdict  was  found  for  the  appellant. 

On  the  14th  of  February,  1883,  the  re* 


spondent  obtained  a  rule  nisi  for  a  new 
tiial,  on  the  gi*ounds  that  the  verdict  was 
against  evidence,  and  that  the  Judge  should 
not  have  directed  the  jury  that  the  appel- 
lant had  a  legal  right  to  run  the  steam 
motors  upon  the  tramway  lines.  This  inilo 
was  on  the  18th  of  May,  1883,  made 
absolute. 

From  this  judgment  the  appeal  was 
brought. 

Davey,  Q.C,  R'ufby,  Q.XJ.,  and  J.  Den^ 
nistoun  Wood,  for  the  appellant. — The 
employment  of  steam  as  a  motive  power 
in  the  public  streets  of  Sydney  is  expressly 
authonsed  by  section  3  of  the  Tramways 
Extension  Act,  1880. 

Clarke^  Q.C.^  and  EUis^  for  the  respon- 
dent. — The  use  of  steam  motors  upon 
tramways  in  and  upon  highways  is  illegal, 
unless  sanctioned  by  express  enactment. 
There  is  no  legislative  sanction  for  the  use 
of  steam  motors. 

Sir  Eichard  Couch  delivered  the  judg- 
ment of  their  Lordships  (1) : — 

This  appeal  is  in  a  suit  brought  by  the 
respondent,  as  administratrix  of  Michael 
Toohey,  in  the  Supreme  Court  of  New 
South  Wales,  against  the  appellant  for 
negligence  in  driving  and  managing  what 
is  called  in  the  declaration  a  tram  motor, 
and  a  train  of  tram  carriages  attached 
thereto,  upon  and  along  a  public  street  in 
the  city  of  Sydney,  called  Elizabeth  Street, 
and  thereby  causing  the  death  of  Michael 
Toohey.  The  defendant  pleaded  not  guilty, 
upon  which  the  plaintiff  took  issue.  At 
the  trial  before  Mr.  Justice  Faucett  the 
jury  found  a  verdict  for  the  defendant.  A 
rule  for  a  new  trial  was  moved  for,  on  the 
grounds — first,  that  the  verdict  was  against 
evidence  and  the  weight  of  evidence; 
secondly,  that  Mr.  Justice  Faucett  should 
not  have  directed  the  jury  that  the  defen- 
dant had  a  legal  right  to  run  steam  motors 
upon  the  tramway  lines.  Thei'e  is  no 
note  in  the  record  of  the  summing-up 
to  the  jury,  but  it  seems  to  have  been 
admitted  that  this  direction  was  given.  On 
the  argument  of  the  rule,  a  count  was 
added  to  the  declai*ation  by  leave  of  the 
Com-t,  which  stated   that  the  defendant 

(1)  Lord  Watson,  Sir  Barnes  Peacock,  Sir 
Robert  P.  Collier,  and  6ir  Richard  Couch. 
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wrongfully  drove  and  caused  to  be  diiven 
along  a  certain  highway  in  the  city  of  Syd- 
ney a  certain  dangerous  machine,  to  wit,  a 
certain  steam  motor  or  engine,  and  the  said 
Michael  Toohey,  whilst  lawfully  using  the 
said  highway  with  his  horse  and  cart,  was 
struck  and  knocked  down  by  the  said  steam- 
engine  of  the  defendant  being  so  driven  as 
aforesaid,  and  his  death  was  caused  as 
stated  in  the  first  count.  The  Supreme 
Court,  consisting  of  three  Judges,  after 
hearing  counsel,  ordered  a  new  trial  on  both 
grounds. 

The  Commissioner  for  Railways  has  ap* 
pealed  to  her  Majesty  in  Counol,  on  the 
grounds  that  the  employment  of  steam  as 
a  motive  power  was  not  unlawful,  and  that 
on  the  question  of  negligence  the  weight 
of  evidence  was  in  his  favour.  As  the 
former  question  was  the  first  argued  before 
their  Lordships,  they  will  dispose  of  it  first. 

The  tramroad  upon  which  the  steam 
motor  was  being  driven  at  the  time  of  the 
accident  was  authorised  to  be  constructed 
by  an  Act  of  the  Legislature  of  New  South 
Wales  (42  Vict.  No.  18),  passed  in  1879. 

By  the  3rd  section  of  that  Act,  the  Com- 
missioner for  Railways  was  charged  with 
the  construction  and  completion  of  this 
ti-amroad,  and  was  to  have  all  such  powers 
and  authorities  created  by  the  Act  22  Vict. 
No.  19,  as  were  necessary  for  fully  carrying 
into  effect  the  purposes  of  the  Act,  and 
then  followed  a  provision  similar  to  that 
in  the  5th  section  of  the  Act  which  follows. 

By  another  Act  passed  in  1880  (43  Vict. 
No.  25),  and  called  the  "  Tramways  Ex- 
tension Act,  1880,"  the  Act  of  1879  was 
repealed.  And  by  the  2nd  section  it  was 
enacted  that  tramways  for  conveying  pas- 
sengers and  their  luggage  and  other  goods 
and  merchandii$e  should  be  constructed  as 
soon  as  conveniently  might  be  along  the 
several  routes  set  forth  in  the  first  and  third 
schedules  thereto,  as  well  as  along  any  other 
route  or  routes  within  the  city  of  Sydney 
and  the  suburbs  thereof  which  might  be 
approved  by  the  Governor  with  the  advice 
of  the  Executive  Council.  The  5th  sec- 
tion is  as  follows  : — 

"  The  Commissioner  for  Railways  shall 
be  charged  with  the  construction,  com- 
pletion, and  maintenance  of  all  tramways 
constructed  or  maintained  under  this  Act, 
and  shall  have  power  to  enforce  tolls  or 


chai'ges  for  the  carriage  of    passengers, 
luggage,  and  goods  by  and  along  any  such 
tramway;  and  shall  have  and  may  exer- 
cise all  such  powers  and  authorides  created 
by  the  Act  22  Vict.  No.  19,  as  are  neces- 
sary for  fully  carrying  into  effect  the  pur- 
poses of  this  Act,  and  shall  be  subject  to 
all  the  like  rules,  regulations,  liabilities, 
and  obligations  in  relation  thereto  as  he  is 
subject  to  in  respect  of  railways  by  the 
said  Act,  so  far  as  the  same  are  applicable 
to  such  purposes;  and,  except  as  herein 
expressly  enacted,  all  other  the  provisions 
of  the  said  Act  applicable  to  the  con- 
struction, completion,   maintenance,  con- 
duct, and  working  of,  and  to  the  imposing 
of  tolls  or  charges  for  the  conveyance  of 
passengers,  goods  or  chattels,  and  gene- 
rally to  the  regulation  of  the  lines  of  rail- 
way to  be  constructed  theraunder,  shall, 
so  fiir  as  applicable  as  aforesaid,  apply 
to  the  construction,  completion,  manage- 
ment, maintenance,  conduct,  working,  im- 
position of  charges  for  and  regulation  of 
the  tramways  to  be  constructed  under  this 
Act." 

Although  the  words  "  maintained  under 
this  Act "  occur  in  the  early  part  of  this 
section,  the  concluding  words  shew  that  it 
was  intended  to  apply  to  the  tramways 
described  in  the  first  and  third  schedules 
which  were  to  be  constructed  under  this 
Act.  The  construction  of  this  5th  sec- 
tion is  not  free  from  difficulty.  The 
words  of  the  latter  part,  ^'  so  fiir  as  ap- 
plicable as  aforesaid,''  seem  to  refer  to  the 
previous  words,  "  necessary  for  fully  car- 
rying into  effect  the  purposes  of  this  Act." 
And  if  it  is  considei*ed,  looking  at  the 
2nd  section,  that  the  purposes  of  the  Act 
were  not  merely  the  construction  and  main- 
tenance of  the  tramway,  but  the  convey- 
ing passengers  and  their  luggage  and  other 
goods  and  merchandise,  the  latter  part  of 
the  section  may  reasonably  be  construed 
as  applying  to  the  means  of  ti'action. 

But  the  section  which  is  applicable  to 
the  tramway  in  Elizabeth  Street  is  the 
3rd.  That  tramway  is  described  in  the 
second  schedule,  and  the  3rd  section  en- 
acts that  the  tramway  described  in  the 
second  schedule,  and  all  buildings,  offices, 
and  works  connected  therewith  constructed 
under  the  authority  of  the  repealed  Act, 
shall  be  maintained  and  worked  by  the 
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Commissioner  under  the  authority  of  that 
Act,  who  for  that  purpose  shall  and  may 
exercise  all   the  powers  and   authorities 
and  incur  all  the  ohligations  respectively 
conferred  and  imposed  upon  him  by  that 
Act  and  the  Act  incorporated  therewith 
with  reference  to  tramways  to   be  con- 
structed  thereunder.     The   Act  incorpo- 
rated by  the  14th  section  is  the  22  Yict. 
No.  19.     Section  100  of  that  Act  makes 
it  lawful  for  the  commissioner,  under  and 
subject  to  such  orders,  restrictions,  and 
regulations  as  shall  from  time  to  time  be 
made  by  the  Governor,  with  the  advice  of 
the  Executive  Council,  to  use  and   em- 
ploy locomotive  engines  or  other  moving 
power,  and  carnages  and  waggons  to  be 
drawn  or  propelled  thereby,  and  to  carry 
and  convey  upon   the  i^ailways  all  such 
passengers  and  goods  as  shall  be  offered  for 
that  purpose,  and  to  make  such  charges  in 
respect  thereof  as  may  from  time  to  time 
be  determined  upon  by  the  Crovemor,  with 
the  advice  of  the  Executive  Council.   And 
by  section  141  the  word  "railway"  shall 
be  considered  to  extend  to  any  tramway 
oonstructed  or  worked  under  the  provi- 
mons  of  the  Act.     Their  Loixlships  think 
there  can  be  no  doubt  that  by  locomotive 
engines  in  this  Act  engines  worked  by 
steam  power  were  intended ;  and  with  re- 
ference to  their  use  on  tramways  it  is  not 
unimportant  that  section  115  gives  to  the 
commissioner,  subject  to  the  approval  of 
the  Governor  and  Executive  Council,  power 
to  make  regulations  for,  among  other  piir- 
{loees,  regulating  the  mode  by  which  and 
the  speed  at  which  carriages  using  the 
railways  are  to  be  moved  or  propelled. 
In  their  Lordships*  opinion,  the  provision 
in  the  3rd  section  of  the  Tramways  Ex- 
tension Act,  1 880,  that  for  the  purpose  of 
working    the  tramway  described   in   the 
8eoond  schedule  the  commissioner  should 
and   might  exercise  all  the  powei*s  and 
Huthorities  oonfen-ed   upon   him   })y   the 
22  Vict.  No.  19,  with  reference  to  tram- 
ways to  be  constructed  under  it,  made  it 
lawful  for  him  to  use  the  steam  motor  upon 
the  tramway  in  Elizabeth  Street.     In  the 
order  of  the  Supreme  Court  for  the  new 
trial  the  direction  is  stated  generally  "  that 
the  defendant  had  a  legal   right  to  run 
steam  motoi'S  upon  the  tramway  lines"; 
and  it  would  seem  fix>m  the  reasons  of  the 
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Judges  that  it  was  thought  necessary  to 
decide  the  question  as  to  Uie  tramways  in 
the  first  and  third  schedules  as  well  as  the 
second.  If,  however,  the  direction  is  right 
as  to  the  tramway  in  question  in  this  ac- 
tion, the  verdict  cannot  be  set  aside  for 
misdirection.  It  is  not  necessary  for  their 
Lordships  to  come  to  any  decision  as  to 
the  use  of  steam  motors  upon  the  other 
tmmways;  but  they  may  say  that  they 
think  the  5th  section,  though  the  construc- 
tion of  it  may  not  be  free  from  doubt,  is 
sufficient  to  make  the  use  of  them  legal. 

Although  the  use  of  the  steam  motor 
upon  the  tramway  was  lawful,  the  com- 
missioner would  be  liable  for  an  injury 
caused  by  the  negligent  use  of  it;  and 
their  Lordships  agree  with  the  Supreme 
Court  in  thinking  that  the  verdict  as  to 
this  was  against  the  weight  of  the  evi- 
dence. 

There  were  for  the  plaintiff  thi*ee  wit- 
nesses who  saw  the  accident,  and  had  a 
full  opportunity  of  obselrving  what  hap- 
pened. 

The  deceased  was  in  a  cart  laden  with 
sewerage,  sitting  on  the  right-hand  side  of 
it.  He  had  to  cross  Elizabeth  Street,  and, 
in  consequence  of  the  tramway  being  under 
repair  and  the  street  blocked,  he  bad  to  go 
some  twenty  or  thirty  yards  along  the  line. 
The  motor  was  coming  in  the  opposite 
direction,  and  the  cart  could  have  been 
seen  by  the  man  in  it  from  some  distance, 
and  in  time  to  have  stopped  before  reach- 
ing the  cart.  He  did  not  do  so,  but  went 
on,  and  struck  the  cart,  the  deceased  being 
thrown  out.  One  of  the  witnesses,  a  police- 
man, who  was  walking  in  Elizabeth  Street 
towards  the  cart,  the  motor  being  then 
behind  him,  said  he  heard  Toohey  and 
other  men  shouting  to  warn  the  motor, 
but  it  did  not  appear  to  pull  up. 

For  the  defendant  were  called  the  driver, 
conductor,  Imd  £1*001311  of  the  motor.  The 
first  said  Toohey's  cart  had  got  perfectly 
clear  of  the  tramway,  and  was  about 
two  feet  clear  when  they  were  within 
twelve  or  thu*teen  ytirds  of  him,  and  the 
cause  of  their  striking  him  would  be  his 
pulling  the  off  rein,  or  the  horse  shpng, 
which  is  only  conjecture.  The  cart  being 
two  feet  clear  of  the  tramway  is  not  con- 
sistent with  Toohey  and  the  men  shout- 
ing to  give  wai*ning,  and   is  opposed  to 
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the  evidence  of  the  plaintiff's  witnesses, 
who  were  better  able  to  observe  where  it 
wa«.  The  conductor  8ivid  he  observed  a 
slackening  of  speed,  whilst  the  fireman 
said  he  did  not  observe  any — he  was  too 
busily  engaged.  It  is  iK)ssible  there  was 
some  slackening  of  speed  just  at  the  time 
of  the  accident,  as  they  were  only  a  few 
yai"ds  from  the  stopping  place,  but  it 
waa  not  in  time  or  sufficient  to  pi-event 
the  striking  of  the  cart.  It  was  ai'gued 
that  the  jury  were  wan-anted  in  believing 
the  driver;  but  the  weight  of  evidence 
was  greatly  in  the  plaintiff's  favour,  and 
thei*e  was  no  apparent  i-eason  for  disci*edit- 
ing  her  witnesses. 

The  appellant  has  failed  to  shew  that 
the  order  for  a  new  trial  ought  to  be  re- 
versed, and  their  Lordships  will  humbly 
advise  her  Majesty  that  it  should  be 
amended  by  omitting  the  second  ground. 
The  costs  of  the  appeal  will  be  paid  by 
the  appellant,  as  the  order  is  fully  sup- 
poi*ted  by  the  first  ground  on  which  it 
was  granted. 


Solicitors  —  Mackrell    &    Co.,     for    appellant  ; 
Donnithornc  &  Ewer,  for  respondent. 
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Jersey — Coinpeit^sation  or  Set-off—  Claim 
by  way  of —  Admissibility  of —  Liquid 
demand. 

By  tlie  lav)  of  Jersey  a  ckiim  by  way  of 
comjjeiisation  or  set-off  is  admissible  when 
it  is  for  a  demand  which  is  termed 
**  liquidr 

This  was  an  appeal  fi*om  a  judgment  of 
the  Royal  Court  of  Jereey,  condemning 
the  appellant  and  ordering  him  to  pay  to 
one  Thomas  William  Helliwell  the  sum 
of  4952.  10«.  and  expenses,  and  rejecting  a 
ci*068-claim  of  the  appellant. 

The  facts  ai'e  stated  in  the  judgment  of 
their  Lordships. 

Forbes,  Q,C.,  and  Cyril  Dodd,  for  the 
appellant. — The  set-off  or  cross-claim  was 


wrongly  rejected,  and  should  have  been 
admitted. 

They  referred  to  Terrien  (ed.  1578),  b.  7, 
c.  6,  CorUume  de  Pai'is,  art.  105,  Pothier, 
ObliyationSy  pt.  iii.  c.  4,  Dictlonnaire  de 
Droit  Nornuind  (ed.  1780),  p.  314,  Le 
Geyty  Laws  of  Jersey  (ed.  1847),  vol.  ii.  p. 
412,  Basnaye,  p.  89,  and  to  La  Cloche  v. 
La  Cloche  (1). 

Wills,  Q.C.,  WUls  and  Ogle,  for  the  re- 
spondents.— By  the  law  of  Jersey  no  claim 
can  be  set  up  by  way  of  set-off. 

They  referred  to  Bouteiller  on  Cus- 
tomary  Law,  1479  (ed.  1653),  4  Co.  Inst. 
c.  70,  Totdlier,  vol.  vii.  p.  428,  Charorulas 
Le  Caron,  pp.  154,  323. 

Sir  Egbert  P.  Collter  delivered  the 
judgment  of  their  Lordships  (2) : — 

The  circumstanceB  under  which  this 
case  aidses  may  be  shortly  stated  thus :  On 
the  18th  of  September,  1880,  Mr.  Dyson, 
the  defendant,  entered  into  a  contract  with 
Mr.  Godfray,  Greffier  of  the  States  of 
Jersey,  on  behalf  of  the  States  Market 
Committee,  for  the  purpose  of  executing 
and  completing  all  the  ''iron  founders', 
painters',  and  glaziers'  patent  work  men- 
tioned in  certain  specifications  and  general 
conditions,"  and  so  on.  There  follow 
various  provisions  usual  in  contracts  of 
this  kind;  among  others,  that  the  pay- 
ments shall  be  made  according  to  the  cer- 
tificate of  the  architect)  and  that  extras 
are  to  be  allowed  and  deductions  are  to  be 
made  only  according  to  his  certificate,  and 
that  part  payment  is  to  be  made  in  the  first 
place  of  seventy-five  per  cent.,  and  subse- 
quently of  what  remains.  It  concludes  in 
these  terms : — "  And  it  is  hereby  further 
agreed  that  seven  days  will  be  allowed 
from  the  date  hereof  in  order  that  the 
contractor  may  examine  the  plans  and 
specifications,  to  test  the  accuracy  of  the 
list  of  quantities;  and  any  erron  dis- 
covered therein,  and  communicated  in 
writing  to  the  architect  within  that  time, 
will  be  rectified,  and  be  added  to  or  de- 
ducted from  the  amount  of  the  contract 
price,  as  the  case  may  be,  but  no  additions 
or  deductions  will  be  made  in  respect  of 

(1)  39  Law  J.    Rep.    P.O.   25 ;    Law    Bcp. 
3  P.C.  126. 

(2)  Lord  Watson,  Sir  Barnes   Peaoock,  bir 
Robert  P.  Collier,  and  Sir  Richard  Coach. 
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sach  errors  after  the  expiration  of  the  said 
seven  days ;  such  additions  or  deductions 
to  be  made  by  the  architect,  whose  deci- 
sions shall  be  final."  It  appears  that, 
some  time  before  this,  what  may  be  called 
a  bill  of  quantities  was  delivered  to  Mr. 
Dyson,  and  the  only  material  items  in  it 
are  "  1,500  feet  of  Helli well's  patent 
glazing  round  base  of  tower,"  and  '^  21,200 
feet  superficial  Helliwell's  patent  glazing 
to  main  roof  and  of  roof  of  tower."  Mr. 
Dyson  put  his  price  on  those  quantities, 
1872.  10«.  and  1,8552.,  and  he  made  his 
tender  upon  that  footing,  which  tender 
was  accepted,  and  led  to  the  contract 
which  has  been  first  referred  to.  Fourteen 
days  were  given  for  the  discovery  and 
rectification  of  errors. 

The  next  transaction  which  it  is  neces- 
sary to  refer  to  is  a  sub- contract  entered 
into  between  Mr.  Dyson  and  Mr.  Helliwell, 
Uie  architect,  who  had  a  patent  in  respect 
of  glazing  work,  on  the  20th  of  August, 

1881,  which  is  in  these  terms : — "  In  con- 
sideration of  your  executing  the  roof 
glassed  work,  <&c.,  as  stated  in  my  contract 
for  these  works,  and  at  the  sums  named 
in  my  contract,  I  agree  to  pay  to  you  the 
sums  named  in  such  contract,  and  amount- 
ing to  2,042/.  10«.,  immediately  after  I 
have  received  it  from  the  Mai'kets  Com- 
mittee,  or  such  sums  as  I  may  receive 
from  them."    On  the  17th  of  November, 

1882,  which  is  the  next  date  of  import- 
ance to  be  found  in  this  very  meagre 
record,  a  certificate  is  given  to  this  effect : 
— "New  Markets,  St.  Heliers,  Jersey, 
Mr.  J.  Dyson's  account.  Amount  of  con- 
tract, including  glazing  roofs  and  painting, 
4,229/. ;  extras  on  deductions,  9/.  13«.  3rf.," 
making  4,238/.  13«.  M.  "Cash  on  ac- 
count," 3,250/. ;  deductions  for  less  value 
in  gates,  20/. — ^making  3,270/.,  leaving  a 
balance  of  968/.  1  Za,  M.  due.  On  the  6th 
of  December  of  that  year  an  order  was 
made,  in  accordance  with  this  certificate, 
upon  the  treasurer  to  pay  this  money 
within  ten  days  from  that  date  to  Dyson, 
lieing,  as  it  is  stated,  the  balance  remain- 
ing due  to  him  upon  the  contract ;  and  it 
will  be  observed  that  under  this  certificate 
the  whole  excess  of  the  extras  over  deduc- 
tions was  9/.  13«.  3(/.  The  plaintiflT  attached 
this  sum  in  the  hands  of  the  treasurer  for 
a  debt  which  he  alleged  to  be  due  to  him ; 
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claiming  495/.  10^.,  being  the  balance  of 
the  sum  of  2,042/.  10^.  which  he  was  to 
be  paid  under  his  contract,  and  brought 
this  suit  to  recover  it.  Thereupon  the  de- 
fendant obtained  its  release  upon  giving 
security.  He  sbites  in  his  case  that  he 
received  4,218/.  195.  Xhd-y  which  is  the 
very  sum  he  is  entitled  to  under  the^certi- 
ficate  of  the  17th  of  November,  1882. 

Mr.  Dyson  defends  himself  against  this 
action  on  two  grounds.  Firstly,  that  in 
the  bill  of  quantities,  which  has  been  be- 
fore referred  to,  there  was  a  material  mis- 
take— an  over-statement  of  the  quantities 
which  would  amount  according  to  the 
prices  given  to  a  sum  of  301/.  4«.  7^c/., 
and  he  says  that,  instead  of  being  indebted 
to  Helliwell  in  495/.  10«.,  he  is  only  in- 
debted to  him  in  194/.  5«.  4^(7.  He  con- 
tends that  he  is  liable  to  pay  Helliwell, 
not  a  lump  sum  for  the  whole  of  the 
work  executed,  but  at  the  rate  of  so  much 
per  foot ;  and,  consequently,  that  he  is 
entitled  to  a  deduction  for  each  foot  less 
than  the  number  specified.  It  is  to  be 
observed  that,  although  he  has  fourteen 
days  according  to  the  bill  of  quantities, 
and  seven  days  further  according  to  the 
contract,  to  point  out  any  errors  in  the 
quantities,  he  discovers  no  errors  until 
two  or  three  days  after  the  certificate  of 
November,  1882,  when  he  employs  another 
architect  to  make  the  measurements,  whose 
measurements  differ  from  the  measure- 
ments of  Mr.  Helliwell.  Their  Lordships 
do  not  find  in  the  record  any  such  alle- 
gation as  was  made  in  the  case  i)resented 
to  them  on  the  part  of  the  apiiellant,  of 
fraud  on  the  part  of  Helliwell,  nor  is  there 
any  direct  allegation  even  of  mistake;  but, 
be  that  as  it  may,  they  are  of  opinion  that 
the  Court  were  substantially  right  in  the 
view  which  they  appear  to  have  taken — 
namely,  that  the  plaintiff  accepting  the 
sum  of  968/.  as  the  balance  of  his  account, 
that  sum  was  applicable  to  the  sub-con- 
tract with  Helliwell,  to  whom  he  was 
bound  to  pay  the  sum  due  under  it,  and 
that,  if  there  was  a  mistake,  it  was  for 
the  Market  Committee  in  Jersey  to  avail 
themselves  of  it,  if  they  thought  fit  or 
were  able  so  to  do.  Mr.  Dyson  repudiates 
no  portion  of  the  sum  as  not  due  under 
the  contract,  but  lays  claim  to  the  whole 
of  it  under  pretence  of  a  charge  for  extras^ 
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for  which  there  is  no  foundation,  inasmuch 
as  the  only  extras  certified   for  and  re 
coverable  amount  to  9/.  13«.  Zd. 

These  being  the  facts  of  the  case,  it  ap- 
pears to  their  Lordships  that  the  Court 
were  right  in  holding  that  the  defendant 
could  not  contest  the  claim  of  Helliwell  to 
the  balance  of  495Z. 

But  another  question  of  more  difficulty 
arises.  The  defendant  claims  what  we 
should  call  a  set-oflT,  but  which  perhaps  is 
more  properly  called,  according  to  the 
civil  law,  a  claim  for  compensation,  and 
he  puts  it  in  this  way  : — "  En  effet,  le  dit 
Sieur  Dy.son  a  fait  au  dit  Sieur  Helliwell 
des  fournitures  pour  la  i^econstruction  du 
march^  k  lard  pour  une  somme  liquide 
et  admise  au  montant;"  the  whole  sum 
amounts  to  368Z.  18«.  7c/.  As  far  as  their 
Lordships  are  able  to  see  from  this  re- 
cord, the  Courts  of  Jersey  have  taken  no 
notice  whatever  of  this  demand  beyond 
dismissing  it.  They  do  not  appear  to 
have  applied  their  minds  to  it  in  the 
slightest  degree  in  order  to  ascertain  whe- 
ther the  claim  was  liquid  or  illiquid,  or 
whether  it  was  true  or  false. 

It  has  been  argued  on  the  part  of  the 
plaintiff  that  according  to  the  law  of 
Jersey  no  claim  whatever  for  compensa- 
tion is  admissible ;  and  it  was  said  that 
such  had  been  once  the  law  of  Nor- 
mandy. Undoubtedly  the  law  of  Jersey 
was  founded  originally  upon  the  law  of 
Normandy,  and  such  may  have  been  the 
law  of  Normandy  600  or  700  years  ago ; 
but  their  Lordships  think  it  is  unneces- 
sary to  go  back  to  so  ancient  a  date.  On 
referring  to  Basnage,  a  book  frequently 
quoted  in  Jersey  as  an  authority  (as  ap- 
pears from  the  report  of  the  Commis- 
sioners), it  is  said  that,  although  originally 
what  are  called  letters  from  the  Chancel- 
lerie  were  necessary  in  order  to  enable  a 
defendant  to  set  up  a  claim  by  way  of 
oompensationy  yet  that  in  his  time  this 
claim  could  be  made  "  ipso  jure,  nonob- 
Btant  le  transport  et  au  pr6judice  du 
cr^ncier  arretant,  avant  la  declaration  de 
oompenser."  This  view  is  confirmed  by 
Terrieuy  who  has  been  referred  to  in  more 
than  one  case  befoi-e  this  Board  as  some 
authority  with  respect  to  Noiniaudy  and 
Jersey  law ;  and  it  is  also  in  accordance 
with  the  book  upon  Jersey  law   by  Le 


Geyt,  which,  as  far  as  their  Lordships  are 
aware,  is  the  most  authoritative  work  on 
Jei-sey  law,  published  oomparatiyely  re- 
cently as  a  compilation  of  all  the  law 
relating  to   the  administration  of  justice 
in  the  island,  but  written  some  hundred 
years  ago .     Accord  ing  to  these  authorities, 
a  claim  by  way  of  compensation  is  ad- 
missible when  it  is  for  a  demand  which  is 
termed  liquid.      Perhaps  the  best  defini- 
tion of  what  may  be  called  a  liquid  demand 
is  found  in  Pothievy  OhligcUions^  1st  vcJ*, 
part  3,  chapter  4,   paragraph  628  :   ''  II 
faut  3°  que  la  dette  qu'on  oppose  en  com- 
pensation   soit   liquide.      Une  dette  est 
liquide  lorsqu'il  est  constant  qu'il  est  dii, 
et  combien  il  est  dii,  cum  cerium  est  an  et 
quantum  debeatur.     Une  dette  contests 
n'est  done  pas  liquide,  et  ne  pent  Itre 
oppos6e  en  compensation,    k  moins    que 
celui  qui  I'oppose,  n'en  ait  la  preuve  k  la 
main,  et  ne  soit  en  4tat  de  la  jostifier 
promptement    et    sommairement."      The 
Courts  of  Jersey  ought  to  have  ascertained 
whether  this  was  a  liquid  demand  in  that 
sense.     If  they  had  found  that  it  was  a 
demand  made  for  the  purpose  of  delaying 
payment  of  the  sum  sought  in  the  action, 
that  would  be  a  good  ground  for  dismissing 
it.    On  the  other  hand,  if  they  thought  that 
the  objections  to  it  were  frivolous,  that 
would  be  a  ground  for  dismissing  the  ob- 
jections.    Again,  if  they  came  to  the  con- 
clusion that,  instead  of  being  an  admitted 
debt,  or  a  debt  capable  of  being  readily 
proved,  it  raised  a  question  which  would 
give  rise  to  serious  litigation,  it  would  not 
properly  come  under  the  head  of  a  liquid 
demand.     But  all  these  questions  must  be 
considered  by  the  Coiurt;  and  inasmuch 
as  they  have  not  applied  their  minds  to 
them,  their  Lordships  think  that  the  esse 
should  go  back   to  the  Royal  Court  of 
Jersey  for  the  purpose  of  dealing  with  this 
set-off  in   the    manner   which   has  been 
indicated.      Under    these    circumstances 
their   Lordships  will  humbly  advise  her 
Majesty  that  it  ought  to  be  declared  that 
James  Dyson  is  justly  indebted  to  Thomas 
William  Helliwell  in  the  sum  of  495/.  lOt. 
sued  for,  but  that  the  Decree  or  Order  of 
the  Royal  Court  of  Jersey,  of  the  23nl  of 
May,  1883,  applied  from,   ought  to  be 
reveraed  to  the  extent  of  369/.  8».  7d,  of 
the  said  principal  sum  of  495/.  10«.,  and 
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that  the  said  Decree  or  Order  ought  to  be 
reversed  in  so  far  as  it  rejects  the  plea  of 
compensation  set  up  by  the  appNBllant; 
and  that  the  cause  ought  to  be  remitted  to 
the  Royal  Court  of  Jersey  to  consider  and 
determine  whether  the  appellant's  counter- 
claims to  the  amount  of  369/.  Ss.  Id,  are 
in  whole  or  in  part  liquid  debts,  or  debts 
"  inoonteetees  ou  du  moins  incontestables," 
as  alleged  by  the  appellants,  and  to  pro- 
ceed further  in  the  cause,  as  may  seem 
just.     There  will  be  no  costs  of  this  appeal. 


Solicitors— Willmmson,  ITill  ic  Co.,  for  appel- 
lants ;  Van  Sandau,  Cumming  &  Armitage, 
for  respondent. 


1884.  f  THE  NATAL  BANK  (appellant)  V. 
June  25.  \     emma  bond  (reipondent). 

Natal — Surety — Liahility  of  Women — 
Senatua  Oonstdtum  VeUeianu/m — Be  au- 
thentica — Si  qua  mulier. 

By  the  law  of  Natal  a  woman  is  not 
hound  aa  surety  ^  even  when  she  executes  a 
deed  as  surety,  unless  she  expressly  re- 
ncunoes  the  benefit  of  the  senatua  con- 
suUum  Velleianum  amd  the  rule  de  atUhen- 
tioa  ;  nor  can  a  husband  holding  a  general 
power  of  attorney  to  execute  securities  of 
what  nature  or  kind  soever  in  behalf  of  his 
wife,  renounce  on  her  behalf  those  beneJUs, 
unless  enUhority  so  to  do  is  expressly  con^ 
tained  in  the  power. 

This  was  an  appeal  from  an  order  of 
the  Supreme  Court  of  Natal. 

The  appellant  was  the  manager  of  the 
Natal  Bulk,  and  he  sued  to  recover  on 
behalf  of  the  bank  a  sum  of  1,500/., 
secured  to  the  bank  by  the  bond  of  the 
respondent,  dated  the  13th  of  October,  1882. 
The  respondent  was  married  in  Natal,  in 
September,  1852,  having  before  marriage 
entered  into  a  contract  which  provided 
that  there  was  to  be  no  community  of 
property,  that  each  spouse  should  retain 
his  or  her  property,  and  should  not  be 
answerable  for  the  debts  and  engagements 
of  the  other. 

Vou  63.— P,C. 


In  1874,  Emma  Bond  granted  to  her 
husband  Thomas  a  general  power  of  nt- 
tomey,  and  Thomas  Bond  adminlBtered 
his  wife's  estate  and  affairs  under  this 
power. 

By  this  power  Thomas  Bond  was  granted 
full  and  complete  authority  to  manage  \\\^ 
wife's  property  and  affairs,  of  whatsoevor 
kind,  as  he  should  think  proper,  to  bring 
and  defend  suits  on  her  behalf,  to  enter 
into  contracts  on  her  behalf,  to  buy  and 
alienate  property  on  her  behalf,  to  make 
and  grant  all  such  mortgage  bonds  or 
other  securities  as  might  be  requisite  or 
necessary  under  obligation  of  her  pei^son 
and  property  of  every  description,  and  in 
her  name  to  enter  into  securities  of  what 
nature  or  kind  soever,  and  to  enter  into 
and  make  such  deeds  and  instruments  as 
might  be  necessary  or  most  to  her  advan- 
tage, and  also  the  right  to  delegate  his 
authority. 

In  October,  1882,  Thomas  Bond,  by 
a  power  of  attorney,  del^ated  to  one 
Granger  power  to  enter  into  a  mortgage 
bond  acknowledging  Emma  Bond's  in- 
debtedness to  the  Natal  Bank  in  the  sum 
of  1,500Z.  as  a  continuing  security  for  the 
due  payment  of  certain  promissory  notes 
and  bills  of  exchange,  and  to  renounce 
therein  the  legal  exception  non  causa 
debiti  and  all  others  applicable,  and  further 
to  hypothecate  certain  land  as  security  for 
such  sum,  and  generally  to  do  all  things 
in  the  aforesaid  behalf. 

The  said  Granger  entered  into  a  mort- 
gage bond,  dat^  the  13th  of  October, 
1882,  whidi  effected  the  purposes  indi- 
cated, and  renounced  the  legal  exceptions 
non  numerates  pecunice,  non  causa  debiti, 
and,  if  need  be,  the  benefit  of  Emma 
Bond's  ante- nuptial  contract  and  the  bene- 
Jicia  senatus  consuUi  VeUeiani—de  auiheiv- 
tica  si  qua  mulier — ordinis  seu  excussionis 
et  novas  conslitutionis—de  duobus  vel  pkiri- 
bus  reis  debendi. 

The  defence  to  the  action  was  that 
Thomas  Bond  had  no  authority  to  re- 
nounce the  exception  de  authentica,  and 
judgment  of  absolution  from  the  instance 
with  costs  was  given.  From  this  judg- 
ment this  appeal  was  brought. 

MaUhews,  Q.C.,  B.  S.  Wright,  and  Danck- 
werts,  for  the  appellant. — It  was  competent 
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to  the  respondent  Thomas  Bond  and  his 
delegate  to  renounce  the  benefit  of  the 
senatus  consultuni  Velleianum  and  the  said 
Other  exceptions.  Under  the  circumstances 
of  the  case  it  was  within  the  capacity  of 
Emma  Bond  to  enter  into  a  contract  such 
as  that  of  the  13th  of  October,  1882.  It 
is  inequitable  that  the  res|)ondent  Emma 
Bond  should  be  permitted  to  set  up  the 
exceptio  senatua  consuUi  VeUeiani  or  any 
other  exception.  They  referred  to  Voet^ 
&  16  to  1,  Grotvua*  Introdtiction  to  Jurispru- 
dence^ b.  1,  c.  5,  Van  der  KeesseVs  Theses, 
art.  92,  Chaplin  on  Trustees,  ed.  1859, 
p.  157,  Van  Leeuwen  Censura  Forensis, 
b.  1,  c.  12,  s.  10,  Stej/n  v.  Steyn  (1). 

Jeune  and  LoMghUm  (Natal  Bar)  were 
not  heard. 

Lord  Watson  delivered  the  judgment 
of  their  Lordships  (2) : — 

This  appeal  is  taken  in  an  action 
brought  at  the  instance  of  the  appellant, 
in  his  capacity  of  acting  general  manager 
of  the  Natal  Bank,  for  the  purpose  of 
enforcing  the  rights  of  the  bank  under  a 
mortgage  bond  granted  upon  the  13th  of 
October,  1882.  By  that  bond  one  Granger 
professed,  as  attorney  for  the  respondent 
Mrs.  Bond,  to  bind  her  personally  as  a  surety 
to  the  bank  for  the  floating  balance  that 
might  be  due  by  a  firm  of  Johnstone  k 
Co.,  at  any  time,  to  the  extent  of  1,500^., 
and  also  to  mortgage  to  the  bank  a  pro- 
perty in  Church  Street,  Pietermaritzburg, 
in  further  security.  By  the  law  which 
prevails  in  Natal  a  lady  cannot  be  effectu- 
ally bound  as  a  surety,  even  where  she 
executes  the  deed  by  her  own  hand,  unless 
she  specially  renounces  the  benefits  of  the 
sencUus  consuMum  Velleianum,  and  also 
the  benefits  of  another  rule,  de  autheniica. 
The  effect  of  these  privil^es  is  to  render 
her  deed  altogether  void,  unless  she  has 
expressly  renounced  her  right  to  plead 
them.  Mr.  Granger  has  renounced  that 
right  on  her  behalf.  He  was  merely  a 
sub-attorney,  authorised  specially  to  that 
effect  by  Mr.  Bond,  the  respondent's  hus- 
band, who  held  a  general  power  of  attorney 
from  the  respondent,  dated  the  20th  of 

(1)  Bachanan,  1873,  p,  105. 

(2)  Lord  Watson,  Sir  Barnes  Peacock,  Sir 
Montague  B.  Smith,  Sir  Robert  P.  Collier,  and 
Sir  ArSiiir  Hobbonse. 


November,  1874.     If  that  power  of  at- 
torney gives  Mr.  Bond  authority  to  make 
such  a  renunciation  on  behalf  of  his  wife, 
then  these  legal  privilt^es  were  well  re- 
nounced  by   his  attorney    Mr.   Granger, 
because  the  general  deed  of  November, 
1874,   gives  him  authority  to  delegate. 
We  must,  therefore,  look  to  the  bond  of 
the  20th  of  November,  1874,  for  the  pur- 
pose of  ascertaining  whether  the  respondent 
had  any  power  to  impose  an  obligation  of 
suretyship   upon  his    wife,    and  also  to 
renounce  the  protection  which   the  law 
gave  her  against  the  consequences  of  enter- 
ing into  such  an  obligation.      It  appears 
to  their  Lordships  to  be  doubtful  whether 
the  power  of  attorney  gives  Mr.  Bond  any 
power  to  bind  his  wife  as  a  surety.     It 
may  be  plausibly  argued  that  the  words 
<' securities,  of  what  nature  or  kind  so- 
ever," from  their  position  in  the  context, 
can  only  be  held  to  mean  securities  for 
money  taken  or  money  given;    and  the 
general  words  that  follow — "to  perform 
all  such  acts  and  things,"  and  so  forth — 
which  were  strongly  founded  upon  by  the 
counsel  for  the  appellant,  may  very  natur- 
ally be  read  as  powers  to  perform  such  acts 
as  are  necessary  or  for  the  advantage  of 
the  wife  in  relation  to  the  management  of 
her  estate.      But  it  is  not  necessary  to 
determine  the  precise  limits  of  the  powo* 
of  attorney  in  that  direction,  because  their 
Lordships  are  of  opinion  that  there  is  no 
power  given  by  this  deed  to  dispense,  on 
behalf  of  the  lady,  with  the  protection 
which  the  law  affords  her  in  case  of  a  deed 
being  executed  by  her,  or  for  her,  binding  her 
as  a  surety.     There  are  no  express  words 
in  this  power  of  attorney  giving  her  hus- 
band such  authority,  nor  do  there  appear 
to  their  Lordships  to  be  any  words  from 
which  it  can  be  Mrly  implied  that  the  lady 
had  in  view  the  renunciation  of  her  legal 
privileges,  or  that  she  intended  to  confer 
any  authority  to  renounce  them  on  her 
behalf. 

These  observations  dispose  of  the  whole 
case  that  is  before  the  Board.  But  it  is 
necessary  to  adverb  to  one  or  two  other 
points  which  have  been  raised  at  the  bar, 
not  for  the  purpose  of  deciding  them,  but 
for  the  purpose  of  shewing  that  they  do 
not  arise,  and  cannot  be  decided,  in  this 
appeal 
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First  of  all  it  is  maintained  that,  by  the 
law  of  Natal^  Mr.  Bond  had,  by  virtue 
of  his  ju8  marUi  and  right  of  administra- 
tion, one  or  other,  or  both,  power  to  dis- 
pose of  all  property  belonging  to  this  lady 
which  was  not  expressly  reserved  as  her 
separate  estate,  after  marriage.  And  it 
was  contended  that  there  was  evidence,  or 
at  least  that  it  might  fairly  be  inferred  as 
a  matter  of  fact,  that  the  property  in  ques- 
tion, which  was  mortgaged  by  the  deed  of 
the  13th  of  October,  1882,  was  really  pro- 
perty the  administration  and  power  of  dis- 
passd  of  which  rested  entirely  with  the 
husband.  But  the  mortgage-deed,  which 
embodies  the  transaction  between  the  par- 
ties, proceeds  on  the  plain  footing  that  the 
property  thereby  given  over  as  security 
was  the  separate  estate  of  the  lady,  and 
that  the  husband  had  only  authority  to 
dispose  of  it — indeed,  he  professes  that  he 
has  no  other  authority — by  virtue  of  the 
power  of  attorney  which  he  had  got  from 
his  wife  in  the  year  1874.  It  would  be  a 
very  strong  thing  in  the  face  of  that  pro- 
fession, upon  which  the  mortgage  transac- 
tion proceeds,  to  infer  from  some  mere 
scintilla  of  evidence — ^for  there  is  nothing 
more  in  this  case — ^that  this  property  stood 
in  such  a  position  that  by  law  Mr.  Bond 
had  the  sole  power  of  alienation.  The 
authorities  that  were  cited  at  the  bar  may 
or  may  not  be  well  decided  in  the  circum- 
stances to  which  they  apply.  Upon  that 
point  it  is  unnecessary  to  offer  any  opinion. 
It  is  sufficient  to  say  that  there  are  no 
lacts  proved  or  pleas  stated  in  this  case 
which  can  raise  any  question  in  which 
they  would  be  available  as  precedents. 
The  declaration  is  laid  wholly  on  the  bond. 
It  is  framed  upon  the  footing  that  the 
husband  had  power  to  dispose  of  his  wife's 
property  because  he  was  her  attorney. 
There  is  an  attempt,  no  doubt,  to  validate 
his  exerdse  of  the  power  by  alleging  that 
the  lady  had  an  interest  in  the  firm  to 
cover  whose  debit  balances  in  accoimt 
with  the  bank  the  security  was  given ; 
but  that  is  not  proved  to  have  been  the 
fact. 

Then  another  point  was  taken,  the  third 
plea  in  the  replication  being  an  averment 
to  the  effect  that  at  the  time  of  the  mar- 
riage the  value  of  her  estate  was  very 
BDL'Ul,  and  that  the  property  in  questioui 
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the  mortgaged  property,  had  been  entirely 
acquired  by  the  husband's  trading,  and 
had  been  under  his  uncontrolled  adminis- 
tration. It  is  possible  that  if  those  facts 
had  been  made  out  some  of  the  authorities 
we  were  referred  to  might  apply.  It 
might  be  that  these  facts,  if  established, 
would  give  the  husband  full  authority  to 
alienate  the  property.  But  not  one  word 
of  that  allegation  had  been  established  by 
proof.  Therefore  the  only  point  really 
raised  by  the  pleadings  and  by  the  evi- 
dence being  whether  or  not  Mr.  Bond 
had,  under  the  power  of  attorney,  autho- 
rity to  renoimce  these  legal  exceptions  on 
the  part  of  his  wife,  their  Lordships  have 
no  hesitation  in  coming  to  the  conclusion 
that  the  judgment  of  the  Court  below  is 
well  founded.  They  will,  therefore,  humbly 
advise  her  Majesty  to  affirm  the  judgment 
of  the  Court  below,  and  to  dismiss  the 
appeal  with  costs. 


Solicitx)r8— Travers,  Smith  &  Braithwaite,  for 
appellant ;  Johnston,  Harrison  k,  Powell,  for 
respondents. 


^^^.       f DAVID    CLARK    {appellarU)    v. 

T    1      1 0      ^        •'^"N     CLARK     AND     OTHERS 

JulylJ.    j^     (respoiulerUs). 

Victoria  —  Trustee  —  Executor  —  Pwr- 
cfiose  by — Avoidance  of  S(de^ 

A  sdU  cannot  he  avoided  merely  because 
t?ie  purchaser  migfU,  at  his  option,  have 
acted  as  trustee  of  the  property  purchased. 
D,  was  nominated^  with  another,  executor 
of  his  father's  will.  D.  did  not  prove  the 
will,  or  act  as  exectUor,  and  he  becaine  the 
2yurcliaser  of  part  of  his  fatlher's  estate : — 
Held,  that  Uie  sale  could  not  he  set  aside, 
unless  it  were  shewn  that  1).  used  his  power 
to  obtain  an  unfair  advantage. 

This  was  an  appeal  from  a  judgment  of 
the  Supreme  Court  of  Victoria,  whereby  a 
judgment  of  Mr.  Justice  Molesworth,  dis- 
missing the  bill  of  complaint  of  the  re- 
spondents, was  reversed,  and  a  decree  made 
in  accordance  with  the  prayer  of  the  bill. 

The  bill  sought  to  set  aside  an  agree- 
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ment  for  the  purchase  by  the  appellant  of 
the  interest  of  the  estate  of  John  Clark, 
deceased,  who  was  the  father  of  the  appel- 
lant and  of  the  respondents  John  Guillan 
Clark  and  Jane  Lawrence,  in  certain  pro- 
perty and  in  the  business  of  a  tanner. 

The  facts  are  stated  in  their  Lordships' 
judgment. 

MamagMen,  Q.C.,  and  Gardner,  for 
the  respondents. — The  sale  was  a  breach 
of  trust  by  the  executors,  of  which  the 
appellant  had  notice.  The  agreement  for 
sale  was  entered  into  before  the  appellant 
had  renounced  probate.  The  sale  effected 
in  pursuance  of  such  agreement  is  void. 
At  the  date  of  the  agreement  the  appellant 
was  clothed  with  a  fiduciary  character. 

Daveyy  Q,C.,  and  Dennistoun  Wood,  for 
the  appellant. — The  appellant  did  not 
prove  the  testator's  will,  or  act  in  the 
administration  of  his  father's  estate.  He 
was  not  in  a  fiduciary  position  towards 
the  residuary  legatees,  so  as  to  render 
liim  incapable  of  purchasing  the  property. 
The  appellant  acted  bona  fide,  and  the  re- 
spondents' interests  were  protected  by  the 
acting  executor.  The  appellant  was  en- 
titled to  purchase  the  property  in  question. 

Sir  Arthur  Hobhousb  delivered  the 
judgment  of  their  Lordships  (1)  :— 

In  this  caae  a  bill  was  filed  on  the  15th 
of  August,  1881,  to  set  aside  a  transaction 
which  was  entered  into  in  the  month  of 
April,  1866.  The  plaintiflfe,  the  now  re- 
spondents, are  the  two  youngest  children 
of  John  Clark — namely,  John  Guillan 
Clark,  who  attained  twejity-one  in  October, 
1869,  and  Jane,  the  wife  of  William 
Lawrence,  who  attained  twenty-one  in 
January,  1867.  Mrs.  Lawrence  sues  by 
her  next  friend  George  Clark  Allan,  and 
her  husband  is  a  defendant.  The  principal 
defendant,  the  now  appellant,  is  David 
Clark,  the  eldest  son  of  John  Clark. 

In  1864,  John  Clark  had  for  some  time 
b?en  carrying  on  a  tannery  business  near 
Melbourne.  In  July,  1864,  he  took  his 
two  sons,  David  and  George,  into  partner- 
ship ;  and  in  January,  1866,  on  the  sudden 
and   simultaneous   death    of    John    and 

(1)  Lord  Watson,  Sir  Barnes  Peacock,  Sir 
Robert  P.  Collier,  Sir  Richard  Couch,  and  Sir 
Arthur  Hobhooae. 


George,  David  became  surviving  partner. 
The  impeached  transaction  is  the  purchase 
of  the  partnership  assets  and  of  the  site  of 
the  business  by  David. 

The  partnership  was  regulated  by  a  deed 
made  in  April,  1865,  of  which  the  now 
material  provisions  were  that  the  business 
should  be  carried  on  upon  certain  land  be- 
longing to  John  Clark ;  that  so  long  as  it 
was  so  carried  on  he  should  be  entitled,  in 
addition  to  his  share  in  the  profits,  to  re- 
ceive out  of  the  funds  of  the  partnership 
by  way  of  rent  the  sum  of  150^  a  yearj 
that  John's  stock-in-trade  should  be  taken 
by  the  partnership  at  the  price  of  5,300Z., 
which  should  be  considered  as  a  loan  and 
a  first  charge  upon  the  partnership  assets ; 
that  he  should  be  entitled  to  receive  out 
of  the  funds  of  the  partnership,  in  addition 
to  his  share  of  the  profits,  interest  at  seven 
per  cent,  on  that  sum,  and  that  the  net 
profits  should  be  divided  in  the  proportions 
of  one  half  to  David,  and  one  fourth  to  each 
of  the  others. 

By  his  will  John  Clark  appointed  David 
and  a  Mr.  Balderson  his  executors  and 
trustees,  and  the  guardians  of  bis  infant 
children,  and  he  gave  directions  for  the 
conversion  of  his  real  and  personal  estate 
and  its  equal  division  amongst  his  children. 
The  surviving  children  were  five  in  number, 
the  three  parties  to  this  appeal,  Ann  Clark, 
and  Agnes  the  wife  of  G.  L.  Allan. 

When  the  news  of  John  and  George's 
deaths  arrived,  which  happened  on  the 
16th  of  March,  1866,  David  had  to  con- 
sider his  position ;  and  he  was  advised  by 
counsel  on  the  11th  of  April,  1866,  to 
the  effect  that  if  he  wished  to  continue 
the  business  he  had  better  not  prove  the 
will,  that  it  would  not  be  judicioos  for 
him  to  continue  the  business  for  the 
benefit  of  himself  and  the  family,  and 
that  arrangements  should  at  once  be  made 
for  winding  up  the  business.  Counsel 
then  suggested  that  David  might  make 
a  fair  arrangement  with  the  representa- 
tives of  John  and  George  for  the  purchase 
of  their  shares,  but  that  in  such  case  it 
was  essential  that  he  himself  should  not 
be  one  of  those  representatives. 

In  point  of  fact  David  never  did  prove 
his  father's  will.  On  the  1st  of  May,  1866, 
he  renounced  by  deed  the  office  of  tnistee 
and  executor  and  all  trusts,  powers,  and 
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aathorities  whatBoever  by  the  will  ex- 
pressed to  be  made  or  given  to  himself 
and  Balderson.  There  is  no  allegation  in 
the  bill,  and  no  suggestion  in  the  evidence, 
that  he  ever  acted  as  executor  or  guardian, 
or  was  looked  upon  by  the  others  of  the 
family  as  filling  either  of  those  characters. 

On  the  17th  of  May,  1866,  Balderson 
alone  proved  John  Clark's  will.  In  August 
Ann  Clark  took  out  administration  to 
George.  On  the  15th  of  October  Balder- 
son and  Ann  executed  a  deed  whereby 
they  agreed  to  sell  to  David  their  interest 
in  the  partnership  assets  and  the  land 
whereon  the  business  was  conducted  for 
the  sum  of  5,000^.  By  the  same  instru- 
ment David  gave  security  for  payment  of 
the  purchase-money  with  interest  to  Bal- 
derson by  ten  instalments,  the  last  of 
which  fell  due  on  the  4th  of  May,  1871. 
The  stipulated  payments  were  duly  made 
by  David  to  Balderson,  and  accounted  for 
by  Balderson  to  the  beneficiaries. ' 

This  is  the  transaction  which  the  re- 
spondents have  impeached,  and  which  has 
been  set  aside  by  the  decree  of  the  Supreme 
Court  now  appealed  from.  It  is  impeached 
by  the  bill  on  the  one  ground  of  fraud  and 
misrepresentation  on  the  part  of  David, 
but  that  ground  is  not  the  only  one  on 
which  the  Court  has  rested  its  judgment. 

There  are  passages  in  tiiis  judgment 
from  which  it  appears  that  the  Court  con- 
sidered that,  at  least  until  his  final  renun- 
ciation, David  must  be  treated  as  being  an 
executor,  and  that  he  was  also  guardian  to 
the  respondents.  And  it  has  also  been 
contended  that  the  sale  may  be  considered 
as  one  by  an  executor  to  himself,  and  as 
proceeding  upon  misrepresentation  made 
by  David  the  surviving  partner  to  David 
the  guardian  of  the  infant  legatees.  If 
that  were  so,  of  course  it  could  not  stand 
when  duly  challenged  by  the  beneficiaries. 
But  David  never  was  a  guardian  at  all. 
And  their  Lordships  cannot  agree  that  a 
sale  is  to  be  avoided,  merely  because  when 
entered  upon  the  purchaser  may  at  his 
option  become  the  trustee  of  the  property 
purchased,  though  in  point  of  fact  he  never 
does  become  such.  A  man  so  placed  might 
possibly  use  his  power  in  such  a  way  as  to 
raise  a  case  for  setting  aside  the  transaction, 
»nd  whether  David  so  acted  is  one  of  the 
qaestions  to  be  decided.    But  that  is  a 


different  thing  altogether  from  the  abso- 
lute disability  attaching  to  one  who  would 
at  the  same  moment  be  a  vendor  In  trust 
for  others  and  a  purchaser  on  his  own 
behalf.  No  such  case  as  that  existed,  nor 
was  any  such  charged  by  the  bill. 

The  case  made  by  the  bill  is  to  the  fol- 
lowing e£fect :   That  at  a  family  meeting 
held  soon  after  the  news  of  John  Clark's 
death  had  arrived,  David  stated  that  John 
Clark's  entire  estate  was  not  worth  moro 
than  5,000^.,  and  offered  to  give  the  four 
others  of  the  family  1,000^.  each  for  the 
purchase  of  the  whole  estate,  excepting  a 
saddlery  business ;   that,  relying  on  the 
good  faith  of  David,  believing  his  state- 
ment as  to  value,  being  in  great  distress  of 
mind,  and  anxious  to  avoid  a  family  quar- 
rel which  David  threatened  to  force  on, 
Jane,  who  was  then  twenty  years  old,  and 
Ann  and  Agnes  who  were  adult,  assented 
to  David's  proposal,  and  that  John,  who 
was  only  seventeen  years  of  age,  was  not 
consulted ;  that  the  three  sisters  expressed 
their    desire  to    have  independent   legal 
advice,  but  did  not  persist  in  their  wish 
because  David  expressed  great  indignation 
thereat  as  an  impeachment  of  his  good 
faith ;  that  David  never  stated  his  inten- 
tion of  disclaiming  the  trusts  till  he  had 
procured  the  assent  of  his  sisters  to  his 
proposal,  but  executed  the  deed  of  dis- 
claimer immediately  afterwards;  that  on 
the  15th  of  October,  1866,  an  agreement 
was  executed  by  Balderson  of  the  first 
part,  Ann  Clark   (who  had   become  the 
legal  personal  representative  of  G^rge)  of 
the  second  part,  and  David  of  the  third 
part,  by  virtue  of  which  David  claimed  to 
have  become  absolutely  entitled   to   the 
tannery  and  the  land  on  which  it  stood, 
but  that  the  plaintifb  were  ignorant  of  its 
purport  or  efiect;    that  though  David's 
three  sisters  and  brother  knew  as  a  matter 
of  repute  that  a  partnership  existed  be- 
tween John,  David,  and  Qeorge,  they  were 
in  entire  ignorance  of  its  terms,  and  it  was 
not  until  the  month  of  April,  1881,  or 
thereabouts,  that  by  the  accidental  dis- 
covei-y  of  the  indenture  of   partnership 
they  for  the  first  time  learned  how  greatly 
they  had  been  deceived  by  David  in  respect 
of  the  value  of  John's  estate ;  that  Ant^ 
Clark  had  discovered  the  deed  in  a  box  in 
her  possession]  and  that  the  value  of  the 
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land  on  which  the  tannery  was  conducted 
was  3,700^.  at  John  Clark*s  death,  whereas 
it  was  Valued  to  David  at  2,000^.  The 
bill  also  complained  of  the  sale  to  David 
of  another  piece  of  John's  land  at  an 
undervalue,  but  that  part  of  the  case 
has  been  given  up.  Beyond  the  foregoing 
statements  nothing  was  alleged  to  shew 
the  fraud  and  misrepresentation  of  David, 
which  was  the  sole  equity  of  the  bill. 

It  will  be  seen  then  that  the  case  made 
by  the  bill  rests  upon  David's  statement 
as  to  the  value  of  the  estate,  the  belief  of 
the  others  in  that  statement,  his  threaten- 
ing to  quarrel  with  them,  his  deterring 
them  from  taking  legal  advice,  his  reserve 
to  them  about  disclaiming  the  trusts,  their 
ignorance  of  the  partnership  deed,  and  the 
undervalue  of  the  land.  There  is  no  charge 
that  the  partnership  assets  had  in  fact  been 
undervalued,  nor  that  David  knew  or  be- 
lieved their  value  to  be  more  than  he 
stated.  On  that  point  the  plaintifis  only 
adduce  the  value  given  in  the  partnership 
deed.  They  do  not  allege  that  David  con- 
cealed the  deed.  They  do  not  suggest  that 
there  was  any  collusion  between  him  and 
Balderson,  or  that  Balderson  was  in  any 
respect  incompetent  or  neglectful  of  his 
duty.  Balderson  died  in  1875,  and  hisexe- 
cutor  is  a  party  to  the  suit,  but  no  relief 
is  prayed  against  him  except  the  formal 
prayer  for  the  administration  of  John 
Clark's  estate. 

If  then  the  case  had  been  proved  exactly 
according  to  the  facts  stated  in  the  bill,  it 
is  at  least  doubtful  whether  the  charges  of 
fraud  and  misrepresentation  against  David 
could  be  sustained.  But  the  case  proved 
is  a  very  different  one. 

It  appears  that  Balderson  was  an  ex- 
perienced man  of  business  employed  by 
John  Clark,  and  much  trusted  by  him  and 
all  his  family.  Allan,  the  husband  of  John 
Clark's  daughter  Agnes,  is  described  by 
the  plaintiff  Jane  as  a  first-class  man  of 
business  and  an  honourable  man.  She 
adds  that  she  and  her  sister  Ann  were  on 
very  good  terms  with  him,  saw  him  and 
his  wife  frequently,  and  consulted  him  as 
to  John  Clark's  affairs.  His  relations  with 
David  appear  to  have  been  rather  un- 
friendly. It  may  be  added  that  Ann  and 
Jane  lived  in  the  house  where  both  the 


tannery  and  the  saddlery  businessefi  were 
carried  on. 

Such  being  the  position  of  the  fiunily, 
the  proposal  that  David  should  purchase 
the  partnership  business  proceeded  horn 
Balderson.  On  what  day  this  proposal 
was  made  does  not  appear.  Indeed,  the 
evidence  is  not  clear  as  to  the  dates  of  the 
various  steps  in  the  negotiations,  but  they 
began  some  time  before  the  15th  of  April, 
and  the  terms  were  accepted  before  David's 
renunciation  on  the  1st  of  May. 

On  Balderson's  proposal  much  bargain- 
ing took  place  between  him  and  David  as 
to  price.  Balderson  employed  one  Dixon, 
who  acted  as  a  clerk  in  the  tannery  busi- 
ness, to  make  a  valuation  of  the  assets, 
which  Dixon  stated  at  5,240^.,  and  he  took 
other  steps  to  satisfy  himself  of  their 
amount  and  value.  As  early  as  the  17th 
of  April  he  consulted  his  solicitor,  Mr. 
Sedgefield,  who  continued  to  act  for  him 
until  the  completion  of  the  sale.  David 
consulted  other  advisers,  first  a  Mr.  Han- 
well,  whom  he  calls  a  law  clerk,  and 
afterwards  Messrs.  Bennett  k  Taylor, 
who  took  the  opinion  of  counsel,  which  has 
been  stated.  Allan  went  to  the  tannery 
more  than  once  to  see  things  for  himself. 
He  denies  this,  but  it  is  proved  by  other 
witnesses.  He  also  consulted  a  solicitor, 
one  Mr.  Crisp,  who,  on  the  24th  of  April, 
had  an  interview  with  Mr.  Sedgefield,  and 
fully  discussed  the  matter.  Allan  now 
says  Mr.  Crisp  acted  only  as  a  friend ;  but 
he  was  paid  by  Allan  for  his  services,  and 
was  treated  by  Sedgefield  as  a  solicitor. 

After  carefully  considering  the  state  of 
the  business,  David  made  up  his  mind  tliat 
5,000^.  was  a  full  price  to  pay  to  his 
father's  estate,  and  on  that  basis  he  offered 
to  pay  1,000Z,  each  to  the  other  four  chil- 
dren. Balderson  tried  to  get  better  terms, 
and  so  did  some  of  the  family.  Jane  says 
they  claimed  1,600Z.  each.  Allan  says 
that  putting  together  John  Clark's  claim 
for  the  value  of  the  original  stock,  which 
was  fixed  by  the  partnership  deed  at 
5,300/.,  and  the  sum  of  2,500/.,  at  which 
John  Clark's  will  valued  the  land,  he 
thought  his  wife  should  get  1,500/.,  and 
held  out  for  that  sum  for  a  considerable 
time.  But  David  declared  that  his  fii^ther 
had  placed  an  extravagant  value  on  the 
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land,  and  Uiat  the  partnership  had  counter- 
claims against  the  5,300^.;  and  that  his 
offer  hased  on  the  value  of  5,000/.  must 
be  taken  ajs  final.  Balderson  then  had  to 
consider  the  alternative  of  accepting  David's 
offer,  or  winding  up  the  business  and 
carrying  it  into  the  market.  Trade  was 
veiy  dull.  Other  tanneries  were  in  the 
market.  Balderson  appears  to  have  been 
afraid  that  the  property  would  sell  for  very 
little,  and  moreover  that,  if  David  did  not 
buy,  the  estate  would  get  involved  in  liti- 
gation, and,  as  he  expressed  himself  to 
Allan,  the  property  would  be  frittered 
away  and  the  girls  would  get  nothing. 

In  these  circumstances  Balderson  be- 
came very  anxious  that  David's  offer 
should  be  accepted.  But  he  would  not 
take  the  responsibiUty  of  doing  so  on  him- 
self.  If  the  adult  members  of  the  family 
agreed,  he  would  prove  the  will  and  con- 
clude the  bargain.  If  they  were  adverse, 
he  openly  told  them  he  would  not  involve 
himself  in  a  family  quarrel,  but  would  ro- 
nounoe  probate.  David  was  equally  open. 
If  his  offer  was  accepted  he  would  re- 
nounce probate,  as  indeed  he  was  advised 
that  he  must  do ;  if  not,  he  would  act  as 
executor,  or  at  all  events  would  hold  him- 
self open  so  to  act. 

There  waa  more  than  one  family  meeting 
held  to  discuss  these  matters,  and  at  the 
last  of  these  meetings,  which  probably  took 
place  on  the  23rd  of  April,  the  affair  was 
brought  to  a  head.  It  is  clear  that  the 
family  acted  under  Balderson's  advice. 
Jane  says,  '*  Balderson  advised  us  to  accept 
the  offer,  because  he  believed,  as  David 
said,  that  it  would  realise  no  more.''  Ann 
says,  '*  Balderson  told  me  it  was  advisable 
to  accept  1,000/.,  as  he  thought  it  was  not 
a  saleable  business."  And  again,  ''  I  took 
the  1,000/.  because  Balderson  advised,  and 
David  said  we  could''  get  no  more."  And 
Allan  says, ''  Balderson  assured  me  that  he 
believed  the  offer  was  full  value.  It  was 
not  at  once  accepted.  I,  for  my  wife, 
accepted  27th  or  28th  of  April.  Balderson 
WBB  constantly  seeing  me  about  it  in  the 
interval."  There  is  no  trace  in  the  evi- 
dence of  that  reliance  on  David's  assurances 
upon  which  the  equity  of  the  bill  is  built. 

The  view  taken  of  the  transaction  by 
their  Lordships  is  this.     It  was  one  quite 


within  the  competence  of  Balderson  as 
executor.  It  is  not  the  less  so  because 
Balderson  declined  to  clothe  himself  with 
the  character  of  executor  unless  and  until 
he  could  see  a  good  chance  of  avoiding 
family  quarrels  and  litigation.  He  need 
not  have  consulted  the  family,  but  as  a 
prudent  man  he  did  so.  David  was  not  in 
any  position  of  advantage  except  as  sur- 
viving partner,  which  may  have  thrown 
upon  him  the  obligation  of  giving  full 
information.  That  Balderson,  and  Allan 
too,  had  free  access  to  ail  available  means 
of  information  is  clear.  It  is  equally  dear 
that  they  were  well  advised,  understood 
the  bearings  of  the  question,  and  struggled 
to  enhance  the  price  beyond  what  David 
would  give.  Nor  can  their  Lordships  find 
any  trace  of  dishonesty  or  concealment  on 
David's  part  from  first  to  last. 

The  cause  was  heard  before  Mr.  Justice 
Molesworth,  who  dismissed  the  bill  with- 
out costs,  except  as  against  Balderson's 
executor,  whose  costs  the  plaintiffs  were 
ordered  to  pay.  It  would  seem  that  the 
prayer  for  the  administration  of  John 
Clark's  estate  was  treated  as  only  inci- 
dental to  the  recovery  of  assets  for  that 
estate  by  setting  aside  the  sale  to  David. 

The  plaintifi^  then  appealed  to  the  full 
Court,  who  set  aside  the  sale  as  against 
them,  directed  accounts  and  administra- 
tion of  the  partnership  estate  and  of  the 
estates  of  John  and  George  Clark,  and 
ordered  David  to  pay  all  the  costs  both  of 
the  original  hearing  and  of  the  appeal. 

One  of  their  reasons  for  making  such 
a  decree  has  been  already  disposed  of. 
Having  stated  what  is  the  case  made  and 
the  case  proved,  their  Lordships  will 
advert  briefly  to  the  other  reasons  of  the 
Supreme  Court. 

The  learned  Judges  think  that  Balder- 
son was  placed  in  an  unfair  position  by 
David's  uncertainty  whether  or  no  he 
would  renounce.  But  it  is  difiicult  to  see 
how  that  circumstance  placed  Balderson  at 
any  disadvantage,  and  there  is  no  evidence 
whatever  to  shew  that  any  embarrassment 
did  in  fact  arise  from  it.  It  was  very 
natural  that  David  should  make  his  re- 
nunciation dependent  on  the  acceptance  of 
his  proposal,  the  more  so  because  Balder- 
son declined  to  prove  if  the  proposal  waa 
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rejected,  and  their  Lordships  cannot  ap- 
preciate the  objections  which  have  been 
raised  to  his  so  acting. 

But  then,  the  learned  Judges  ask,  was 
the  sale  fair)  The  contract,  they  say, 
may  have  been  fair  enough  between 
Balderson  and  David,  supposing  them  to 
have  been  dealing  as  strangers  at  arms 
length,  but  unfair  towards  the  testator's 
estate  treating  both  parties  as  representa- 
tives of  the  estate  and  bound  to  protect 
the  interests  of  the  beneficiaries.  And 
then  they  go  on  to  shew  the  imperfect 
nature  of  Dixon's  valuation,  and  their 
reasons  for  thinking  that  more  ought  to 
have  been  coming  to  John  Clark's  estate 
from  the  partnership. 

I^ow  if  the  contract  was  fair  as  between 
Balderson  and  David,  that  is  sufficient  to 
maintain  it,  for  it  was  within  Balderson's 
competence,  and  David  never  held  any 
fiduciary  position.  But  their  Lordships 
desire  to  add  that,  notwithstanding  a  very 
ingenious  argument  at  the  bar,  they  cannot 
find  from  any  evidence  before  them  reason 
to  think  that  David  gave  any  great  under- 
value for  the  assets,  even  considered  on 
the  basis  of  a  book  valuation,  while  there 
is  strong  reason  to  think  that  the  family 
got  at  least  as  much  as  they  might  have 
got  by  the  only  possible  alternative — 
namely,  winding  up  and  sale.  It  is  pos- 
sible and  probable  that  David  got  a  good 
bargain,  which  he  turned  to  good  account, 
especially  as  the  course  of  trade  turned 
strongly  in  his  favour  the  next  year ;  but 
it  does  not  follow  that  the  family  got  a 
bad  bargain. 

Finally,  the  Court  say,  the  sale  could 
have  been  successfully  challenged  on  the 
ground  of  a  misrepresentation  of  value  of 
the  testator's  estate,  made  by  both  Balder- 
son and  David  directly  to  the  plaintiff  Jane 
Lawrence,  and  indirectly  to  the  plaintiff 
John  Clark,  as  it  would  naturally  be  re> 
peated  to  him  by  all  his  relatives  who  heard 
it,  and  was  in  effect  repeated  to  him  by 
Balderson  when  he  received  the  securities 
on  which  he  was  told  that  his  share, 
1,000Z.,  was  invested.  Upon  this  it  is 
sufficient  to  observe  that  from  the  filing 
of  the  bill  down  to  the  argument  at  this 
bar  there  has  not  been  any  suggestion  or 
insinuation  on  the  part  of  the  plaintiffs 
that  Balderson  made  any  misrepresentation 


or  behaved  otherwise  than  with  honesty 
and  with  zeal  for  the  family  interest. 

Even  if  a  more  adverse  view  could  be 
taken  of  the  conduct  of  David  or  of 
Balderson,  there  would  be  much  difficulty 
in  giving  relief  to  persons  who  have  so 
long  delayed  to  make  their  claims.  The 
younger  of  the  plaintifis  attained  majority 
nearly  twelve  years  before  the  bill  was 
filed.  He  then  received  from  Balderson 
what  he  knew  was  his  share  of  the  tannery 
business.  The  other  plaintiff,  who  also 
duly  received  her  share,  was  old  enough 
to  be  present  at  the  family  discussions  in 
1866,  and  knew  the  whole  story  perfectly 
well.  The  only  excuse  given  for  action 
after  such  long  delay  is  the  discovery  of 
the  partnership  deed.  Supposing  that  sug- 
gestion to  be  well  founded  in  fact,  it  is 
clear  that  the  question  how  much  would 
be  coming  to  the  estate  of  John  Clark 
from  the  partnership  must  be  determined 
by  the  state  of  the  accounts  in  January, 
1866,  and  not  by  the  agreed  amount  at  the 
date  of  the  deed ;  and  that  the  value  of 
the  land  must  be  determined  by  the  state 
of  the  market  at  the  time  of  the  sale,  and 
not  by  the  agreed  rent  stated  in  the  deed. 
But  their  Lordships  cannot  believe  in  the 
truth  of  the  suggestion.  The  partnership 
deed  was  referred  to  and  partially  read  at 
one  of  the  family  meetings  attended  by 
the  plaintiff  Jane.  Allan,  who  was  con- 
sulted by  Jane,  founded  his  claim  on  the 
contents  of  the  partnership  deed.  It  was 
not  reUiined  by  David  or  by  Balderson. 
It  was  handed  to  Ann  by  Balderson  daring 
the  negotiations,  he  telling  her  that  it  was 
of  no  use,  in  which  he  was  not  far  wrong. 
Ann  kept  it  in  her  desk.  In  cross-exami- 
nation she  says  : — "  I  knew  it  was  Uiere, 
but  thought  it  was  of  no  value.  I  looked 
among  the  papers,  not  particularly  for  a 
deed  of  partnership,  but  for  what  I  then 
thought  was  a  copy  of  a  will.  When  I 
went  lately  I  was  looking  for  a  deed  of 
partnership.  I  remembered  that  I  had 
such  a  thing.  It  was  last  year  I  got  it, 
before  August,  1881."  Their  Lordships 
cannot  doubt  that  the  purport  of  the  deed 
was  well  known  to  the  whole  family,  ex* 
cept  possibly  the  plaintiff  John,  or  that  he 
knew  that  the  partnership  business  pur- 
chased by  his  brother  was  carried  on  under 
some  arrangement,  the  nature  of  which 
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he  might  have  learned  at  any  moment  by 
asking  a  question  of  his  sisters  or  of  his 
brother-in-law. 

Even  if  the  deed  had  turned  out  to  have 
a  direct  and  strong  bearing  on  the  question 
of  Talue,  instead  of  a  remote  and  weak  one, 
its  production  under  such  circumstances 
as  appear  in  this  case  would  not  justify 
the  bringing  of  a  suit  after  so  long  a  lapse 
of  time,  during  which  the  important  testi- 
mony ci  Balderson  was  lost. 

In  the  opinion  of  their  Lordships  this 
•nit  is  one  which  ought  not  to  have  been 
brought.  It  was  rightly  dismissed  by  Mr. 
Justice  Molesworth.  The  full  Court 
ou^t  to  have  dismissed  the  appeal  with 
costs.  Their  Lordships  will  now  humbly 
advise  her  Majesty  to  make  an  order  to 
that  effect.  The  costo  of  this  appeal  must 
be  paid  by  the  respondent  John  Clark, 
and  the  next  friend  of  the  respondent 
Jane  Lawrence. 


Solicitors— Keen,  Rogers  &  Co.,  for  appellant ; 
Fowler  &  Perks,  for  respondent. 


{PLIMMER  AND  ANOTHER  (appel- 
lants) V,  THE  MAYOR,  COUN- 
CILLORS, AND  CITIZENS  OP 
WELLINGTON  {respond e^its), 

Nsw  Zealand — Foreshore  of  tJie  Sea — 
Occupier — Improvements — Consent  of  the 
Crown — Equities  of  Occupier, 

In  the  year  1848,  P.,  with  the  leave  of 
the  Oovemment,  moored  a  ship  on  ^fore- 
shore of  a  public  harbour  and  used  it  as  a 
wharf,  and  afterwards  stibstituted  a  jetty 
in  its  place,  which,  at  the  request  of  the 
Government,  was  lengthened,  and  used  by 
the  Government  till  1878,  atid  a  rent  jmid 
far  such  use  .—-Held,  that  P.  had  acquired 
a  perpetual  right  to  the  jetty  for  the  purpose 
of  the  original  licence. 

This  was  an  appeal  from  a  judgment  of 
the  Court  of  Appeal  of  New  Zealand. 

The  judgment  appealed  from  was  given 
upon  a  Case  stated  for  the  opinion  of  the 
Suprome  Court  by  the  President  of  the 
Vol.  53.—P.C, 


Compensation    Court,   established    under 
the  Public  Works  Act,  1882. 

The  Case  is  stated  in  their  Lordships' 
judgment. 

Webster,  Q.C.,  and  F.  Morton  OUivier 
(New  Zealand  Bar),  for  the  appellants. — 
The  appellants  had  been  in  possession  of 
the  property  in  question,  whether  as 
tenants-at-will,  or  as  mere  occupiers,  for 
more  than  twenty-one  years,  and  had 
therefore  acquired  the  fee.  If  they  had 
not  the  fee,  they  had  acquired  a  right  to 
the  use  of  the  jetty,  as  an  easement  by  pre- 
scription. The  appellants  have  suffered  by 
the  operation  of  the  Wellington  Harbour 
Act,  1880.  The  Provincial  Government 
induced  the  appellants  to  expend  money 
in  extending  the  structure  in  question. 
They  refeiTed  to  3  <fe  4  WiU.  4.  c.  27,  Hale 
de  jure  maris,  c  5,  The  Attorney-General 
V.  Terry  (1),  Ftoing  v.  Colquhoun  (2),  The 
Attorney-General  v.  Lonsdale  (3),  The  King 
V.  BeUs  (4),  Cory  v.  Bristow  (6),  Day  v. 
Day  (6),  and  HM  on  the  Seaslwre. 

Davey,  Q.C,  and  Flton,  for  the  respon- 
dents.— The  land  upon  which  the  "  origi- 
nal jetty  "  stood,  and  the  extensions,  and 
the  other  lands  in  respect  whereof  the  ap- 
pellants claim  compensation,  were  parts  of 
the  sea-bed  in  the  Port  of  Wellington,  and 
had  been  parts  of  such  sea-bed  long  before 
the  appellants  erected  the  jetty.  The  sea- 
bed is  incapable  of  appropriation  by  any 
private  person.  The  sea-bed  is  subject 
to  public  rights,  which  were  infringed  by 
the  erection  of  the  jetty.  The  jetty  was  an 
obstruction  which  might  in  future  cause 
damage  to  the  public  rights  in  the  port. 
The  appellants  had  no  right  to  erect  any 
structure  on  any  part  of  the  sea-bed.  By 
the  laws  of  the  colony,  no  title  can  be 
gained  by  prescription  to  occupy  any  part 
of  the  sea-bed.  The  statutory  period  of 
limitation  applicable  to  private  property 
had  not  run  in  favour  of  the  appellants. 

(1)  Law  Rep.  9  Chanc.  423. 

(2)  Law  Rep.  2  App.  Cas.  830. 

(3)  38   Law  J.  Hep.  Chanc.  3:^5 ;  Law    Rep. 
7  Kq.  377. 

(4)  16  Q.B.  Rep.  N.S.  1022;  ID  Law  J.  lloj.. 
Q.B.  631. 

(5)  46   Law  J.   Rep.    M.C.    273;  Law    Rr^-. 
2  App.  Cas.  262. 

(6)  40  Law  J.  Rep.  I'.C.  35 ;  Law  Rep.  3  I'.C. 
751. 
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Plimmer  v.  Mayor  <Jy.  of  Wellington. 

They  referred  to  Locke  v.  Matthews  (7), 
Laird  v.  Brigga  (8),  Raviaden  v.  Dyson  (9), 
Z)an  V.  Sjmrrier  (10),  TAe  i^ow^  /ni^m 
Comjxmy  v.  Ftnccn^  (11)>  Devonshire  v. 
%/m  (12),  and  ^t««6^^  v.  ITaW*  (13). 

Sir  Arthur  Hobhouse  delivered  the 
judgment  of  their  liordships  (14) : — 

The  sole  question  for  their  Lordships  in 
this  appeal  is  one  which  is  put  by  the 
Special  Case  stated  for  the  decision  of 
the  Supreme  Court,  namely, — "  Had  the 
claimants  any  estate  or  interest  in  the 
land  upon  which  the  remains  of  the  jetty 
stood  when  such  land  became  vested  in 
the  respondents  under  the  Wellington 
Harbour  Board  and  Corporation  Land 
Act,  1880;  and,  if  so,  what  was  the  nature 
of  such  estate  or  interest)"  The  Supreme 
Court  have  answered  this  question  in  the 
negative.  Their  Lordships  will  state  briefly 
the  material  facts  which  explain  the  ques- 
tion. 

In  the  year  1848  one  John  Plimmer 
moored  an  old  hulk,  known  as  Noah* a  Ark, 
in  the  bed  and  on  the  foreshore  of  Wel- 
lington Harbour  for  the  purpose  of  a 
wharf  and  store.  This  was  done  by  per- 
mission of  the  Crown,  represented  by  Sir 
George  Grey. 

In  January,  1855,  there  came  an  earth- 
quake which  raised  the  ground  and  so 
reduced  the  depth  of  water ;  and  in  order 
to  carry  on  his  business  of  a  wharfinger 
John  Plimmer  erected  a  jetty  extending 
to  a  considerable  distance  from  the  shore. 
The  extension  so  made  is  coloured  yellow 
on  the  plan  used  for  the  purpose  of  this 
appeal,  and  the  land  used  for  a  portion  of 
it  is  the  land  mentioned  in  the  question. 
It  was  about  190  feet  in  length.  It  is  not 
stated  that  any  permiasion  was  obtained 
for  this  work. 

On  the  18th  of  October,  1855,  the  then 

(7)  13  Com.  B.  Rep.  N.S.  763 ;  32  Law  J.  Rep. 
Q.B.  98. 

(8)  60  Law  J.  Rep.  Chanc.  260;  Law  Rep. 
19  Ch.  D.  22. 

(9)  Law  Rep.  1  H.L.  129. 

(10)  7  Ves.  281. 

(11)  2  Atk.  83. 

(12)  14  Beav.  630. 

(la)  Law  Rep.  25  Ch.  U.  659. 

(14)  Lord  Watson,  Sir  Barnes  Peacock,  Sir 
Robert  Collier,  Sir  Richard  Couch,  and  Sir  Arthur 
Hobhouse. 


Governor,  acting  under  statutory  powers, 
granted  to  the  Superintendent  of  the  Pro- 
vince of  Wellington  a  portion  of  the 
harboui*,  including  the  land  occupied  by 
Plimmer.  It  is  not  necessary  to  foUow 
minutely  the  legal  title  to  the  land.  It  is 
sufficient  to  say  that,  under  whatever  form, 
it  has  been  continuously  vested  in  Grovem- 
ment  for  public  purposes,  that  the  use 
made  of  it  by  Plimmer  was  consistent  with 
those  purposes,  and  that  Plimmer  might 
by  contract  with  the  Government  liave 
acquired  a  perpetual  interest  in  it  for  such 
purposes. 

Some  time  before  the  month  of  June, 
1856,  John  Plimmer,  at  the  instance  of 
the  Provincial  Government,  extended  his 
jetty  about  112  feet  further  into  the  har- 
bour. That  extension  is  shewn  by  the 
green  colour  on  the  plan.  He  also  re- 
claimed some  land,  and,  at  the  suggestion 
of  the  provincial  authorities,  built  thereon 
a  warehouse  or  shed  for  the  accommodation 
of  immigrants,  who  were  being  introduced 
into  the  colony  by  the  Provincial  Govern- 
ment. 

From  the  year  1856  to  the  year  1863, 
when  the  Queen's  wharf  came  into  use, 
Plimmer's  jetty  and  warehouse  were  largely 
used  for  the  immigrants,  and  charges  were 
paid  to  him  by  the  Goveiiiment  and  others 
for  such  use. 

In  the  year  1857  the  Government  began 
to  reclaim  portions  of  the  harbour  in- 
cluded in  the  grant  of  1855  and  contiguous 
to  the  land  in  Plimmer's  occupation,  and 
they  proceeded  to  make  on  the  recLiimed 
land  a  quay  nearly  at  right  angles  to  and 
across  the  yellow  part  of  Plimmer's  jetty. 
For  the  purpose  of  that  work,  with  the 
permission  of  Plimmer,  they  cut  away  the 
shore  end  of  his  jetty.  But  his  business 
was  not  interrupted  thereby,  for  during 
the  work  he  used  a  temporaiy  gangway  to 
connect  his  severed  jetty  with  the  shore ; 
and  when  the  work  was  completed,  in  the 
year  1861,  he  was  permitted  to  connect 
the  remaining  portion  of  the  jetty  with 
the  breastwork  of  the  new  quay. 

Subject  to  the  alterations  above  men* 
tioned,  Plimmer's  jetty  or  wharf  was 
continually  used  as  a  landing-plaoe  for 
passiengers  and  goods  from  the  time  <^ 
the  first  placing  of  Noah's  Ark  down  to 
the  assumption  of  possession  by  the 
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spondentH.  And  in  the  year  1872  the 
Government,  acting  under  statutory  pro- 
visions, declared  it  to  be  a  legal  quay  or 
landing-place. 

The  Si)ecial  Case  sets  out  in  detail 
certain  proceedings  taken  with  reference 
to  the  reclamation  of  ground  by  the  Govern- 
ment, and  to  a  claim  of  pre-emption  by 
Plimmer ;  but,  in  the  view  theii-  Lordships 
have  taken  of  the  case,  those  trauKactions 
have  little  beanng  on  the  question. 

The  title  of  the  appellants  stands  as 
follows :  In  1872  they  became  yearly 
tenants  of  John  Plimmer.  In  1875  John 
Plimmer  sold  to  Jacob  Joseph  his  interest 
in  the  jetty,  then  desci-ibed  as .  a  certain 
freehold  whaif  which  has  been  duly  le- 
galised as  a  landing-place,  subject  to  the 
yearly  tenancy  of  the  appellants.  Mr. 
Joseph  subsequently  granted  to  the  ap- 
pellants a  lease  for  the  t'Orm  of  twenty- 
one  years,  commencing  from  the  1st  of 
January,  1879,  at  an  annual  i-ental  of  IbL 
The  date  of  this  lease  is  not  mentioned  in 
the  Case. 

In  the  early  part  of  the  year  1878  the 
appellants  extended  the  jetty  some  seven 
or  eight  feet,  and  on  the  15th  of  March, 
1878,  the  Secretary  of  Customs  wrote  to 
them  as  follows  : — 

"  It  has  been  reported  to  the  Govern- 
ment that  the  wharf  known  as  Plimmer's 
Wharf  has  recently  been  extended.  I 
have  therefore  been  directed  by  the  Honour- 
able the  Commissioners  of  Customs  to  in- 
form you  that  this  wharf  has  been  erected 
without  the  sanction  or  authority  of  the 
Govemmont" 

That  letter  is  the  earliest  intimation  of 
objection  on  the  part  of  the  Government. 
It  must  be  taken  that  the  latest  extension 
of  the  jetty  was  trespass.  But  if  the 
assertion  as  to  want  of  sanction  was  meant 
to  apply  to  the  entire  wharf,  it  is  at 
variance  with  the  whole  pi*eceding  history 
of  the  case. 

The  land  was  vested  in  the  respondents 
by  a  statute  whidi  came  into  force  on  the 
Ist  of  Beptemlw,  1880.  In  April,  1881, 
tbey  brought  ejectment,  to  which  of  course 
the  appellants  had  no  defence,  and  in 
I>ecember,  1882,  the  respondents  took  pos- 
oession. 

The  claim  for  compensation  is  made 
under  a  statute  which  came  into  force  on 
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the  13th  of  September,  1882,  the  terms  of 
which  may  conveniently  be  quoted  here. 
After  reciting  the  statute  of  the  1st  of  Sep- 
tember, 1880,  it  is  enacted  by  section  4  : — 

'^  Every  person  who  immediately  before 
the  date  of  the  jjassing  of  the  said  Act  had 
any  estate  or  intei'est  in  to  or  out  of  the 
lands  by  the  said  Act  vested  in  the  Cor- 
I)omtion,  or  any  part  of  such  lands,  and 
every  person  who  has  suflfered  loss  or 
damage  by  the  vesting  by  the  said  Act  of 
the  said  lands  or  any  part  thei-eof  in  the 
Corporation,  may  make  a  claim  for  and 
shiill  be  entitled  to  receive  full  compensa- 
tion from  the  Corporation :  Provided 
always  that,  in  ascertaining  and  deter- 
mining the  title  of  any  claimant  to  com- 
pensation, the  Compensation  Court  shall 
not  be  bound  to  regard  strict  legal  rights 
only,  but  may  award  oom|>ensation  in  ra- 
hpect  of  any  claim  which  the  Compensation 
Court  may  consider  reasonable  and  just, 
having  regard  to  all  the  circumstances.'' 

By  the  terms  of  the  Special  Case,  and 
the  proceedings  taken  in  the  Supreme 
Court,  there  is  not  in  issue  before  this 
Board  any  question  of  compensation  to  the 
appellants,  except  such  as  depends  on  their 
having  some  estate  or  interest  in,  to,  or  out 
of  the  lands  vested  in  the  Corporation. 

The  appellants  desii'e  to  rest  their  claim 
on  the  ground  that  John  Plimmer  was  a 
trespasser  throughout,  and  that  a  good 
title  has  been  gained  by  possession  without 
payment  or  acknowledgment.  Counten- 
ance is  given  to  this  contention  by  the 
Grovemment  letter  of  the  15th  of  March, 
1878 ;  but,  as  before  observed,  the  whole 
history  of  the  case  is  against  it.  It  is 
clear  that,  at  least  up  to  the  year  1872, 
the  €k)Temment  and  John  Plimmer  were 
acting  in  accord,  and  there  is  no  trace  of  a 
trespass  until  the  year  1878. 

It  is  true  that  under  the  Statute  of 
Limitations,  3  &  4  Will.  4.  c.  27,  which 
the  counsel  agreed  to  be  in  force  in 
New  Zealand,  it  is  not  necessary  to  shew 
trespass  or  adverse  possession  in  order  to 
gain  a  title  by  lapse  of  time.  If  the 
original  permission  is  carried  back  far 
enough,  the  title  may  be  gained  by  mere 
omission  of  acknowledgment.  But  their 
Lordships  are  of  opinion,  and  so  far  they 
agree  with  the  Supreme  Court,  that  the 
transactions  of  1857-61  amount  to  a  new 


i08 


PKIVY  COUNCIL  CASES. 


[N.S. 


Plimmer  v.  Mayar  S'c.  of  Wellingion. 

arranguuient.  The  subject- matter  of  the 
occupation  was  then  changed,  and  changed 
by  consent.     And   upon  this  quevstion  it 

makes  no  difference  whetlier  John  Plimmer 

* 

is  regarded  as  a  licensee  or  a  tenant-at-will, 
for  in  either  aise  the  new  agreeuient  ob- 
litei-ates  tlie  effect  of  the  previous  lapse  of 
time.  And  as  these  tninsactions  did  not 
end  till  some  time  in  1861,  the  re(|uisito 
twenty  yeai*s  had  not  elapsed  by  the  1st  of 
September,  18bU,  which  is  the  j)oint  of 
time  at  which  the  respondents'  interest  is 
to  be  iiscertained.  For  this  i^eason  it  is 
unnecessary  to  examine  whether  any  subse- 
quent transactions  affected  John  Plimmer's 
occupation  in  the  same  way. 

The  respondents,  however,  seek  to  at- 
tribute to  the  transactions  of  1857-61  a 
much  stronger  effect.  They  insist  that 
those  ti'ansactions  not  only  gave  a  fresh 
starting  point  for  the  lapse  of  time,  but 
that  they  entirely  destroyed  the  previous 
relations  between  the  parties,  so  that  prior 
agreements  or  equities  cannot  be  taken 
into  consideration.  Their  Lordships  are 
asked  to  hold  that  the  Government  en- 
tered upon  John  Plimmer's  occupation  by 
its  panimount  title  as  owner,  and  that 
whatever  was  left  to  him  was  left  of  pure 
bounty.  It  would  seem  that  the  Supreme 
Couit  accepted  this  contention.  They 
Siiy  that  Plimmer  did  not  give  his  permis- 
sion to  the  operations  of  the  Government 
on  the  ground  that  he  claimed  to  be 
entitled  to  the  fee-simple  of  the  land,  or 
that  he  asseiled  a  legal  right  to  it,  but 
that  he  came  as  a  suppliant  to  the  Govern- 
ment, appealing  not  to  his  legal  rights  but 
to  the  public  faith  of  the  Province.  And 
they  hold  that  in  1861  he  took  as  a  mere 
tenant-at-will,  and  that  the  occupation 
remained  on  that  footing  until  it  was  law- 
fully determined  by  the  act  of  the  respon- 
dents. 

In  these  conclusions  their  Lordships  are 
unable  to  agi*ee.  They  cannot  tind  any- 
thing in  the  Special  Ciise  to  shew  that 
John  Plimmer  failed  to  assert  any  right 
be  possessed,  or  that  he  surrendered  any- 
thing except  by  agreement,  or  that  he  or 
the  Government  acted  as  if  he  were  at 
their  mercy.  The  Special  Case  is  ob- 
viously framed  with  great  care  so  as  to 
express  what  acts  were  done  by  permission, 
imd  what  wcire  done  otherwise.    It  may 


Ixj  tliat  Plimmer  tlid  not  claim  a  fee-simple, 
seeing  that  he  had  no  ground  for  such 
a  claim ;  but  it  does  not  at  all  follow  that 
he  did  not  claim  a  right  of  permanent 
occupation,  or  that  the  Government  did 
not  I'ecognise  such  a  right.  At  all  events, 
what  we  know  is  that  there  was  mutual 
concession.  Plimmer  allowed  the  Grovem- 
ment  to  take  away  the  shore  end  of  his 
jetty;  and  the  Government  allowed  him 
to  make  a  temporary  gangway,  and,  when 
the  works  were  completed,  to  have  the 
support  of  their  new  quay  for  his  jetty  in 
its  altered  state.  It  is  easy  to  imagine 
how  both  parties  were  calculated  io  benefit 
by  the  transaction ;  but  we  need  not  specu- 
late on  their  motives.  Their  LordJBhi|js 
rest  on  the  statements  in  the  case,  and 
from  those  statements  they  cannot  draw 
any  inference  except  that  the  transactioiL 
was  one  of  mutual  agreement  between  the 
parties  for  their  mutual  benefit,  and  not 
one  of  paramount  right  on  the  one  side 
and  appeals  to  mercy  or  to  honour  on  the 
other.  And  the  effect  of  the  agreement 
is  to  leave  John  Plimmer  with  precisely 
the  same  interest  in  the  altered  jetty  as 
he  previously  had  in  the  original  jetty. 
What  was  thiat  interest  % 

Plimmer's  original  works  were  erected 
with  the  permission  of  the  Government, 
and  their  Lordships  think  that  he  must 
be  taken  to  have  occupied  the  ground 
under  a  revocable  licence  to  use  it  for 
special  purposes  —  namely,  those  of  a 
wharfinger.  Whether  the  yellow  exten- 
sion was  so  held  when  first  made  need 
not  be  discussed,  because  after  the  month 
of  June,  1856,  when  the  green  extension 
had  been  made,  the  whole  was  certainly 
held  upon  the  same  tenure.  In  their 
Lordships'  opinion  it  was  still  held  upon 
licence  to  use  for  the  original  purposes, 
but  by  the  transactions  of  1856  the  licence 
had  ceased  to  be  revocable  at  the  will  of 
the  Government. 

The  law  relating  to  cases  of  this  kind 
may  be  taken  as  stated  by  Lord  Kings- 
down  in  the  case  of  Jtamaden  v.  Dyscn  (9). 
The  passage  is  at  page  170  : — 

'*  if  a  man,  under  a  verbal  agreement 
with  a  landlord  for  a  certain  interest  in 
land,  or,  what  amounts  to  the  same  thing, 
under  an  expectation  created  or  encouraged 
by  the  landlord  that  he  shall  have  a  certain 
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inieiiest,  takes  [jo^sestiion  of  such  land  with 
the  consent  of  the  landlord,  and,  upon  the 
faith  of  such  promiae  or  exfiecUition,  with 
the  knowledge  of  the  landlord  and  without 
objection  by  him,  lays  out   money  upon 
the  land,  a  Court  of  equity  will  compel 
the  landlord  to  give  effect  to  such  promise 
or  expectation.     This  was  the  principle  of 
the  decision  in  Gregory  y.  MvjheU  ( 15),and, 
as  I  conceive,  is  open  to  no  doubt.     If  at 
the  hearing  of  the  cause  there  appears  to 
\yQ  such  uncertainty  as  to  the  particular 
terms  of  the  contract  as  might  prevent  a 
Court  of  equity  from  giving  relief  if  the 
contract  had  been  in  writing  but  there 
had    been    no   expenditure,   a    Court   of 
equity  will  nevertheless,  in  the  case  which 
is  above  stated,  interfere  in  order  to  pre- 
vent fraud,  though  there  luvs  been  a  differ- 
ence of  opinion  amongst  great  Judges  as 
to  the  nature  of  the  relief  to  be  granted. 
Lord  Thurlow  seems  to  have  thought  that 
the  Court  would  ascertain  the  terms  by 
reference  to  the  Master,  and  if  they  could 
not  be  ascertained  would  itself  fix  reason- 
able terms.  Lord  Alvanley  and  Lord  Redes- 
dale,  and  perhaps  Lord  Eldon,  thought  this 
was  going  too  far ;  but  I  do  not  understand 
any  doubt  to  have  been  entertained  by  any 
of  them  that,  either  in  the  form  of  a  specific 
inteiest  in  the  land,  or  in  the  shape  of 
compensation  for  the  expenditure,  a  Court 
of  equity  would  give  relief,  and  protect  in 
the  meantime  the  possession  of  the  tenant. 
Ify  on  the  other  hand,  a  tenant  being  in 
possession  of  land,  and  knowing  the  nature 
and  extent  of  his  interest,  lays  out  money 
upon  it  in  the  hope  or  expectation  of  an 
extended  term  or  an  allowance  for  expen- 
diture, then,  if  such  hope  or  expectation 
has  not  been  created  or  encouraged  by  the 
landlord,  the  tenant  has  no  claim  which 
any  Court  of  law  or  equity  can  enforce. 
This  was  the  principle  of  the  decision  in 
PiUing  v.  Armitcu/e  (16),  and,  like  the  de- 
cision in  Gregory  v.  Mighdl  (15),  seems 
toonded  on    plain    rules  of    reason   and 
justice." 

This  case  of  Bamaden  v.  Dyson  (9)  was 
strongly  pi*essed  in  argument  against  the 
condiision  to  which  their  Lordships  have 
come;  and  it  was  said  that  Lord  Cran- 
vorth's  judgment,  which  represented  the 

(15)  18  Ves.  328. 

(16)  12  Veb.  78. 
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opinion  of  the  majority,  lays  it  down  that 
an  equity  of  the  sort  now  I'elied  on  cannot 
be  raised  unless  the  occupant  who  im- 
proves the  land  believes  it  to  be  his  own, 
and  the  owner  of  the  improved  land  knows 
of  that  mistaken  belief.  But  there  was  no 
disagreement  among  the  Judges  on  the 
principles  of  law  laid  down  in  that  case. 
Only  Vice-Chancellor  ^Stuart  .  first,  and 
after  him  liOrd  Kingsdown,  drew  from 
the  evidence  inferences  of  fact  at  variance 
with  those  drawn  by  the  majority  of  the 
House,  and  so  brought  out  a  different 
legal  conclusion. 

The  main  conclusions  of  fact  to  which 
Ix)rd  Cran worth  applied  his  principles  of 
law  were,  to  state  them  very  briefly,  as 
follows :  that  as  to  paH  of  the  impix>ved 
land,  the  tenant,  when  taking  it  for  build- 
ing pxuposes,  expressly  contracted  in  writ- 
ing to  hold  it  at  will ;  that  as  to  all  the 
land,  he  was  a  substantial  gainer  in  point 
of  i*ent  by  so  holding ;  that  he  never  be- 
lieved he  had  any  higher  right ;  that  the 
landlord  never  knew  or  sus|)ectod  what 
kind  of  assurance  his  agent  was  holding 
out  to  the  tenant ;  but  that,  even  if  the 
statements  of  the  agent  were  to  be  ascribed 
to  himself,  he  expressly  refused  to  come 
under  any  legal  obligation,  and  the  tenant 
as  expressly  submitted  to  trust  to  the 
honour  of  the  Ramsden  family. 

In  the  present  case  the  equity  is  not 
claimed,  because  the  landowner  has  stood 
by  in  silence  while  his  tenant  has  spent 
money  on  his  land.  This  is  a  ciise  in 
which  the  landowner  has,  for  his  own 
purposes,  requested  the  tenant  to  make 
the  improvements.  The  Government  were 
engaged  in  the  important  work  of  intro- 
ducing immigrants  into  the  colony.  For 
some  reason,  not  now  apparent,  they  werc 
not  prepared  to  make  landing-places  of 
their  own,  and  in  fact  they  did  not  do  so 
until  the  year  1863.  So  they  applied  to 
John  Plimmer  to  make  his  landing-plaoo 
more  commodious  by  a  substantial  exten- 
sion of  his  jetty  and  the  erection  of  a  ware- 
house for  baggage.  Is  it  to  be  said  that, 
when  he  had  incurred  the  expense  of  doing 
the  work  asked  for,  the  Government  could 
turn  round  and  revoke  his  licence  at  their 
will  ?  Could  they  in  July,  1856,  have  de- 
prived him  summarily  of  the  use  of  the 
jetty?     It  would    be   in  a  high   degree 
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unjust  that  they  should  do  so ;  and  that 
the  parties  should  have  intended  such  a 
i-esult  is,  in  the  absence  of  evidence,  in- 
credible. 

With  respect  to  the  occupant's  belief  in 
his  own  title,  and  the  knowledge  of  that 
belief  on  the  part  of  the  Government,  it 
may  be  worth  while  to  remark  that  the 
land  in  question  was  not  like  ordinary 
private  property.  It  was  the  bed  of  the 
sea,  useless  till  somebody  convei-ts  it  to 
use,  and  not  unfreciuently  used  by  un- 
authorised peraons  to  get  profit  by  ac- 
commodating the  public.  It  is  difficult  to 
supix>se  that  a  person  who  is  so  using  the 
sea-bed,  and  the  Government  who  are  its 
owners,  can  go  on  dealing  with  one  another 
in  the  way  stated  in  this  case  for  a  senes 
of  yeara,  except  with  a  sense  in  the  minds 
of  both  that  the  occupant  has  something 
more  than  a  merely  precarious  tenure. 
Their  Lordships  will  not  be  the  first  to 
hold,  and  no  authority  has  been  cited  to 
them  to  shew,  that  after  such  a  landowner 
has  requested  such  a  tenant  to  incur  ex- 
pense on  his  land  for  his  benefit,  he  can, 
without  more,  and  at  his  own  will,  take 
away  the  property  so  improved.  Their 
Lordshi^js  consider  that  this  ©ise  falls 
within  the  principle  stated  by  Lord  Kings- 
down  as  to  expectations  created  or  en- 
couraged by  the  landlord,  with  the  addi- 
tion that  in  this  case  the  landlord  did 
more  than  encourage  the  expenditure,  for 
he  took  the  initiative  in  i-equesting  it. 

On  this  view  it  becomes  quite  intelli- 
gible why,  before  the  Government  inter- 
fered with  Plimmer's  jetty  in  executing 
their  works  of  1857-61,  they  should  have 
obttdned  his  permission,  which  on  the 
other  view  was  not  necessary.  And  the 
subsequent  transactions  down  to  1878, 
though  they  do  not  lend  any  strong  sup- 
port to  the  same  view,  are  consistent  with 
it,  and  are  rather  more  favourable  to  it 
than  to  the  opposite  one.  The  Govern- 
ment used,  paid  for,  and  gave  a  legal  status 
to  the  property  which  it  is  now  said  they 
might  have  taken  to  themselves. 

The  question  still  remains  as  to  the  ex- 
tent of  interest  which  Plimmer  acquired 
by  his  expenditure  in  1856.  Referring 
sigain  to  the  passage  quoted  from  Lord 
Kingsdown's  judgment,  there  is  good 
authority  for  saying  what  appears  to  their 


Lordships  to  be  quite  sound  in  prin- 
ciple, that  the  equity  arising  from  expen- 
diture on  land  need  not  fail  merely  on  the 
ground  that  the  interest  to  be  secured  has 
not  been  expressly  indicated. 

In  such  a  case  as  Banisden  v.  Dyson  (9) 
the  evidence  (according  to  Lord  Kings- 
down's  view)  shewed  that  the  tenant  ex- 
pected a  (jarticular  kind  of  lease,  which 
Vice-Chancellor  Stuart  deci'eed  to  him, 
though  it  does  not  apjiear  what  foim  of 
relief  Lord  Kingsdown  himself  would  havt: 
given.  In  such  a  case  as  the  Duke  of 
Beaufort  v.  Patrick  (17)  nothing  but  per- 
petual retention  of  the  land  would  satisfy 
the  equity  raised  in  favour  of  those  who 
spent  their  money  on  it,  and  it  was  secured 
to  them  at  a  valuation.  In  such  a  case  as 
DiUwf/n  V.  Llewehjn  (18)  nothing  but  a 
grant  of  the  fee-simple  would  satisfy  the 
equity  which  the  Lord  Chancellor  held  to 
have  been  raised  by  the  son's  expenditure 
on  his  father's  land.  In  such  a  case  as 
that  of  T)ie  Unity  Bank  v.  King  (19)  the 
Master  of  the  Rolls,  holding  that  the 
father  did  not  intend  to  part  with  his  land 
to  his  sons  who  built  upon  it,  considered 
that  their  equity  would  be  satisfied  by  re- 
couping their  expenditure  to  them.  In 
fact,  the  Court  must  look  at  the  circum- 
stances in  each  case  to  decide  in  what  way 
the  equity  can  be  satisfied. 

In  this  case  their  Lordships  feel  no  great 
difficulty.  In  their  view,  the  licence  given 
by  the  Government  to  John  Plimmer, 
which  was  indefinite  in  point  of  duration 
but  was  revocable  at  will,  became  irrevoc- 
able by  the  ti*ansactions  of  1856,  because 
those  transactions  were  sufficient  to  create 
in  his  mind  a  reasonable  expectation  that 
his  occupation  would  not  be  disturbed; 
and  because  they  and  the  subsequent  deal- 
ings of  the  parties  cannot  be  reasonably 
explained  on  any  other  supposition.  No- 
thing was  done  to  limit  the  use  of  the 
jetty  in  point  of  duration.  The  consequence 
is  that  Plimmer  acquired  an  indefinite, 
that  is  practically  a  perpetual,  right  to  the 
jetty  for  the  purposes  of  the  original  licence, 

(17)  17    Beav.  GO;   22  Law  J.  Kep.  Chaoe. 
489. 

(18)  4  De  Gex,  F.  &  J.  517;  31  Law  J.  Hep. 
Chiuic.  658. 

(19)  26   Beiiv.  72;    27   Law  J.  Uup.  Chanc. 
586. 
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and  if  the  ground  was  afterwards  wanted 
for  public  purposes  it  could  only  be  taken 
from  him  by  the  Legislature. 

An  analogy  to  this  process  may  be  found 
in  such  cases  as  Winter  v.  BrockweU  (20) 
and  lAggina  v.  Inge  (21).  These  cases  she  w 
that  where  a  landowner  permits  his  neigh- 
bour to  execute  works  on  his  (the  neigh- 
bour's) land,  and  the  licence  is  executed,  it 
cannot  be  revoked  at  will  by  the  licensor. 
K  indefinite  in  duration,  it  becomes  per- 
petual. Their  Lordships  think  that  the 
same  consequence  must  follow  where  the 
licence  is  to  execute  works  on  the  land  of 
the  licensor,  and  owing  to  some  superven- 
ing equity  the  licence  has  become  irrevoc- 
able. 

There  are  perhaps  purposes  for  which 
such  a  licence  would  not  be  held  to  be  an 
interest  in  land.  But  their  Lordships  are 
construing  a  statute  which  takes  away 
private  property  for  compensation,  and  in 
such  statutes  the  expression  '' estate  or 
interest  in  to  or  out  of  land  "  should  receive 
a  wide  meaning.  Indeed  the  statute  itself 
directs  that,  in  ascertaining  the  title  of 
anybody  to  compensation,  the  Court  shall 
not  be  bound  to  regard  strict  legal  rights 

(20)  8  East,  308. 

(21)  7  Bing.  682. 
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only,  but  shall  do  what  is  reasonable  and 
just.  Their  Lordships  have  no  difficulty 
in  deciding  that  the  equitable  right  acquired 
by  John  Plimmer  \&  an  interest  in  land 
carrying  compensation  un^er  the  Acts  of 
1880  and  1882. 

The  proper  answer  to  the  question  will 
be  as  follows : — That  John  Plimmer  ac- 
quired and  transfeiTed  to  Jacob  Joseph  a 
perpetual  right  to  occupy  and  ase  the  land 
in  question  for  the  purposes  of  a  jetty  or 
wharf,  and  that  the  interast  which  the 
appellants  had  in  the  land  on  the  1st  of 
September,  1880,  was  the  term  which  then 
remained  to  them  under  the  lease  granted 
to  them  by  Jacob  Joseph.  Their  Lord- 
ships will  humbly  advise  her  Majesty  that 
an  answer  to  the  foregoing  effect  be  sub- 
stituted for  the  answer  given  by  the 
Supreme  Court,  and  the  respondents  must 
pay  the  costs  of  the  appeal. 


Solicitors  -J.  &  R.  Gole,  for  appellants ;  W.  k 
J.  Flower  &  Nussey,  for  respondents. 


INDEX 

TO  THE   REPORTS   OF  CASES 

DECIDED   BY  TKB 

JUDICIAL   COMMITTEE   AND   THE   LORDS   OP    THE 

PRIVY    COUNCIL. 


Action,  Notice  of.    See  Victoria. 

Admiralty — JVhv  Brunswick:  collision:  sailing 
rule :  nanrohserrance  of:  party  in  d/fauWl — 
Where  there  has  been  a  departure  from  any 
important  rule  of  navigation,  and  the  absence 
of  observance  can  by  any  possibility  have  con- 
tributed to  a  collision,  the  party  in  default 
cannot  be  excused.  Emery  v.  Cichcro.  The 
ArklaWf  9 

vice-admiralty  court :  jurisdiction  :  mari- 
time lien :  necessaries :  26  Jlct.  c.  24.  *.  10  .• 
eoTutructio7i^—A  Vice-Admiralty  Court  has  no 
jurisdiction  apart  from  statut-e  to  enforce  any 
claim  by  way  of  maritime  lien  on  a  ship  itself 
for  necessaries  supplied.  Laws  v.  Stnith.  The 
Rio  Tinto,  64 

The  Vice-Admiralty  Courts  Act,  1863  (26  Vict. 
c.  24),  by  section  10,  provides  that  the  Vioe- 
Admiialty  Court  shall  have  jurisdiction  in 
respect  of  claims  for  necessaries  supplied  in 
the  Possession  in  which  the  Court  is  estab- 
lished to  any  ship  of  which  no  owner  or  part 
owner  is  domiciled  within  the  Possession  at 
the  time  of  the  necessaries  supplied  : — Held, 
that  the  statute  did  not  create  a  maritime  lien 
with  respect  to  necessaries  supplied  within 
the  Possession.    Ibid. 

Bankrnptey.    See  Mauritius. 

Building  Society.    See  Canada. 

Canadn — Ontario:  liquor  licence  act,  1877; 
heal  legisUUure:  poners  of:  British  North 
America  act,  1867,  s.  91] — The  Liquor  Licence 
Act,  1877,  of  Ontario,  provides  licensing  boards 
for  the  province,  and  gives  power  to  such 
boards  to  regulate  the  liquor  traffic  and  to 


impose  penalties : — Held,  first,  that  such  Act 
was  not  '*  The  Regulation  of  Trade  and  Com- 
merce," within  the  meaning  of  section  91  of 
tlie  British  North  America  Act,  1867,  and 
was  within  the  powers  of  the  Provincial  Le- 
gislature, and  that  such  Legislature  had  power 
to  delegate  its  authority  to  licensing  bouds ; 
secondly,  that  the  power  to  impose  penalties 
included  a  power  of  imprisonment  with  or 
without  hard  laboor.    Bodye  v.  Th€  Queen,  1 


Ontario:     rights    of   water:    navigable 


streams:  lumber  traffic:  statute  <tf  Upper 
Canada,  c,  48.  s,  6 .'  construction'] — The  con- 
solidated statutes  of  Upper  Canada,  c.  48,  by 
section  15,  provide  that  **  AH  persons  may  float 
saw  logs  and  other  timber  rafts  and  craft 
down  all  streams  in  Upper  Canada  during  the 
spring,  summer,  and  autumn  freshets*':— 
Held,  that  the  words  "  all  streams "  include 
not  only  streams  floatable  at  all  places,  but 
also  streams  having  a  sufficient  body  of  water 
above  and  below  a  natural  impediment,  al- 
though that  natural  impediment  renders  the 
stream  at  that  particular  spot  practically  un- 
floatable.    Caldivell  s.MclAvren^  S3 


—  produce  of  Quebec:  building  society:  in- 
corporation of:  dominion  parliament :  poteers 
of:  laws  of  the  province:  effect  of] — By^  an 
Act  of  the  Parliament  of  Canada  (87  Vict, 
c.  103),  a  building  association  carrying  on 
business  in  Montreal  was  incorporated,  with 
power  to  carry  on  business  in  any  city  or 
town  in  the  Dominion  or  elsewhere  x—Held, 
first,  that  the  Act  was  within  the  powers  of 
the  Dominion  Parliament,  and  that  such  as- 
sociation was  legally  incorporated ;  secondly, 
that  the  law  of  any  province  in  which  soch 
association  carried  on  its  business  reqoiiing 
the  consent  of  the  Crown  to  the  a^x^airing 
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and  holding  land  by  such  a  corpoiation  did 
not  affect  the  Act  of  incorporation  which 
enabled  such  corporation  to  acquire  and  hold 
land  conslBtently  with  the  law  of  the  pro- 
vince. The  Celtniial  BvUding  and  Invettment 
Ataoe.  y.  The  Attorney ^  General  of  Quehee^  21 


— -  province  cf  Quebec :  eoiemcnt :  servitude : 
rights  of  water :  riparian  otvncrs :  code  civil 
of  Lower  Canada^  $i.  501  and  603]— The 
Civil  Code  of  Lower  Canada,  by  section  649, 
provides  that  *'  no  servitude  can  be  estab- 
lished without  a  title:  possession  even  im- 
memorial is  insufficient  for  that  purpose": 
and,  by  section  601,  that  "lands  on  a  lower 
level  are  subject  towards  those  on  a  higher 
level  to  receive  such  waters  as  flow  from  the 
latter  naturally  and  without  the  agency  of 
man."  The  plaintiffs,  being  riparian  owners 
of  land  and  of  a  water-mill,  complained  that 
the  defendants,  who  were  riparian  owners  of 
land  and  of  a  water-mill  on  a  lower  level, 
had  impeded  the  flow  of  water.  It  was 
proved  that  the  plaintiffs  had  effected  certain 
changes  in  the  flow  of  the  water : — Jleld,  that 
the  burden  of  proof  was  on  the  plaintiffs  that 
the  existing  flow  of  water  was  the  same  as 
the  natural  flow,  or  to  shew  title  to  the  exist- 
ing flow.  Frechette  v.  La  Compagnie  Mantt- 
faetwrUre  de  St.  Hyaointhe^  20 


■  timber  licence :  prior  licence :  warranty 
on  eaU :  statutes  of  Canada,  12  Viet,  c.  30]— 
By  the  law  of  Canada,  if  a  timber  licence  is 
found  to  cover  ground  already  occupied  by  a 
prior  licence,  the  subsequent  licence  is,  to 
the  extent  of  the  prior  licence,  void.  Iht' 
condu  V.  Dupuy,  12 

A  oontiact  for  the  sale  of  a  timber  licence  con- 
tained a  guaiantee  *<de  tous  troubles  g6n6- 
ralement  quelconques '* : — Beid^  that  such 
guarantee  did  not  render  the  vendor  liable 
in  damages  to  the  vendee  upon  the  latter 
being  evicted  by  the  holder  of  a  prior  Hcence. 
Ilnd. 

See  Counsel. 


Ceylon — Boman'Butch  law :  reconvention :  wit 
by  the  crown:  counter-claim  by  subject'] — 
Although  by  the  Boman- Dutch  law  which  is 
in  force  in  Ceylon  the  law  of  reconvention 
which  prevails  in  suits  between  subject  and 
subject  does  not  apply  in  suits  by  the  Crown, 
yet  by  usage  and  the  Ordinance  No.  11  of 
1868  the  rigHl  of  the  subject  to  sue  the 
Crown  for  claims  arising  out  of  contract  has 
been  established,  and  the  subject  may  now 
set  off  a  claim  in  a  suit  by  the  Crown,  and 
the  Court  may  give  judgment  for  the  balance 
found  to  be  due.  Simon  Appu  v.  The  Queen's 
Advocate,  72 

Colliiion.    See  Admiralty. 

Compeniation.    8ee  Western  Australia. 

CounM%l— services  of:  right  to  sue  for  :  Canada : 
Quebec :  petition  of  right  act,  1876]— By  the 

'  law  of  Quebec  a  member  of  the  bar  is  en- 
titled to  sue  for  professional  services: — 
Held,  that  a  member  of  the  Quebec  bar 
retained  and  performing  professional  ser- 
vices in  a  place  where  the  right  to  sue  for 
such  does  not  exist  must  be  held  to  have 
been  employed  subject  to  the  law  of  Quebec, 
and  is  therefore  entitled  to  recover  a  quantum 
meruit  in  respect  of  such  services,  and  from 
the  Crown  by  petition  of  right.  Beg,  v. 
BoHtre,  86 

Counter-elaim.    Sec  Ceylon. 

Crown.    See  Counsel;  Foreshore. 

and  Snbjoet.    See  Ceylon. 

Grant.    See  Western  Australia. 

• Buiti.    See  Ship  and  Shipping. 

Saaement.    See  Canada. 


SxMutor.    See  Trustee. 


Cape  of  Good  JLoy— courts  of  equity :  jwrisdic- 
tien :  trustees :  power  to  rcfnere :  practice'] — 
Courts  of  equity  have  jurisdiction  to  remove 
trustees  and  to  substitute  others,  not  only  in 
caaes  of  misconduct,  but  whenever  it  appears 
that  the  continuance  of  the  trustees  would 
praveskt  the  trusts  being  properly  executed. 
Lsfterstedt  v.  Broers  and  Oiddy,  44 

The  main  guide  to  the  Court  in  exercising  such 
a  Jurisdiction  as  that  of  removing  trustees 
must  be  the  welfare  of  the  beneficiaries.  Ibid. 

Mere  frietioii  and  hostifity  between  trustees  and 
persons  beneficially  entitled  will  not  of  itself 
be  a  reason  for  the  removal  of  a  trustee. 
Ibid. 

Vol.  63.— P.O. 


Vvntihan^ofthesea:  yew  Zealand:  occupier: 
improvements :  consent  of  the  crown  :  equities 
of  oecupier]^ln  the  year  1848,  P.,  with  the 
leave  of  the  Government,  moored  a  c^p  on 
the  foreshore  of  a  public  harbour  and  used  it 
as  a  wharf,  and  afterwards  substituted  a  jetty 
in  its  place,  which,  at  the  request  of  the 
Government,  was  lengthened,  and  used  by 
the  Gbvemment  till  1878,  and  a  rent  paid  for 
such  use : — Held,  that  P.  had  acquired  a  per- 
petual right  to  the  jetty  for  the  purpose  of 
the  original  licence.  Plimvier  v.  The  Mayor 
Jjrc,  of  Wellington,  105 

Harbour.    See  Ship  and  Shipping. 
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HuBband  and  Wife.    See  Natal. 


New  Sonth  Walei.    See  Tbamwats. 


Jersey — compensation  or  set'Off :  claim  by  way  of: 
admisHbility  of:  "  lujfuid  demand  "J — By  the 
law  of  Jersey  a  claim  by  way  of  compensation 
or  set-off  is  atlraissible  when  it  is  for  a  demand 
which  is  termed  "liquid."  Dytton  v.  6W- 
fray,  94 

Lioenoe.    See  Foreshore. 
Licensing  Acts.    See  Canada. 
»*  Liqnid  Demand."    See  Jersey. 
Liquor  Licence  Act.    See  Canada. 

Married  Woman.    See  Natal. 
Maritime  Lien.    See  Admiralty. 

Maoritins — bankruptcy :  ordinance,  1853,ir.  43  .* 
conttrvction :  form  of  adjudication']  —  The 
Bankruptcy  Ordinance  of  Mauritius,  1863,  by 
section  43,  provides  that  any  trader  liable  to 
become  bankrupt  may  petition  for  adjudica- 
tion against  himself,  provided  that  such 
trader  shall  before  adjudication  make  it 
appear  to  the  satisfaction  of  the  Court  that 
his  available  estate  is  sufficient  to  pay  his 
creditors  at  least  five  shillings  in  the  pound  : 
— Held,  that  the  Judge  is  to  satisfy  himself 
as  to  the  requisite  solvency  of  the  estate  by 
such  evidence  as  he  thinks  fit,  and  that  no 
creditor  can  question  the  validity  of  such 
adjudication.  The  Oriental  Bank  v.  Richer 
4*  Co,,  62 

An  adjudication  in  bankruptcy  was  made  against 
R.  &  Co.  B.  was  a  sole  trader : — Held,  that 
the  defect  was  immaterial.    Ibid. 


New  Zealand.  See  Foreshore;  Ship  aitd 
Shipping. 

Notice  of  Action.    See  Victoria. 

Parliament.    See  Canada. 

^Atent—jyrolongation :  46  4'  ^7  Met.  c.  57.  if.  25 
and  113;  oonjetruction"] — ^The  enactments  con- 
tained in  section  25  of  the  46  and  47  Yict. 
c.  57,  do  not  affect  a  patent  granted  before 
the  commencement  of  the  Act,  or  any  right 
or  privilege  which  had  accrued  to  a  patentee 
before  or  at  the  commencement  of  the  Act. 
In  re  Brandan'g  Patent,  84 

Petition  of  Bight.    See  Obtlon  ;  Counsel. 

Pledge.    See  Power  of  Attorney. 

Power  of  Attorney— ^^n^a^'  eonstm^Hon : 
pofcer  to  tranter  :  power  to  pledge] — A  power 
of  attorney  authorised  the  holder  <*  from  time 
to  time  to  negotiate,  make  sale,  dispose  of, 
assign,  and  transfer"  a  promissory  note:  — 
Held,  that  the  holder  had  no  authority  to 
pledge  the  note.  Jonmenjey  Coondoo  v. 
Watson,  80 

Promissory  Note.    See  Power  of  Attorket. 
Railways.    See  Western  Australia. 
Beoonvention.    See  CbtiiON. 
Biparian  Owners.    See  Canada. 


Natal — surety :  senatus  consuUum  Velleianum : 
de  aiUhentiea] — By  the  law  of  Natal  a  woman 
is  not  bound  as  surety,  even  when  she  executes 
a  deed  as  surety,  unless  she  expressly  renounC'es 
the  benefit  of  the  senatus  consuUum  Velleio' 
num  and  the  rule  de  aiUhentica;  nor  can  a 
husband  holding  a  general  power  of  attorney 
to  execute  securities  of  what  nature  or  kind 
soever  in  behalf  of  his  wife,  renounce  on  her 
behalf  those  benefits,  unless  authority  so  to 
do  is  expressly  contained  in*the  power.  The 
Natal  Bank  v.  Bond,  97 

Navigable  Streams.    See  Canada. 

Neetisaries.    See  Admiralty. 

Negligence.    See  Ship  and  Shipping. 

New  Brunswick.    See  Admiralty, 


Sailing  Bnle.    See  Admiralty. 

Servitude.    See  Canada. 

Set-off.    See  Jersey. 

Ship  and  Shipping — New  Zealand:  ereevHre 
government :  harbour :  control  of :  negligence  .* 
liability:  cromn  suits  act,  1861]— In  a  pro- 
ceeding under  the  Crown  Suits  Act,  1861, 
it  appeared  that  a  harbour  was  under  tbe 
management  of  the  Executive  Government  of 
the  colony,  which  appointed  the  harbour 
officials  and  received  rates  for  the  use  of 
staiths  and  wharves,  but  no  harbour  dues  : — 
Held,  that  such  Executive  Qovemment  was 
liable  for  negligence  in  permitting  an  obstruc- 
tion to  remain  in  the  harbour  hy  which  the 
plaintiff's  ship  was  injured.  Beg,  v.  WiUiams, 
64 


Vol.  53.] 


INDEX  TO  PRIVY  COUNCIL  CASES. 


115 


8tMm  Motori.    See  TBAicwATa 


Viee-Admiralty  Court.    See  Admiralty. 


Surety.    See  Natal. 

Timber  Ideenee.    See  Canada. 

Trtmwayi — yew  South  Wdlei:  commiuiouerfor 
railways :  gteam  motors :  ponrer  to  use  :  tram' 
Kays  extension  acty  1880,  4.S  Viet.  No.  25,  s.  3  ; 
construction} — The  Commissioner  for  Railways 
in  New  South  Wales  has  authority,  by  virtue 
of  the  provisions  contained  in  section  8  of  the 
Tramways  Extension  Act,  1880,  to  use  steam 
motors  on  tramways  constructed  under  the 
42  Vict.  No.  18.  7%e  Commissioner  for  Rail- 
ways V.  Toohey,  91  , 

Srmble,— That  section  6  of  the  Act  of  1880 
authorises  the  use  of  steam  motors  on  tram- 
ways constructed  under  that  Act.    Ibid. 

Tnutee — Vtetoria  :  executor :  purokase  hy : 
ofocidanee  of  sale"] — A  sale  cannot  be  avoided 
merely  because  the  purchaser  might,  at  his 
option,  have  acted  as  trustee  of  the  property 
purchased.  D.  was  nominated,  with  another, 
executor  of  his  father's  will.  D.  did  not  prove 
the  will,  or  act  as  executor,  and  he  became 
the  purchaser  of  part  of  his  father's  estate  :— 
Heldy  that  the  sale  could  not  be  set  aside, 
unless  it  were  shewn  that  D.  used  his  power 
to  obtain  an  unfair  advantage.  Clark  v. 
Clark,  ^ 

-^-.    See  Cape  of  Good  Hope. 

Vendor  and  Pnrchaaer.    See  Canada. 


Victoria —3f<?Zi<mr»«  ha/rhowr  trust  act,  1876, 
*.  46;  construction:  notice  of  acHon'\ — ^The 
Melbourne  Harbour  TrtistAct,  by  section  46, 
provides  that  notice  of  action  shall  be  given 
to  any  "  person  "  before  the  issue  of  any  writ 
for  anything  done  under  the  Act.  By  the 
interpretation  clause  "  person  "  shall  include 
a  corporation : — Held,  first,  that  commis- 
sioners appointed  under  the  Act  were  persons 
within  the  meaning  of  the  Act;  secondly, 
that  a  letter  complaining  of  certain  acts  but 
not  referring  to  legal  proceedings  was  not  a 
notice  of  action  within  the  meaning  of  the 
Act.  The  Union  Steamship  Co.  of  New  Zealand 
V.  The  Melbourne  Harbour  Trust  Commissi'Oners, 
69 


See  Tbustbb. 


Water,  Bights  of.    See  Canada. 

Western  Australia — crown  grant:  re-entry  fitr 
public  pu/rposes :  railways  act,  1878,  42  Vict, 
c.  81.  M.  14  a^id  16  .*  compensation'] — The  Rail- 
ways Act  of  Western  Australia,  1878,  42  Vict, 
c.  31,  enables  the  Crown,  after  notice,  to  take 
land  for  railway  purposes,  making  compen- 
sation to  owners.     Thomas  v.  Sherwood,  16 

A  Crown  grant  of  land  contained  a  proviso  for 
re-entry  for  public  purposes  without  compen- 
sation i—Held,  that  a  notice  by  the  Crown  to 
such  a  grantee  to  take  land  must  be  deemed 
to  be  in  respect  of  the  proviso  contained  in 
the  grant  and  not  in  pursuance  of  the  Act, 
and  that  therefore  the  grantee  was  not  en* 
titled  to  compensation.    Ibid. 
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Hnsband  and  Wife.    See  Natal. 


New  Sontli  Wales.    See  Tramways. 


Jersey — compensation  or  set'Of^:  claim  by  way  of: 
admisHbility  of:  "  liquid  demand  "J — By  the 
law  of  Jersey  a  claim  by  way  of  compensation 
or  set-off  is  admissible  when  it  is  for  a  demand 
which  is  termed  "  liquid.'  Dyiton  v.  Gad- 
frayy  94 

Licence.    See  Foreshobe. 
Licensing  Acts.    See  Canada. 
'<  Liqnid  Demand.''    Sec  Jersey. 
Liquor  Licence  Act.    See  Canada. 

Married  Woman.    See  Natal. 
Xaritime  Lien.    See  Admiralty. 

Xaoritins — bankruptcy  :  ordinance,  1853,  g.  4B  ; 
congtruction :  form  of  adjudication"]  —  The 
Bankruptcy  Ordinance  of  Mauritius,  1853,  by 
section  43,  provides  that  any  trader  liable  to 
become  bankrupt  may  petition  for  adjudica- 
tion against  himself,  provided  that  such 
trader  shall  before  adjudication  make  it 
appear  to  the  satisfaction  of  the  Court  that 
bis  available  estate  is  sufficient  to  pay  his 
creditors  at  least  five  shillings  in  the  pound : 
— Held,  that  the  Judge  is  to  satisfy  himself 
as  to  the  requisite  solvency  of  the  estate  by 
such  evidence  as  he  thinks  fit,  and  that  no 
creditor  can  question  the  validity  of  such 
adjudication.  Tke  Oriental  Bank  v.  Richer 
4"  Co.,  62 

An  adjudication  in  bankruptcy  was  made  against 
R.  k  Co.  B.  was  a  sole  trader : — Held,  that 
the  defect  was  inmiaterial.    Ibid. 


New  Zealand.  See  Foreshore;  Ship  akd 
Shipping. 

Notice  of  Action.    See  Victoria. 

Parliament.    See  Canada. 

TBtent— prolongation :  46  4'  ^7  Tl4^.  c.  57.  a.  25 
and  113:  construction^ — The  enactments  con- 
tained in  section  25  of  the  46  and  47  Yict 
c.  57,  do  not  affect  a  patent  granted  before 
the  commencement  of  the  Act,  or  any  right 
or  privilege  which  had  accrued  to  a  patentee 
before  or  at  the  commencement  of  the  Act. 
In  re  BrandorCs  Patent,  84 

Petition  of  Bight.    See  Obylon  ;  Counsel. 

Pledge.    See  Power  of  Attorney. 

Power  of  Attorney — Bengal :  cmutmction : 
pofver  to  transfer  :  power  to  pledge] — A  power 
of  attorney  authorised  the  holder  **  from  time 
to  time  to  negotiate,  make  sale,  dispoee  of, 
assign,  and  transfer"  a  promissory  note:  — 
He&,  that  the  holder  had  no  authority  to 
pledge  the  note.  Jonmenjoy  Coondoo  v. 
Watson,  80 

Promissory  Hote.    See  Power  of  Attorney. 
Bailways.    See  Western  Australia. 
Beconvention.    See  Ceylon. 
Biparian  Owners.    See  Canada. 


Hatal — surety :  senatus  consuUum  Velleianum : 
de  authentiea'] — By  the  law  of  Natal  a  woman 
is  not  bound  as  surety,  even  when  she  executes 
a  deed  as  surety,  unless  she  expressly  renounces 
the  benefit  of  the  senatus  consuknm  Velleior- 
num  and  the  rule  de  aitthentiea;  nor  can  a 
husband  holding  a  general  power  of  attorney 
to  execute  securities  of  what  nature  or  kind 
soever  in  behalf  of  his  wife,  renounce  on  her 
behalf  those  benefits,  unless  authority  so  to 
do  is  expressly  contained  In'the  power.  Tke 
Natal  Bank  ▼.  Bond,  97 

Vayigable  Streams.    See  Canada. 

Hecessaries.    See  Admiralty. 

HegUgence.    See  Ship  and  Shipping. 

Hew  Brnnswick.    See  Admiralty, 


Sailing  Bale.    See  Admiralty. 

Servitude.    See  Canada. 

Set-off.    See  Jersey. 

Ship  and  Shipping — New  Zealand:  exeeuHre 
government :  harbour  :  control  of :  negUgenee  : 
liability:  crown  suits  act,  1861] — In  a  pro- 
ceeding under  the  Crown  Suits  Act,  1861, 
it  appeared  that  a  harbour  was  under  the 
management  of  the  Executive  Government  of 
the  colony,  which  appointed  the  harbour 
officials  and  received  rates  for  the  use  of 
staiths  and  wharves,  but  no  harbour  daes : — 
Held,  that  such  Executive  Qovemment  was 
liable  for  negligence  in  permitting  an  obstruc- 
tion to  remain  in  the  harbour  by  which  the 
plaintiff's  ship  was  injured.  JReg,v,  miUams, 
64 
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Bttftm  Motors.    See  Tramways. 


Viee-Admiralty  Oonrt.    See  Admibaltt. 


Ivoty.    See  Natal. 

Timber  Lieenee.    See  Canada. 

Tramwayi — Nm  South  Walei:  oommitdouerfor 
railwaifi :  iUam  m4>torg :  porter  to  vmh  :  tram^ 
KOiji  extemion  act^  1880,  48  Vict,  No.  25,  «.  3  ; 
eotutruetion] — ^The  Commissioner  for  Railways 
in  New  South  Wales  has  authority,  by  virtue 
of  the  provisions  contained  in  section  8  of  the 
T^mways  Extension  Act,  1880,  to  use  steam 
motors  on  tramways  constructed  under  the 
42  Vict.  No.  18.  The  Camtnisrioner  for  Bail- 
rrayi  v.  Toohey^  91 

^hN^,— That  section  6  of  the  Act  of  1880 
authorises  the  use  of  steam  motors  on  tram- 
ways constructed  under  that  Act.    Ibid. 


Victoria  :  exeevtor :  purohate  by : 
amdanee  of  tale] — A  sale  cannot  be  avoided 
merely  because  the  purchaser  might,  at  his 
option,  have  acted  as  trustee  of  the  property 
purchased.  D.  was  nominated,  widi  another, 
executor  of  his  father*s  will.  D.  did  not  prove 
the  will,  or  act  as  executor,  and  he  became 
the  purchaser  of  part  of  his  father's  estate  :— 
Held,  that  the  sale  could  not  be  set  aside, 
unless  it  were  shewn  that  D.  used  his  power 
to  obtain  an   unfair   advantage.     Clark  v. 

See  Cape  of  Good  Hope. 

Ytiid0r  tad  Pnrchiter.    See  Canada. 


YitXmAjtk—Melbowme  harbour  tnut  act,  1876, 
g.  46:  conMtructi4>n :  notice  of  action] — The 
Melbourne  Harbour  Trust  Act,  by  section  46, 
provides  that  notice  of  action  shall  be  given 
to  any  '<  person  "  before  the  issue  of  any  writ 
for  anything  done  under  the  Act  By  the 
interpretation  clause  "  person  "  shall  include 
a  corporation : — Held,  first,  that  commis- 
sioners appointed  under  the  Act  were  persons 
witMn  the  meaning  of  the  Act;  secondly, 
that  a  letter  complaining  of  certain  acts  but 
not  referring  to  legal  proceedings  was  not  a 
notice  of  action  within  the  meaning  of  the 
Act.  The  Union  Steamship  Co.  of  New  Zealand 
V.  The  Melbourne  Harbour  Trust  ComminicnerSt 
69 


See  Trustee. 


Water,  Sights  of.    See  Canada. 

Western  Aoftralia — crortn  grant:  re-entry  for 
ptiblie  purposes :  railways  act,  1878,  42  llct. 
c.  81.  «f.  14  and  16 ;  compensation] — The  Rail- 
ways Act  of  Western  Australia,  1878,  42  Vict, 
c.  31,  enables  the  Crown,  after  notice,  to  take 
land  for  railway  purposes,  making  compen- 
sation to  owners.    Thomas  v.  Sherwood,  15 

A  Crown  grant  of  land  contained  a  proviso  for 
re-entry  for  public  purposes  without  compen* 
sation : — Held,  that  a  notice  by  the  Crown  to 
such  a  grantee  to  take  land  must  be  deemed 
to  be  in  respect  of  the  proviso  contained  in 
the  grant  and  not  in  pursuance  of  the  Act, 
and  that  therefore  the  grantee  was  not  en- 
titled to  compensation.    Ibid. 
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[IN  THE  COURT  OP  APPEAL.] 

Admiralty.  1  cole  v.  the  great  Yarmouth 
1883.        >       steam-tug  company. 

Nov.  22.      J  THE  UNITED  SERVICE.* 


Towage  —  Negligence  —  Contract  ex- 
empting Ovmers  of  Tug  from  Liability. 

Where  the  otoners  of  a  tug  gave  notice 
thai  they  would  not  be  ansioercbble  for  any 
lo8»  or  damage  occasioned  to  any  vessel, 
boat  or  craft,  whUe  in  tow  of  the  tug,  by 
any  negligence  or  dejaidt  of  them  or  their 
servants,  and  such  notice  formed  part  of 
the  contract  between  the  plaintiff  and  the 
defendants, — Held,  affirming  the  decision 
of  the  Judge  of  the  Admiralty,  that  the 
owners  of  the  tug  were  not  liable  for 
the  loss  ^  the  plaintiff's  vessel  while  being 
towed  by  the  defendants*  tug,  although 
the  tug  took  fn,  tow  more  vessels  than  she 
could  manage,  and  mare  than  were  allotoed 
by  the  regulations  made  under  the  Piers 
amd  Harbours  Act,  1847  (10  &  11  Vict, 
c.  27),  and  the  Yarmouth  Port  Act,  1866. 

Appeal  from  the  judgment  of  the  Judge 
of  the  Admiralty  IHyision. 

The  case  is  reported  52  Law  J.  Hep. 
P.,  D.  &  A.  18. 

Action  against  the  defendants,  who  had 
contracted  to  tow  a  fishing-smack,  the 
property  of  the  plaintiff.  The  contract 
contained  a  oondi^on  that  the  defendants 
would  not  he  "  answerable  or  accountable 
for  any  loss  or  damage  whatever  which 

*  Coram  Brett,  M.R. ;  Baggallav,  L.J.,  and 
Bowen,  L  J.  . 

Vol.  63.— p.,  D.  Be  A. 


may  happen  to  or  be  occasioned  by  any 
vessel,  boat  or  craft,  or  any  of  the  cargoes 
on  board  of  the  same,  while  such  vessel, 
boat  or  craft  is  in  tow  of  either  of  the 
steam-tugs  in  the  river  or  at  sea,  and 
whether  arising  from  or  occasioned  by  any 
supposed  negligence  or  default'  of  them 
or  their  servants,  or  defects  or  imper- 
fections in  the  said  steam-tugs  or  either 
of  them,  or  the  machinery  or  any  other 
part  of  the  same." 

The  defendants'  tug,  having  already  three 
smacks  in  tow,  took  the  smack  of  the 
plaintiff  in  tow  down  the  Yarmouth  river, 
and  afterwards  took  three  other  vessels  in 
tow. 

The  regulations  made  under  the  Har- 
bours Docks  and  Piers  Clauses  Act,  1847 
(10  All  Vict.  c.  27),  and  a  local  Act  of 
1866,  forbid  a  tug  to  take  more  than  six 
▼essels  in  tow  at  once. 

The  current  was  strong,  the  tide  was 
flood,  and  the  sea  proved  too  strong  for 
the  tug  with  seven  vessels,  though  she 
could  have  towed  four  with  safety,  and 
the  smack  of  the  plaintiff  was  wrecked. 

In  an  action  by  the  owner  of  the  smack 
for  damages  for  the  loss.  Sir  R.  Phillimore 
gave  judgment  for  the  defendants. 

The  plaintiff  appealed. 

PhiUimore,  for  the  plaintiff. — There  is 
an  implied  warranty  that  the  tug  will 
not  tow  more  vessels  than  she  can  manage, 
and  that  she  will,  remain  able  to  tow' 
during  the  whole  period  of  towage,  just 
as  there  is  a  warranty  of  seaworthiness 
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Cole  V.  Oreat  Yarmouth  Stsam-Tug  Co.  {App,\ 

between  a  cargo  owner  and  a  ehipown^. 
The  iiotice  cannot  exclude  a  warranty 
given  by  the  common  law.  Steel  v.  The 
Stole  Lin^.  Company  (1),  The  Julia  (2) 
and  T^e  Miiinehaha  (3)  were  cited. 

J,  G.  Witt  {Webster,  Q.G.,  with  him), 
for  the  defendants,  was  not  called  on. 

Brett,  M.R. — This  appeal  must  be 
dismissed.  The  notice  formed  part  of  the 
contract  between  the  plaintiff  and  the  de- 
fendants, and  it  entirely  coyers  this  ease. 

Bagoallat,  L.J.,  and  Bowen,  L.J., 
concurred. 

Appeal  dismissed. 


Solicitors — Ingledew  &  Ince,  agents  for  Clowes 
&  Son,  Yarmouth,  for  plaintiff ;  Pritchard  k 
Sons,  agents  for  C.  H.  Wiltshire,  Yarmouth, 
for  defendants. 


[IN  THB  COURT  OP   APPEAL.] 

Admiralty.  1 

1883.       >  the  benare8.* 

Dec,  3.     J 


OoUision — EegvJcUians  for  Preventing 
Collisions  at  Sea — Departure  from  Bules 
to  avoid  immediate  Da/nger — Articles  18 
and  23—36  <Cr  37  Vict.  c.  86.  s.  17. 

In  order  to  take  a  vessel  out  of  article  18 
amd  bring  her  within  article  2^* of  the 
Regulations  for  Preventing  Collisions  at 
Sea,  the  departure  from  article  18,  which, 
under  the  provisions  q/"  36  c&  37  Viet,  c,  85. 
s,  17,  mtut  be  read  with  article  23,  must 
not  only  he  reasonable,  hut  the  ordy  chance 
of  avoiding  an  immediaie  danger. 

The  Khedive  (Law  Rep.  5  App.  Cas. 
876)  explained. 

Appeal  from  a  judgment  of  Sir  E. 
PhilUmore. 

The  action  arose  out  of  a  eolliaion  in 

m  Law  Bep,  3  App.  Cas.  72. 

(2)  14  Moore  PXJ.  210. 

(3)  1  Lush.  336. 

♦  Coram  Brett,  M.R.;  Baggallay,  L.J. ; 
Bowcn,  L.  J.,  and  Nantioal  Assessors. 


Adm. 

the  Engliah  Channel  between  the  barque 
Benares  and  the  steamship  Gerarda,  Sir 
R.  Phillimore  had  given  judgment  against 
the  owners  of  the  Benares  upon  the  ground 
that  the  collision  was  caused  by  the  ab- 
sence of  a  red  light  on  board  the  Benares, 
which  was  alone  to  blame,  and  that  the 
Qerarda,  which  wa^  making  about  seven 
knots  per  hour,  was  not  to  blame  for  not 
stopping  and  reversing.  During  the  aigu- 
ment  of  the  appeal  from  that  judgment  it 
was  contended  that  the  Gerarda,  by  reason 
of  the  speed  at  which  she  was  going,  ap- 
proached the  Benares  so  as  to  involve  risk 
of  collision,  and,  not  having  slackened 
speed,  had  therefore  infringed  article  18 
of  the  Regulations  for  Preventing  Col- 
lisions at  Sea,  1 880. 

By  article  18,  '*  Every  steamship,  when 
approaching  another  ship  so  as  to  involve 
risk  of  collision,  shall  slacken  her  speed 
or  stop  and  reverse,  if  necefisary.'' 

By  article  23,  "In  obeying  and  con- 
struing these  rules  due  r^ard  shall  be 
had  to  all  dangers  ef  navigation,  and  to 
any  special  circumstances  which  may 
render  a  departure  from  the  above  roles 
necessary  in  order  to  avoid  immediate 
danger." 

By  the  Merchant  Shipping  Act,  1873 
(36  k  37  Vict.  c.  85),  s.  17,  « If  in  any 
case  of  collision  it  is  proved  to  the  Court 
before  which  the  case  is  tried  that  any 
of  the  regulations  for  preventing  collision 
contained  in  or  made  under  the  Merdiant 
Shipping  Acts,  1854  and  1873,  has  been 
infringed,  the  ship  by  which  such  regala* 
tion  has  been  infringed  shall  be  deemed  to 
be  in  fault  unless  it  is  shewn  to  the  aatia- 
faction  of  the  Court  that  the  cinmmstanoeB 
of  the  case  made  departure  from  the  re- 
gulation necessary." 

HaU,  Q,C,,  and  BuckniU  (with  them 
W,  B,  Kennedy),  for  the  owners  of  the 
Benares,  contended  that,  upon  Uie  autho- 
rity of  The  Khedive  (1),  rule  18  was  im* 
perative,  and  that  a  deviation  from  it  was 
only  justifiable  where  the  danger  was  ex- 
ternal, as  from  the  perils  of  the  sea ;  And 
that  a  steamer  was  bound  to  obey  tbe 
article,  even  where  to  continue  at  full 
speed  would  be  the  only  ohanoe  of  avmd- 
ing  the  collision, 

(I)  Law  Rep.  5  App.  Cas,  876. 
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Fifdayj  Q.C.,  and  PkiUimorey  were  not 
csalled  upon  to  argue. 

Brett,  M.H.,  after  expressing  an  opinion 
that  the  collision  was  brought  about  by 
the  absence  of  a  red  light  on  board  the 
BenareB^  proceeded : — If  article  18  applied 
under  the  circumstances,  the  captain  of 
the  Gerarduy  there  being  no  other  vessel 
in  the  way,  ought  to  have  slackened  speed, 
or,  if  necessary,  stopped  and  reversed,  and, 
had  he  not  done  so,  he  would  have  broken 
the  article.  The  rules  of  navigation,  how- 
ever, are  contained,  not  in  article  18  alone, 
but  in  all  the  articles,  and  article  23  pro- 
vides a  case  in  which  article  18  is  not  to  be 
observed.  It  may  be  that,  even  if  the 
JSefiares  had  placed  the  Gerarda  in  such  a 
position  that  any  reasonable  man  would 
have  done  what  the  captain  of  the  Gerarda 
had  done,  yet,  if  the  CouH  upon  the  whole 
&ctB  could  not  come  to  the  conclusion  that 
the  case  came  within  article  23,  the  owner 
of  the  latter  ship  would,  nevertheless,  be 
liable.  I  accept  that  to  be  the  law  as  laid 
down  in  the  case  of  The  Khedive  (1),  how- 
ever harsh  it  may  seem.  The  case,  however, 
is  brought  within  article  23,  and  there- 
fore taken  out  of  article  18,  if  the  necessity 
of  the  particular  case  was  such  and  the 
drcnmstanoes  were  so  special  as  to  render 
a  departure  from  article  18  necessary  in 
order  to  avoid  a  collision.  In  the  present 
case  we  have  been  advised  as  a  fact  that 
the  ships  were  in  such  a  position  at  the 
moment  when  article  18  would  have 
applied  that  the  onlj  means  of  avoiding  a 
dangerous  collision  was  tor  the  Gerarda  to 
t«tarboard  her  helm  and  proceed  at  full 
speed.  K  the  position  of  the  ships  at  the 
time  when  article  18  would  have  applied 
was  such  that  the  only  means  of  avoiding 
an  immediate  and  dangerous  collision  was 
for  the  captain  of  the  Gerarda  not  to  act 
upon  article  18,  but  to  act  in  the  manner 
in.  which  he  did  act,  then  it  was  necessary 
for  him,  within  the  meaning  of  article  23, 
to  act  as  he  did  act  in  order  to  avoid  an 
immediate  danger.  If  that  be  so,  the  case 
is  brought  within  article  23.  It  was  con- 
tended that  article  23  did  not  apply,  because 
it  was  said  that  it  had  been  decided  in  the 
case  of  T/ee  Khedive  (1)  that  the  rule  did 
not  apply  to  dangei*  arising  from  ships  ap- 
proaching each  other,  but  to  some  outside 
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danger.  But,  in  my  opinion,  the  House 
of  Jjovds  did  not  so  decide.  Acting  upon 
the  advice  which  has  been  given  to  us  in 
this  case,  I  am  of  opinion  that  the  case 
comes  within  article  23,  and  I  therefore 
agree  with  the  judgment  of  the  Court  below. 

Baqoallat,  L.J. — I  am  of  the  same 
opinion.  It  was  decided  in  the  case  of 
The  Khedive  (1)  that  the  articles  must, 
under  section  17  of  36  &  37  Vict.  c.  85, 
be  strictly  followed,  and  that  actual 
necessity,  and  not  merely  considerations 
of  discretion  or  expediency,  even  though 
skilfully  acted  upon,  can  alone  excuse 
their  non-observance.  The  decision  in 
that  case  was  based  upon  the  particular 
circumstances.  The  question  there  was 
not  whether  the  circumstances  were  such 
as  to  render  it  necessary  to  depart  from 
the  article  in  order  to  avoid  danger,  but 
whether  the  captain,  having  actually  de- 
parted from  the  article,  could  be  excused, 
under  the  circumstances,  for  acting  as  he 
had  acted.  In  the  present  case  articles 
18  and  23  must  be  read  together ;  and,  act- 
ing upon  those  regulations,  and  the  advice 
which  has  been  given  by  the  Assessors,  I 
have  come  to  the  conclusion  that  the  case 
does  fall  within  article  23,  and  that  there 
was  sufficient  justification  for  departing 
from  article  18. 

BoWEN,  L.J. — I  am  of  the  same  opiniou. 
It  seems  to  me  to  have  been  decided  in 
the  case  of  T/te  KJi^dive  (1)  that,  when  the 
article  has  been  infringed,  it  is  no  answer 
to  say  that  the  person  so  infringing  it  has 
acted  to  the  b^  of  his  ability,  but  that 
the  rule  must  be  obeyed,  and  that  he 
cannot  simply  excuse  himself  for  not 
having  done  so.  The  question  is  whether 
article  18  has  been  infringed.  If  that 
article  stood  by  itself  it  might  be  said  that 
it  had  been  infiinged,  but  it  is  to  be  read 
together  with  article  23.  The  House  of 
Lords,  however,  points  out  in  the  case  of 
The  Khedive  (1)  that  the  two  articLjs  are 
to  be  read  together  by  the  light  of  section 
17  of  the  Merchant  Shipping  Act,  1873. 
By  that  section  it  must  be  shewn  to  the 
Court  where  the  articles  have  be-an  in- 
fringed that  the  circumstances  of  the  cose 
made  a  departure  from  the  rule  necessary, 
and  the  words  of  the  section  are  not  unlike 
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those  of  article  23.  In  order  to  excuse  an 
infringement  of  article  18  it  must  be  shewn 
that  what  the  captain  did  was  necessary. 
It  is  not  sufficient  to  shew  that  what  he 
did  was  advisable.  Section  17  says  that, 
when  a  departure  from  the  article  is  neces- 
sary, such  departure  will  be  excused.  The 
question,  therefore,  is  whether  the  de- 
parture was  necessary.  It  was  argued 
that  it  was  not,  even  where  it  is  the  only 
chance  of  safety,  and  that  success  was  the 
only  justification.  But  that  contention 
will  not  hold,  because  article  18  itself 
assumes  that  there  has  been  a  collision. 
It  was  also  said  that  the  risk  must  be  more 
than  the  mere  danger  of  collision,  and  that 
it  must  be  some  peril  by  sea  or  from  the 
land.  But  the  result  of  such  a  contention 
would  l)e  that  a  man  when  he  is  placed  in 
danger  from  land  may  refi-ain  from  stopping, 
but  when  at  sea,  although  he  hcos  the  lives 
of  all  the  people  on  bow*d  under  his  care, 
he  may  not  do  so.  Although  this  is  an 
extreme  case,  yet  it  is  the  fairest  way  of 
testing  whether  the  contention  raised 
would  not  reduce  the  article  to  an  ab- 
surdity. Unless  some  reasonable  interpre- 
tation be  put  upon  the  article  the  captain 
must  act  blindly.  If  by  disobeying  the 
article  he  has  just  one,  and  only  one, 
chance  of  avoiding  an  inevitable  danger 
and  of  saving  the  lives  of  those  on  board, 
it  seems  to  me  that  that  is  a  case  in 
which  a  departure  fi-om  the  article  would 
be  justifiable. 

Appeal  dismiased. 


Solicitors— Pritcliard  k   Sons,  for  appellants; 
T.  Cooper  &  Co.,  for  rebpondents. 
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Limitation   of  LiahUity  —  Collision  — 
Improjyer   Navigation  —  Merc^umt   Ship- 
ping  Act  Amendment  Act,  1862   (25  dtr  26 
Vict.  c.  63),  8,  54,  9uh'8.  4. 

Tlve  owners  of  the  steamship  W.  were 
lidd  liable  for  a  collision  which  was  caused 
by  /ler  steam  steeriiig  gear  breaking  down, 
Tlie  defect  in  tlhe  steering  gear  toas  due 
to  the  negligence  of  certain  persons  on 
shore  who  were  employed  by  the  owners^ 
and  not  to  any  negligence  on  the  part  of 
tits  crew.  In  an  action  by  the  ovmers  of 
tlie  W.  to  limit  their  liahUity  under  the 
provisions  of  t/ie  Afercluint  Shipping  Act 
Amendment  Act,  1862, — Held,  t/uU  the 
damage  was  caused  by  tite  **  improper  na- 
vigation "  of  tlie  W.f  within  the  meaning 
of  section  bii,siih-section  4,  of  thai  Ad,  and 
thai  the  owners  were  entitled  to  a  decree  of 
limitation. 

The  steamship  Warkworth^  while  on  a 
voyage  from  Newcastle-on-Tyne  to  Rot- 
terdam, came  into  collision  with  the  ship 
British  Enterprise.  At  the  trial  of  an 
action  for  damage  brought  by  the  owners 
of  the  British  Enterprise  against  the 
owners  of  the  Warkworth,  it  appeared  that 
the  collision  was  caused  by  the  steam 
steering  gear  of  the  Warkworth  breaking 
down,  owing  to  the  absence  of  a  proper 
pin  to  fix  a  nut,  which  in  its  turn  kept 
the  valve  in  its  place  on  the  spindl&  It 
was  proved  that  the  absence  of  this  pin 
was  not  owing  to  the  negligence  of  any  of 
the  crew  of  the  Warkworth^  but  to  the 
default  of  some  persons  on  shore  who 
were  employed  by  the  owners  to  look 
after  the  steam  steering  gear  while  the 
ship  was  in  port.  The  owners  were  held 
liable  for  the  collision. 

They  now  braught  their  action  to  limit 
their  liability  under  the  provisions  of  the 
Merchant  Shipping  Act  Amendment  Act^ 
1862. 

The  defendants  pleaded  that  'Hhe  losdi 
and  damage  caused  by  the  Warku.orih 
....  was  not  caused  by  reason  of  any 
improper  navigation  of  the  Warkworth^ 
within  the  meaning  of  section  54|  sub-sec* 
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tion   4y  of  the   Merchant   Shipping   Act 
Amendment  Act,  1862." 

Finlay,  Q.C.  (J,  G.  Hames  with  him), 
for  the  plaintiffs. — The  words  "  improper 
navigation  "  have  not  the  restricted  mean- 
ing sought  to  be  put  upon  them.  The 
defendants  are  driven  to  contend  that  if 
anything  were  done  or  omitted  to  be  done 
by  one  of  the  crew,  the  owners  can  limit 
their  liability,  but  not  if  some  one  on 
shore  does  or  omits  something  which  in 
the  absence  of  that  person  would  be  done 
by  the  engineer  of  the  ship.  How  can  it 
affect  the  question  what  is  "  improper 
navigation,''  whether  the  act  or  default  is 
that  of  some  person  who  is  employed  on 
shore  or  on  board  ship?  The  question 
what  is  navigation  must  depend  on  what 
the  act  is,  not  on  the  person  by  whom  the 
act  is  done.  Take  the  case  of  ships'  lan- 
terns improperly  repaired  on  shore,  so 
that  they  go  out,  and  a  collision  ensues. 
Can  it  be  said  that  that  is  not  "  improper 
navigation  " )  Or  a  defective  link  in  the 
chain-cable  which  parts,  and  the  ship 
drags  into  collision. 

He  cited  Good  v.  The  London  Steamship 
Oicners*    Mutv>al    Protzding    Association 

(1). 

J(.  E,   Webster,   Q,G.  {Phillimore  with 

him),  for  the  defendants. — This  section  is 
intended  to  limit  a  common  law  liability, 
and  must  therefore  be  construed  strictly. 
It  does  not  cover  a  case  of  improper  con- 
struction.    It  is  in  favour  of  the  defen- 
dants that  the  limitation  under  sub-sec- 
tions 1  and  2  is  wider.     If  there  is  some- 
thing to  be  done  to  the  ship  to  put  her 
in  proper  condition  before  she  starts,  how 
can  the  failure  to  do  it  be  said  to  be  "  im- 
proper navigation  "  1     The  argument  need 
not  be  limited  to  manoeuvring ;  but  if  the 
damage  is  caused,   not   by  the  wrongful 
act  of  any  one  on  board,  but  by  the  struc- 
tunil  defect  of  the  ship  herself,  that  is  not 
**  improper  navigation."     It  is  proved  that 
it  was  not  witibln  the  scope   of  the  cn- 
^neer's  duty  to  look  after  this  steering 
gear ;  but  an  independent  firm  of  marine 
engineers  is  employed  by  the  owners  for 
that  purpose.     It  is  submitted  that  this 
is  not  the  class  of  wrongful  act  or  default 

(1)  Law  Ucp.  6  C.r.  663. 
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from  which  the  Legislature  intended  to 
protect  owners. 

He  cited  GcUe  v.  Lawrie  (2),  T/ie  And(du' 
siaii  (3),  Cliapman  v.  The  Royal  Netherlands 
Steam  Navigation  Gompany  (4),  Steel  v, 
TJte  State  Line  Steamship  Company  (5) 
and  The  EUrick  (6). 

Finlay,  Q.G.,  in  reply. 

Butt,  J. — This  is  an  important  case, 
and  one  involving  very  considerable  diffi- 
culty. In  the  first  place,  I  do  not 
agree  that  those  statutes  enabling  ship- 
owners to  limit  their  liability  are  not 
most  valuable  Acts  of  Parliament;  nor 
do  I  agree  with  the  contention  that,  be- 
cause they  interfere  with  what  have  been 
called  common  law  rights,  they  are  to  be 
construed  differently  to  other  statutes.  In 
approaching  this  particular  question,  it 
seems  to  me  that  the  intention  of  the 
Legislatui*e  in  these  Acts  of  Parliament 
has  been  to  relieve,  or  rather  to  some 
extent  to  relieve,  shipowners  from  the 
liability  caused  by  the  negligence  of  their 
servants.  Priina  fade  I  do  not  see  why 
this  relief  should  be  limited  to  a  case  in 
which  damage  has  occurred  through  the 
negligence  of  the  master  and  crew,  or 
why  the  same  considerations  should  not 
apply  to  the  negligence  of  persons,  other 
than  the  master  and  crew,  employed  by 
the  shipowner  to  attend  to  the  ship  in 
preparation  for  the  voyage — as,  for  example, 
a  marine  engineer  employed  while  the 
ship  is  in  port  to  overhaul  the  machinery. 
It  seems  to  me  that  this  conclusion  is 
strengthened  by  the  wording  of  the  two 
first  sub-sections,  which  omit  the  words 
**  improper  navigation,"  and  allow  limita- 
tion of  liiibility  where  the  loss  occurs  with- 
out the  actual  fault  or  privity  of  the  owner. 
In  my  opinion,  thb  shews  an  intention  to 
I'elieve  the  shipowner  where  damage  has 
been  caused  by  the  neghgence  of  his  serv- 
ants, where  he  himself  has  not  been  to 
blame.     But  it  is  said  that  would  be  all 


(2)  5  B.  &  C.  156. 

(3)  47  Law  J.  Rep.  P.,  D.  &  A.  6o  ;  Law  Rep. 

3  P.  D.  182. 

(4)  48  Law  J.  Rep.  Chanc.  44 U ;    Law  Rep. 

4  P.  D.  157. 

(5)  Law  Rep.  3  App.  Cas.  72. 

(6)  60  Law  J.  Rep.  P.,  D.  &  A.  66 :  Law  Rep. 
G  P.  D.  127.  ^ 
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very  well,  if  it  were  not  for  the  positive 
wording  of  the  sub-section  in  question — 
— namely,  sub- section  4  —  which  enables 
an  owner  to  limit  his  liability  only  where 
the  loss  or  damage  is  occasioned  by  "  im- 
proper navigation."  It  is  said  that  "  impro- 
per navigation"  cannot  be  construed  to 
mean  anything  other  than  the  negligence 
of  the  master  and  crew  in  the  course 
of  the  voyage.  Prima  fade  it  would 
seem  to  be  "  improper  navigation "  for  a 
steamship  to  run  into  a  vessel  at  anchor. 
In  such  a  case  the  damage  might  be  caused 
by  the  negligence  of  the  persons  in  charge 
of  the  ship,  or  it  might  be  caused,  for  ex- 
ample, by  improper  loading  of  the  ship  by 
the  stevedore.  Take  a  case  in  which  a  ship 
IB  so  negligently  loaded  by  the  stevedore  that 
it  is  found,  after  the  voyage  has  commenced 
and  when  it  is  too  late  to  remedy  it,  that 
the  ship  will  not  answer  her  helm,  and  runs 
into  another  vessel,  through  no  fault  of  the 
master  and  crew.  I  confess  I  do  not  see 
why  that  is  not  "  improper  navigation." 
I  suggested,  during  the  course  of  the  argu- 
ments, other  possible  circumstances,  as 
where  persons  at  the  order  of  the  owners 
supply  improper  coals  to  the  ship,  and  the 
engineers  are  unable  to  keep  steam  on 
their  boilers,  and,  in  consequence,  a  colli- 
sion occura.  Why  is  that  not  "  improper 
navigation  "  t  Let  us  now  suppose  that 
an  accident  has  occurred  from  the  falling 
out  of  a  pin,  as  in  the  present  case,  and 
that  that  pin  had  been  put  in  negligently 
by  the  engineer  during  the  voyage.  It 
is  not  contended  that  that  would  not  be 
**  improper  navigation."  Let  us  now  go  a 
step  further,  and  suppose  that  the  ship's 
engineer  had  put  in  the  pin  while  in  port, 
an  hour  before  the  ship  started  on  her 
voyage.  Could  it  be  then  said  that  the 
collision  was  not  caused  by  "  improper 
navigation  "  1  Now,  suppose  that,  while 
the  ship  is  in  port,  a  marine  engineer  is 
sent  by  the  ownei*  to  overhaul  the  ma- 
chinery, and  htj,  in  the  ordinary  course  of 
his  business,  puts  in  the  pin — why  should 
it  be  less ''  improper  navigation"  if  the  pin 
be  put  in  by  the  marine  engineer  than  if 
put  in  by  the  ship's  engineer  1  1  have  a 
very  strong  feeling  that  this  case  is  with- 
in the  intention  of  the  Act,  and,  so  feel- 
ing, I  am  strengthened  in  refusing  any 
interpretation   of  the  Act   which  would 


tend  to  thwart  its  object.  I  therefore 
come  to  the  conclusion  that  I  am  not  pre- 
vented from  saying  that  there  has  been 
"  improper  navigation "  of  this  ship,  and 
that  this  Act  applies.  I  accordingly  grant 
a  decree  in  the  terms  asked  for. 


Solicitors —Thomas  Cooper  &  Co.,  for  plaintiffs ; 
Gregory,  Rowcliffes  &  Co.,  for  defendants. 


RALTY.  1 
83.  > 

.  27.    J 


Admiralty. 
1883. 
Nov. 


THE   PALERMO. 


Discover^/ — Insj}ection  of  Documents — 
Copies  of  Depositions  viade  before  Heceiver 
of  Wrecks — Privilege. 

In  a  collision  action  th-e  plaintiff's*  soli- 
citors, for  t/is  purposes  of  tJie  actiony  ob- 
tained from  the  Board  of  Trade  copies  of 
depositions  made  before  tJve  Receiver  of 
Wrecks  by  the  master  and  crew  of  the 
plaintiffs*  ship  as  to  the  circumstances  of 
the  collision  : — Held,  tfiat  the  copies,  Staving 
been  obtained  by  tJie  solicitors  for  tJie  pur- 
j)oses  of  the  action,  were  privileged,  and 
that  the  Court  would  not  enquire  for  what- 
2)urpose  the  original  depositions  were 
made. 

Action  for  damage  by  collision. 

Sivhbs,  for  the  defendants,  moved  for 
an  order  to  inspect  certain  documents  de- 
scribed as  copies  of  depositions  made  by 
the  master  and  crew  of  the  plaintiffs'  ship, 
the  Eivoli,  before  the  Receiver  of  Wrecks, 
under  the  432nd  section  of  the  Merchant 
Shipping  Act,  1854,  and  obtained  by  the 
plaintiffs'  solicitors  for  the  purposes  of 
advising  the  plain tiii^  as  to  their  rights 
against  the  defendants,  and  for  the  pur^ 
poses  of  the  action.  These  documents  are 
copies  of  depositions  which  are  not  privi- 
leged.    It  is  true  the  copies  were  obtained 
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for  the  purposes  of  the  action;  but  the 
proper  thing  to  look  at,  is  the  purpose 
for  which  the  original  depositions  were 
made. 

It  is  immaterial  what  the  copies  were 
made  for^  as  it  is  the  substance  of  the  de- 
positions, not  the  piece  of  paper  on  which 
they  are  written,  of  which  inspection  is 
sought. 

He  dted  Bustroa  v.  White  (!)  and  T^ie 
Scuthwark  and  VauxhaU  WcUerworka  Conir 
pany  v.  Quick  (2). 

PhiUimore,  oonlray  cited  Anderson  v. 
The  Bank  of  British  Columbia  (3). 

Butt,  J. — In  this  case  I  am  not  dis* 
posed  to  order,  neither  shall  I  order,  the 
inspection  of  the  copies  of  these  docu- 
ments. In  the  first  place,  I  am  not  at  all 
sure  that  the  Board  of  Trade  would  not 
be  right  in  refusing  copies  of  such  docu- 
ments as  these  to  the  public.  I  do  not 
know  in  this  particular  instance  what  the 
documents  are;  but  I  know  that  they 
are  documents  taken  from  masters  of  ves- 
sels by  officers  of  the  Board  of  Trade,  or 
persons  acting  for  the  time  as  such,  for 
statistical  purposes ;  and  I  think  it  would 
be  very  imdesirable  that  masters  of  ships 
should  be  interrogated  for  a  number  of  &cts 
for  statistical  purposes,  and  then  that  these 
reports  or  returns  so  made  should  be  dis- 
closed; because  it  would  simply  end  in 
this — that  masters  of  vessels  would  be 
instructed  by  their  owners  not  to  supply 
more  information  than  they  could  help, 
and  the  public  service  would  necessarily 
suffer.  I  am  not,  therefore,  dispased  to 
go  out  of  my  way  to  force  disclosure  of 
such  documents  as  these.  In  the  first 
place,  I  think  this  doctrine  of  discovery 
has  been  carried  quite  far  enough  by  the 
Courts.  I  will  not  presume  to  say  that 
the  decided  cases  have  gone  too  far ;  but  I 
^will  say  that  I  will  not  carry  the  matter  one 
step  further.  That  being  so,  what  is  the 
fact  here  f  Discovery  is  sought  of  certein 
documents,  and  those  documents  are  copies 


(1)  45  Law  J.  Rep.  Q.B.  642;  Law  Rep. 

1  Q.B.  D.  423. 

(2)  47  Law  J.  Rep.  Q.B.  258 ;  Law  Rep. 
3  Q.B.  D.  815. 

(3)  45  Law  J.  Rep.  Chanc.  449 ;  Law  Rep. 

2  Ch.  D.  644. 


of  certain  depositions.  These  copies,  which 
are  the  documents  of  which  discovery  is 
sought,  were  obtained  for  the  purposes  of 
this  suit,  and  form — to  use  the  expression 
made  use  of  in  some  of  the  cases — part  of 
the  brief.  That  being  so,  I  think  it  comes 
within  the  privilege,  and  I  shall  not  go 
out  of  my  way  to  enquire  for  what  pur- 
pose the  original  depositions  were  made. 
Copies  having  been  obtained  for  the  pur- 
pose of  the  suit,  as  part  of  the  brief,  and 
the  copies  being  documente  of  which  dis- 
closure is  asked,  I  hold  that  these  copies 
are  privileged,  and  I  decline  to  make  the 
order. 

[N.B. — From  this  decision  the  defen- 
dants appealed,  and  on  the  3rd  of  Decem- 
ber the  Court  of  Appeal  (cor(tm  Brett, 
M.R.,  Baggallay,  L.J.,  and  Bowen,  L.J.), 
dismissed  the  appeal,  without  delivering 
formal  judgment.] 


Solicitors — Thomas  Cooper  &  Co.,  for  plaintiffs ; 
Stokes,  Saunders  k  Stokes,  for  defendants. 
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Practice — Appeal  from  Passage  Court 
of  Liverpool — Time  for  Appeal  expired — 
Enlargement  of  Time — The  County  Courts 
Admiralty  Jurisdiction  Act,  1868  (31  d:  82 
Vict,  c.  71),  ss.  25,  26  and  27— The  County 
Courts  Act,  1876  (38  df  39  Vict.  e.  50), 
s,  6. 

Section  6  of  the  County  Courts  Act, 
1875,  provides  an  dUemative  mode  of  ap- 
peal by  way  of  motion,  hut  does  not  super^ 
sede  the  old  practice  with  regard  to  appeals 
from  inferior  Courts  having  Admiralty 
jurisdiction.  The  provisions  of  the  Act  of 
1868,  therefore,  relating  to  appeals  from 
the  Court  of  Passage  are  still  in  force,  and 
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the  discretionary  power  of  the  Court  to 
allow  an  appeal  after  the  time  for  such 
appeal  has  expired,  remains. 

This  was  an  application  by  way  of  mo- 
tion for  leave  to  appeal  from  a  judgment 
of  the  Court  of  Passage  of  Liverpool,  not- 
withstanding the  time  limited  for  lodging 
the  instrument  of  appeal  had  elapsed.  It 
appeared  that  the  action  was  heard  on  the 
17th  of  October,  and  judgment  given  for 
the  defen4ants.  The  plaintiffs,  the  pre- 
sent appellants,  resided  in  Kussia,  and 
before  notice  of  appeal  could  be  given,  it 
was  necessary  to  communicate  with  them. 
Their  answer  was  not  received  by  their 
solicitors  until  the  evening  of  the  26th  of 
October.  On  the  27  th  the  solicitors  at- 
tended before  the  Registrar,  to  fix  the 
amount  of  security  for  costs,  the  lodging 
of  which,  is  a  condition  precedent  to  the 
bringing  of  the  appeal.  The  question  was 
discussed,  and  then  adjourned  by  the  Re- 
gistrar, without  prejudice  to  the  appel- 
lants' right  to  lodge  their  instrument  of 
appeal  on  that  day.  The  notice  of  appeal 
was  accordingly  lodged,  and  on  a  subsequent 
day  an  order  was  made  by  the  Registrar 
that  security  should  be  given  by  cash 
deposit  of  40Z.  This  order  was  complied 
with ;  and  the  appellants,  upon  receiving 
notice  from  the  respondent  that  they 
should  contend,  on  the  hearing  of  the 
appeal,  that  the  notice  was  bad,  security 
not  having  been  given  in  time,  abandoned 
the  former  notice,  and  now  came  to  the 
Court  for  leave  to  appeal,  notwithstanding 
the  time  had  expired. 

PhtUimore,  for  the 'appellants,  moved 
accordingly.  He  cited  The  Forest  Queen 
(1)  and  The  Ganges  (2). 

Myhurghy  Q.C.  {BuckniU  with  him),  for 
the  respondents. — The  procedure  is  go- 
vemed  by  the  County  Courts  Act,  1875, 
section  6,  and  the  old  procedure  is  entirely 
superseded.  If  that  is  so,  the  appeal 
must  be  by  motion,  and  the  Court  has  no 
jurisdiction  to  extend  the  time.  He  cited 
Tennant  v.  Rawlings  (3). 

PhiUimore,  in  reply. — The  Act  of  1875 

(1)  40  Law  J.    Rep.  Adm.   17;    Law   Rep. 
3  Adm.  299. 

(2)  Law  Rep.  5  P.  D.  247. 
(8)  Law  Rep.  4  C.P.  D.  133. 


only  gives  an  alternative  form  of  appeal, 
and  does  not  do  away  with  the  old  one. 
The  Act  only  uses  the  words  "  it  shall  be 
lawful " ;  it  does  not  say  the  appeal  '*  shall 
be"  by  way  of  motion.  He  cited  The 
Amstel  (4). 

The  President  (Sir  Jaices  Hannek).— 
I  am  of  opinion  that  we  have  still  discre- 
tionary power  to  extend  the  time  for 
lodging  the  '*  instrument  of  appeal,"  and 
that  we  ought  to  do  so  in  this  case.  It  is 
a  mere  slip  that  the  appellants  are  oat  of 
time :  they  did  not  lie  by,  but  contem- 
plated an  appeal  from  the  first.  I  have 
not  been  able  to  see  any  answer  to  the 
26th  and  27th  sections  of  the  Act  of  1868, 
where  tliese  appeals  are  dealt  with.  That 
Act  has  never  been  repealed,  and  is  there- 
fore still  in  force.  The  leave  asked  for 
will  therefore  be  granted. 

Butt,  J. — I  am  of  the  same  opinion. 
The  Act  of  1875  only  provides  an  alter- 
native mode  of  appeal.  The  sections  of 
the  Act  of  1868  with  reference  to  these 
appeals  are  not  repealed ;  the  Act  of  1875 
therefore  does  not  superaede  them.  That 
being  so,  our  discretion  remains,  and  it 
seems  to  me  this  is  a  very  proper  case  in 
which  to  exercise  it. 


Solicitors — Toller  &  Co.,  agents  for  Stone, 
Fletcher  &  Hull,  Liverpool,  for  pluntiff; 
Gregory,  Rowcliffes  &  Co.,  agents  for  Hill, 
Dickinson  k  Co.,  Liverpool,  for  defendants. 


(4)  47  Law  J.  Rep.  P.,  D.  &  A.  11  ; 
2  P.  D.  186. 
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WELDON  V.  WBLDON. 


JiesiittUion  of  Conjugal  Rights — Decree 
—  Enfwcemenl  —  Aitadiment — 20  d^  21 
Via.  c.  85.  M.  17  and  22. 

A  decree  against  a  husband  for  restitu- 
tion of  conjugal  rights  is  not  satisfied  by  the 
respondent  providing  a  house  with  furniture 
and  servants  for  the  use  of  the  petitioner ^ 
and  offering  to  pay  her  a  yearly  allotoancCf 
if  he  does  not  return  to  cohabitation,  and 
his  obedience  to  the  decree  unU  tJierefore  be 
enforced  by  aU^ichment, 

In  ibis  case  a  wife  had  obtained  a 
decree  for  restitution  of  conjugal  rights. 

The  respondent  did  not  return  to  co- 
habitation, but  he  had  made  an  affidavit  in 
which  he  stated  that  since  the  date  of 
the  decree  he  had  taken  a  famished  house 
for  the  petitioner,  and  had  provided  two 
servants  to  wait  upon  her,  and  that  he 
was  also  prepared  to  pay  her  an  allowance 
of  500^.  per  annum. 

The  facts  of  the  case  are  more  fullj 
stated  in  the  judgment. 

The  petitioner,  in  person,  moved  the 
Court  to  issue  an  attachment  against  the 
respondent  for  non-compliance  with  the  de- 
cree for  restitution  of  conjugal  rights. 

Inderwick,  Q.C.  (with  him  Searle),  for 
the  respondent. — The  order  of  the  Court 
has  been  complied  with  bj  the  respondent 
providing  a  house  for  the  petitioner,  with 
furniture  and  servants,  and  undertaking 
to  pay  her  an  adequate  allowance.  It  is 
submitted  that  the  old  practice  of  the 
Ecclesiastical  Courts  in  suits  for  restitu- 
tion of  conjugal  rights  will  not  now  be 
followed,  although  the  form  of  procedure 
is  unchanged.  In  Orme  v.  Ortne  (1),  it 
was  held  by  Sir  Christopher  Robinson 
that  residence  under  the  same  roof  with 
the  petitioner  was  a  sufficient  compliance 
with  the  order  of  the  Court ;  but  since  the 
passing  of  the  Divorce  and  Matrimonial 
Causes  Act,  1857  (2),  even  that  is  not 
neoeaaaiy.  Under  the  old  jurisdiction  a 
suit  for  restitution  of  conjugal  rights  was 
a  wife's  only  remedy  for  compelling  her 

ri)  2  Add.  Ec  Rep  382. 
(2)  20  &  21  Vict.  c.  85. 

Vol.  53— P.,  D.  A:  A. 


husband  to  support  her,  for  desertion  not 
coupled  with  adultery  gave  her  no  remedy ; 
while  a  voluntary  separation  was  not  re- 
cognised by  the  kiw,  and  separation  deeds 
were  considered  to  be  contrary  to  public 
policy.  On  the  other  hand,  the  Divorce 
and  Matrimonial  Causes  Act,  1857  (2), 
has  given  the  wife  a  new  remedy  by  a  suit 
for  a  judicial  separation  on  the  ground 
of  desertion.  Section  17  empowers  the 
Court  of  Divorce  not  only  to  make  a 
decree  for  restitution  of  conjugal  rights, 
but  also  to  oixler  the  payment  of  alimony. 
Again,  the  provision  in  section  22,  that  the 
Court  shall  proceed  in  conformity  with  the 
principles  and  rules  of  the  Ecclesiastical 
Courts,  is  made  subject  to  the  provisions 
contained  in  the  Act,  and  in  the  rules  and 
orders  to  be  made  thereunder. 

[The  President. — There  is  nothing 
restricting  the  powers  of  the  Court  in 
suits  for  restitution  of  conjugal  rights.] 

No ;  but  ib  is  submitted  that  the  Court 
will  not  now  grant  an  attachment  for  dii«- 
obedience'  to  a  decree  for  restitution  of 
conjugal  rights,  since  the  wife  has  an 
alternative  remedy  by  obtaining  alimony. 

Cur.  adv,  vuU. 

The  President  (Sir  James  Hannen) 
(on  November  27). — This  is  a  suit  by  a 
wife  for  restitution  of  conjugal  rights. 
The  husband  originally  pleaded  a  defence 
which  was  subsequently  withdrawn,  and 
he  submitted  to  a  decree  in  the  usual  form, 
that  he  should  "  take  the  petitioner  home 
and  receive  her  as  his  wife,  and  render 
her  conjugal  rights."  The  petitioner  now 
prays  for  an  attachment  against  the  re- 
spondent for  disobedience  of  this  order  of 
the  CoUrt.  The  respondent  alleges  that 
he  is  not  in  contempt,  inasmuch  as  he  has 
complied  with  the  decree,  or  shewn  h's 
readiness  to  do  so. 

What  has  in  fact  been  done  appears 
from  an  affidavit  by  the  respondent,  in 
which  he  says,  "  On  the  3rd  of  November, 
I  addi*e8sed  to  the  petitioner  a  letter,  of 
which  the  following  is  a  copy  : — *  3rd 
November,  1883.  I  judge  from  your 
skffidavit,  of  which  I  have  been  informed, 
that  you  expected  some  answer  to  your 
letter  of  the  8th  of  October.  I  can  only 
repeat  what  1  wrote  in  July  of  last  year, 
that,  as  we  have  now  been  living  apart 
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for  many  years,  it  must  surely  be  possible 
to  come  to  some  agreement  to  oontinue  to 
do  so,  as  our  living  together  again  could 
only  entail  certcdn  misery  on  both  of  us. 
The  fact  of  your  serving  me  with  a  writ 
in  an  action  of  libel  at  the  same  time  that 
you  served  me  with  the  decree  of  the 
Couii  would  of  itself  shew  this.  I  am 
quite  willing,  a^  I  have  always  been,  to 
settle  a  proper  allowance  upon  you,  when 
you  might  continue  to  pursue  your  own 
objects  in  life  unfettered  by  me,  which  you 
never  could  do  if  we  lived  together. — W. 
H,  Weldon.'  Since  the  petitioner's  ap- 
plication to  the  Court  on  the  6th  of  No- 
vember, I  have  taken  a  furnished  house 
as  a  residence  for  the  petitioner,  Acton 
House,  Acton,  in  the  county  of  Middlesex, 
at  a  rental  of  20/.  for  the  first  month,  and 
reduced  terms  if  the  house  meets  with 
approval,  and  servants  have  also  been 
provided  for  her,  and  I  have  given  her 
notice  thereof  in  a  letter,  of  which  the 
following  is  a  copy  : — *  12th  November, 
1883.  I  have,  since  your  application  to 
the  Court  on  the  6th  instant,  taken  a 
furnished  house  for  your  residence,  namely, 
Acton  House,  Acton,  Middlesex,  and  en- 
gaged two  servants.  I  will  pay  the  rent 
so  long  as  the  house  is  occupied,  and  also 
continue  your  present  allowance  of  500/. 
per  annum,  which  shall  be  paid  monthly 
as  heretofore.  If  you  would  prefer  to  live 
in  any  other  neighbourhood,  I  am  willing 
to  make  what  arrangement  I  can  to  meet 
your  wishes. — W.  H.  Weldon.'  I  am 
ready  and  willing  to  continue  the  allow- 
ance of  500/.  a  year  made  by  me  to 
the  petitioner,  or  to  make  such  other 
allowance  as  the  Court  shall  consider  just 
and  proper." 

The  petitioner  insists  that  the  respondent 
IS  required  by  the  deciT,e,  not  merely  to 
provide  her  with  a  house,  servants,  and 
allowance,  but  to  live  under  the  same  roof 
with  her.  This  is  the  question  which  I  am 
called  u[K)n  to  decide. 

The  jurisdiction  under  which  the  Court 
acts  in  such  cases  as  the  pi^esent  is  con- 
ferred by  the  Divorce  Act,  1857  (2),  by 
the  17th  section  of  which  it  is  enacted 
that  ''application  for  restitution  ofcoojugal 
rights  may  be  made  by  either  husband 
or  wife  by  petition  to  the  Court  j  and  the 
CotArt,  on  being  satisfied  of  the  truth  of 


the  allegations  therein  contained,  and  that 
there  is  no  legal  ground  why  the  same 
should  not  l>e  granted,  may  decree  such 
restitution  of  conjugal  rights,  and,  where 
the  application  is  by  the  wife,  may  make 
any  order  for  alimony  which  shall  be 
deemed  just."  By  the  22nd  section  it  is 
enacted  that ''  in  all  suits  and  proceedings, 
other  than  proceedings  to  dissolve  any 
marriage,  the  Court  shall  proceed  to  act 
and  give  relief,  on  principles  and  rules 
which  in  the  opinion  of  the  Court  shall  Ije, 
as  nearly  as  may  be,  conformable  to  the 
principles  and  rules  on  which  the  Eccle- 
siastical Courts  have  heretofore  acted  and 
given  relief,  but  subject  to  the  provisions 
herein  contained,  and  to  the  rules  and 
orders  under  this  Act."  The  question, 
therefore,  arises,  what  were  the  principles 
and  rules  applicable  to  this  case  on  which 
the  Ecclesiastical  Courts  exercised  this 
jurisdiction. 

The  principle  deiived  from  the  common 
law    on  which  the  Ecclesiastical   Courts 
proceeded  was  this,  that  it  is  the  duty  of 
married  pei'sons  to  live  together,  and  that 
this  duty  should  be  onfoixjed  by  the  Court, 
unless  it  could  be  shewn  that  the  com- 
plaining party  had  been  guilty  of  some 
matrimonial  offence  for  which  a  judgment 
authorising  their  living  apart  might  have 
been  obtained  by  the  other.     Authority  for 
this  proposition  is  not  needed,  but  I  may 
quote  the  statement  of  Blackstone,  that 
'*  the  suit  for  restitution  of  conjugal  rights 
is  brought  whenever  either  the  husband 
or  the  wife  is  guilty  of  the  injury  of  sub- 
traction, or  lives  separate  from  the  other, 
without  sufficient  reason,  in  which  case 
they  will  be  compelled  to  come  together 
again,  if  either  party  be  weak  enough  to 
desire  it,  contrary  to  the  inclination  of  the 
other."     The  mode  in  which  the  decree 
of  the  Court  was  enforced  was  by  impri- 
sonment  until    obedience  was    enforced. 
Barlee  v.  Barl&i  (3)  and  Lakin  v.  Lakin 
(4)  are  instances,  the  one  of  a  husband, 
the  other  of  a  wife,  being  imprisoned  for 
long  periods  for  not  obeying  the  order  of 
the  Court.     In  Barhe  v.  Barlee  (3)  Sir 
John  Nicholl  fully  explains  the  function 
and  duty  of  the  Court  in  such  cases :— "  A 
notion  prevails  that  a  contempt  must  he 

(8)  1  Add.  Kc.  Rep.  305. 
(4)  1  Spinks,  274. 
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Bome  disrespect  to  the  Court,  and  that 
the  imprisonment  is  in  the  discretion,  and 
terminable  at  the  plea^ni-e,  of  the  Judge. 
This  is  very  erroneous.  Contempts  are 
usually  incurred  by  a  party's  neglect  or 
refusal  to  do  some  act  which  is  in  justice 
due  to  the  other  i)arty  in  the  cause,  such 
U.S  the  giving  in  of  answers,  the  payment 
of  costs,  or  the  like,  and  the  imprisonment 
which  follows  is  at  the  prayer  of  the 
other  party,  a  prayer  to  which  he  cannot 
refuse  to  accede  without  a  breach  of  its 
duty  and  a  denial  of  justice.  By  the 
law  of  this  country  married  persons  are 
bound  to  live  together,  and  if  either  with- 
draws without  lawful  cause,  the  other 
may,  by  writ  in  the  Ecclesiastical  Couii;, 
compel  the  party  withdrawing  to  return 
to  cohabitation."  Although  Sir  J.  NichoU 
expressed  sincere  commiseration  for  the 
*'  unhappy  woman,"  he  refused  to  release 
her  after  nearly  two  years'  imprisonment 
unless  she  promised  to  return  to  her  hus- 
band. In  Lakin  v.  Lakin  (4),  after  three 
years'  incarceration,  the  husband  was  re- 
leased, upon  shewing  that  he  had  a  good 
defence  which  he  had  neglected  to  plead. 
In  ScoH  V.  Scott  (5)  Lorcl  Pqnzance  held 
that  he  had  no  discretion  to  enquire  into 
the  motives  of  the  petitioner  in  bringing 
the  suit,  but  must  grant  a  decree,  unless 
the  petitioner  had  been  guilty  of  an  offence 
which  would  have  been  ground  for  a 
judicial  separation;  and  in  Alexander  v. 
Alexander  and  Amos  (6),  Sir  Cresswell 
Cresswell  granted  an  attachment  to  en- 
force a  decree  of  restitution.  It  follows 
from  these  decisions  that  I  am  bound  to 
allow  the  attachment  asked  for. 

My  attention  was  directed  by  counsel 
to  the  law  of  Scotland  upon  this  point.  By 
that  law  a  decree  of  adherence,  the  equiva- 
lent of  our  restitution  of  conjugal  rights, 
may  be  obtained,  but  it  cannot  be  enforced 
by  imprisonment ;  it  may,  however,  be 
followed  by  a  decree  for  suitable  alimony. 
I  do  not  hesitate  to  say  that  the  Scotch 
law  on  this  subject  ap{>ears  to  me  much  to 
be  preferred  to  our  own.  Our  Ecclesiastical 
Courts  did  not  attempt  to  do,  and  could  not 
do,  more  than  compel  an  unwilling  husband 

(5)  4  Sw.  Sc  Tr.  113;  34  Law  J.  Bep.  P.,  M.  & 
A.  23. 

(6)  2  Sw.  &  Tr.  385  ;  30  J^w  J.  Rep.  P.,  M.  & 
A.,  173. 
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to  allow  his  wife  to  live  under  the  same 
roof  with  him.  The  only  i-eal  advantage, 
thei*efore,  which  a  wife  can  obtain  from 
a  decree  of  restitution  is  this,  that  a  suit- 
able dwelling  and  maintenance  may  be 
provided  for  her,  and  this  could  be  secured 
by  compelling  the  husband  to  allow  her 
proper  alimony,  without  requiring  her  to 
live  with  him  against  his  will.  Still, 
though  I  regret  that  the  English  law  on 
this  subject  should  differ  from  the  law  of 
Scotland — and,  I  believe,  of  most  other 
countries — I  am  of  course  bound  to  ad- 
minister  it  as  I  understand  it  to  be ;  and 
I  can  find  nothing  in  either  of  the  Matri- 
monial Causes  Acts,  or  in  the  decisions  of 
my  predecessors,  which  would  justify  mo 
in  refusing  to  enforce  by  attachment  a 
decree  for  restitution  of  conjugal  rights. 
It  was  suggested  by  Mr.  Inderwick  that 
the  power  given  to  the  Court  by  the  17th 
section  of  the  Matrimonial  Causes  Act, 
1857,  where  the  application  is  made  by 
the  wife,  to  make  any  oi-der  for  alimony 
which  shall  be  deemed  just,  contemplates 
the  substitution  of  an  order  for  alimony 
for  a  decree  of  restitution ;  but  I  am  clearly 
of  opinion  that  this  power  is  given  in 
addition  to,  and  not  by  way  of  substitution 
for,  tliat  of  decreeing  restitution,  which  is 
left  to  be  governed  by  the  principles  which 
were  acted  upon  in  the  Ecclesiastical 
Courts. 

For  these  reasons  I  feel  constrained  to 
allow  the  attachment  asked  for  to  be 
drawn  up,  but  it  may  remain  in  the  office 
for  a  fortnight  from  this  day,  and  is  not 
to  be  issued  then  if  the  respondent  in  the 
mean  time  complies  with  the  oitler  of  the 
Court.  The  petitioner  is  entitled  to  the 
costs  of  this  motion. 


Solicitors — J.  Neal,  for  the  respondent. 
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Jan.  11,       ^  ™^   CAMELLIA. 

12,  22. 

Salvage — Services  interrupted. 

Services  whicJi  contribute  to  the  uUimats 
safety  of  a  vessel  in  distress ,  if  interrupted 
before  completion  witlwut  default  of  tfie 
scUvorSf  are  entitled  to  some  remuneration y 
not  only  where  a  vessel  has  been  saved  from 
a  position  of  imminent  peril,  but  also  in 
a  case  where  the  vessel  is  brought  irUo  a 
position  of  greaJter  comparative  safety  than 
that  in  which  she  was  when  slie  ashed  for 
assistance. 

This  was  an  action  for  salvage  services 
rendered  to  the  steamship  Ccumellia  by  the 
steamship  Victoria,  The  material  facts 
are  set  out  in  the  judgment,  but  it  should 
be  stated  that  the  CamsUia  after  she  was 
left  by  the  Victoria  continued  her  voyage 
under  sail,  by  which  means  she  arrived, 
on  the  5  th  of  July,  within  120  miles  of 
Queenstown,  having  sailed  between  300 
and  400  miles.  She  was  then  picked  up 
by  a  steam-tug  and  towed  into  port. 

Cohen,  Q,0.f  and  French,  for  the  salvors, 
cited  The  Melpomene  (1)  and  The  Un- 
daunted (2). 

Phillimore  and  W,  R.  Kennedy,  for  the 
defendants,  cited  The  Edward  Hawkins 
(3),  The  £U  (4),  The  KiUeena  (5),  Tlic 
NeUie  (6)  and  The  Tan  Yean  (7). 

Cohen,  Q.C.,  in  reply. 

Cur,  adv.  vult. 

The  President  (Sir  James  Hannen) 
(on  Jan.  22). — The  material  facts  of  this 
cise  are  as  follows: — The  Camellia,  an 
iron  screw  steamship  of  880  tons  register, 
rigged  as  a  two-masted  schooner,  with  a 
crew  of  twenty  all  told,  left  Baltimore  on 
the  11th  of  June,  1883,  on  a  voyage  to 

(1)  42  Law  J.  Rep.  Adm.  45 ;  Law  Rep.  4  Ad. 
&  E.  129. 

(2)  Lush.  90. 

(3)  Lush.  515. 

(4)  1  Spinks,  63. 

(5)  51  Law  J.  Rep.  P.,  D.  &  A.  11 ;  Law  Rep. 
6  P.  D.  193. 

(6)  2  Asp.  M.L.C.  142. 

(7)  52  Law  J.  Rep.  P.,  D.  &  A.  67 ;  Law  Rep. 
8  P.  D.  147. 


Londonderry.  The  value  of  the  ship 
cargo  and  freight  was  23,419Z.  On  the 
25th  of  June  the  tail  end  of  her  propeller 
shaft  broke,  and  the  propeller  became 
u.seless.  The  Camellia  prooeeded  under 
canvas  until  the  30th  of  June,  by  which 
time  she  had  sailed  1 26  miles  to  tiie  east- 
ward, and  had  reached  lat.  49""  29"  N., 
long.  21°  20"  W.,  when  she  fell  in  with  the 
Victoria,  The  Victoria  was  a  steamship 
of  3,989  tons  gross  and  2,449  tons  net 
register,  with  engines  of  400  horse-power, 
and  a  crew  of  fifty -four  all  told,  on  a 
voyage  from  Boston  to  Liverpool.  She 
had  on  board  a  cargo  of  616  cattle,  2,752 
sheep,  besides  dead  meat  and  a  general 
cargo  of  American  produce.  The  value  of 
the  ship  was  35,000/.,  of  the  cargo  41,536/., 
and  freight  4,692Z. 

The  Camellia  was  flying  signals  of  dis- 
tress, and  requested  to  be  taken  in  tow. 
The  first  question  in  dispute  is,  as  to  the 
condition  of  the  Camellia  at  this  time. 
For  the  Victoria^  it  is  alleged  that  the 
wind  was  west,  and  that  the  Camellia  was 
lying  nearly  head  to  wind,  quite  oat  of 
her  course,  and  that  her  master  was  vainly 
trying  to  pay  her  head  off  to  the  eastward. 
For  the  CamsUia,  it  is  denied  that  she  was 
lying  nearly  head  to  wind,  or  that  her 
master  was  vainly  trying  to  pay  her  head 
off  to  the  eastward ;  and  it  is  alleged  that 
she  was  heading  north,  a  position  into 
which  she  had  been  voluntarily  placed,  by 
putting  her  helm  to  starboard  and  backing 
her  yards,  when  the  Victoria  was  seen. 
She  bad  just  split  her  foresail,  and  another 
was  about  to  be  bent.  On  this  point,  I 
am  of  opinion  that  the  contention  of  the 
CamdUa  is  well-founded,  and  that  tiiere 
was  nothing  to  have  prevented  her  paying 
off  to  the  eastward  again  without  the 
assLstance  of  the  Victoria. 

The  Victoria  took  the  Camellia  in  tow 
at  about  8.10  p.m.  on  the  30th,  and  con- 
tinued towing  her  until  7.45  the  n«zt 
morning,  when  the  hawser  broke.  The 
Camellia  signalled  to  the  Victoria  to  take 
her  in  tow  again ;  but  the  latter,  in  conse- 
quence of  the  insk  there  would  have  beoi 
of  damage  to  the  cattle  and  sheep  in 
turning  round  to  oonnect  the  vessels,  and 
seeing  that  the  Camdlia  was  able  to  pro- 
ceed on  her  course  under  sail,  left  her,  sig- 
nailing  that  she  would  report  her. 
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In  these  circnmstanceB,  it  is  contended, 
on  behalf  of  the  Camellia,  that  the  Victoria 
rendered  her  no  salvage  services,  and  that 
she  improperly  abandoned  the  attempt  to 
salve,  and  therefore  that  the  suit  should 
be  dismissed.  I  am  of  opinion,  however, 
that  salvage  services  to  some  extent  were 
rendered.  It  is  obvious  that  a  steamer 
whose  propeller  is  disabled,  though  she 
may  have  sailing  power,  is  subject  to 
greater  risks  than  she  is  in  ordinary  cir- 
comstanoes  expected  to  encounter.  She  is 
exposed  for  a  longer  time  to  the  dangers  of 
bad  weather ;  she  is  not  able  to  bear  up 
against  unfavourable  winds  with  the  same 
fiunUty  as  a  vessel  constructed  for  naviga- 
tion with  sails  alone.  She  is  liable,  there- 
fore, to  be  driven  out  of  her  course  if  a 
change  of  wind  should  occur,  and  it  be- 
comes of  great  importance  to  her  that  the 
time  and  distance  during  which  she  may  be 
exposed  to  these  dangers  should  be  short- 
ened as  much  as  possible. 

In  the  present  case,  the  Camellia  was 
towed  on  her  course  a  distance  of  eighty- 
five  miles ;  but,  what  is  of  more  import- 
ance, she  was  hastened  on  her  voyage 
about  seventy  hours,  as  up  to  her  being 
taken  in  tow  she  was  sailing  only  at  the 
rate  of  one  mile  an  hour.  She  was  also 
brought  from  ten  to  fourteen  miles  to  the 
north,  and  so  to  that  extent  nearer  to  her 
proper  track,  from  which  she  had  been  car- 
ried about  thirty  miles.  I  am  advised  that 
there  was  nothing  in  the  weather  during 
the  towage  which  would  indicate  any 
difficulty  or  danger  in  the  course  of  the 
service.  But  it  is  contended  that  the 
Vidcria,  by  abandoning  the  Camellia,  has 
forfeited  all  right  to  claim  for  salvage 
services.  I  find  as  a  fact  that  the  Victoria 
did  not  leave  the  Camellia  because  she 
was  unable  to  see  that  she  was  signalling 
to  be  again  taken  in  tow ;  but  because, 
from  the  nature  of  the  cargo,  she  would 
have  run  a  considerable  risk  of  loss  or 
damage  to  it  by  turning  round  to  wind- 
ward to  connect  the  two  vessels;  and  I  am 
advised  that  this  was  a  reasonable  appre- 
hension. I  am  also  advised  that  though 
the  weather  was  worse  when  the  towing 
ceased  than  when  it  commenced,  there 
was  nothing  in  it  which  made  it  unreason- 
aUe,  on  the  part  of  the  master  of  the  Vic- 
toria,  to  consider  that  the  Camellia  could 


proceed  on  her  voyage  under  sail  without 
any  other  than  that  general  risk  which  I 
have  referred  to  as  attending  any  steamer 
which  has  lost  her  steam-power.  I  am 
advised,  and  I  think,  that  there  was  no 
misconduct  on  the  part  of  the  master  of 
the  Victoria  \  and  that,  balancing  the  risk 
to  the  animals  which  were  committed  to 
his  charge  with  that  to  which  iAxeCameUia 
was  still  exposed,  he  did  not  act  impro- 
perly in  going  on  when  the  hawser  broke. 
Several  cases  were  cited  in  support  of  the 
defendants'  contention  that  the  plaintiffs 
were  entitled  to  nothing.  There  can  be 
no  doubt  that  services,  however  merito- 
rious, which  do  not  in  any  way  contribute 
to  the  ultimate  safety  of  the  ship  are  not 
entitled  to  salvage  reward.  That  was  the 
case  of  The  Edward  Hawkins  (3).  The 
vessel  taken  in  tow  was,  after  the  parting 
of  the  hawser,  driven  away  by  a  gale 
towards  a  dangerous  coast,  from  which 
she  was  saved  by  her  own  anchors.  The 
towing  in  no  way  assisted  her,  and  there- 
fore no  salvage  was  earned.  On  the  other 
hand,  in  The  EU  (4)  Dr.  Lushington  puts 
the  case  of  a  vessel  in  a  disabled  state 
being  brought  on  its  way,  and  then  aban- 
doned by  the  salvors  in  consequence  of 
tempestuous  weather  or  other  circum- 
stances, and  afterwards  being  saved  by 
other  salvors;  and  he  says  that  it  is  by 
no  means  to  be  laid  down  as  clear  law 
that  the  original  salvors  are  not  entitled 
to  some  reward.  And  in  The  KiUeena  (5) 
Sir  R.  Phillimore  says :  "  Now  there  is 
no  doubt  that  where  a  set  of  salvors  have 
done  some  acts  which  tend  to  the  ultimate 
salvage  of  a  vessel,  they  are  usually  en- 
titled  to  some  remuneration";  and  he 
then  proceeds  to  consider  the  facts  which 
he  considered  shewed  that  the  alleged 
salvors  had  improperly  abandoned  the 
ship  in  danger. 

In  the  case  of  The  NeUie  (6)  Sir  R. 
Phillimore  held  that  where,  in  conse- 
quence of  a  bona  fide  mistake,  towing  was 
not  resumed  after  the  hawser  had  parted, 
yet,  as  beneficial  services  had  been  ren- 
dered, the  salvors  were  entitled  to  be  paid. 
And  in  The  Melpomene  (1),  Sir  R.  Philli- 
more says:  ''There  are  no  cases  which 
stand  in  the  way  of  my  adopting  as  a 
principle  this,  which  appears  to  me  of 
considerable  importance  to  the  interests  of 
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commerce  and  navigation — namely,  that 
where  a  vessel  makes  a  signal  of  distress 
and  another  goes  out  with  the  hoiia  fide 
intention  of  assisting  that  distress,  and  as 
far  as  she  can  does  so,  and  some  accident 
occurs  which  prevents  her  services  being 
as  effectual  as  she  intended  them  to  be, 
and  no  blame  attaches  to  her,  she  ought 
not  to  go  wholly  unrewarded."  In  The 
Yan  Yean  (7)  I  was  of  opinion  that  the 
salvors  had,  by  negligence,  brought  the 
salved  vessel  into  as  great  peril  as  that 
from  which  they  had  rescued  her,  and 
therefore  that  no  claim  for  salvage  existed. 
I  am  of  opinion  that  the  principle  laid 
down  by  Dr.  Lashington  and  Sir  Robert 
Phillimore  in  the  cases  I  have  referi-ed 
to — ^namely,  that  services  which  have 
contributed  to  the  ultimate  safety  of 
a  vessel,  if  interi'upted  before  completion 
without  default  of  the  salvors,  are  entitled 
to  some  remuneration — is  applicable  not 
only  to  the  case  of  a  vessel  saved  from 
imminent  risk  of  wreck,  but  also  to  a  case 
like  the  present,  where  the  vessel  Ls 
brought  into  a  position  of  greater  com- 
parative safety  than  that  in  which  she 
was  when  she  asked  for  assistance. 
I  award  the  sum  of  200/. 


Solicitors— Walker,  Son  &  Field,  agents  for 
Field  &  Weightman,  Liverpool,  for  plaintiflFs ; 
Thomas  Cooper  &  Co.,  for  defendants. 
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THE   ISIS. 


Pleading — Salvage — StaUmerU  of  Claim 
— Rules  of  the  Supreme  Court,  1883,  rules 
5  and  7. 

The  forms  of  pleadings  in  the  appendix 
to  the  new  rules  are  given  as  indicating 
only  the  character  of  pleading  it  is  desired 
to  vntroduccj  and  are  not  to  he  slavishly 
adhered  to  where  it  is  desirable  that  fuller 
information  should  be  given. 

In  a  salvage  action  in  respect  of  services 
rendered  to  a  derelict  ship  where  the  state- 
Tnent  of  daim  followed  the  form  given  in 
Appendix  (7., — 

Held,  thai  the  statement  of  daim  was 
insufficient. 


In  an  action  for  salvage  services  ren- 
dered to  the  derelict  ship  Isis,  the  state- 
ment of  claim,  beyond  stating  that  the 
Isis  was  a  derelict,  gave  no  further  in- 
formation than  is  contained  in  the  Form 
No.  6,  Appendix  C,  section  3,  of  the  Rides 
of  the  Supreme  Court,  1883. 

PhiUimore^  for  the  defendants,  moved, 
under  Order  XIX.  rule  7,  for  a  further 
and  better  statement  of  the  nature  of  the 
plaintiffs'  claim. — The  statement  of  claim 
states  that  the  Isis  was  derelict,  but  be- 
yond that  the  defendants  are  in  ignorance 
of  any  facts,  and  are  unaware  of  what  case 
the  plainti£&  are  going  to  make.  If  the 
defendants  are  not  to  know  the  facts  until 
the  trial,  they  will  have  to  keep  all  their 
witnesses,  and  they  will  not  be  able  to 
make  any  tender. 

Aspinall,  for  the  plaintiffs. — It  seems 
to  me  necessary  that  further  information 
should  be  given  than  is  provided  for  by 
the  forms ;  but  Order  XIX.  rule  5,  says 
that,  where  those  forms  are  applicable  and 
sufficient,  any  longer  forms  shall  be  deemed 
prolix. 

[The  President. — ^You  see  they  must 
be  "  sufficient."] 

The  proper  course,  I  submit,  ia  for  a 
defendant  who  wants  further  iniformation 
to  apply  for  particulars. 

[The  President. — The  rules  were  in- 
tended to  avoid  these  constant  applications 
for  particulars.  Provision  is  made  for  the 
furnishing  of  particulars  in  the  statement 
of  claim.  The  rules  specify  that  the  forms 
are  only  to  be  followed  where  they  are 
sufficient.  They  are  not  to  be  slaviahly 
adhered  to,  but  must  be  taken  only  as  in- 
dicating the  sort  of  pleading  it  is  desired 
to  introduce.  You  must  try  and  give  the 
material  information  in  a  succinct  form.] 

The  reason  why  salva^  pleadings  have 
always  been  so  long  is  that,  if  the  drfen- 
dant  admitted  the  facts  alleged  in  the 
statement  of  claim,  the  plaintiff  was,  by 
the  practice  of  the  Court,  bound  to  go  to 
trial  on  the  admitted  facts,  and  was  not 
allowed  to  call  witnesses. 

The  President  (Sir  James  Haknek). — 
I  really  must  say  that  it  appears  to  me 
probable  that  it  will  be  found  necessary 
to  make  use  of  a  form  of  pleading,  in 
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salvage  actions,  more  nearly  approaching 
the  old  form  of  statement  of  claim,  than 
the  example  given  in  the  appendix  to 
these  rules.  The  general  object  of  these 
rules  is  to  save  expense;  and  I  know, 
from  my  own  experience,  that  the  defen- 
dant, in  these  salvage  suits,  does  frequently 
assent  to  the  statements  made  in  the  state- 
ment of  claim,  auid  the  case  proceeds  to 
trial  upon  that  basis.  It  would  certainly 
lead  to  a  very  great  additional  expense  if 
the  plaintiff  were  obliged  to  keep  his 
witnesses,  for  the  purpose  of  proving  at  the 
trial  the  facts  which  are  summarised  in 
the  statement  of  claim ;  and  the  defen- 
dant were  also  obliged  to  keep  his  wit- 
nesses, for  the  purpose  of  meeting  some 
possible  state  of  facts,  of  which  he  would 
have  had  no  information  from  the  state- 
ment of  daim.  I  am  of  opinion  in  this 
particular  case  that  the  statement  of  claim 
is  not  sufficient,  and  direct  that  it  bo 
amended.  The  costs  will  be  costs  in  the 
cause. 


Solicitors— Pritchard  &  Sons,  agents  for  Wilt- 
shire, Yarmonth,  for  plaintiffs;  Thomas 
Cooper  &  Co.,  for  defendants. 
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THE  8EAT0N. 


CoUUion  —  Overtaking  aiul  Crossing 
Ships — Articles  16  and  20  of  t/ie  JRegnla- 
iiatis/or  Preventi?tg  Collisions  at  Sea. 

A  steaniship  whicli  is  overtakhig  as  well 
€is  crossing  tlie  cotirse  of  anoiJier  is  bo7nul 
to  keep  atU  of  Uic  way^  under  tfte  provisums 
of  artide  20/  and  article  16  does  not 
apjyly. 

This  was  an  action  for  damage  brought 
by  the  owners  of  the  steamship  Polcevera, 
against  the  owners  of  the  steamship 
Seatcn,  in  respect  of  a  collision  which 
occurred  on  the  Slst  of  January,  1883, 
in  St.  Qeorge*B  Channel.  The  ships  were 
bound  to  Cardiff,  and  each  waB  stated  to 
have  been  steering  a  S\V.  by  W.  course. 
The  Polceverft  was  oiiginully  astern  of  and 
on  the  starboai-d   quarter  of  the  Seaton, 


but,  being  a  faster  vessel,  waa  overtaking 
her. 

When  the  Polcevera  had  drawn  up 
nearly  abeam  of  the  Seaio7i,  and  was  from 
three  to  four  miles  distant  from  her, 
according  to  the  plaintiffs'  evidence,  but 
considerably  less  according  to  that  of  the 
defendants,  the  course  of  the  Polcevera  was 
altered  to  S^W.,  thus  intersecting  the 
course  of  the  Seaton,  The  collision  sub- 
sequently occurred,  the  starboard  bow  of 
the  Seaton  striking  the  port  side  of  the 
Polcevera, 

Phillimore  (IT.  E,  Kennedy  with  him), 
for  the  Polcevera, — The  ships  were  cross- 
ing within  the  meaning  of  article  16,  and 
it  was  therefore  the  duty  of  the  Seaton^ 
having  the  Polcevera  on  her  starboard  side, 
to  keep  out  of  the  way. 

Butt,  J. — I  must  draw  your  attention 
to  the  woixling  of  article  20  of  the 
Regulations  of  1880.  The  corresponding 
article  17  of  the  Regulations  of  1863 
seems  to  have  left  some  doubt  as  to  the 
relative  duties  of  ships,  where  one  of  them 
is  at  the  same  time  an  overtaking  and  a 
cra«sing  ship,  and  article  20  of  the  pre- 
sent regulations  was  passed  to  remove 
that  doubt.  [The  learned  Judge  then 
read  the  two  articles  referred  to  (1).] 

Phillimore, — No  doubt  the  Polcevera 
was  at  one  time  an  overtaking  ship,  but 
that  condition  of  things  had  been  deter- 
mined, and  they  became  crossing  ships, 
and  crossing  ships  only.  He  cited  The 
Franconi<i  (2),  The  PeckforUm  Castle  (3) 
and  Tlie  Caynga  (4). 

Cluirles  Ifdil,  Q.C.f  and  Btt^cknUl,  for 
the  Seaton,  were  not  called  upon. 

Butt,  J. — This  seems  to  me  a  very  clear 
case.  These  vessels  were  first  steering  nearly 

(1)  Regulations  for  Preventing  Collisions  at 
8ea,  1863,  article  17  :  "Every  ve>«el  overtaking 
any  other  vessel  shall  keep  out  of  the  way  of 
the  said  last-mentioned  vessel." 

Regulations  of  1880,  article  20:  ••Notuith- 
standing  anything  contained  in  any  preceding 
article,  every  ship,  whether  a  sailing-ship  or  a 
steamship,  overtaking  any  other,  shall  keep  out 
of  the  way  of  the  overtaking  ship.'' 

(2)  46  Law  J.  Rep.  P.,  D.  ic  A.  71 ;  Law  Rep. 

2  P.  D.  8. 

(3)  47  Law  J.  Rep.  P.,  D.  &  A.  69 ;  Law  Rep. 

3  P.  P.  11. 

(4)  14  Wallace,  270. 
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the  same  courses,  and  if  they  had  kept 
those  courses  there  would  probably  have 
been  no  danger  of  collision.  But  a  state 
of  things  occurred  which  altered  this,  and 
this  was  brought  about  by  the  manoeuvre 
of  the  Polcevera.  That  is  to  say,  instead 
of  keeping  her  parallel  course,  she  altered 
it  more  to  the  southwards,  and  thus  got 
on  one  which  intersected  the  course  of  the 
Seaton,  She,  in  fact,  starboarded  suffi- 
ciently to  bring  about  a  collision.  I  do 
not  see  what  can  justify  such  a  manoeuvre. 
She  says,  however,  that  when  the  ships 
were  approaching  one  another  the  Seaton 
was  seen  to  be  porting,  and  that  this 
caused  the  collision.  But  though  evidence 
has  been  given  by  those  on  board  the 
Polcevera  that  the  Seaton  ported,  it  does 
not  affect  my  judgment,  for  the  evidence 
is  clear  that  the  position  of  imminent 
danger  was  caused  by  the  starboarding  of 
the  Polcevera.  I  hold  that  the  latter  was 
an  overtaking  ship  within  the  meaning  of 
article  20,  that  she  threw  herself  across 
the  course  of  the  Seaton,  and  that  she  is 
alone  to  blame  for  this  collision. 


Solicitors — Ingledew  &  Ince,  agents  for  Ingle- 
dew,  Ince  ic  Vachell,  CartUff,  for  plaint&s; 
Tumbull,  Tilly  5c  Moosir,  for  defendants. 


Probate.  1 
1883.      } 
[Dec.  18.  J 


HANKINSON     AND    ANOTHER     V, 
fiARNlNGUAM   AND  OTHERS. 


Practice — Particidara — Probate  Action 
— Unsoundness  of  Mind. 

The  Court  wiU  not  order  tJie  defendant 
in  a  probate  action  to  give  particulars  of  a 
plea  that  t/ie  deceased  was  not  of  sound 
mind. 

The  plaintiffs  propounded,  as  executors, 
the  will,  bearing  date  the  28th  of  October, 
1882,  of  William  Barningham,  of  Pen- 
dleton, Lancashire,  who  died  on  the  3rd 
of  November,  1882. 

The  defendants,  who  were  the  widow 
and  the  only  daughter  and  child  of  the 
deceased,  had  filed  a  counter-claim,  by 
which  they  alleged — first,  that  the  will 
had  not  been  duly  executed;    secondly, 


that  the  deceased  was  not  of  sound  mind 
at  the  date  of  the  execution  of  the  alleged 
will ;  thirdly,  that  the  defendants  were 
the  lawful  relict  and  the  only  child  of  the 
deceased.  The  defendants  prayed  the 
Court  to  pronounce  against  the  alleged 
will,  and  to  declare  that  the  deceased  bad 
died  intestate. 

William  Barningham,  the  nephew  of  the 
deceased,  had  intervened  in  the  suit,  and 
joined  with  the  plaintiffs  in  praying  that 
the  will  should  be  admitted  to  probate. 

An  application  was  now  made  on  behalf 
of  the  plaintiffs  for  an  order  directing  the 
defendants  to  give  particulars  as  to  the  plea 
of  the  testator's  unsoundness  of  mind. 

Bussell,  Q.C.,  and  C.  A.  Middleton,  for 
the  plaintiffs. 

Bayfard^  for  the  intervener,  supported 
the  application. 

Searle,  for  the  defendants,  was  stopped 
by  the  Court. 

The  President  (Sir  James  Haknen). 
— It  has  been  admitted  by  the  plaintifis* 
counsel,  and  it  is  in  accordance  with  the 
whole  of  my  judicial  experience,  that  it 
has  never  been  the  practice  to  order  par- 
ticulars of  a  plea  of  unsoundness  of  mind, 
and  I, do  not  feel  myself  at  liberty  to  alter 
a  practice  which  has  been  established  for 
more  than  twenty-five  years.  The  resolt 
of  my  experience  is  that  it  is  unneoesBary 
and  xmdesirable,  and  that  justice  does  not 
I'equire,  that  the  partici^ars  asked  for 
should  be  given,  since  they  would  lead  to 
that  prolixity  of  detail  which  it  has  been 
the  policy  of  the  law  to  discourage.  It 
would  involve  the  setting  out  of  acts 
extending  over  many  years,  and  it  would 
also  become  necessary  that  those  who 
allege  the  testator's  soundness  of  mind 
should  give  the  particulars  upon  which 
they  rely.  A  pletf  which  depends  upon 
the  whole  life  and  conduct  of  a  man  can- 
not be  made  the  subject  of  particulars}' 
and  I  reject  the  application,  with  costs. 

Solicitors — Smith  &  Bldridge,  agents  for  B. 
HankinsoD,  Manchester,  for  plaintifls ;  K.  J. 
Jarvis,  agent  for  Hutchinson  &  Lucas,  Dar- 
lington, for  defendants  ;  Gregory,  Bowcliifes 
&  Co.,  agents  for  Addleshaw  &  Warburton, 
Manchester,  for  intervener. 
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CoUiHon  between  Steamships — Rules  for 
the  Navigaiion  of  the  Thames^  rule  23 — 
Meaning  of  "  before  rounding  points,^* 

By  rule  23  of  the  Hides  for  the  Naviga- 
tion of  the  Thames,  "  steam  vessels  navi- 
gating  against  tide  shall,  before  rounding  " 
certain  points,  "ease  their  engines  and 
trait  until  any  otiier  vessels  rounding  the 
point  tffith  the  tide  have  passed  dear  " : — 
Held,  that  the  points  mentioned  in  this 
rule  begin  where  a  vessel  having  to  go 
round  them  vxmld,  if  there  were  nothing 
in  the  way,  be  obliged  to  use  her  steerage 
for  the  purpose  of  continuing  her  course, 
and  ends  where  that  necessity  ceases ;  and 
that  the  words  "  before  rounding  "  in  the 
rule  mean  the  time  when,  if  there  were 
nothing  in  the  way,  a  vessel  would  liave  to 
begin  to  use  her  steerage  power  in  order  to 
go  round  a  point  as  defined  by  the  rule. 

H.e\d,  further,  that  by  the  rule  the  steam- 
ship navigating  against  the  tide  is  bound 
to  ease  as  mu^  as  she  can  having  regard 
to  her  own  safety. 

Appeal  from  the  judgment  of  Butt,  J. 

The  case  is  reported  52  Law  J.  Bep. 
P.,  D.  &  A.  65. 

Action  by  the  owners  of  the  steamiship 
Clan  Sinclair  against  the  owners  of  the 
steamship  Margaret  for  damage  by  col- 
lision. 

The  Clan  Sinclair  left  the  South  West 
India  Dock  and  proceeded  down  the 
Thames  against  the  tide.  When  off  Black- 
wall  Point  she  came  into  collision  with  the 
Margaret,  which  was  coming  up  the  river 
with  the  tide.  The  Clanfh  Sinclair  was 
about  to  round  Blackwall  Point  under  a 
port  helm,  when  the  Margaret  was  first 
seen  over  the  land  at  Blackwall  Point  about 
a  third  of  a  mile  off.  The  engines  of  the 
Clan  Sinclair  were  then,  as  the  Court  of 
Appeal  held,  eased,  but  she  could  have 
gone  slower.  The  Margaret  struck  the 
starboard  side  of  the  Clan  Sinclair, 

The  defence  alleged,  amongst  other  things, 
"  that  those  on  board  the  Clan  Sinclair  dis- 

•  Gfram  Brett,  M.R. ;  Baggallay,  L. J.,  and 
Lindley,  Ij.J. 

Vol.  63.— p.,  D.  &  A. 


obeyed  rule  23  (1)  of  theKulesand  By-laws 
for  the  Navigation  of  the  River  Thames." 
Butt,  J.,  held  that  no  blame  attached 
to  the  Clan  Sinclair,  and  pronounced  the 
Margaret  solely  to  blame. 

The  owners  of  the  Margaret  appealed. 

Hall,  Q,C»,  and  Fhillimoi'e,  for  the  ap- 
pellants. 

Hussell,  Q.C.,  and  Myburgh,  Q.C,  for 
the  respondents. 

The  Libra  (2)  was  cited. 

Brett,  M.R. — In  this  case  two  vessels 
have  come  into  collision  off  that  which  is 
known  as  Blackwall  Point ;  and  the  learned 
Judge,  assisted  by  the  Trinity  Masters,  in 
the  Court  below,  has  found  that  in  respect 
of  that  collision  the  Margaret  was  solely 
to  blame  and  the  Clan  Sinclair  not  at  all 
to  blame.  It  becomes  necessary  to  consider 
what  were  the  rules  of  navigation  to  which 
the  two  ships  were  bound  to  conform 
when  navigating  that  part  of  the  Thames 
which  is  known  as  Blackwall  Point. 

Now  the  navigation  of  vessels  in  that 
position  off  Blackwall  Point,  or  with  re- 
gard to  Blackwall  Point,  is  partly  to  be 
governed  by  what  is  called  the  23rd  rule  of 
the  By-laws  for  the  Navigation  of  the  River 
Thames;  and  the  first  matter  to  be  con- 
sidered is  what  is  the  meaning  of  the  rule 
which  says  that  **  Steam  vessels  navigating 
against  the  tide  shall,  before  rounding  the 
following  points," — one  of  which  is  Black- 
wall  Point — do  certain  things.  It  seems 
to  me  the  first  thing  to  consider  is  what  is 
the  meaning  of  "  the  following  points." 
It  is  clear  that  the  word  "point"  does 
not  mean  a  mathematical  point ; — this  is  a 
nautical  rule,  written  therefore  in  nautical 
language,  and  it  is  written  with  regard  to 
a  winding  river  where  there  are  what 
sailors  call  "  points  " — that  is,  where  the 
land  is  going  out  from  the  straight  line 
in  the  form  of  a  promontory  into  the 
river,  so  that  the  river  is  obliged  to  wind 
round  that  point.  Therefore  the  point  is 
not  a  mathematical  point  at  the  end  of 
that  promontory,  it  is  the  whole  of  the 

(1)  Rule  23:  "Steam  vessels  navigating 
against  tide  shall,  before  rounding  the  following 
points— namely, . .  .  Blackwall  Point— rease  their 
engines  and  wait  until  any  other  vessels  round- 
ing the  point  with  the  tide  have  passed  clear.*' 

(2)  Law  Rep.  6  P.  D.  139. 
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promontory ;  and  it  Beems  to  me  the 
proijer  mode  of  defining  the  point  within 
the  rule  is  this  :  that  the  point  begins 
where  a  vessel  having  to  go  round  it, 
either  up  or  down  the  river,  would,  if 
there  were  nothing  in  the  way,  be  obliged 
to  use  her  steerage  for  the  purpose  of  con- 
tinuing her  course,  and  that  it  ends  where 
the  necessity,  if  there  were  nothing  in 
the  way,  of  using  the  steerage  in  order  to 
go  round  ceases.  Therefore  the  point  is 
that  which  is  contained  within  those 
limits.  Then  the  rule  says, "  Steam  vessels 
navigating  against  the  tide  shall,  before 
rounding  the  following  points,"  do  certain 
things.  Now  the  next  question  is,  what 
is  the  meaning  of  "  rounchng  "  1  It  seems 
to  me  it  again  begins  from  the  time  when, 
if  there  were  nothing  in  the  way,  a 
vessel  would  have  to  begin  to  use  her 
steerage  to  go  round,  and  that  the  round- 
ing ends  at  the  same  place  that  I  before 
stated^  where,  if  there  were  nothing  in  the 
way,  she  would  cease  using  her  steerage 
for  the  purpose  of  going  round,  and 
would  then  be  straight  for  her  opposite 
course.  That  does  not  enable  us  to  say, 
with  regard  to  any  point,  that  it  begins  at 
the  diameter  of  a  semicircle :  it  depends  on 
the  way  in  which  the  reaches  up  which  they 
are  to  go,  or  down  which  they  are  to  come, 
are  angled  towards  the  point.  When  the 
vessel  is  going  against  the  tide,  it  seems 
to  me  ''  before  i*ounding  "  does  not  mean 
only  before  she  begins  to  round,  but  in- 
cludes before  she  has  finished  to  round  the 
point,  in  the  sense  in  which  I  have  de- 
scribed the  point.  I  do  not  say  that  this 
rule  applies  only  before  she  begins  to  round 
the  point,  it  applies  during  the  whole  time 
that  she  would  have  to  be  rounding  the 
point.  In  the  case  of  T/i^  Libra  (2)  the 
Court  had  to  apply  the  rule  to  a  vessel 
which  was  in  the  reach  before  she  would 
have  to  begin  rounding  the  point,  and 
we  then  came  to  the  conclusion  that  she 
ought  to  obey  this  rule  so  as  to  prevent 
herself  meeting  the  other  vessel  or  being 
in  the  same  line  with  the  other  vessel,  so 
far  as  going  up  or  down  the  river  is  con- 
cerned, while  they  would  both  be  "oflT 
the  point,"  in  its  largest  sense,  and  that 
she  ought  therefore,  if  she  could  do  so,  to 
stay  in  that  part  of  the  river,  before  begin- 
ning to  round  the  point. 


If,  then,  the  vessel  going  against  the 
tide  ought  not  to  see,  or  could  not  see,  the 
other  vessel  till  she  herself  is  already  on 
the  point  or  ofiT  the  point — that  is,  the 
vessel  going  against  the  tide — then  we  can- 
not  say  she  must  stop  before  she  gets  to 
the  point :  that  cannot  be  the  meaning  of 
the   rule.     It  was  suggested  that  in  the 
circumstances  of  the  case  the  rule  did  not 
apply,  and  it  was  suggested  it  did  not 
apply  because  in  The  Libra  (2)  we  had 
said  if  the  ship  were  not  already  up  to 
the  point  she  could  not  begin  to  turn  round 
it.     It  does  not  seem  to  me  that  that  is 
the  effect  of  The  Libra  (2).     The  rule 
applies  though   the  ship  which  is  going 
against  the  tide  is  off  the  point— or,  in 
nautical  language,  on  the  point — at  the 
time  when  she  sees  the  other  idiip.    If  she  is 
not  already  on  the  point,  or  off  the  pointy 
she  ought,  as  far  as  is  possible,  not  to  go 
on  the  point  till  the  other  ship  has  come 
round  it  and  is  dear  of  her.     But  if  she  is 
already  off  the  point,  it  seems  to  me  that 
she  ought,  considering  the  circumstances 
of  the  case,  to  remain  as  nearly  as  she  can 
where  she  is  with  respect  to  the  course  up 
or  down  the  river.     I  do  not  say  she  is 
bound  to  remain  in  mid-river  or  on  one 
side,  supposing  her  to  be  in  either  of  those 
positions,  but  she  is   bound    not  to  go 
further  than  she  can  help  on  a  course 
which  would,  if  she  went  on,  take  her 
further  round  the  point. 

If  that  be  so,  then,  in  order  to  obey  this 
23rd  rule  in  the  circumstances  of  this  case, 
the  Clarh  Sinclair  ought  not  to  have  gone 
lower  down  the  river  than  she  was  when 
she  ought  first  to  have  seen  the  Margarei, 
or  to  have  proceeded  further  on  her  oouree 
than  it  was  necessary  she  should  go,  if 
she  eased  so  much  only  as  to  enable  herself 
to  be  safe  both  with  regard  to  herself  and 
the  general  navigation.  I  do  not  think  she 
was  bound  to  stop  herself  so  as  to  lose  all 
command  over  herself  and  thus  become  a 
danger  to  herself  and  the  general  naviga- 
tion. The  rule  does  not  say  she  is  to  stop, 
it  says  she  is  to  ease:  the  question  is, 
how  much  is  she  to  ease  1  She  is  to  ease, 
being  in  that  position,  so  much  as  to 
prevent  herself,  as  far  as  she  can  with 
safety,  from  going  further  down  the  river 
If  she  had  eased,  as  the  learned  Judge  and 
the  Trinity  Masters  found  in  the  Court 
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below,  or  if  she  did  ease  as  much  as  she 
oDuld  having  regard  to  her  own  safety,  I 
should  think  she  had  obeyed  the  rule. 
This  is  a  very  strict  reading  of  the  rule, 
but  otherwise  not ;  but,  as  I  understand 
this  rule,  we  ought  to  read  it  strictly,  in 
order,  if  possible,  to  prevent  collisions  off 
these  points,  which  are  very  dangerous 
points  for  navigation  in  this  river.  We 
ought  to  read  the  rules  strictly,  and  that 
is  a  very  strict  reading. 

Now,  reading  that  rule  in  that  way,  the 
next  thing  is  to  see  whether  the  rule  re  • 
plaoeB  other  rules.  I  think  that,  in  the 
circumstances  of  this  case,  as  I  said  in 
The  Libra  (2),  it  does  not.  If  the  cir- 
cumstances are  such  that  any  of  the  other 
rules  apply,  those  rules  apply  off  these 
points  or  on  these  points  just  as  much  if 
the  vessels  were  anywhere  else;  but  the 
question  will  always  be  whether  the  cir- 
cumstances are  such  that  they  do  apply, 
and  if  the  ship  is  brought  as  near  as  she 
can  with  safety  to  herself  to  a  standstill,  it 
will  be  found  at  all  events  very  difficult, 
OS  far  as  she  is  conoei*ned,  for  her  to  break 
any  of  the  other  rules. 

SHis  Lordship  then  said  that  the  Court 
[  the  assessors  considered  that  there 
was  evidence  that  the  Clan  Sinclair  did 
more  than  keep  her  engines  moving  so  as 
to  keep  command  of  her,  and  that  she 
could  have  gone  slower,  and  therefore  that 
although  the  Margaret  was  much  more  to 
blame,  still  the  Clan  Sinclair  was  in  fault, 
and  concluded  as  follows  :] 

Both  ships  were  therefore  to  blame,  and 
the  damages  must  be  calculated  on  that 
basis.  The  appeal  must  be  allowed,  but 
without  costs  either  in  this  Court  or  in 
the  Court  below. 

Baggallat,  L.J. — I  am  of  the  same 
opinion.  The  Clan  Sinclair  disobeyed 
rule  23.  That  rule  is  not  very  dear,  and 
there  might  be  a  doubt  as  to  the  meaning 
of  the  word  "  point."  The  Master  of  the 
Rolls  has  given  what  seems  to  me  a  good 
general  definition,  and  I  agree  with  it,  and 
am  of  opinion  that  the  "  point "  within 
the  rule  b^^ins  at  the  place  where  it  is 
necessary  that  a  vessel  should  begin  to 
use  her  steerage  for  getting  from  one  reach 
into  the  other,  and  ends  where  she  ceases  so 
to  use  her  steerage  and  continues  her  ordi- 
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nary  course.  I  think,  also,  that  the  words 
"  before  rounding  "  may  of  necessity  have 
a  different  interpretation  according  to  the 
circumstances  of  each  case ;  but  the  "  round- 
ing "  begins,  I  think,  where  the  "  point " 
begins,  and  ends  whei*e,  according  to  the 
explanation  already  given,  the  *' point" 
ends.  I  agree  that  this  appeal  must  be 
allowed. 

LiNDLET,  L.J.,  concurred. 

Appeal  allowed. 

Solicitors — Freshfields  k  Williams,  for  appel- 
lants ;  Hollams,  Son  &  Coward,  for  respondents. 
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THE  IMHAOOLATA  CON- 
CEZIONE. 


Priority  of  Liens —  Wages — Shipwrights 
— Costs, 

Several  actions  were  brought  by  different 
plaintiffs  against  a  foreign  ship,  which 
was  sold  at  the  instance  of  one  of  the  plain- 
tiffs and  the  proceeds  brouglU  into  Court : 
—  Held,  that  the  plaintiff  at  whose  in- 
stance the  proceeds  were  so  made  available 
for  the  otiier  claimants,  was  entitled  to  be 
paid  his  costs  out  of  the  fund  in  Court,  up 
to  and  inclusive  of  the  sale  of  the  ship,  in 
priority  to  other  claimants.  Held  also, 
that  the  lien  of  seamen  takes  priority  over 
the  common  law  possessory  lien  of  a  ship- 
urrightffor  wages  earned  before  the  ship- 
wright's lien  attached  ;  for  subsistence  money 
from  the  date  qf  leaving  the  service  of  the 
ship  tiU  the  return  home  oftJie  seamen  ;  and 
for  the  cost  of  their  passage  home. 

Special  Case  stated  by  the  Registrar 
with  the  consent  of  the  parties. 

Several  actions  had  been  brought  against 
the  foreign  ship  Immacolata  Concezione, 
which  had  been  sold  by  the  order  of  the 
Court  in  the  action  of  Walker  &  Co.,  and 
the  proceeds  of  the  sale  (2,328/.  6^.  7d.) 
brought  into  Court.  This  sum  being  in- 
sufficient to  satisfy  all  the  claims  against 
it,  the  Registrar  stated  a  Case  for  the  opi- 
nion of  the  Coui-t  on  the  question  of  the 
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order  in  which  the  several  claimants  were 
to  rank. 

The  Special  Case,  so  far  as  is  material, 
was  as  follows  : — 

1.  The  Immacolata  Concezione  is  a 
foreign  steamship,  and  one  of  which  no 
owner  or  part  owner  was  at  the  time  of 
the  dates  hereinafter  mentioned  domiciled 
in  England  or  Wales. 
^  2.  On  the  15th  of  September,  1882, 
Edmund  Walker  and  others  instituted  a 
suit  against  the  steamship  in  the  City  of 
London  Court,  to  recover  the  sum  of  105^. 
for  necessaries  supplied  to  the  said  steam- 
ship. At  the  time  of  such  supply  and  of 
the  institution  of  such  suit  the  said  vessel 
was  in  the  graving-dock  of  Alfred  Carter, 
as  hereinafter  mentioned,  and  within  the 
jurisdiction  of  the  said  Court.  The  said 
steamship  was  arreated  in  the  said  dock 
on  the  15th  of  September,  1882,  by 
the  bailiff  of  the  said  Court,  and  on  the 
20th  of  September,  1882,  M.  Gaillard 
entered  an  appearance  in  the  said  suit  aa 
owner  of  the  said  steamship.  The  suit 
came  on  for  trial  in  the  City  of  London 
Court  on  the  11th  of  October,  1882,  and 
it  was  then  adjudged  that  the  plain- 
tiffs do  recover  against  the  said  M.  Gail- 
lard and  the  said  steamship  the  sum  of 
105^.,  together  with  the  costs  of  action. 
On  the  27th  of  October,  1882,  a  war- 
rant of  execution  was  issued  on  the  said 
judgment,  and  on  the  27th  of  October, 
1882,  the  bailiff  of  the  said  Court  seized 
the  said  steamship  under  the  execution. 
The  plaintiffs  paid  fees  to  the  high  bailiff 
of  the  City  of  London  Court  for  such  arrest 
and  execution  of  judgment,  amounting  to 
16/.  78. 

3.  By  an  order  of  this  Division  of  the 
High  Court  of  Justice,  made  on  the  3rd 
of  November,  1882,  the  bailiff  of  the  City 
of  London  Court  being  still  in  possession 
of  the  said  steamship  under  the  said  execu- 
tion, the  said  suit  was  transferred  as  1882. 
No.  2571.  fol.  380,  to  the  High  Court  of 
Justice,  without  prejudice  to  the  rights 
of  priority,  if  any,  possessed  by  the  said 
plaintiffs. 

4.  On  the  31st  of  March,  1882,  the 
steamship  being  then  in  the  port  of  Lon- 
don, and  in  need  of  repairs  to  hull  and 
engines,  was  placed  in  the  dry  dock  of  the 
plaintiff  Alfred  Carter,  by  the  desire  of 


M.  Gaillard,  the  managing  director  of  the 
company  to  which  the  said  ship  belongs, 
for  the  purpose  of  such  repairs,  it  being 
arranged  with  the  said  M.  Gaillard  that 
Seaward  &  Co.  should  execute  the  engineer- 
ing and  iron  work,  and  the  said  Alfred 
Carter  the  shipwrights'  and  wood  work; 
and  after  the  said  steamship  was  put  into 
the  said  dry  dock,  work  was  done  upon 
her  in  the  dock  by  Seaward  &  Co.  and 
the  said  Alfred  Carter  as  hereinafter 
stated. 

5.  On  the  18th  of  September,  1882,  the 
plaintiffs  Seaward  &  Co.  instituted  an  ac- 
tion—1882.  S.  No.  4198.  fol.  327— in  this 
Division  of  the  High  Court  of  Justice, 
against  the  ownei*s  of  the  said  vessel, 
claiming  for  certain  equipment,  repairs 
and  necessaries  made  and  supplied  to  the 
said  vessel  in  and  subsequent  to  the  month 
of  April,  1882,  to  the  allied  amount  of 
2,510^.  4*.  3rf.,  with  interest  from  the  ht 
of  August,  1882,  and  costs.  At  the  time 
of  the  making  and  supply  of  such  equip- 
ments, repairs  and  necessaries,  and  at  the 
time  of  the  institution  of  the  said  action, 
the  said  vessel  was  in  the  graving-dock  of 
Alfred  Carter.  The  said  plaintiffs  arrested 
the  vessel  on  the  18  th  of  September, 
1882,  while  still  in  the  said  graving-dock, 
by  a  warrant  of  this  Court,  and  she  re- 
mained under  arrest  of  this  Court  till 
the  date  of  her  sale  by  the  Court  as  here- 
inafter stated.  On  the  19th  of  December, 
1882,  the  said  plaintiffs  obtained  judgment 
in  this  action,  subject  to  a  reference  as 
to  the  amount  to  the  Registrar  and  mer- 
chants, together  with  costs ;  and  the  Judge 
of  this  Division  condemned  the  said  vessel 
in  the  amount  due  in  respect  of  such 
claim,  but  without  prejudice  to  other 
claims  against  the  said  vessel. 

6.  On  the  21st  of  September,  1882,  the 
plaintiff  Alfred  Carter  instituted  an  a^ 
tion  in  this  Division— 1882.  C.  No.  4674. 
fol.  331 — against  the  owners  of  the  said 
vessel,  to  recover  the  sum  of  1 ,570i.  10«.  3</., 
in  respect  of  certain  necessaries,  altera- 
tions and  repairs  supplied  made  and  done 
by  him  to  the  said  vessel  in  the  months  of 
April,  May  and  June,  1882.  The  said 
plaintiff  also  claimed  696/,  for  dock  m} 
from  the  1st  of  April  till  the  date  of  h»s 
bringing  his  action,  and  a  further  sum  for 
dock  rent  from  that  time  forward  till  judg- 


Vol.  53.] 

The  Immacolata  GmeeziofUf,  Adm, 

ment  or  removal  of  the  said  vessel.  On 
the  2l8t  of  September  the  vessel  was 
arrested  in  this  action. 

7.  The  said  plaintiff  Alfred  Carter  is  a 
shipwright,  and  is  the  owner  of  a  graving- 
dock  at  Mill  wall,  in  the  connty  of  Middle- 
sex ;  and  the  said  vessel  was  placed  in  bis 
dock,  OS  stated  in  paragraph  4,  on  the  1st 
of  April,  1882,  when  his  work  on  her 
began,  to  the  24th  of  June,  when  work  on 
the  vessel  was  discontinued,  and  thence- 
forward to  the  date  next  hereinafter 
mentioned.  On  or  about  the  26th  of  Sep- 
tember, the  said  va^^el,  which  was  then  in 
possession  of  the  marshal  under  the  war- 
rants dated  the  18th  and  21st  of  Septem- 
ber, 1882,  and  was  also  in  the  custody  of 
the  bailiff  of  the  City  of  London  Court 
under  the  warrant  from  that  Court,  was, 
by  the  order  of  the  25th  of  September, 
1882,  removed  by  the  marshal  from  the 
plaintiff's  dock  into  Millwall  dock.  Such 
order  was  expressed  to  l)e  made  without 
prejudice  to  the  possessory  lien  of  the  said 
plaintiff  Alfred  Carter  on  the  said  vessel. 
The  expenses  of  such  removal  were  paid 
by  the  marshal,  and  have  been  deducted 
by  him  from  the  proceeds  of  the  sale. 
On  the  19th  of  December,  1882,  the  said 
plaintiff  obtained  judgment  in  favour  of 
his  claim,  subject  to  a  reference  as  to  the 
amount  to  the  Registrar  and  merchants, 
together  with  costs ;  and  the  Judge  con- 
demned the  said  vessel  in  the  amount  due 
in  respect  of  the  said  claim  and  costs,  but 
without  prejudice  to  other  claims  against 
the  said  vessel. 

8.  On  the  31st  of  October,  1882,  the 
plaintifis  Corbriere  and  others,  the  oflicers 
and  crew  of  the  said  vessel,  instituted  an 
action— 1882.  0.  No.  6089.  fol.  391— in 
this  Division,  claiming,  for  wages  and  dis- 
bursements and  passage  home,  a  total  sum 
of  473/.  1  Is,  5d, ;  also  a  further  claim  to  have 
their  wages  and  disbursements  allowed 
them  from  the  date  of  the  wiit  until  pay- 
ment of  the  principal  sum  claimed,  together 
with  any  further  sum  found  to  be  due. 
The  dates  during  which  the  said  master 
stated  his  wages  to  have  been  earned,  and 
his  disbursements  to  have  been  made,  were 
from  the  27  th  of  May  to  the  9  th  of  October, 
1882,  that  is,  during  the  time  that  the  said 
vessel  was  in  the  dry  dock  of  the  plaintiff 
Alfred  Carter,  or  during  her  subsequent 
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custody  by  the  Court.  As  regards  the 
seamen,  two  of  the  said  plaintiffs  began 
their  service  on  the  22nd  of  February,  and 
the  remainder  on  the  27th  of  March,  1882 ; 
all  the  said  seamen,  save  one,  who  was 
paid  off  in  September,  stated  that  their 
services  lasted  till  the  9th  of  October.  The 
said  pluintiffs  on  the  30th  of  January, 
1883,  obtained  judgment,  the  said  Judge 
pronouncing  in  favour  of  their  claim,  sub- 
ject to  a  reference  to  the  Kegisti-ar  and 
merchants,  together  with  costs,  and  con- 
demning the  said  vessel  in  the  amount  due 
in  respect  of  their  said  claim,  but  without 
prejudice  to  other  claims  against  the  said 
vessel. 

9.  On  the  12th  of  March,  1883,  the 
plaintiffs  Kobertson  &  Co.  instituted  an 
action  in  this  Division— 1883.  R.  No.  G03. 
fol.  132 — against  the  owner  of  the  said 
vessel  for  necessaries  supplied  to  the  said 
vessel  in  the  months  of  May  and  June, 
1882,  to  the  amount  of  39/.  6«. ;  and  on  the 
19th  of  March,  1883,  they  served  the  writ 
on  the  Assistant  Registrar,  the  proceeds  of 
the  sale  of  the  said  vessel  being  then  in 
Court,  but  they  have  not  proceed^  further 
therein. 

14.  It  is  admitted  by  all  the  parties  to 
this  Special  Case,  that,  subject  to  the  rights 
of  the  plaintiffs  in  the  suit  instituted  in 
the  City  of  London  Court,  under  their 
execution,  the  seamen  are  entitled  to  their 
wages  earned  up  to  the  2nd  of  April,  1882, 
in  priority  to  the  other  claims,  but  no 
further. 

The  questions  for  the  decision  of  the 
Court  are : — 

First.  In  what  order  the  several  claims 
of  the  several  plaintiffs  are  to  be  paid  out 
of  the  fund  in  Court. 

Secondly.  In  what  order  the  costs  of  the 
plaintiffs  in  the  said  several  actions  are  to 
be  paid. 

Thirdly.  How  the  costs  of  and  incidental 
to  this  Special  Case  are  to  be  borne. 

Gainaford  Bruce ^  for  Walker  k  Co. — 
My  clients,  being  prior es  petentes,  are  en- 
titled to  be  paid  in  priority  to  the  other 
claimants — at  least,  they  are  entitled  to 
their  costs  in  priority  to  the  other  plaintiffs, 
as  it  is  owing  to  their  instrumentality  that 
the  fund  is  in  Court. 

Phillimare,  for  Alfred  Carter. 
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BuckniU  {A.  E,  Nelson  with  him),  for 
Seaward  &  Co. — It  was  agreed  between 
Carter  and  Seaward  &  Co.  that  the  latter 
should  have  the  same  rights  as  Carter. 

Hoscoe,  for  the  master  and  seamen. — 
T?ie  Gusta/{1)  is  an  authority  which  shews 
that  the  seamen,  having  a  maritime  lien, 
have  priority  over  all  other  claimants,  even 
over  Carter's  common  law  possessory  lien, 
for  their  wages  earned  before  the  ship 
went  into  dock,  and  for  their  passage  home. 
It  has  always  been  the  practice  to  give 
sailors  subsistence  money.  He  also  cited 
The  Carolina  (2)  and  Tlie  Constancia  (3). 

L.  E.  Fyke,  for  Robertson  <fe  Co.,  con- 
tended that  Robertson  &  Co.  had  a  pos- 
sessory lien  on  certain  sails.  This  fact 
wsA  omitted  in  the  Case  by  mistake ;  but 
the  Court  has  power  to  amend — Order 
XXVIII.  rule  12. 

[Butt,  J. — This  must  be  ascertained  by 
the  Registrar,  and  if  it  proves  to  be  the 
fact,  the  Case  must  be  amended.] 

Butt,  J. — In  this  case  all  these  claims 
must  be  referred  to  the  Registrar  and  mer- 
chants to  settle  the  amount  which  may  be 
due  in  respect  of  them.  I  have  therefore 
only  to  d^  with  the  order  in  which  these 
several  claims  will  rank  against  the  fund 
in  Court.  This  fimd  was  practically  placed 
in  Court  so  as  to  be  available  for  the 
several  claimants  by  Walker  &  Co.,  the 
plaintiffs  in  the  action  in  the  City  of 
London  Court.  I  therefore  consider  that 
they  are  entitled  to  the  costs  of  their  action, 
up  to  and  inclusive  of  the  sale  of  the  ship, 
in  prioiity  to  the  other  claimants.  But  as 
they  chose  to  keep  the  bailiff  of  the  City 
of  London  Court  in  possession,  as  well  as 
the  marshal  of  this  Court,  the  expenses 
thus  incurred  cannot  be  paid  out  of  the 
fund  in  Court. 

I  will  next  consider  Carter's  possessory 
lien.  But  for  The  Ouata/  (1),  I  should 
not  feel  quite  clear  that  his  claim  had 
not  priority  over  a  maritime  lien;  but 
by  that  decision  of  Dr.  Lushington  I  am 
bound.  I  shall  therefore  give  priority  to 
Carter  over  all  the  other  claimants,  except 
the  mariners,  so  far  as  regards  the  claim  of 
the  latter  for  wages  up  to  the  2nd  of  April ; 

(1)  Lush.  506. 

(2)  3  Asp.  M.L.C.  141. 

(3)  15  W.  B.  18S. 


and  priority  to  the  claim  of  Seaward  k  Co., 
as  to  which  I  shall  speak  later.  The 
0ti8ta/{l)  is  a  clear  decision  to  the  effect 
that  the  claim  of  the  mariners  has  priority 
over  the  shipwright's  common  law  posses- 
sory Uen  up  to  the  time  of  the  beginning 
of  such  lien ;  and  therefore,  as  I  said,  up 
to  the  2nd  of  April  the  seamen's  wages 
must  have  priority  over  the  other  claims. 
With  regard  to  the  restof  the  wages  daim,  it 
will  rank  after  Carter's,  and  also  after  that 
of  Seaward  <&  Co.,  if  on  reference  to  the 
Registrar  it  is  shewn  that  the  latter  are  by 
arrangement  entitled  to  rank  equally  with 
Carter.  As  regards  the  claim  for  subsist- 
ence, I  am  of  opinion  that  the  seamen 
can  only  claim  for  this  in  respect  of 
the  period  between  leaving  the  service  of 
the  ship  and  returning  home.  This,  and  ibe 
sum  which  may  have  been  paid  for  the  sea- 
men's return  home,  the  amount  of  which 
must  be  ascertained,  must  rank  witii  the 
wages  earned  before  the  2nd  of  April.  As 
r^ards  Robertson  &  Co.,  the  sailmakets : 
if  they  had  the  sails  in  their  possession  and 
were  deprived  of  them  by  the  marshal, 
their  rights  must  be  protected,  and  they 
must  rank  before  Carter  and  Seaward 
dt^Co. 

As  regards  the  costs  of  these  claims :  in 
each  action  the  decree  will  include  costs, 
and  in  each  case  also  they  must  rank  with 
the  claim ;  and  in  the  wages  action  they 
must  rank  with  what  I  may  term  the  best 
part  of  the  claim,  that  is,  for  the  wages  due 
up  to  the  2nd  of  ApnL 

I  will  now  only  add  that  Seaward  A 
Co.'s  claim  must  be  referred  back  to  the 
Registrar,  and  it  must  be  found  whether 
there  was  an  arrangement,  between  Qail- 
lard.  Seaward  &  Co.  and  Carter,  that 
Carter  was  to  protect  Seaward  k  Co/s 
lien.  If  he  was  to  do  so,  then  the  decree 
will  be  that  Seaward  &  Co.  are  to  raak 
with  Carter;  and  if  not,  then  they  most 
be  postponed  to  Carter. 


Solicitors — Stocken  Sc  Japp,  for  Bmerson, 
Walker  &  Ck). ;  T.  Cooper  Sc  Co.,  for  A.  Gaiter ; 
Lowless  Sc  Co.,  for  Seaward  &  Co. ;  N.  Axgles, 
for  the  seamen ;  Plews,  Irvine  &  Hodges,  for 
Q.  Robertson  &  Co. 
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THE  HARDWICK. 


Practice  — Salvage — Pleading  —  State- 
ment  of  Claim — Evidence. 

The  statement  of  claim  in  salvage 
actions  should  contain  stich  /acts  as,  if 
Oflmitted,  wiU  constitute  the  whole  of  the 
plaintiSTs  case,  as  the  Court  will  decline 
to  admit  evidence  at  the  hearing,  except  on 
special  grounds,  where  the  facts  alleged  in 
the  stcUement  of  claim  are  admitted. 

Action  for  salvage  by  the  owners, 
master  and  crew  of  the  steam  trawler 
Flying  Sprite  against  the  owners  of  the 
steamship  Uardwick.  The  statement  of 
claim  set  out  the  drcumstances  in  which 
the  services  were  rendered,  and  also  con- 
tained statements  as  to  the  respective 
values  of  the  Hardioick  and  the  Flying 
Sprite,  and  the  amount  claimed  by  the 
latter  in  respect  of  loss  of  fishing. 

The  defendants  put  the  plaintiffs  to  proof 
of  the  values  and  the  amount  claimed  in 
respect  of  loss  of  fishing ;  but  admitted  all 
the  other  facts  alleged  in  the  statement  of 
claim. 

Charles  Hall,  Q.C.  (Bucknill  with  him), 
for  the  plaintiff,  tendered  evidence  as  to 
the  nature  of  the  place  to  which  it  was 
alleged  the  Hardwick  had  been  taken  by 
the  salvors,  submitting  that  the  Court  had 
a  discretion  to  admit  evidence,  although 
the  facts  as  alleged  were  admitted. 

Phillimore  {F>  W,  Bathes  with  him),  for 
the  defendants,  objected. 

The  Pbbsident  (Sib  James  Hannen). — 
The  suggestion  that  I  have  a  discretion  as 
to  admitting  evidence  in  such  a  case  as 
this  coincides  with  my  own  opinion,  that 
if  anything  material  to  the  decision  of  the 
case  were  omitted  in  the  statement  of 
claim,  I  might  possibly  admit  evidence.  I 
may  here  express  my  opinion  that  this 
and  other  cases  which  I  have  recently  had 
before  me  shew  the  value  of  adhering  to 
the  old  practice  in  regard  to  statements  of 
claim  in  salvage  actions ;  since  expense  is 
saved  by  the  admission  of  facts,  and  by 
the  Court  giving  its  decision  on  such  ad- 
mitted &ct8. 


But  this  useful  practice  of  making  ad- 
missions would  be  valueless,  if,  notwith- 
standing that  the  material  facts  are  set 
out  by  the  plaintiffs,  and  admitted  by  the 
defendants,  evidence  in  addition  were  ad- 
mitted. Because  it  would  come  to  this, 
that  neither  the  Court  nor  the  defendant 
would  be  sure  that  all  the  facts  were 
before  them,  or  that  the  admissions  were 
final.  It  must  therefore  be  taken  that 
such  facts  as  are  stated  in  a  elaim  will, 
if  admitted,  constitute  the  whole  of  the 
plaintiff's  case;  and  that  evidence  will 
only  be  admitted  subject  to  the  discretion 
of  the  Court,  and  on  special  grounds.  I 
therefore  exclude  this  evidence. 


Solicitors — RoUit  Sc  Sons,  agents  for  RoUit  Sc 
Sons,  Hull,  for  plaintiffs ;  Waltons,  Bubb  & 
Walton,  for  defendants. 


[IN  THE  COURT  OF  APPEAL.] 

Probate.    . 
1883       lthb  marquis  of   salisbury 

Dec. 


BATE.    1  , 
583.        > 
J.  12.     J 


V,  NUGENT.* 


Practice — Will — Prohate^AUegation  of 
Undue  Influence  —  Particulars  —  Order 
XIX.  rules  6  and  7. 

Where  probate  of  a  will  is  resisted  on 
tlie  ground  of  undue  influence,  it  lias  been 
the  practice  of  the  Probate  Court  to  order 
the  names  of  the  persons  alleged  to  have 
exercised  the  undus  influence  to  be  disclosed, 
but  to  refuse  further  particulars, 

Semble, — This  pra^ice  is  not  altered  by 
the  Rules  of  Court,  1883,  Order  XIX.  rules 
6  and  7. 

The  action  was  brought  to  obtain 
probate  of  the  will,  dated  in  June,  1880, 
of  Lord  Greville,  who  died  in  January, 
1883.  Probate  was  resisted  by  the  de- 
fendant, a  son  of  the  testator,  upon  the 
ground  that  the  will  of  1880  was  obtained 
by  the  undue  influence  of  the  Marquise  de 
la  BMoy6re,  a  daughter  of  the  testator, 

♦  Coram  Cotton,  L.J.;  Lindley,  L.J.,  and 
Fry,  L.J. 
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and  other  persons.  The  marquise,  who 
was  an  intervener  in  the  action,  then 
amended  her  statement  of  claim,  asking 
for  the  probate  of  the  will  of  1880,  or,  in 
the  alternative,  for  the  probate  of  a  previous 
will  made  in  1877.  On  the  23rd  of  Oc- 
tober, the  defendant  delivered  an  amended 
statement  of  defence  to  the  intervener's 
amended  statement  of  claim,  alleging  that 
both  wills  were  obtained  by  the  undue  in- 
fluence of  the  marquise  and  other  persons. 
On  an  application  by  the  intervener  that 
particulars  should  be  given  of  the  other 
persons  alleged  to  have  exercised  the 
undue  influence,  and  of  each  of  the  acts 
of  undue  influence,  and  the  times  when 
and  places  where  each  of  the  said  acts 
were  alleged  to  have  been  committed, 
Sir  James  Hannen  made  an  order  for  the 
disclosure  of  the  names  of  the  persons 
alleged  to  have  exercised  the  undue  in- 
fluence, but  declined  to  order  any  further 
particulars  to  be  given. 

The  marquise  now  appealed. 

Sir  H.  Gijfard,  Q.C.  (Ba^ord  with 
him),  for  the  appellant. — As  the  state- 
ment of  defence  was  delivered  on  the  23rd 
of  October,  probably  the  new  rules  (Order 
XIX.  rules  6-9),  which  are  express  that 
particulars  of  undue  influence  must  be 
given,  do  not  apply.  But  that  only  aflfects 
the  question  of  the  form  in  which  the 
particulars  ought  to  be  given.  The  general 
question  is,  whether  full  particulars  of 
undue  influence  ought  not  to  be  given. 
Undue  influence,  to  be  successful,  must 
amount  either  to  coercion  or  fraud — per 
Lord  Cranworth  in  Boyae  v.  Roasborough 
( 1 ) ;  and  where  coercion  or  fraud  is  alleged, 
it  is  common  practice  to  require  full  par- 
ticulars to  be  given. 

Keogh,  contra,  —  Sir  James  Hannen 
decided  on  the  ground  that  it  had  always 
been  the  practice  of  the  Probate  Court  to 
confine  particulars  to  the  names  of  the 
persons  alleged  to  have  exercised  undue 
influence.  Even  if  the  case  comes  under 
the  new  rules,  it  is  a  question  of  how  far 
the  particulars  are  to  extend,  and  the 
practice  as  to  that  is  not  altered.  Any 
more  extended  order  might  lead  to  the 
fabrication  of  evidence.      It  has  always 


been  the  practice    in  the    Probate  and 
Divorce  Court  to  confine  particulars  in 
this  way — Graves  v.  Graves  (2). 
Sir  H.  Giffard  replied. 

Cotton,  L.J. — This  is  an  appeal  from 
the  President  of  the  Probate  and  Divorce 
Division  declining  to  order  the  defendant, 
who  op|>oses  probate  of  Lord  Greville's 
will  on  the  ground  that  the  execution  of 
it  was  obtained  by  undue  influence,  to  give 
further  particulars  of  the  undue  influence 
relied  upon.  The  names  of  the  peisons 
only  who  are  alleged  to  have  exercised 
the  undue  influence  have  been  ordered  to 
be  given.  I  must  say  that,  if  we  could  do 
what  is  right,  particulars  ought  not  to  be 
confined  to  that.  In  my  opinion  it  would 
lead  better  to  the  decision  of  the  rights 
of  parties,  and  would  save  expense,  if  the 
attention  of  the  opposite  party  were  called 
more  particularly  to  the  facts  to  be  proved, 
and  he  were  not  left  to  prepare  evidence 
which  perhaps  may  never  be  required. 
The  divorce  case  referred  to  by  Mr. 
Keogh  has  no  bearing  upon  the  matter. 
Here  we  do  not  know  what  the  nature  of 
the  undue  influence  is.  If  we  wore  mak- 
ing a  rule,  I  for  one  would  require  a 
person  who  alleges  undue  influence  to 
state  it  with  great  particularity.  But  it 
seems  to  me  that  both  sides  in  this  case 
agree  that  that  has  not  been  the  practice 
of  the  Probate  Court,  and  I  do  not  feel  at 
liberty  now  to  interfere  with  that  pracUoe. 

LiNDLEY,  L.J. — I  am  also  of  opinion 
that  we  ought  not  to  reverse  this  decision. 
Not  only  is  this  practice  well  established, 
but  it  seems  to  me  to  have  a  great  deal  of 
good  sense  in  it.  Although  it  may  be 
necessary  for  a  defendant  to  bring  his  case 
up  to  fraud,  yet  the  charge  is  a  general 
one,  as  to  which  it  is  almost  impossible  to 
give  particulars.  Experienced  Judges  in 
probate  matters  have  always  refused  to 
allow  such  particulars,  and  the  inference, 
to  my  mind,  is  very  strong  that  that  is  a 
good  practice  and  works  well. 

Fry,  L.J. — I  am  of  the  same  opinion. 
I  attach  great  weight  to  the  practice  which 
has  been  established  for  so  many  years. 


(1)  6  H.L.  Cas.  2,  48. 


(2)  3  Curt.  235. 


Vol.  53.] 


MICffAETiMAS  1888  to  MICHAELMAS  1884. 


25 


The  JUarquu  of  Salisbury  v.  Nvgent  {App.),  Proh. 


The  question  is  merely  one  of  the  amount 
of  particularity,  and  the  Court  has  found 
that  the  disdosing  of  the  names  of  the 
persons  alleged  to  have  exercised  the 
undue  influence  is  sufficient  for  the  ends 
of  justice.  I  am  fiir  from  satisfied  that 
this  form  of  order  is  not  the  very  best 
that  could  be  adopted,  and  I  am  bound  to 
say  that  I  see  great  difficulties  in  adopting 
any  other  form  of  order.  It  must  be 
extremely  difficult  to  give  particulars  of 
special  acts  of  undue  influence.  It  would 
often  involve  the  detailing  of  a  whole 
family  history.  It  seems  to  me  that 
great  prolixity  would  be  the  result  of  any 
other  form  of  order,  and  that  there  would 
be  constant  application  for  further  and 
better  particuluis. 

Appeal  dismissed, 

SoIicitozB — (Jollyer-Bristow  Sc  Co.,  for  appellant 
and  for  the  intervener  ;  E.  Swain,  for  respon- 
dent. 


Admiraltt, 

1884 
Feb.  22 


LLTY."| 

,  23.  J 


THE  HABTON. 


Collision  —  Thames  Rules  —  Merchant 
Shipping  Act  Amendment  Act,  1873,  s,  17. 

A  ship  will  not  be  held  to  blame,  under 
the  provisions  of  the  17th  section  of  the 
Merchant  Shipping  Act,  1873,  for  an  in- 
fringement of  one  of  the  Thames  Rules, 
where  such  infringement  does  not  aetu^alli/ 
contribute  to  the  collision. 

Action  for  damage  by  the  owners  of 
the  barge  Oeorge  and  Jane,  against  the 
owners  of  the  steamship  Harton,  The 
barge  was  at  anchor  above  Coal  House 
Point  in  Gravesend  Keach,  and  the  Harton 
ran  into  her  as  she  was  coming  up  the 
river.  The  case  of  the  Harton  was  that 
the  barge  had  no  anchor  light,  and  that 
when  she  was  seen  the  helm  of  the  Harton 
was  put  hard-a-port  and  her  engines  were 
stopped,  but  no  order  was  given  to  reverse. 

Bucknill,  for  the  owners  of  the  George 
and  Jane, 

FhUlimare,  for  the  owners  of  the  Harton, 

ButT,  J.  [after  dealing  with  the  evi- 
dence as  to  the  light  of  the  George  and 
Vol.  63.— p.,  D.  &  A. 


Jane,  and  finding  that  her  light  was  not 
duly  exhibited,   proceeded  as  follows  :] — 
The  barge,  therefore,  being  to  blame,  the 
next  question  that  arises  is  whether  I  am 
to  hold  the  Harton  also  to  blame  for  not 
reversing  her  engines  as  well  as  stopping 
them,  in  obedience  to  rule  14  of  the  Thames 
Rules  (1).     The  evidence  of  the  Harton 
is,  that  it  was  not  possible  to  see  a  vessel 
without  lights  on  that  night  at  greater 
distance  than  one  ship's  length.      Prob- 
ably the  truth  is,  the  barge  might  have 
been  seen  from   one  to  two  lengths  ofl*. 
Ought  the  master  of  the  Harton  in  these 
circumstances  to  have  reversed  his  en- 
gines )   There  is  some  dlfierence  of  opinion 
between  myself  and  the  elder  brethren  on 
this  point.     I  confess  I  think  he  ought 
to  have  done  so.     However  that  may  be, 
we  agree  in  this,  that  if  he  had  reversed 
his  engines  it  would  not  have  made  the 
slightest  difierenee  in  the  result.     That 
being  so,  am  I  bound  to  condemn  the 
owners  of  the  Harton  because  their  cap- 
tain did  not  reverse  his  engines  1    I  do  not 
think  I  am.     I  am  not  coerced  by  any 
statutory  provision  to  draw  an  inference 
that  a  vessel  is  to  blame  when  she  disobeys 
any  particular  rule.     This  is  not  the  case 
of  an  infringement  of  the  Regulations  for 
Preventing  Collisions  at   Sea,  which  are 
made  under  the  provisions  of  the  Mer- 
chant   Shipping    Acts.      These    Thames 
Rules  are  made  under  an  entirely  different 
Act  of  Parliament,  and  do  not  fall  within 
the  operation  of  the  17th  section  of  the 
Merchant    Shipping    Act    of    1873    (2). 
Therefore  I  am  not  bound,  nor  have  I 
the  power,  to  apply  that  well-known  sec- 
tion.    On  these  grounds  I  decide  that  the 

(1)  Kules  and  Jsy-laws  for  the  navigation  of 
the  River  Thames.— 14 :  "  Every  steam  vessel, 
when  approaching  another  vessel  so  as  to  in- 
volve risk  of  collision,  shall  slacken  her  ppeed, 
and  shall  stop  and  reverse  if  necessary." 

(2)  Merchant  Shipping  Act,  1873  (36  &  37 
Vict.  c.  85),  s.  17  :—*•  If  in  any  case  of  collision, 
it  is  proved  to  the  Court  before  which  the  case 
is  tried,  that  any  of  the  regulations  for  pre- 
venting collisions  contained  in  or  made  under 
the  Merchant  Shipping  Acts,  1854  to  1873,  has 
been  infringed,  the  ship  by  which  such  regu- 
lation has  been  infringed  shall  be  deemed  to 
be  in  fault,  unless  it  is  shewn  to  the  satisfaction 
of  the  Court  tliat  the  circumstances  of  the 
case  made  a  departure  from  the  regulation 
necessary.'* 

£ 
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The  UartoHy  Adin. 

Uarton  cannot  be  held  to  blame  for  this 
collision,  and  I  pronounce  the  George  and 
Jane  alone  to  blame. 


Solicitors— Keene,  Marsland  &  Bryden,  for 
plaintiffs ;  Thomas  Cooper  k  Co.,  for  defen- 
dants. 


[IN  THE  COURT  OF  APPEAL.] 
Probate.  1 

188i.       >  BLOXAM  V.   PAVRE.* 

Feb.  13. 


Will — A  lien — Foreign  Domicil — Domicil 
of  Origin  English^Fomi  of  Will— Fro- 
bate  in  England — Lord  King8doion*8  Act 
(24  <{r  25  Vict,  c.  114),  a.  1  /  Naturalisation 
Act,  1870  (33  Vict.  c.  14),  m.  2  and  10. 

Tlie  object  of  the  2nd  section  of  the 
Naturalisation  Act,  1870,  was  to  put 
aliens  on  the  same  general  footing  with 
British  subjects  as  to  acquiHng,  Jiolding 
and  disposing  of  property  in  England; 
but  it  does  not  give  an  alien  power  to 
dispose  of  the  property  in  a  form  not  in 
accordance  with  the  law  of  his  place  of 
domicil, 

A  testatrix,  whose  domicil  of  origin  was 
English,  married  a  German  subject  and 
resided  in  Germany  untU  her  death  in 
1872  ;  she  survived  her  husband,  and  made 
a  will  which  was  valid  according  to  the 
requirements  of  English  law  but  n>ot  ac- 
cording to  German  law : — Held,  that  the 
will  could  not  be  admitted  to  probate  in 
England, 

Decision  of  the  President  of  the  Probate 
Division  affirmed. 

This  was  an  appeal  from  a  decision  of 
the  President  of  the  Probate  Division,  re- 
ported 62  Law  J.  Rep.  P.,  D.  &  A.  42 ; 
Law  Rep.  8  P.D.  101,  in  which  he  held 
that  a  will  made  by  a  testatrix  whose 
domicil  of  origin  was  English,  but  who 
had  married  a  German  and  resided  in 
Germany  until  the  date  of  her  death  in 
1872,  which  was  not  valid  according  to 
the  requirements  of  German  law,  but  was 
valid  according  to  English  law,  could  not 
be  admitted  to  probate  in  England. 

•  Coram  Earl  Selbome,  L.C. ;  Lord  Coleridge, 
C.J.,  and  Cotton,  L.J. 


Horace  Bavey,  Q,C.,  and  Jeune,  for  the 
appellants. — The  question  here  depends 
mainly  on  the  construction  to  be  put  on 
the  Act  of  1870  read  in  conjunction  with 
Lord  Kingsdown's  Act.  Now,  in  Stanley 
V.  Bemes  (1)  it  was  decided  that  an 
English  person  domiciled  in  Portugal 
could  not  make  a  will  except  in  accord- 
ance with  the  law  of  Portugad.  That  case 
was  followed  in  Bremer  v.  Freeman  {fj. 
It  was  with  a  view  to  those  dedsionB  that 
the  Act  of  1861  was  passed.  That  Act 
affected  the  law  of  domicil,  but  did  not 
affect  the  law  of  naturalisation.  It  pro- 
vided by  section  1  that  the  will  of  a  British 
subject  (whatever  his  domicil)  shoold  be 
held  to  be  well  executed  if  made  either 
according  to  the  lex  lad,  lex  domiciUi,  or 
the  law  in  force  in  that  part  of  Her 
Majesty's  dominions  where  he  had  his 
domicil  of  origin.  Under  that  Act  the 
will  of  the  testatrix  would  have  undoubt- 
edly been  good.  But  the  Naturalisation 
Act,  1870,  s.  10,  sub-s.  2,  placed  her  in 
the  position  of  a  statutory  alien.  We 
submit,  however,  that  by  section  2  of  the 
same  Act  she  had  a  right  of  dispofiing  of 
her  property  in  the  same  manner  as  a 
British  subject — that  is,  by  will  made 
according  to  English  law.  Lord  Kings- 
down's  Act  provided  that  the  will  of  a 
British  subject  was  not  bound  to  be  made 
according  to  the  law  of  his  place  of  domicil, 
and  the  power  of  disposition  conferred  on 
aliens  by  the  Act  of  1870  is  to  dispose  in 
the  same  manner  in  all  respects  as  natural- 
bom  Biitish  subjects :  that  must  meaji  in 
the  same  form.  These  words  are  also  used 
in  the  latt-er  part  of  the  2nd  section.  The 
words  are  capable  of  the  construction  we 
put  upon  them,  and  prima  facie  include 
form,  and  we  submit  that  there  is  no 
reason  why  that  construction  should  be 
cut  down ;  there  is  nothing  contrary  to 
international  law  or  sound  principle  in  it 
To  so  construe  them  with  regard  to  aliens 
is  to  confer  a  privilege  upon  them.  It  is 
to  be  observed  that  there  is  no  mention 
whatever  of  domicil  made  in  the  2nd 
section  of  the  Act,  and  it  does  not  touch 
on  any  obstacle  in  respect  of  disposition  of 
property  on  account  of  the  domicil  of  the 
owner  of  the  property.  The  section  speaks 
of  ^*  natural-born  Biitish  subjects^"  while 

(1)  3  Hag.  Ec.  873. 

(2)  10  Moore  P.C.  306. 
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Lord  Kingsdown's  Act  speaks  of  ^^  British 
subject."  This  would  seem  to  indicate 
that  aliens  were  to  have  the  same  power 
of  disposing  of  property  as  English-born 
subjects,  and  the  testatrix  would  there- 
fore have  power  to  dispose  of  her  property 
by  will  made  according  to  English  law. 

Inderunck,  Q.C,  and  A,  Gordon  were 
only  called  on  as  to  the  form  of  the  order. 

The  Lord  Chancellor  (Earl  of  Sel- 
borne). — We  do  not  see  our  way  to  alter 
the  conclusion  of  the  Court  below.     The 
case  has  been  very  ably  argued  by  the 
learned  counsel  on  behalf  of  the  appel- 
lants ;  and  I  admit  that  some  of  the  con- 
siderations which  had  occurred  to  me  in 
support  of  the  decision  of  the  learned 
President  of  the  Prohate  Division,  and 
perhaps  some  parts  of  that  decision,  have 
been  somewhat  shaken  by  the  arguments 
addressed  to  us  in  support  of  the  appeal. 
The  2nd  section  of  the  Act  of  1870  has 
been  much  relied  upon,  and  it  has  been 
urged  that  under  that  section  the  testatrix 
bad  the  same  power  of  disposing  of  her 
property  as  a  natural-bom  British  subject. 
It  has  also  been  pointed  out  that  domicil 
is  not  mentioned  one  way  or  the  other  in 
that  section,  and  that,   if  there  is  any 
obstacle  in  the  way  of  a  disposition  of 
property  by  an  alien  by  reason  of  domicil, 
there  is  nothing  in  the  express  words  of 
that  section  which  touches  it.     But,  fully 
allowing  for  that,  the  question  remains 
whether  in  reality  this  statute  ought  to  bo 
construed  as  drawing  in,  independently  of 
domicil,  the  particular  statute   law  con- 
tained in  Lord  Kingsdown's  Act  as  to  the 
mode  by  which  wills  made  by  British  sub- 
jects might  be  executed.     The  Naturalisa- 
tion Act,  1870,  takes  no  notice  of  domicil, 
and  is  different  in  that  respect  from  Lord 
Kingsdown's   Act,  section    1    of   which 
enacted  that  "  Every  will  made  out  of  the 
United  Kingdom  by  a   British  subject, 
whatever  may  be   the  domicil  of   such 
person  at  the  time  of  making  the  same  or 
at  the  time  of  his  or  her  death,  shall  as 
regards  personal  estate  be  held  to  be  well 
executed  for  the  purpose  of  being  admitted 
to  probate,  if  the  same  be  made  according 
to  the  forms  required,  either  by  the  law  of 
the  place  where  the  same  was  made,  or 
the  law  of  the  place  where  the  person  was 
domiciledi  or  by  the  laws  then  in  force  in 
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that  part  of  Her  Majesty's  dominions 
where  he  had  his  domicil  of  origin."  That 
section  refers  to  the  subject  of  domicil. 
Now,  the  fact  that  the  Aet  of  1870  does 
not  take  any  notice  of  domicil,  and  is  in- 
dependent of  it,  introduces  an  important 
difference  between  it  and  Lord  Kings- 
down's  Act.  In  the  last-mentioned  Act 
notice  is  distinctly  taken  of  the  importance 
of  the  subject  of  domicil,  and  within  the 
limits  of  that  Act  that  importance  is  in- 
tended to  be  done  away  with.  Another 
difference  has  been  pointed  out  between 
the  two  Acts — namely,  that  Lord  Kings- 
down's  Act  speaks  of  a  "  British  subject," 
while  the  Act  of  1870  speaks  of  a  "  natural- 
born  British  subject " ;  but  I  am  not  sure 
there  is  much  importance  to  be  attached 
to  that  difference. 

The  provisions  in  Lord  Kingsdown's 
Act  as  to  the  modes  in  which  a  will  may 
be  executed  by  a  British  subject  are  worthy 
of  consideration.  Three  modes  of  execution 
of  a  will  of  a  British  subject  were  sanc- 
tioned by  it — (first)  if  it  be  made  accord- 
ing to  the  lex  hci;  (secondly)  if  it  be 
made  according  to  the  lex  domicilii; 
(thirdly)  if  it  be  made  according  to  the 
law  in  force  in  that  part  of  Her  Majesty's 
dominions  where  he  had  his  domicil  of 
origin.  It  has  been  argued  that,  because 
a  British  subject  who  had  his  domicil  of 
origin  in  some  part  of  Her  Majesty's 
dominions  might  execute  his  will  accord- 
ing to  the  law  in  force  in  that  part, 
therefore,  the  words  "  natural-born  British 
subject "  being  used  generally  in  the  Act 
of  1870,  it  was  intended  to  introduce  the 
same  privilege  in  case  of  an  alien,  who  was 
to  stand  in  the  same  position  as  a  natural- 
bom  British  subj  ect.  The  differences  which 
I  have  pointed  out  between  the  two  Acts 
give  force  to  the  inference  I  should  have 
drawn  from  the  Act  of  1870  standing 
alone.  The  preamble  of  that  Act  is  as 
follows: — "Whereas  it  is  expedient  to 
amend  the  law  relating  to  the  legal  condi- 
tion of  aliens  and  British  subjects."  There 
is  nothing  there  to  shew  any  intention  to 
introduce  in  relation  to  the  wills  of  aliens 
any  new  law  not  recognised  by  the  law  of 
this  country,  or  by  the  law  of  the  rest  of 
Europe,  or  any  part  of  the  civilised  world. 
The  2nd  section  of  that  Act  provides  that 
real  and  personal  property  may  be  taken, 
acquired,  held  and  disposed  of  in  the  same 
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manner  in  all  respects  as  by  a  natural- 
born  British  subject.  Looking  at  the  whole 
of  the  Act  and  to  the  preamble  I  think  the 
just  inference  to  be  drawn  is  that  the  pur- 
pose of  the  Act  was  to  remove  the  dis- 
ability of  aliens  as  to  taking,  acquiring, 
holding  and  disposing  of  real  and  personal 
property.  And  if  we  adopt,  as  I  believe 
w^e  all  do,  the  view  of  the  learned  Presi- 
dent of  the  Probate  Division,  that  "the 
words  'disposed  of  ....  in  the  same 
manner  in  all  respects  as  by  a  natural- 
bom  British  subject '  do  not  include  a  dis- 
position by  will ;  but  that,  in  determining 
what  is  the  valid  will  of  an  alien,  the 
general  principles  of  law  laid  down  by 
the  Privy  Council  and  House  of  Lords 
must  still  be  appUed,"  we  shall  give  full 
effect  to  the  words  of  the  Act. 

It  has  been  argued  that  the  words 
'^  disposed  of  in  the  same  manner "  as  by 
a  natural-bom  British  subject  must  be  read 
as  *^  in  the  same  form."  But  these  words 
must  be  looked  at  with  regard  to  the  con- 
text in  which  they  are  found  as  well  as 
with  regard  to  the  general  principle  of  the 
Act.  In  my  opinion  they  mean  that  an 
alien  shall  have  as  large  a  power  of  dis- 
position of  property  as  a  natural-bom 
British  subject ;  but  the  fact  that  domidi 
is  not  mentioned  in  that  section  shews 
that  it  was  not  intended  that  the  law  of 
domicil  should  be  interfered  with  when  it 
goes  to  the  substance  of  the  disposition.  I 
agree  with  the  learned  President  that  the 
words  ''in  the  same  manner  in  all  re- 
spects "  can  have  no  greater  force  in  the 
first  than  in  the  second  part  of  the  section ; 
and  it  would  be  a  very  startling  result  if, 
when  a  derivative  title  to  property  was  to 
be  traced  through  from  or  in  succession 
to  an  alien,  that  title  or  succession  might 
be  established  according  to  the  same  forms 
as  in  the  case  of  a  British  subject,  and 
that  a  marriage  solemnised  in  a  form  valid 
by  English  or  Scotch  law,  though  invalid 
by  the  law  of  the  alien's  country,  might 
form  a  link  in  the  chain  of  title  to  pro- 
perty. 

I  am  of  opinion  that  the  true  interpret- 
ation of  the  two  Acts  is  that  Lord  Kings- 
down's  Act  applied  to  an  actual  British 
subject,  and  gave  a  peculiar  advantage  to 
him  \  but  that  the  object  of  the  Act  of 
1870  was  not  to  commumcate  that  special 


advantage  to  all  aliens  in  the  world  with 
reference  to  property  in  England,  but  merely 
to  put  them  on  the  same  general  footing 
with  British  subjectsas  to  holding  property^ 
without  giving  them  those  special  privileges 
which  had  been  conferred  npon  Brilash 
subjects. 

LoBD  CoLEBiDGB,  C.J. — ^I  agree. 

Cotton,  L.  J. — I  am  of  the  same  opinion. 
The  object  of  the  Act  of  1870  was  to  re- 
move the  disability  under  which  aliens 
stood  as  to  acquiring  and  holding  property 
in  England,  and  to  enable  them  to  aoqaire, 
hold  and  dispose  of  property ;  but  it  was 
not  intended  to  give  Uiem  the  special  privi. 
leges  as  to  disposition  by  will  which  British 
subjects  have  under  the  Act  of  1861. 

Appeal  dismissed;  costs  of  appeUants 
on  appeal  and  in  the  Court  below  to 
be  paid  out  of  the  estate. 

Solicitors— Paterson,  Snow  k  Blozam,  for  appel- 
lants ;  G.  E.  Carpenter,  for  respondents. 
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Salvage — Exorbitant    Claim — Bail — 

Costs, 

Where  the  plaintiffs  in  a  salvage  action 
arrested  the  defendants*  ship  and  required 
bail  to  be  given  for  an  exorbitant  sum,  the 
Court  ordered  the  plaintiffs  to  pay  all  the 
costs  incurred  by  the  defendants  in  pro- 
curing baiL 

Action  for  salvage  by  the  owners, 
masters  and  crews  of  the  steam-tugs  Fylde 
and  Wyre  against  the  owners  of  the  ship 
George  Gordon. 

The  plaintifb  commenced  the  action  for 
3,000Z.,  and  arrested  the  ship,  requiring 
bail  to  be  given  in  that  amount.  At  the 
hearing  of  the  action,  the  Court  awarded 
the  plaintiffs  the  sum  of  4502. 

Myburgh,  Q.C,  and  F,  W.  Baikes,  for 
the  defendants,  asked  that  the  plsintifia 
be  ordered  to  pay  the  costs  incurred  by 
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the  defendants  in  procuring  bail,  the  sum 
in  which  bail  was  required  being  exorbi- 
tant. 

PhiUimore  and  BuckniU,  for  the  plain- 
tiffs.— The  plaintiffs'  solicitors  were  not 
aware  at  the  time  bail  was  required  what 
was  the  nature  of  the  services,  and  it  is 
always  open  to  defendants  to  ask  to  have 
the  bail  roduoed. 

Butt,  J. — ^Parties  should  not  arrest  a 
ship  for  an  exorbitant  sum ;  and  it  is  no 
excuse  to  say  that  the  defendant  did  not, 
as  it  were,  struggle  to  get  free,  or  that  the 
solicitors  were  ignorant  of  the  facts  of  the 
case  at  the  time  of  the  arrest.  I  will 
neyer  sanction  such  a  coui'se ;  and  I  there- 
fore order  that  the  plaintiffs  pay  all  the 
costs  and  expenses  to  which  the  defendants 
have  been  put  by  finding  bail  in  the  action. 


Solicitors — Gregory,  Bowcllffes  &  Co.,  agents  for 
Hill,  Dickinson  Sc  Co.,  Liverpool,  for  plaintiffs ; 
WaltoDs,  Bubb  k  Walton,  for  defendants. 
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SetUements — Variation  of — Life  Interest 
— Absolute  Interest. 

Upon  a  petition  for  vari<Uion  of  settle- 
mentSf  after  a  dissolution  of  marriage  at 
the  suit  of  the  wife,  the  Court  wiU  not 
extinguish  the  interest  of  the  husband^  so  as 
to  give  the  wife  an  absohUe  interest  in  pro- 
perty in  which  cU  the  date  of  the  decree  she 
had  only  a  Ufe  interest. 

In  this  case  the  petitioner  had  obtained 
a  decree  for  dissolution  of  her  marriage  on 
the  ground  of  her  husband's  cruelty  and 
adultery. 

The  petitioner  afterwards  filed  a  petition 
for  variation  of  settlements,  and  from  the 
Registrar's  report  it  appeared  that,  by  a 
post-nuptial  settlement  executed  in  1873, 
the  respondent  had  assigned  all  his  real 
and  personal  estate,  with  certain  unim- 
portant exceptions,  to  trustees,  upon  trust 
to  raise  2,000^  for  the  benefit  of  himself 
for  life,  with  remainder  to  his  wife  for  life, 


and  with  an  ultimate  remainder  to  himself 
absolutely  on  failure  of  issue.  The  settle- 
ment contained  a  covenant  by  the  respon- 
dent to  pay  the  aforesaid  sum  of  2,000/., 
and  also  to  effect  a  policy  of  insurance 
upon  his  own  life  for  1,000/.;  but  the 
insurance  was  never  effected,  and  the  only 
property  which  had  come  into  the  hands 
of  the  trustees  was  a  sum  of  300/.,  with 
accumulations  amounting  to  24/.  17 s.  id. 
Upon  the  death  of  the  respondent's  father 
the  respondent  would  become  entitled  to  a 
sum  of  1,700/.,  which  would  be  available 
towards  making  up  the  2,000/.  which  he 
had  covenanted  to  pay  to  the  trustees  of 
the  settlement.  There  was  no  issue  of  the 
marriage. 

The  only  other  property  to  which  the 
respondent  was  entitled  was  a  life  interest 
in  a  sum  of  2,500/.,  but  in  consequence  of 
charges  created  by  him  his  annual  income 
from  this  fund  was  reduced  to  20/.  a  year. 
He  had  no  other  means  of  support,  and 
the  petitioner  was  dependent  for  support 
upon  her  relations  and  friends. 

Searle^  for  the  petitioner,  moved  for  an 
order  extinguishing  the  respondent's  in- 
terest under  the  settlement,  and  for  the 
payment  to  the  petitioner,  for  her  costs,  of 
the  300/.  with  the  accumulations,  and  also 
directing  that  the  trustees  should  be  em- 
powered from  time  to  time  to  apply  any 
portion  of  the  1,700/.  for  her  own  use.  . 

Middleton,  for  the  respondent. 

Bdtt,  J. — The  object  of  the  settlement 
was  to  make  a  provision  for  the  wife  during 
her  life,  but  the  order  now  asked  for  would 
give  her  the  money  absolutely  and  at  once. 
I  do  not  think  that  I  ought  to  do  this ;  nor 
ought  I  to  make  any  order  as  to  the  300/. 
and  the  accumulations,  as  this  would,  in 
effect,  give  the  money  to  the  husband  by 
relieving  him  of  the  costs  of  the  suit.  I 
shall  order  that  the  petitioner  receive  the 
income  of  the  trust  fund  so  long  as  it  does 
not  exceed  1,000/.,  and  that  the  respondent 
retain  the  income  of  the  rest  of  the  fund. 


Solicitors — Prideaux&  Sods,  agents  for  Richard 
Andrew,  Modbury,  Devon,  for  petitioner; 
Guscotte,  Wadham  Sc  Daw,  for  respondent. 
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GRIFFITH. 


Administration  —  Iniestacy  —  Bastard 
dying  unmarried  in  Cornwall — Grant  to 
Solicitor  of  Duchy  of  Cornwall, 

Where  a  person  resident  in  the  county  of 
Cornwall  died  a  bachelor,  bastard  and  in- 
testate,  the  Court  made  a  gremt  of  letters 
of  administration  of  his  estate  and  effects 
to  the  solicitor  for  the  affairs  of  the  duchy 
of  CoTmwaUyfor  the  use  of  His  Royal 
Highness  iJie  Prince  of  Wales,  but  required 
the  vxirrant  to  be  amended,  so  as  to  set 
forth  the  grounds  for  the  application, 

Tho  Rev.  Edward  Griffith,  vicar  of  St. 
Keveme,  in  the  county  of  Cornwall,  died 
intestate  on  the  27th  of  August,  1883. 

The  deceased  was  a  bastard,  and  had 
never  been  married. 

On  the  4th  of  December,  1883,  His 
Royal  Highness  the  Prince  of  Wales,  by 
a  royal  warrant,  directed  Mr.  Thornhill 
Bradford  Heathcote,  as  solicitor  for  the 
affairs  of  the  duchy  of  Cornwall,  to  apply 
for  aAd  obtain  from  this  Division  letters  of 
administration  of  the  estate  and  effects  of 
the  deceased  for  the  use  of  His  Royal 
Highness. 

No  notice  of  the  application  was  given 
to  the  Queen's  proctor. 

Charles  Hall,  Q.C.  (Attorney-General 
to  the  Prince  of  Wales),  moved  for  a  grant 
of  administration  to  Thornhill  Bradford 
Heathcote,  for  the  use  of  the  Prince  of 
Wales.  The  Solicitor  of  the  Duchy  of  Corn- 
wall v.  Canning  (1)  is  an  authority  for 
the  present  application,  although  in  that 
case  notice  was  sent  to  the  Queen's  proctor, 
who  consented  to  the  grant  being  made, 
''  but  without  prejudice  to  the  rights  of 
the  Crown." 

The  President  (Sir  James  Hannen). — 
The  warrant  does  not  state  the  grounds 
upon  which  the  application  is  made,  as  is 
the  practice  in  the  case  of  similar  applica- 
tions on  behalf  of  the  Crown ;  but  I  will 
allow  these  particulars  to  be  stated  by 
amending  the  warrant,  without  requiring 

(I)  Law  Rep.  6  P.  D.  114. 


the  issue  of  a  fresh  warrant.  I  have  con- 
sidered the  matter,  and  shall  aUow  the 
grant  to  issue,  securities  being  dispensed 
with. 


Solicitor  for  the  Dachy  of  Cornwall,  T.  B. 

Heathcote. 


Admiralty.  1 
1884.       > 
Feb.  12,  U.J 


the  never  despair. 


Practice — Cross  Actions — CcnsoUdation 
— Plaintiff  in  Consolidated  Actions, 

Where  cross  actions  have  been  commenced 
and  consolidated,  the  party  who  has  first 
commenced  proceedings  wUl  be  made  the 
pl-aintiff  in  the  consolidated  actions,  even 
though  the  action  first  comm,enced  has  been 
brought  in  the  County  Court,  and  the 
second  action  ha^  beeii  instituted  in  the 
High  Court,  and  the  first  action  has  been 
transferred  to  the  High  Court  at  the  in- 
stance of  the  plmntiff  in  the  County  Court, 

In  a  case  of  collision  between  the  Stork 
and  the  Never  Despair,  the  owners  of  the 
Stork  commenced  an  action  in  the  City  of 
London  Court  against  the  owners  of  the 
Never  Despair,  and  subsequently  an  action 
against  the  owners  of  the  Stork  was  com- 
menced in  the  High  Court  by  the  owners 
of  the  Never  Despair.  Upon  a  summons 
taken  out  by  the  owners  of  the  Stork,  an 
order  was  made  in  chambers  transferring 
the  County  Court  action  to  the  High 
Court,  consolidating  the  two  actions,  and 
making  the  owners  of  the  Never  Despair 
plaintiffs  in  the  consolidated  actions. 

PhiUimore  (E,  J.  PoUock  with  him),  for 
the  owners  of  the  Stork,  now  moved  that 
so  much  of  the  order  as  made  the  owners  of 
the  Never  Despair  plaintiffs  be  reviewed, 
and  the  conduct  of  the  consolidated  actions 
given  to  the  owners  of  the  Stork,  who  had 
been  first  to  commence  proceedings. 

Nelson,  for  the  owners  of  the  Never 
Desjmir,  contra. 

Cur,  adv,  mUi, 

The  President  (Sir  James  Haxsex) 
(on  Feb.  14). — There  was  a  motion  re- 
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cently  before  me  in  which,  a  suit  of 
damage  having  been  instituted  in  the 
City  of  London  Court,  and  a  suit  after- 
wards instituted  in  this  Court  in  respect 
of  the  same  collision,  the  County  Court 
suit  having  been  transferred  to  this  Court, 
and  the  two  suits  having  been  consolidated 
at  the  instance  of  the  pliuntifis  in  the  trans- 
ferred suit,  the  question  arose  whether  the 
conduct  of  the  consolidated  suits  should 
be  given  to  the  plaintiffs  in  the  suit  which 
had  been  commenced  in  the  City  of  London 
Court,  or  to  the  plaintiff  in  the  suit  origin- 
ally commenced  here. 

When  this  question  first  came  before  me 
in  chambers  I  acted  upon  the  view  that 
the  plaintiff  who  had  commenced  his  suit 
in  the  City  of  London  Court,  having  been 
the  party  who  took  the  step  by  which  that 
suit  was  transferred  to  this  Court,  must 
accept  the  position  of  affairs  as  he  found 
them  at  the  time  when  his  suit  was  brought 
into  this  Court ;  and  that  consequently  the 
suit  which  was  already  in  this  Court  when 
the  order  for  transfer  was  made  must  be 
deemed  the  principal  one,  and  the  plaintiff 
in  that  suit  have  the  conduct  of  the  con- 
solidated suits.     On  the  question  being 
brought  on  appeal  to  rae  in  Court  I  took 
time  to  consider  my  decision,  in  order  that 
what  was  the  practice  on  this  point  might 
be  clearly  determined.    I  have  had  several 
instances  submitted  to  me,  and   I  may 
refer  especially  to  one  in  1882 — a  case  the 
circumstances  of  which  were  exactly  similar 
to  those  in  the  present  case.     In  the  case 
to  which  I  refer  there  was  one  suit  insti- 
tuted in  the  City  of  London  Court  on  the 
12th  of  August,  1882,  and  one  suit  brought 
in  this  Court  on  the  13th  of  August,  1882. 
The  suit  originally  instituted  in  the  City 
of  London  Court  was,  at  the  instance  of 
the  plaintiff  in  that  suit,  transferred  to 
this  Courty  and  an  order  was  made  in  the 
registry  consolidating  the  two  suits,  and 
makiog  the  transferred  suit  the  principal 
cause.     On  appeal  to  the  Judge  of  the 
Court  of  Admindty  (Sir  B.  J.  PhiUimore), 
he  rejected  with  costs  the  application  of 
the  appellant  to  give  the  conduct  of  the 
consolidated  suits  to  the  plaintiff  who  had 
commenced  his  action  in  the  High  Court. 
As  for  this  case,  the  practice  of  the  Court 
on  the  point  was  clearly  settled  by  Sir 
Bobert  Fhillimore,  and  it  is  not  my  in- 
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tention  to  differ  with  the  view  expressed 
by  that  learned  Judge.  I  therefore  vary 
the  order  I  made  in  chambera  by  gi\'ing 
the  conduct  of  the  consolidated  suits  to  the 
plaintiff  in  the  suit  commenced  in  the  City 
of  London  Court  and  transferred  here. 


Solicitors — W.  Batham,  for  the  owners  of  the 
Stork ;  Lowless  U  Co.,  for  the  owners  of  the 
Never  Despair. 


Fbobate 

1884 
April 


tATE.  1 

B4.     > 
ill.  J 


In  the  goods  of  hknbt  bur- 
ton SQUIBE  UABDINEB. 


AdfainistrcUum  durante  minore  (state — 
Grant  to  Guardian — Passing  over  Next" 
of 'kin  of  Infant — Discretion  of  Court, 

A  died  in  Jamaica^  leaving  an  infant 
daughter^  and  having  by  his  will  appointed 
B  and  C  to  he  his  executors  in  Jamaica^  and 
Z>,  his  sister  in-law  J  to  he  his  English  execu- 
trix and  trustee  and  guardian  of  the  infant^ 
with  power  to  appoint  hy  deed  or  will  a 
n^w  trustee  or  trustees^  or  a  new  guardian 
or  guardians,    lie  directed  the  executors  in 
Jamaica  to  pay  the  residue  of  his  estate  to 
the  English  executrix,  to  he  invested  in  tlis 
name  of  the  infant  till  she  should  attain 
the  ojge  of  twenty-one,     D  predeceased  A^ 
having  hy  her  vnll  appointed  E  and  F  as 
her  executors  and  trustees^  and  nominated 
the  said  executors  and  trustees^  or  the  sur- 
vivor of  them,  as  guardians  or  guardian 
of  her  infant  niece,     E  renounced  probate. 
The  infant  was  residing  with  D  at  the  time 
of  the  death  of  the  latter^  when  she  went  to 
reside  with  F,     After  the  death  of  A  and 
D,  the  only  next-of-kin  of  the  infant  were 
her  aunts.     One  of  the  aunts  was  resident 
in  India^  anotJher  was  in  very  needy  cir- 
cumstances  and  had  been  dependent  on  the 
bounty  of  the  infant,andthe  third  renounced 
administration. 

The  Court  made  a  grant  of  administra- 
tion  of  the  estate  of  A,  for  the  use  and  benefit 
of  tJie  injant  till  she  should  attain  the  age  of 
twenty -.one  years,  to  F  as  her  guardian, 

Henry  Burton  Squire  Gardiner  died  in 
the  island  of  Jamaica  on  the  5th  of  Decern- 
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ber,  1880.  The  deceased  was  a  widower, 
and  left  only  one  child,  Georgiana  Waters 
Gardiner,  who  was  fourteen  years  of  age 
at  the  time  of  his  death,  and  was  then 
resident  in  England. 

The  deceased  duly  executed  a  will  on  the 
28th  of  March,  1872,  and  a  codicil  on  the 
11th  of  October,  1874,  both  of  which  in- 
struments were  proved  in  the  Supreme 
Court  of  the  Island  of  Jamaica  by  John 
Delisser  and  James  Otway,  who  had  been 
appointed  as  the  executors  of  the  deceased 
in  Jamaica. 

The  testator,  by  his  will,  directed  his 
executors  in  Jamaica  to  sell  all  his  real 
and  personal  property,  and,  after  payment 
thereout  of  his  testamentary  expenses, 
debts  and  cei*tain  legacies,  to  pay  the  re- 
sidue to  his  sister-in-law  Georgiana  Waters, 
whom  he  appointed  to  be  his  English  exe- 
cutrix and  trustee  and  guardian  of  his 
daughter,  with  power,  either  by  deed  or  by 
will,  to  appoint  a  new  trustee  or  trustees 
or  a  new  guardian  or  guardians  to  the 
infant.  He  also  directed  that  the  residue 
should  be  invested  in  the  name  of  his 
daughter  till  she  should  attain  the  age  of 
twenty-one. 

Georgiana  Waters  Gardiner  had  for 
several  years  resided  with  her  aunt,  Mra. 
Waters,  by  whom  she  was  treated  as  an 
adopted  daughter. 

Mrs.  Waters  died  on  the  29  th  of  Febru- 
ary, 1880,  having  by  her  will,  bearing  date 
the  25th  of  February,  1880,  appointed 
Major  -  General  Alexander  Fraser  and 
Charles  Burnett  as  her  executors  and  trus- 
tees, and  nominated  the  said  executors  and 
trustees,  or  the  survivor  of  them,  to  be  the 
guardians  or  guardian  of  the  said  Geoi-giana 
Waters  Gardiner. 

Charles  Burnett  having  renounced,  pro- 
bate of  the  will  of  Mrs.  Waters  was  granted 
to  Major-General  Fraser. 

After  the  death  of  Mrs.  Waters,  Georgi. 
ana  Waters  Gardiner  went  to  reside  with 
Major-General  Gktrdiner,  and  had  continued 
to  do  80  up  to  the  present  time. 

The  next-of-kin  of  Georgiana  Waters 
Gardiner  were  the  two  half-sisters  of  her 
father,  Emily  Joyce,  widow,  and  Fanny 
Eliza  Moore  Image,  wife  of  William  Ed- 
mund Image,  and  her  maternal  aunt  Fanny 
Thompson,  who  was  married  and  resident 
in  India. 


Major-General  Fraser,  being  desirooB, 
with  the  consent  of  Georgiana  Waters 
Gardiner,  of  obtaining,  for  her  use  and 
benefit,  as  her  guardian,  a  grant  of  letters 
of  administration  of  the  estate  of  Henry 
Burton  Squire  Gardiner,  Mrs.  Image  re- 
nounced administration.  Mrs.  Joyce  was 
shewn  by  the  affidavits  to  be  in  very  needj 
circumstances,  and  to  have  received  pecu- 
niary assistance  from  her  niece. 

Middleion  moved  for  a  grant  of  letters 
of  administration  to  Major-General  Fraser, 
for  the  use  and  benefit  of  Georgiana  Waters 
Gardiner,  until  she  should  attain  the  age 
of  twenty-one  years,  as  executor  or  gtuu^ 
dian  of  the  minor.  The  cases  shew  that 
the  Court  has  a  discretion  to  pass  over  the 
l)ersons  who  would  prima  facie  be  entitled 
to  the  grant.  One  of  them  has  renonnoed, 
and  the  absence  of  another  in  India,  and 
the  pecuniary  i)osition  of  the  third,  will,  it 
is  submitted,  furnish  adequate  grounds  for 
making  the  grant  to  the  pei*son  elected  bj 
the  minor. 

He  referred  to  In  the  goods  of  Ewing  (1), 
In  the  goods  of  Widger  (2),  In  the  goods  of 
Weir  (3),  In  the  goods  of  Hay  (4)  and  In 
the  goods  of  JBurchmore  (5). 

The  President  (Sir  James  Hannen).— 
The  question  is  clearly  one  for  the  discretion 
of  the  Court.  The  fact  that  one  of  the 
aunts  of  the  infant  is  resident  in  India  is 
as  good  as  any  other  ground,  and  the  de- 
pendent position  of  another  upon  theboontj 
of  the  infant  justifies  me  in  passing  ber 
over.  The  thii*d  aunt  is  resident  in  India, 
and  I  shall  therefore  grant  administration 
to  Major  General  Fraser  for  the  use  of  tbc 
infant  till  she  attains  the  age  of  twenty- 
one. 

Solicitors^Waddilove  &  Nntt,  agents  for  FiU- 
Hugh,  WooUey  &  Baines,  Brighton. 


(1)  1  Hag.  381. 

(2)  3  Curt.  65. 

(3)  2  Sw.  &  Tr.  451 ;  31  Law  J.  Bep.  P.  M.  k 
A.  88. 

(4)'  35  Law  J.  Rep.  Prob.  &  M.  3;  Law  Bep. 
1  P.  &  D.  61. 

(5)  43  Law  J.  Rep.  Prob.  5c  M.  1 ;  Uw  Bep. 
3  P.  &  D.  1S&. 
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[IN  THE  ADMIBALTr  DIVISION  AND  IN 
THE  COUBT  OF  APPEAL.] 

Admiralty. 

1884. 
March  10,11.  >        the  yejeia  cbuz.* 
April  8,  22, 
23,  28. 

Collision — Action  for  Loss  of  Life — 
NoUot  to  Board  of  Trade — Foreign  Ship 
— Conirtbulory  Negligence-^urisdictum 
of  Admiralty  Court  to  entertain  Suit  in 
rem — Damage  done  by  any  Ship — Ad- 
miralty Court  Act,  1861  (24  Vict,  c.  10), 
8.  7 — Lord  CamphelTs  Act  (9  d:  10  Vict, 
c,  93) — Court  equaUy  divided  in  opinion — 
Decision  not  binding. 

In  an  action  under  Lord  CampbelTa  Act 
for  loss  of  life  occasioned  by  a  collision, — 

H.e\d,  first,  that  section  612  of  the  Mer- 
ehani  Shipping  Act,  1854,  does  not  apply  to 
eases  of  loss  of  life  caused  by  a  foreign  ship. 

Secondly,  that  the  breach  of  the  rules  for 
prevenUng  collisions,  to  which  the  deceased 
was  privy,  and  for  which  the  Court  would 
be  bound  to  hold  the  ship  to  blame  under 
the  nth  section  of  the  Merchant  Shipping 
Act,  1873,  constitutes  legal  contributory 
negligence  on  the  part  of  the  deceased,  even 
where  there  is  no  reason  to  believe  that  such 
breoA  of  the  regulation  actually  contribiUed 
to  the  accident. 

Thirdly,  that  contribtUory  negligence  on 
the  part  of  the  deceased  did  not  debar  the 
plaintiff  from  recovering  any  damages  ;  but 
that,  according  to  the  rule  obtaining  in 
oases  of  collision,  the  plaintiff  was  entitled 
to  recover  a  moiety  of  tlie  damage  she  had 
sustained. 

Per  the  Court  of  Appeal— The  Ad- 
miraliy  Court  has  no  jurisdiction  to  enter- 
tain an  action  in  rem  to  recover  dcnnages 
under  Lord  CampbeWs  Act  for  loss  of  life 
caused  by  a  collison  at  sea. 

The  Court  of  Appeal  is  not  bound  by  a 
decision  of  its  own  where  that  decision  was 
come  to  by  reason  of  the  Judges  who  heard 
the  case  being  equaUy  divided  in  opinion. 

Action  in  rem  against  a  foreign  ship  for 
loBS  of  life  occasioned  hy  collision.  The 
£Ekct8  are  fully  stated  in  the  judgment. 

*  Qtri»m  Batt,  J., -in  the  Admiralty,  and 
Bieti,  M.B. ;  Bowen,  L. J.,  and  Fry,  L.J.,  in  the 
Cout  of  Appeal 

YOL.  58.*P..  D.  k  A. 


The  following  points  were  raised  by  the 
defendants : — 

1.  That  the  Court  had  no  jurisdiction 
in  rem  for  loss  of  life  under  Lord  Camp- 
beU's  Act. 

2.  That  the  plaintiff  could  not  maintain 
the  action,  as  she  had  not  given  notice  to 
the  Board  of  Trade  in  accordance  with  the 
17  &  18  Vict.  c.  104.  s.  612. 

3.  That  there  had  been  contributory 
neglifitence  on  the  part  of  the  deceased,  and 
that  his  representative  could  not  therefore 
recover  in  the  action. 

The  first  point  was  taken  pro  forma,  but 
was  not  argued. 

Bruce,  Q.C,and/V6noA,  for  the  plaintiff. — 
Section  612  of  the  Merchant  Shipping  Act, 
1854,  does  not  apply  to  foreign  ^ips — The 
WUd  Ranger  (1)  and  Cope  v.  Doherty  (2). 
It  is  true  that  in  the  case  of  Hie  General 
Iron  Screw  Collier  Company  v.  Schur- 
Tnawns  (3)  it  was  held  that  a  British  ship 
could  limit  her  liability  as  against  a  foreign 
ship  for  a  collision  which  occurred  in  British 
waters ;  but  Wood,  V.C.,  seems  to  have  in- 
ferred that  a  foreigner  was  not  entitled  to 
limit  his  liability  in  similar  circumstances. 

[BtJTT,  J. — Is  not  section  64  of  the  Act 
of  1862  substituted  for  sections  604  and 
606  and  to  be  read  as  part  of  the  Act  of 
18641  If  so,  must  you  not  look  to  sec- 
tion 64  to  find  the  meaning  of  the  words 
''  any  such  ship  "  in  section  6121] 

It  is  submitted  not.  Again,  section  512 
only  applies  to  personal  actions  against  the 
owner.  There  was  no  right  to  proceed 
in  rem  in  actions  for  loss  of  life  until  the 
Admiralty  Court  Act  was  passed  in  1861. 
Why  should  this  condition  precedent  be 
imported  into  the  new  right  of  action, 
wluch  was  created  eight  years  after  1  A 
similar  point  was  decided  in  the  Irish  Ad- 
miralty Court  in  the  case  of  The  MuUingar 
(4),  where  it  was  held  that  the  8th  section 
of  6  &  7  Will.  4.  (Local  and  Personal  Acts) 
c.  100,  which  required  notice  to  be  given 
one  calendar  month  before  bringing  any 
action  against  the  City  of  Dublm  Steam 
Packet  Company,  had  reference  merely  to 
actions  in  personam  against  the  company, 
and  not  to  actions  in  rem  against  the  com- 

(1)  Lush.  683. 

(2)  4  Kay  5c  J.  367 ;  27  Law  J.  Rep.  Chanc.  600. 

(3)  1  Johns,  k  H.  180. 

(4)  1  Asp.  M.L.O.  262. 

F 
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The  Vera  Cruz  {App.),  Adm. 

pany's  vessels.  The  Merchant  Shipping 
Act,  1854,  did  not  apply  to  foreign  ships. 

On  the  question  of  contributory  negli- 
gence, the  Court,  in  the  collision  action, 
only  found  that  there  was  a  breach  of  the 
regulations  which  might  by  possibility 
have  contributed  to  the  collision.  The 
17th  section  of  the  Merchant  Shipping 
Act,  1873,  is  a  penal  provision,  and  ought 
therefore  to  be  construed  strictly. 

[Butt,  J. — What  do  you  say  to  the  case 
of  Tharogood  v.  Bryan  (5)  1] 

It  is  necessary  for  the  defendant  to 
shew  that  there  was  negligence  which 
actually  contributed  to  the  collision.  It 
must  have  conduced  in  fact ;  it  is  not  suffi- 
cient that  the  Act  of  Parliament  says  it 
shall  be  taken  as  if  it  had.  Besides, 
it  is  submitted  that  the  17th  section  of 
the  Act  of  1873  only  applies  to  owners. 
But  even  if  there  was  contributory  negli- 
gence on  the  part  of  the  deceased  the 
plaintiff  is  entitled  to  recover,  as  the  de- 
fendant might  by  the  exercise  of  ordinary 
care  have  avoided  the  result  of  the  colli- 
sion— Davies  v.  Jfann  (6)  and  Tujff  v.  War- 
man  (7).  It  was  proved  that  the  deceased 
was  in  the  water  after  the  collision  holding 
on  to  a  ladder,  and  those  on  board  the 
Vera  Cruz  might  have  saved  him  by  using 
ordinary  diligence.  If,  however,  the  Court 
finds  that  the  plaintiff  cannot  recover  full 
damages,  then  it  is  submitted  that  the 
Admiralty  rule  as  to  division  of  damages 
is  applicable  (Judicature  Act,  1873,  s.  25. 
sub-s.  9). 

[Butt,  J. — Has  the  Admiralty  rule  of 
divided  damages  ever  been  applied  to  a  case 
of  loss  of  life  1] 

It  was  held  in  the  case  of  Webster  v.  The 
Manchesterf  Sheffield  and  Linoolnahire  Bail- 
way  Company  (8),  in  an  action  for  loss 
of  life  by  collision  between  vessels,  that  pre- 
liminary acts  must  be  filed,  and  the  words 
are  even  larger  in  the  suhn-section  referred 
to  than  in  the  rule  as  to  preliminaiy  acts. 

They  also  cited  the  following  cases : — 
Armstrong  v.  The  Lancashire  and  York- 
thire  BaUway  Company  (9),  Badley  v.  The 

(6)  8  Com.  B.  Bep.  116.; 

(6)  10  Mee.  k  W.  646. 

(7)  6  Ck)m.  B.  Bep.  N.S.  673 ;  27  Law  J.  Rep. 
C  P.  322. 

(8)  Law  Rep.  W.N.  Jan.  6, 1884. 

(9)  44  Law  J.  Rep.  Ezcb.  89 ;  Law  Rep.  10 
Ezch.  47. 


London  and  North  Western  RaUway  Com' 
pany  (10)  and  The  Milan  (11). 

Phillimore  and  Bttcknillf  for  the  defen- 
dant. — On  the  question  of  notice  to  the 
Board  of  Trade,  it  is  submitted  that  sectioQ 
512  of  the  Merchant  Shipping  Act,  1854, 
is  applicable  in  the  present  case.  By  see- 
tion  502,  the  9th  part  of  the  Act  applies 
to  the  whole  of  Her  Majesty's  DominioDS 
— that  means  to  whatever  happens  within 
Her  Majesty's  Dominions ;  and  it  has  been 
held  that  tJie  following  sections  apply  to 
foreign  ships  in  Britid^  waters.  To  find 
the  meaning  of  the  words  ''  any  such  ship' 
it  is  necessary  to  refer  back  to  sectionfl  503 
and  504.  These  sections  have  been  re- 
pealed, and  section  54  of  the  Act  of  1862 
substituted,  which  applies  to  foreigD  as 
well  as  British  ships.  The  Act  of  1861 
only  provides  another  way  of  enfordng  a 
right ;  it  does  not  give  a  fresh  caose  of 
action. 

On  the  other  part  of  the  case,  it  is  sab- 
mitted  that  there  was  contributory  negli- 
gence on  the  part  of  the  deceased,  and  that 
the  plaintiff  cannot  therefore  recover  any- 
thing. Lord  Campbell's  Act  only  gave  a 
right  at  law  where  there  was  a  right  before 
death,  and  there  could  only  be  a  right 
before  death  where  there  was  no  contriba. 
tory  negligence.  The  effect  of  the  Act  of 
1861,  giving  jurisdiction  in  rem  in  cases  of 
loss  of  life,  was  not  to  alter  the  rales  on 
which  damages  were  given,  but  to  give  a 
more  effective  remedy. 

They  cited  the  following  cases:— 7^ 
JDiedive  (12),  Hay  v.  Le  Neve  (13),  The 
Chartered  Mercantile  Bank  oj  India  v.  The 
Netherlands  India  Steam  Navigation  Com- 
pany (14),  The  George  and  Eiehard  (15), 
Smith  V.  Brown  (16),  The  Hibemia  (17) 
and  The  J.  C.  Stevenson  (18). 

Bruce,  Q.C.f  in  reply. 

Cur.  adv.  vuU. 

(10)  46  Law  J.  Rep.  Bxch.  673 ;  Law  Bepi  1 
App.  Cas.  764. 

(11)  Lush.  388. 

(12)  52  Law  J.  Rep.  P.,  D.  &  A.  1 ;  Law  Bep. 
7  App.  Cas.  795. 

(13)  2  Shaw's  Scotch  App.  395. 

(14)  52  Law  J.  Rep.  Q.B.  220 ;  Law  Bep. 
10  Q.B.  D.  521. 

(15)  Law  Rep.  3  A.  &  K.  466. 

(16)  40  Law  J.  Rep.  Q.B.  214;  Law  B^ 
6  Q.B.  729. 

(17)  2  Asp.  M.L.O.  454. 

(18)  2  Asp.  M.L.C.  1. 
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The  Vera  Cruz  (,App,\  Adm, 

Butt,  J.  (on  April  8). — fhi  the  night  of 
the  11th  of  August,  1882,  the  schooner 
Agnes  was  run  into  and  sunk  by  the 
Spanish  steamship  Vera  Cruz  near  the 
Crosby  lightship,  outside  the  entrance  to 
the  river  Mersey.  WiUiam  Seward,  the 
master,  and  three  others  of  the  crew  were 
drowned.  Before  and  at  the  time  of  the 
collision  the  Agnes  had  two  anchor-lights 
burning,  one  on  the  fore-stay  and  one  on 
the  topping-lifb  aft.  These  lights  were 
good  lights,  but  the  one  aft  was  some  feet 
lower  than  it  should  have  been  pursuant 
to  the  r^ulation  in  force  at  the  place  of 
oolliflion,  which  directs  that  the  forward  of 
the  two  lights  shall  be  carried  at  a  height 
not  ezce^ing  twenty  feet  above  the  hull, 
and  the  light  aft  at  double  the  height  of 
the  other.  The  evidence  shewed  that  the 
foremost  light  was  about  twelve  feet,  and 
the  one  ait  about  sixteen  or  possibly 
eighteen  feet  above  the  deck.  The  17th 
section  of  the  Merchant  Shipping  Act, 
1873,  provides :— "  K  in  any  case  of  col- 
lision it  is  proved  to  the  Court  before 
which  the  case  is  tried  that  any  of  the 
regolations  for  preventing  collision  con- 
tained in  or  made  under  the  Merchant 
Shipping  Acts,  1854  to  1873,  has  been 
infringed,  the  ship  by  which  such  regula- 
tion has  been  infringed  shall  be  deemed  to 
be  in  finult,  unless  it  is  shewn  to  the  satis- 
£u^ion  of  the  Court  that  the  circumstances 
of  the  case  made  a  departure  from  the 
regulation  necessary."  It  is  admitted  that 
this  section  applied  to  the  Agnes, 

Two  actions  in  rem  were  brought  against 
the  Vera  Cruz.  In  the  first  action  the 
plainti£&  were  the  owners  of  the  schooner, 
and  Uiey  sued  for  damages  occasioned  by 
the  collision.  In  the  second  action  the 
plaintiff  is  the  administratrix  of  William 
Seward,  the  master  of  the  Agnes,  She 
claimed  damages  for  the  loss  of  her  late 
husband,  and  of  her  son  Thomas  Seward, 
who  was  an  apprentice  on  board,  and  who 
was  also  drowned ;  but  at  the  trial  of  the 
action  ihe  claim  for  damages  in  respect  of 
her  son's  death  was  abandoned.  The  first 
action  came  on  for  trial  on  the  Nth  of 
March,  1884,  and  it  was  arranged  that  the 
evidence  taken  in  that  action  should  be 
received  as  evidence  in  the  second  action. 

The  defendant,  amongst  other  matters, 
on  a  plea  of  compulsory  pilotage. 
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The  Court  decided  that  the  collision  was 
caused  by  the  n^ligence  of  those  on  board 
the  Vera  Cruz,  and  that  such  negligence 
was  not  the  negligence  of  the  pilot  alone. 
It  also  held  both  vessels  to  blame,  in  con- 
formity with  the  cases  prescribing  the 
effect  to  be  given  to  section  17 — namely, 
that  if  the  infringement  of  the  regulations 
might  by  possibility  have  caused  or  contri- 
buted to  the  collision,  the  ship  by  which 
they  are  infringed  shall  be  deemed  to  be 
in  fault. 

The  question  now  under  consideration 
is  whether  the  defendant  is  liable  in  the 
second  action  to  any,  and,  if  so,  to  what 
extent  for  the  damage  occasioned  by  the 
loss  of  the  said  William  Seward.  I  find  as 
a  fact  that  the  death  of  the  said  William 
Seward  was  occasioned  by  the  negligence 
of  the  defendant's  servants.  As  a  question 
of  contributory  negligence  on  the  part  of 
the  said  William  Seward  arises,  it  should 
be  stated  that  he  was  on  the  deck  of  the 
Agnes  when  her  riding  lights  were  hoisted, 
and  that  he  saw  the  position  in  which  they 
were  placed.  The  defendant  ^eontends,  in 
the  first  place,  that  no  action  in  rem  will 
lie  under  Lord  Campbell's  Act. 

This  question  was  not  argued  before 
me,  it  being  admitted  by  the  defendant's 
counsel  that  for  the  purposes  of  to-day 
this  matter  is  concluded  by  authority,  and 
that  such  authority  is  against  them — The 
Franconia  (I9)y  The  Guld/axe  (20) and  The 
Explorer  (21). 

Secondly.  The  defendant  contends  that 
this  action  cannot  be  maintained,  the  Board 
of  Trade  having  neither  instituted  nor 
refused  to  institute  the  enquiry  mentioned 
in  section  512  of  the  Merchant  Shipping 
Act,  1854  (17  &  18  Vict.  c.  104). 

If  this  section  appUes  to  the  present  case 
it  is  clear  that  the  action  must  fail ;  but 

1  am  of  opinion  that  it  has  no  application 
to  cases  of  loss  of  life  caused  by  a  foreign 
ship.  It  seems  clear  that  none  of  the  sec- 
tions of  the  Act  of  1854,  from  section  502 
to  section  515  inclusive,  had  originally  any 
application  to  foreign  vessels ;  but  it  was 

(19)  46  Law  J.  Rep.  P.,  D.  &  A.  33 ;  Law  Rep. 

2  P.  D.  163. 

(20)  38   Law  J.  Rep.  Adm.  12;    Law  Rep. 

2  A.  &  E.  325. 

(21)  40  Law  J.  Rep.  Adm.  41 ;    Law  Rep. 

3  A.  &  B.  289. 
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contended  on  behalf  of  the  defendant  that 
the  joint  effect  of  sections  1  and  54  of  the 
Merchant  Shipping  Act,  1862  (25  k  26 
Vict.  c.  63),  maJies  section  512  of  Uie  earlier 
Act  applicable  to  such  cases  as  the  present. 
There  is  no  doubt  some  foundation  for  this 
contention;  but  I  am  informed  that  the 
Board  of  Trade  almost  from  the  outset 
abandoned  all  notion  of  instituting  the 
proceedings  contemplated  by  the  507th  and 
following  sections  of  the  Act  of  1854,  even 
in  the  case  of  British  ships ;  and  I  do  not 
believe  that,  when  the  Act  of  1862  was 
passed,  it  was  intended  to  make  any  such 
proceedings  applicable  to  foreign  ships.  At 
all  events,  I  do  not  think  there  are  words 
which  compel  me  to  hold  that  this  has  been 
done,  and  I  therefore  decline  to  dismiss  the 
suit  on  such  grounds. 

The  next  question  I  have  to  consider  is 
whether  a  defence  to  the  whole  or  any 
part  of  the  plaintiff's  claim,  on  the  ground 
of  contributory  negligence  on  the  part  of 
the  deceased  William  Seward,  has  been 
established.  Both  sides  have  ai^ed  that 
the  old  common  law  rule  as  opposed  to 
the  Admiralty  rule  in  cases  of  damage  to 
ships  is  applicable  to  this  cause  :  counsel 
for  th6  defendant  asserting  that  there  was 
contributory  negligence  on  the  part  of 
William  Seward  which  bars  the  plaintiff's 
right  to  recover  at  all ;  and  counsel  for  the 
plaintiff  maintaining  that  the  facts  of  the 
case  do  not  support  such  a  defence,  and 
that  the  plaintiff  is  therefore  entitled  to 
recover  full  damages. 

It  is  ai'gued  that,  inasmuch  as  one  of 
the  statutory  rules  was  infringed,  I  must, 
by  virtue  of  section  17  of  the  Act  of  1873, 
hold  contributory  negligence  to  have  been 
proved,  and  dismiss  the  suit. 

On  the  other  hand,  it  is  said  that  even  if 
negligence  must  by  virtue  of  the  statute 
be  imputed  to  the  deceased,  yet,  inasmuch 
as  by  the  exercise  of  ordinaiy  care  the  de- 
fendant's servants  might  have  avoided  the 
collision,  the  plaintiff  is,  by  the  old  common 
law  rule  at  all  events,  entitled  to  recover 
full  damages,  and  the  judgment  of  the 
House  of  Lords  in  the  case  of  RadUy  v. 
Ths  London  and  North  Western  Railway 
Company  (10)  was  cited  as  an  authority 
for  that  proposition.  No  doubt  there  is  a 
passage  in  Lord  Penzance^s  opinion  in 
that  case  which  favours  such  a  construc- 


tion.   That  passage  is  as  follows : — ^''But 
there  is  another  proposition  equally  well 
established,  and  it  is  a  qualification  upon 
the  first — namely,  that  though  the  plaintiff 
may  have  been  guilty  of  negligence,  and 
although  that  negligence  may,  in  fact,  have 
contributed  to  the  accident,  yet,  if  the  de- 
fendant could  in  the  result,  by  the  exer- 
cise of  ordinary  care  and  diligence,  have 
avoided  the  mischief  which  happened,  the 
plaintiff's  negligence   would   not   excuse 
him."     I  think  this  passage,  if  it  is  to  be 
understood  in  the  sense  for  which  the 
plaintiff   in    the  present  case   contends, 
which  I  doubt,   went  beyond  what  the 
House  of  Lords  intended.     A  decision  to 
that  effect  would  put  an  end  to  the  doctrine 
of    contributory    negligence    altogether. 
Defendants  are  not  liable  in  actions  of 
this  nature  unless  they  or  their  servanti 
have  been  guilty  of  negligence,  or,  in  other 
words,  have  failed  to  exercise  ''ordinary 
care  and  diligence."     Therefore  the  ques- 
tion of  the  plaintiff's  contributory  negli- 
gence could  not  arise  unless  the  defendant 
had  fiuled  to  exercise  "  ordinary  care  and 
diligence."    What  becomes  of  the  doctrine 
of  contributory  negligence  on  the  part  of 
the  plaintiff,  if  the  mere  want  of ''  oi^aiy 
care  and  diligence  "  on  the  part  of  a  de- 
fendant is  an  answer  to  it :  when  in  all 
cases  where  the  question  of  contributoiy 
negligence    arises    there     has   been    ex 
hypotheH  a  want  of  such  "  ordinary  care 
and  diligence  "  on  the  part  of  the  defendant! 
In  the  passage  of  the  report  immediatdj 
following  that  which  I  have  quoted,  Ix)rd 
Penzance  goes  on  to  say: — "This propo- 
sition, as  one  of  law,  cannot  be  questioned. 
It  was  decided  in  the  case  of  Dalies  v. 
Mann  (6),  supported  in  that  of  T^ff  v. 
Warman  (7)   and  other  cases,   and  has 
been  universally  applied  in  cases  of  this 
character  without  question."     Now,  the 
case  of  Daviea  v.  Mann  (6)  certainly  does 
not  support  such  a  proposition,  neitlier,so 
far  as  I  am  aware,  do  any  of  the  other 
cases,   with    the    exception,    perhaps,  of 
Tuffy.  Warman  (7). 

The  judgment  of  the  Court  delivered  by 
Mr.  Justice  Wightman  in  that  case  con- 
tains the  following  passage  : — "  It  appean 
to  us  that  the  proper  question  for  the  jury 
in  this  case,  and,  indeed,  in  all  otiiers 
of  the  like  kind,  is  whether  the  dama^ 
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was  occasioned  entirely  by  the  negligence 
or  improper  conduct  of  the  defendant,  or 
whether  the  plaintiff  himself  so  far  con- 
tributed to  the  misfortune  by  his  own 
negligence  or  want  of  ordinary  and 
common  care  and  caution,  that  but  for 
such  n^ligence  or  want  of  ordinary  care 
and  caution  on  his  part,  the  misfortune 
wonld  not  have  happened.  In  the  first 
case  the  plaintiff  would  be  entitled  to 
recover,  in  the  latter  not — as  but  for  his 
own  fiiult  the  misfortune  would  not  have 
happened.  Mere  negligence  or  want  of 
ordinary  care  or  caution  would  not,  how- 
ever, disentitle  him  to  recover,  unless  it 
were  such  that  but  for  that  negligence  or 
want  of  ordinary  care  or  caution  the  mis- 
fortune could  not  have  happened,  nor  if 
the  defendant  might,  by  the  esercise  of 
care  on  his  part,  have  avoided  the  con- 
sequences of  the  neglect  or  carelessness  of 
the  plaintiff.  This  appears  to  be  the  result 
dedocible  from  the  opinion  of  the  Judges  in 
BvUerfiM  v.  Forrester  (22),  Bridge  v. 
The  Grand  Junction  RaUway  Company 
(23),  Daviea  v.  Mann  (6)  and  DoweU  v. 
The  General  Steam  Navigation  Company 

(24)." 

I  have  looked  at  the  cases  there  cited, 
but  they  contain  nothing  to  support  the 
last  part  of  the  proposition.  What  these 
cases  really  decide  is,  that  although  there 
maj  have  been  negligence  on  the  part  of 
the  plaintiff,  yet,  unless  he  (the  plaintiff) 
might  by  the  exercise  of  ordinary  care 
have  avoided  the  consequences  of  the 
defendants'  negligence,  he  is  entitled  to 
recover ;  if  by  ordinary  care  he  might  have 
avoided  them,  he  is  the  author  of  his  own 
wrong.  (See  the  judgment  of  Mr.  Baron 
Parke  in  Daviea  v.  Mann  (6).)  This 
doctrine,  it  will  be  seen,  is  a  different 
thing  from  that  for  which  the  plaintiff 
here  is  contending ;  and  I  think  her  con- 
tention on  that  head  cannot  be  maintained. 

But  then  comes  the  question,  am  I 
bound  to  hold  that  there  was  under  the 
circumstances  contributory  negligence  on 
the  part  of  the  deceased  William  Seward  ? 
Apart  from  the  statute,  contributory 
negligence  would  mean  contiibutory  negli- 
gence actually  conducing  to  the  collision. 

(22)  11  East,  60. 
(9))  3  Mee.  6l  W.  244. 
(24)  6  E.  &  B.  195. 


Kow,  as  a  matter  of  fact,  there  is  no  evi- 
dence to  shew,  neither  is  there  reason  to  be- 
lieve, that  such  an  alteration  of  the  relative 
positions  of  the  lights  of  the  schooner  as 
would  have  been  a  compliance  with  the 
rule  would  have  avoided  the  collision. 
Unless,  therefore,  by  force  of  the  statute,  I 
am  bound  to  impute  contributory  negli- 
gence to  the  deceased,  the  plaintiff  is 
entitled  to  recover  the  whole  amount  of 
the  damage  she  has  sustained  by  the  loss 
of  her  husband.  Has  section  17  such 
effect?  I  have  already  given  that  effect 
to  it  in  the  first  of  these  actions — that 
between  the  ownera  of  the  Agnes  and 
the  present  defendant.  But  it  is  said 
that  the  enactment  is  in  its  nature  penal : 
that  I  ought  not  to  apply  it  unless  ite 
words  are  clear  and  distinct :  that  by  its 
terms  the  owner  is  to  be  deemed  to  be  in 
fault,  and  that  therefore  no  similar  in- 
ference is  to  be  drawn  against  the  captain. 
So  to  decide  in  the  present  case  would  be 
to  hold  the  owner  responsible  for  the 
negligent  act  of  his  servant,  the  captain, 
and  in  the  same  bi*eath  to  exempt  him 
from  the  consequences  of  his  negligence. 
This  I  cannot  do.  I  therefore  decide  that 
the  loss  of  the  life  of  William  Seward  was 
occasioned  by  the  negligence  of  the  de- 
fendant, and  that  there  was  contributory 
negligence  on  the  part  of  the  captain, 
contributory  negligence  conducing  to  the 
result. 

What  consequences  are  to  follow  9  Am 
I  to  apply  the  old  common  law  rule  and 
dismiss  the  suit ;  or  am  I,  in  conformity 
with  another  contention  of  counsel,  to 
decree  that  half  the  damage  sustained  by 
the  plaintiff  by  the  loss  of  her  husband  be 
paid  by  the  defendant.  In  the  judgment 
of  the  Privy  Council  in  the  case  of  The 
Laconia  (25)  there  is  the  following 
passage  : — "  The  Judge  found  both  parties 
to  blame,  and  he  ordered  that  the  damage 
sustained  by  each  should  be  added  together, 
and  each  party  pay  one  half.  The  effect 
on  the  present  occasion  would  be  a  loss  to 
the  Laconia  of  about  20,000^.  But  it  is 
not  to  the  effect  we  must  look :  we  must 
direct  our  attention  to  other  considerations. 
Had  the  rule  prevailing  at  common  law 
been  adopted,  each  party  would  have  had 

(26)  Br.  &  Lush.  117-146. 
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to  bear  his  own  loss.  Opinions  may 
differ,  and  indeed  do  differ,  as  to  which 
course  is  most  consonant  .to  justice. 
This  question  we  are  not  called  upon  to 
decide;  but  what  we  have  to  decide  is, 
when  the  proceeding  is  in  rem,  what 
ought  to  be  the  rulel  What  was  the 
intention  of  the  authority  which  sanctioned 
and  made  legal  the  exercise  of  the  juris- 
diction in  rem  %  Could  it  be  intended  to 
constitute  a  jurisdiction  in  rem  with  a 
common  law  remedy  1  We  think  that  no 
such  anomaly  could  be  intended,  and  there- 
fore concur  in  the  view  of  the  Consular 
Court." 

The  course  there  indicated  is  that  which 
I  shall  take.  True  it  is  that  the  exact 
mode  of  assessing  the  damage  contemplated 
in  that  case  cannot  be  followed  in  this 
action,  because  as  between  the  present 
plaintiff  and  the  defendant  the  damage 
is  all  on  one  side.  But  I  think  that  the 
case  of  The  Milan  (11)  is  in  principle 
sufficiently  analogous  to  allow  of  my 
following  the  decision  of  Dr.  Lushington 
in  that  case,  and  decreeing  that  the 
plaintiff  do  recover  a  moiety  of  the 
damage  she  has  sustained. 

I  refer  it  to  the  Begistrar  and  merchants 
to  ascertain  the  amount. 

May  22,  23. — The  defendant  appealed 
from  a  formal  decision  of  Butt,  J.,  over- 
ruling a  protest  to  the  jurisdiction  of  the 
Court  to  entertain  a  suit  in  rem  for  loss  of 
life  under  Lord  Campbell's  Act  (9  <b  10 
Vict.  c.  93). 

The  petition  on  protest  stated,  in  sub- 
stance, the  following  facts : — ^The  plaintiff 
was  a  British  subject,  resident  in  England. 
The  defendant,  the  sole  owner  of  the  Vera 
Cruz,  was  a  Spaniard,  resident  in  Spain. 
In  August,  1882,  the  Vera  Cruz,  whilst  on 
a  voyage  from  Liverpool  to  ports  in  Spain 
and  elsewhere,  came  into  collision  with  a 
British  vessel,  the  schooner  Agnes,  which 
was  sunk,  and  her  master  (the  plaintiff's 
husband)  and  some  of  the  crew  and  passen- 
gers, including  also  the  plaintiff's  son,  were 
drowned. 

In  July,  1883,  the  Vera  Cruz  was  in  the 
port  of  Liverpool,  and  was  there  arrested 
in  a  suit  in  rem  by  the  owners  of  the 
Agnes  to  recover  damages  sustained  by 
them  by  reason  of  the  collision.    In  No- 


vember, 1883,  the  present  action  m  rem 
was  commenced  by  the  plaintiff  to  recover 
damages  for  the  loss  of  her  husband  and 
son. 

A  protest  which  was  entered  by  the  de- 
fendant to  the  jurisdiction  of  the  Admiralty 
Court  to  entertain  the  suit  was  formally 
overruled  by  Butt,  J.,  who  considered  him- 
self bound  by  the  decision  of  the  Court  d 
Appeal  in  The  Francania  (19). 

The  defendant  appealed. 

PhiUimare  and  BuckniU,  for  the  defen- 
dant.— ^The  decision  of  the  Court  of  Appeal 
in  The  Franconia  (19),  to  tiie  effect  that 
the  Court  has  jurisdiction  to  entertain  a 
suit  in  rem  to  recover  damages  under  Lord 
Campbell's  Act,  is  not  binding  on  the  Gouit 
of  Appeal  in  a  subsequent  case  where  the 
same  question  is  raised,  where  the  earlier 
decision  is  arrived  at  by  reason  of  the 
members  of  the  Court  of  Appeal  being 
equally  divided  in  opinion.  A  decision  d 
the  House  of  Lords,  arrived  at  under 
similar  circumstances,  would  no  doubt  be 
binding  upon  that  tribunal,  and  also  upon 
all  inferior  Courts  in  a  subsequent  case— 
Beamish  v.  Beamish  (26)  and  The  Queen 
V.  MiUis  (27).  The  argument  upon  the 
question  as  to  the  jurisdiction  of  the 
Admiralty  Court  to  entertain  the  suit  in 
rem  was  substantially  the  same  ta  inThe 
Franconia  (19). 

The  following  authorities  were  referred 
to— The  Admiralty  Court  Act,  1861  (24 
Vict.  c.  10),  s.  7;  Lord  OampbeU's  Act 
(9  &  10  Vict.  c.  93),  ss.  1  and  2 ;  Metdutnt 
Shipping  Act,  1854  (17  &  18  Vict  a  104), 
ss.  504  and  514;  Smith  v.  Brawn  (16), 
Tfie  Sylph  (28),  The  Buckers  (29),  The 
Agincourt  (30),  The  Beta  (Zl),  Taj^  "f* 
Dewar  (32),  The  Guld/axe  (20),  The  Lon- 
don  and  South  Western  Rauway  Compwj/ 
V.  •  James  (33),  Glahohn  v.  Barhr  (34), 

(26)  9  H.L  Cas.  274. 

(27)  10  CI.  ic  F.  534, 

(28)  37  Law  J.  Rep.  Adm.  14 ;  Law  Bep.  8  A. 
&  E.  24. 

(29)  4  Ch.  Rob.  73. 

(30)  1  Hag.  Adm.  271. 

(31)  38  Law  J.  Rep.  Adm.  60;  Law  Bq). 
2  P.O.  447. 

(32)  6  B.  it  S.  68 ;  33  Law  J.  Rep.  Q.B.  HI- 

(33)  42  Law  J.  Rep.  Chanc.  337 ;  Law  Rep. 
8  Chanc.  241. . 

(34)  36  Law  J.  Rep.  Chanc.  S59    Law  Bep. 
1  Chanc.  223,  261. 
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The  Explorer  (21),  Simpson  v.  Blues  (35) 
and  James  v.  The  London  and  South  West- 
ern RaUway  Company  (36). 

French f  for  the  plaintiff. — The  petition 
on  protest  relates  merely  to  the  jurisdiction 
of  the  Admiraltj  Court,  and  is  not  Umited 
to  the  arrest  of  the  ship  or  to  the  proceed- 
ings in  rem. 

Bright  v.  Hutton  (37),  The  Franconia 
(19)  and  The  Euckers  (29)  were  also  cited. 

FhiUimore^  in  reply,  referred  to  Eidsdale 
T.  Clifton  (38)  and  Hawkins  v.  Neiheroole 
(39). 

Cur.  adv,  vult 

The  following  judgments  were  delivered 
on  the  28th  of  April : — 

Bbett,  M.II. — ^In  this  case  an  action  was 
brought  in  the  Admiralty  Court  against  a 
shipowner  to  recover  damages,  under  Lord 
Campbell's  Act,  on  behalf  of  the  relations 
of  a  person  killed  in  a  collision  which 
happened  within  the  three  miles  limit,  and 
therefore  so  far  within  the  municipal  juris- 
diction of  England.  But  the  shipowner 
was  a  foreigner  resident  abroad,  and  the 
manner  in  which  he  was  brought  before 
the  Court  was  by  seizing  his  ship  while  in 
England — ^that  is,  by  a  process  in  rem.  The 
owner  was  not  in  England  after  the  acci- 
dent, and  was  never  served  personally,  nor 
was  notioe  of  the  suit  ever  given  to  any 
person  on  his  behalf.  A  protest  was  then 
entered  against  the  jurisdiction  of  the 
Admiralty  Court,  and  Mr.  Justice  Bubt, 
withoat  expressing  any  opinion,  felt  himself 
bound  by  the  decision  in  The  Frcmconia 
( 19),  and  overruled  the  protest ;  thereupon 
the  defendant  appealed  to  this  Court. 

The  first  point  here  taken  was,  that  the 
Court  of  Appeal  was  bound  by  a  previous 
decision,  in  which,  upon  an  appeal  on  a 
wfnila.r  point,  the  Court  was  equally  di- 
vided, and  therefore  that  the  judgment  of 
the  Admiralty  Court  in  favour  of  the  juris- 
diction stood.  It  was  urged  that,  as  there 
was  a  decision  in  this  Court  in  a  case  in 

(36)  41  Law  J.  Rep.  C.P.  121;  Law  Rep. 
TCP  290. 

(36)  41  Law  J.  Rep.  Ezch.  186 ;  Law  Rep. 
7  Bzch.  187. 

(37)  3  H.L.  Cas.  341. 

(38)  46  Law  J.  Rep.  P.O.  27;  Law  Rep. 
2  P.  D.  276. 

(39)  3  De  Gex,  M.  A:  G.  1 ;  24  Law  J.  Rep. 
Ghanc.  332. 
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which  the  judgment  was  that  the  jurisdio- 
tion  must  be  allowed,  the  Court  was  bound 
by  that  decision.     The  question  therefore 
arises,  whether  any  Court  below  the  House 
of  Lords  is  bound  by  a  decision,  either  of 
its  own  or  of  any  other  Court  of  co-ordi- 
nate jurisdiction,  where  that  decision  was 
come  to  on  an  equal  division  of  the  Judges 
who  heard  the  case.     As  far  as  my  expe- 
rience goes,  when  there  were  three  different 
Courts  in  Westminster  Hall,  each  of  them 
by  way  of  comity  considered  itself  bound 
by  the  decision  of  another  Court  of  co- 
ordinate j  urisdiction.  A  Court  is  not  bound 
either  at  common  law  or  by  statute  by  the 
decisions  of  its  own  or  any  other  Court  of 
co-ordinate  jurisdiction.     It  was  only  by 
a  traditional  comity  between  the  Judges, 
in  order  to  ensure  uniformity  of  decision, 
that  a  Court  followed  a  previous  decision 
until  it  could  be  reviewed  by  a  higher 
Court.    But  the  moment  a  Court  is  equally 
divided  in  opinion,  the  comity  ceases  to 
exist.     I  am  aware  that  if  the  books  be 
examined  it  will  be  found  that  it  was  the 
invariable  practice  where  a  Court  of  co- 
ordinate jurisdiction  or  any  other  Court 
gave  a  decision  by  an  equal  division  of  its 
members,  for  the  Court  which  came  after- 
wards  to   consider  which  view  it  would 
follow.    With  regard  to  the  House  of  Ijords 
it  is  probably  different,  because  it  is  the 
ultimate  Court;   and  I  am  not  certain 
whether  such  a  decision  is  conclusive,  al- 
though I  am  inclined  to  think  that  it  may 
be.     But  if  it  is,  it  is  in  order  that  a  deci- 
sion, where  it  has  been  come  to  by  the 
highest  tribunal  of  all,  may  be  taken  to  be 
the  law,  otherwise    there    would   be    a 
vacillation  of  the   law.      It  is  therefore 
clear  that  the  Court  of  Appeal  is   not 
bound  by  a  decision  given  in  this  Court 
where  the  Court  was  equally  divided.    The 
question  here  depends  upon  this:  unless 
jurisdiction   is  given  in  this  case  to  the 
Admiralty  Court  by  section  7  of  the  Ad- 
miralty Court  Act,  1861,  there  is  no  juris- 
diction at  all.     This  is  not  a  case  in  which 
the  shipowner  has  been  personally  served 
in  England  for  the  default  of  his  ship,  so 
that  an  action  could  he  maintained  against 
him  in  the  Queen's  Bench  Division ;  the 
only  difference  being  that  the  action  was 
brought  in  the  Admiralty  Court  instead 
of  in  the  Queen's  Bench  Division.    If  it 
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had  been  an  action  which  the  High  Court 
had  jurisdiction  to   entertain,  the  Judge 
of  the  Admiralty  Court  being  a  Judge  of 
the  High  Court,  and  the  other  conditions 
having  been  fulfilled,  it  would  have  only 
been  a  question  of  removing  the  action 
from  the  Queen's  Bench  Division  into  the 
Admiralty  Court.      K  it  was  right  that 
that  should  be  done,  it  would  not  be  a 
question  of  jurisdiction.     But,  unless  the 
present  case  is  within  section  7,  there  is 
no  jurisdiction,  because,  unless  the  seizui*e 
of  the  ship  gave  jurisdiction,  the  defendant 
has  not  been  served  personally,  nor  has  he 
had  notice   of  the  action.      That  would 
be  fatal  to  the  jurisdiction  of  the  Court. 
The  question    whether    this  case   comes 
within  the  section  depends  upon  the  pro- 
position  that  section  7  is  applicable  to 
grievances  for  which  a  remedy  is  given  by 
Lord  Campbell's  Act.    The  answer  to  that 
depends  upon   the  construction   of  both 
Acts.      In  the  case  of  The  BiUbcu)  (40), 
which  came  before  Dr.  Lushington  in  1860 
in  the  Admiralty  Court,  damage  had  been 
done  to  a  foreign  ship  by  a  barge  in  a 
river,  and  the  question  was  whether  the 
then   existing  Admiralty  Act  gave    the 
Admiralty  Court  jurisdiction  in  that  case. 
It  was  pointed  out  by  Dr.  Lushington  that 
it  did  not,  because  the  statute  only  gave 
jurisdiction  where  damage  was  done  to  a 
ship,  the  words  "  by  a  ship  "  being  left  out. 
In  1861  the  statute  now  in  question  was 
passed,  and  section  7  contains  the  words 
"by  any  ship."      In   1862   the  case  of 
The  Malvina  (41)  came  before  Dr.  Lush- 
ington, in  which  the  damage  was  done  by 
a  ship.    There  it  was  uiged  that  the  Court 
had  no  jurisdiction  by  reason  of  the  section ; 
but  Dr.  Lushington  said  that  the  section 
had  been  passed  for  the  purpose  of  meet- 
ing such  a  case,  the  earlier  statute  having 
provided  only  for  damage  done  to  a  ship. 
In  my  opinion  it  was   passed  for  that 
purpose. 

What  is  the  meaning  of  the  words  "any 
claim "  in  section  71  It  seems  to  me  that 
the  only  claim  for  damage  which  can  be 
made  is  a  claim  for  damage  in  which 
the  ship  is  the  active  instrument  of  the 
damage ;  and  if  the  section  is  read  in  this 
way  tiie  case  comes  to  this,  that  the  Ad- 

(40)  LuBh.  149. 

(41)  Lush.  493. 


miralty  Court  shall  have  jurisdiction  over 
any  cause  of  action  which  cause  of  action 
is  damage  done  physically  by  a  ship.  I 
am  not  prepared  to  say  that  it  is  confined 
to  damage  done  to  property,  and  that  if  by 
mismanagement  of  the  ship  the  bovrsprit 
struck  and  injured  a  man  that  would  not 
be  damage  done  within  this  section.  It 
clearly  does  not  apply  to  damage  done  to  a 
man  in  or  on  a  ship,  bat  where  it  is  done 
by  a  ship — that  is,  where  the  ship  is  the 
physical  instrument  by  which  injury  ia 
caused  either  to  property  or  to  person. 

If  that  be  the  true  meaning  of  section  7, 
what  is  the  cause  of  action  given  by  Lord 
Campbell's  Act  t  It  seems  to  me  that  it 
is  not  such  a  cause  of  action  as  I  have 
described.  That  Act  was  passed  to  meet 
the  case  of  a  person  who  has  received  a 
personal  injury — that  is,  an  injuiy  not  to 
his  estate  but  to  himself  as  a  person,  the 
doctrine  of  law  being  that  the  cause  of 
action  died  with  the  person.  Neither  that 
doctrine  nor  its  application  has  been  altered 
by  Lord  CampbeU's  Act;  for  a  p^sonal 
cause  of  action  dies  just  as  much  now  as  it 
did  formerly.  An  executor  cannot  bring 
an  action  as  such  for  injury  to  the  estate, 
nor  for  injury  to  the  person ;  and  if  all  that 
has  happened  is  that  the  person  has  been 
killed,  Uiere  is  no  cause  of  action,  and  so 
far  as  he  is  concerned  the  action  is  dead. 
Lord  Campbell's  Act  gives  a  right  of  action 
under  certain  circumstances  to  persons  who 
never  had  any  such  right  before,  if  some- 
thing else  has  happened  beside  an  injoiy 
to  the  deceased.  The  right  of  action  is 
given  to  them,  but  not  to  the  representa- 
tive of  the  deceased  person  as  his  repre- 
sentative, for  in  that  action  the  executor 
or  administrator  does  not  represent  the 
deceased  at  all,  but  is  a  mere  instrument 
for  the  purpose  of  maintaining  the  action 
on  behalf  of  those  persons.  Now  what  ia 
the  cause  of  action  given  by  the  Act  1  The 
death  of  the  deceased  caused  by  the  neg- 
ligence of  the  defendant  is  part  only  of  the 
cause  of  action ;  under  the  Act  an  ii\jary 
which  causes  pecuniary  damage  to  the 
persons  on  whose  behalf  the  action  is 
brought  must  have  been  done  by  the  death. 
The  cause  of  action  therefore  is  not  the 
death  alone  of  the  deceased  caused  by  the 
negligence  of  the  defendants,  but  abo 
the  pecuniary  loss  to  those  persons  who  are 
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defined  by  the  Act  of  Parliament.  There- 
fore the  thing  done  by  a  ship  is  not  the 
cause  of  action,  bat  is  merely  one  of  the 
ingredients  of  that  cause  of  action.  The 
Admiralty  Court  Jurisdiction  Act,  1861, 
does  not  apply  to  that  case,  and  does  not 
therefore  give  jurisdiction  to  the  Admiralty 
Court  to  try  directly  such  a  cause  of  action. 
I  am  not  prepared  to  say  that  in  no  case 
oould  the  Admiralty  Court  enquire  into 
the  amount  of  damage  done  to  a  deceased 
person  in  respect  of  an  injury  caused  partly 
by  the  negligent  management  of  a  ship ; 
but  the  Court  of  Chancery  had  and  has 
jurisdiction  to  limit  the  amount  of  a  ship- 
owner's liability  to  a  certain  value  per  ton, 
and  if  there  are  certain  other  claimants  on 
the  ship,  to  distribute  the  regulated  amount 
amongst  them.  But  in  that  case  the  juris- 
diction is  given  where  the  liability  as  to 
the  negligence  is  admitted.  That  jurisdic- 
tion has  passed  to  the  Admiralty  Division. 
In  such  a  case,  if  one  of  the  claimants  is  a 
person  mentioned  in  Lord  Campbell's  Act, 
it  may  be — and  I  am  inclined  to  think 
that  it  is,  although  it  is  not  necessary  to 
decide  the  point — that  the  Admiralty 
Court  or  the  Court  of  Chancery  must,  in 
order  to  distribute  the  damages  amongst 
all  of  the  claimants,  and  to  do  that  which 
is  within  their  jurisdiction,  entertain 
something  which,  but  for  that,  would  not 
be  within  their  direct  jurisdiction.  If 
persons  had  made  a  claim  either  at  com- 
mon  law  or  under  Lord  Campbell's  Act 
for  these  damages  in  any  of  the  other 
Divisions,  when  it  comes  indirectly  before 
the  Admiralty  Court  as  a  necessary  part 
of  their  jurisdiction,  the  Admiralty  Court 
must,  in  order  to  fulfil  that  which  is 
brought  within  its  jurisdiction,  entertain 
that  which  cannot  be  directly  but  is  in- 
directly brought  within  it.  I  remember 
having  to  argue  that  point  before  Dr. 
Lushington,  with  regard  either  to  a  bill  of 
lading  or  a  charter-party,  in  a  case  where 
the  Admiralty  Court  had  not  direct  juris- 
diction, but  where  it  came  indirectly  before 
the  Court  in  a  case  where  it  had  not  juris- 
diction. I  persuaded  him  as  to  this  doc- 
trine, that  although  the  Court  has  not 
direct  jurisdiction,  yet  if  the  matter  is 
brought  before  it  indirectly  as  a  necessary 
part  of  the  jurisdiction,  then  it  must  en- 
VOL.  63.— P.,  D.  A;  k. 
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tertain  that  which  it  has  otherwise  no 
jurisdiction  to  entertain.  For  these  reasons 
I  maintain  the  opinion  which  I  expressed 
in  thQ  case  of  The  Franconia  (19),  in 
which  I  agreed  with  Lord  Justice  Bram- 
well,  that  the  Admiralty  Court  had  no 
jurisdiction  under  the  Act  of  1861,  when 
a  case  like  the  present  one  was  brought 
directly  before  the  Court.  If  it  had  no 
jurisdiction  under  that  Act,  then  it  has 
no  jurisdiction  at  all.  Neither  has  any 
Court  jurisdiction  in  this  case,  because  the 
defendisint  has  not  been  brought  by  any 
legitimate  means  within  the  jurisdiction 
of  any  English  Court.  The  appeal  must 
therefore  be  allowed. 

BowEN,  L.J. — ^I  also  think  that  the 
question  whether  the  Court  has  jurisdic- 
tion to  entertain  the  action  is  left  open, 
for  the  reasons  given  by  the  Master  of 
the  Eolls.  I  express  no  opinion  whether 
a  claim  for  personal  injury  would  give 
jurisdiction  to  the  Admiralty  Court  under 
the  statute  which  has  been  cited,  but  I 
feel  satisfied  that  the  claim  by  an  executor 
or  administrator  under  Lord  CampbeH's 
Act  does  not.  This  is  the  ground  of  the 
reasoning  in  the  considered  judgment  of 
Lord  Justice  Bramwell  and  of  the  present 
Master  of  the  Eolls  in  the  case  of  The 
Franconia  (19),  with  the  reasoning  of 
which  I  agree.  That  decision,  and  prob- 
ably the  present  one,  is  based  upon  this 
kind  of  consideration — is  the  present 
claim  a  claim  for  damage  done  by  a  ship  t 
The  history  of  the  legislation,  as  pointed 
out  by  the  Master  of  the  Bolls,  proves 
that  it  is  not.  But,  apart  from  the  history, 
the  natural  and  obvious  meaning  of  the 
words  used  in  the  Act  of  Parliament 
leads  to  the  same  conclusion.  It  seems  to 
me  that  the  claim  is  for  compensation 
for  damage  done  by  the  ship— that  is,  for 
damage  done  by  some  one  with  a  ship  as 
the  noxious  instrument.  Any  damage  done 
must  either  be  the  killing  of  the  deceased  or 
the  injuriously  affecting  the  interests  of 
the  family  of  the  deceased.  The  difficulty 
in  the  way  of  saying  that  the  damage  done 
is  the  killing  of  the  deceased  is,  that  the 
claim  is  not  for  killing  the  deceased,  inais- 
much  as  that  gave  no  right  of  action  either 
before  or  after  Lord  Campbell's  Act.    To 
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escape  from  that  difficulty,  it  was  con- 
tended  for  the  respondent  that  the  damage 
done  is  the  injuriously  affecting  the  in- 
terests of  the  family  of  the  dec^ised;  but 
then  arises  another  difficulty,  because  the 
injuriously  affecting  the  interests  of  the 
family  at  that  time  is  not  a  damage  done 
by  the  ship,  but  is  caused  by  a  combina- 
tion of  circumstances  of  which  the  death 
occasioned  by  the  ship  is  only  one. 

Fry,  L.  J. — I  agree.  I  think  that,  not- 
withstanding the  decision  in  the  case  of 
ThA  Franconia  (19),  the  question  as  to 
jurisdiction  is  open  to  us,  and  that  we  are 
bound  to  deteimine  it.  I  come  to  that 
conclusion,  not  only  from  the  experience  of 
the  Master  of  the  Rolls  in  similar  cases, 
but  also  bearing  in  mind  what  was  said  by 
Lord  Truro  in  Bright  y.  HuUon  (37)  and 
by  Lord  Cairns  in  Eidadale  v.  Glifton  (38). 
I  think,  therefore,  that  as  the  Court  of 
Appeal  were  equally  divided  in  opinion 
in  The  Franconia  (19),  the  question  is 
left  open  for  this  Court  upon  another 
hearing;  and  although  that  case  was 
binding  upon  the  parties  to  it,  it  would 
not  be  binding  upon  other  persons.  Then 
oomes  the  question  which  has  arisen 
upon  section  7  of  the  Act  of  1861.  The 
Master  of  the  Bolls  has  pointed  out  that 
the  action  can  only  be  maintained  upon 
the  ground  that  jiuisdiction  was  given  to 
the  Admiralty  Court  under  that  section. 
Two  questions  have  been  argued — first, 
does  the  word  *^  damage"  include  injury 
to  the  person)  That  is  a  point  upon 
which  there  has  been  much  divergence  of 
opinion,  but  I  have  come  to  the  conclu- 
sion that  it  does.  I  agree  with  what  was 
said  by  Lord  Justice  Baggallay  and  con- 
curred in  by  Lord  Justice  James  in  The 
Franconia  (19),  that  "  the  words  of  the  7th 
section  of  the  Admiralty  Court  Act,  1861, 
are  perfectly  general.  Taken  by  themselves 
they  would  appear  to  confer  a  jurisdiction 
upon  the  Court  of  Admiralty  to  entertain 
all  claims  in  respect  of  damage  done  by  a 
ship,  whatever  may  be  the  nature  of  the 
damage,  whether  to  person  or  to  pro- 
perty; there  is  nothing  in  the  context 
of  the  section  to  suggest  that  the  word 
<  damage  ^  should  be  limited  in  its  mean- 
ing, and  the  statute,  being  remedial  of  a 
gilevance,  should  receive  a  liberal  rather 


than  a  narrowed  construction.''  I  am 
also  confirmed  in  that  view  by  the  words 
of  the  preamble  to  the  statute.  Then  as 
to  the  second  question,  assuming  that 
injury  to  the  person  is  within  section  7, 
is  the  cause  of  action  given  by  Lord  Camp- 
bell's Act  also  withm  it )  Let  me  com- 
pare these  two  4»iuse8  of  action — namely, 
an  action  for  damage  done  to  a  barge  or 
breakwater  by  the  bowsprit  of  a  ship,  and 
an  action  under  Lord  Campbell's  Act  in 
consequence  of  the  death  of  a  person 
injured  by  the  bowsprit.  In  the  fintcase 
the  cause  of  action  is  damage  actually 
done  by  the  bowsprit  of  the  ship  and 
nothing  more;  in  the  second  case  the 
cause  of  action  under  Lord  Campbell's 
Act  is  the  injury  to  the  relatives  of  the 
deceased  person  resulting  from  the  death 
of  that  person  which  was  caused  by  the 
ship.  Therefore  the  words  **  came  of 
action  "  simply  mean  damage  done  by  the 
ship ;  and  it  is  also  to  be  borne  in  mind 
that  the  words  of  section  7  are  not ''  for 
damage  resulting  from  or  arising  out  of 
or  in  respect  of  damage  done,"  but  simply 
''for  damage  done."  I  therefore  agree 
with  the  view  to  the  same  efiect  expressed 
by  Lord  Justice  Bramwell  and  Lord  Jus- 
tice Brett  in  The  Franconia  (19).  The 
appeal  must  therefore  be  allowed. 

Appeal  allowed  (42). 


Solicitoni— Gregory,  Bowcliffe  k  Co.,  agenti 
for  Hill,  Dickinson  &  Co.,  Liveipool,  for  ap- 
pellant ;  Jackson  k,  Evans,  agents  for  B.  O'K. 
Pearson,  Ulverston,  for  respondent. 


(42)  See  Beady.  The  Great  Eatterii  JtaikMfi 
Company,  37  Law  J.  Bep.  Q.B.  273 ;  Law  Bep.  3 
Q.B.  656. 
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THE  EMM T  HAASE. 


CoUiaian  —  Signala  for  Aanstanoe  — 
Stopping  amd  Reversing. 

A  ve»sel  which  haa  been  in  collision  toith 
another  is  bound,  in  order  to  comply  unth 
the  provisions  of  section  16  of  the  Afer- 
ehant  Shipping  Act,  1873,  to  anstoer  sig- 
nals made  by  ike  vessel  toUh  which  she  has 
been  in  collision,  even  where  she  is  UTioble, 
owing  to  the  damage  she  has  herself  stU" 
tained,  to  stand  by  the  other  ship. 

The  officer  in  charge  of  a  steamship 
which  is  approtuhing  another  so  as  to  in- 
volve risk  of  ooUision  is  not  required  to 
stop  and  reverse  his  engines  instarUor- 
neoudy,  but  some  short  time  must  be 
allowed  him  in  which  to  judge  what  course 
he  ought  to  adopt  in  the  circumstances. 

Action  for  damage  by  the  owners  of 
the  steamship  Mulgrave  against  the  owners 
of  the  steamship  Emmy  Haase  in  respect 
of  a  collision  which  occurred  about  5  A.M. 
on  the  2nd  of  February,  1884,  in  the 
Would,  off  Hasboro'.  The  plaintiffs  al- 
leged, amongst  other  things,  that  the  side 
lights  of  the  Emmy  Haase  were  not  duly 
exhibited,  and  that  her  engines  were  not 
duly  or  in  due  time  eased,  stopped  or  i*e- 
versed  before  the  collision. 

The  defendants  charged  the  Mulgrave 
with  not  keeping  a  good  look  out  and 
with  improperly  porting.  They  also  al- 
leged that  those  in  charge  of  the  Mulgrave 
improperly  failed  to  comply  with  the  pro- 
visions of  the  Merchant  Shipping  Act, 
1873  (36  &  37  Vict.  c.  85),  s.  16  (1). 

(1)  Merchant  Shipping  Act,  1873  (36  &  37 
Vict.  c.  85),  1i.  16  :  **  In  every  caae  of  collifiion 
between  two  vessels  it  shall  be  the  duty  of  the 
master  or  person  in  charge  of  each  vessel,  if 
and  BO  far  as  he  can  do  so  witlK>ut  danger  to 
bia  own  vessel,  crew  and  passengers  (if  any), 
to  stay  by  the  other  vessel  until  he  has  ascer- 
tained that  she  has  no  need  of  farther  assist- 
ance, and  to  render  to  the  other  vessel,  her  mas- 
ter, crew,  and  passengers  (if  any),  sach  assist- 
ance as  may  be  practicable  and  as  may  be  neces- 
sary in  Older  to  save  them  from  any  danger 
caused  by  the  collision ;  and  also  to  give  to  the 
master  or  person  in  chaige  of  the  other  vessel 
the  name  of  his  own  vessel  and  of  her  port  of 
registry,  or  of  the  port  or  place  to  which  she 
belongs,  and  also  the  names  of  the  ports  and 
places  from  which  and  to  which  she  is  bound. 


The  witnesses  from  the  Emmy  Haase 
stated  that  when  the  two  ships  were  about 
four  hundred  yards  apart,  green  light  to 
green  light,  the  Muigraive  opened  her  red 
light  under  a  port-helm,  rendering  a  colli- 
sion imminent.  The  engines  of  the  Emmy 
Haase  were  thereupon  stopped,  and  shortly 
afterwards  the  order  was  given  to  reverse 
full  speed ;  but  before  the  order  could  be 
carried  out,  the  collision  occurred. 

It  appeared  that  after  the  collision  the 
Emmy  Haase,  which  had  received  serious 
damage  and  was  thought  to  be  in  danger 
of  foundering,  burned  blue  lights  and  fired 
rockets  as  signals  for  assistance.  The 
Mulgrave  had  also  sustained  considerable 
damage,  and  her  anchor  having  been  swept 
from  her  bows  in  the  collision,  the  chain 
paid  out  and  she  remained  at  anchor. 
Her  side  lights  were  taken  in,  and  her 
masthead  light  was  lowered  to  the  usual 
height  of  an  anchor  light;  but  from  the 
heading  of  the  Mulgrctve  while  at  anchor 
this  light  could  not  be  seen  on  board  the 
Emmy  Haase.  No  signals  were  made  in 
answer  to  those  of  the  Emmy  Haase, 
which  the  witnesses  from  the  Mulgrave 
denied  having  seen. 

Charles  Hall,  Q.O,,  and  BttchniU  were 
for  the  plaintiffs. 

Phillimore  and  F.  W.  Raikes  for  the 
defendants. 

The  following  cartes  were  nMeA-.-^The 
Khedive  (2)  and  The  Benares  (3). 

Butt,  J. — In  this  case  we  think  it 
quite  dear  that  the  evidence  satisfactorily 
establishes  that  the  Emmy  Haase  carried 
proper  regulation  lights,  which  were  burn- 
ing at  the  time  of  the  collision,  and  that 
they  ought  to  have  been  seen  by  those 
on  board  the  Mulgrame  at  a  considerably 

<*If  he  fails  so  to  do,  and  no  reasonable 
cause  for  such  failure  is  shewn,  the  collision 
shall,  in  the  absence  of  proof  to  the  contraiy, 
be  deemed  to  have  been  caused  by  his  wrongful 
act,  neglect  or  default. 

"  Every  master  or  person  in  chaige  of  a  Bri- 
tish vessel  who  fails  without  reasonable  cause 
to  render  snob  assistance  or  give  such  informa* 
tion  as  aforesaid  shall  be  deemed  guilty  of  a 
misdemeanour ;  and  if  he  is  a  certified  officer, 
an  enquiry  into  his  conduct  may  be  held,  and 
his  certificate  may  be  cancelled  or  suspended." 

(2)  Law  Rep.  6  App.  Gas.  876. 

(8)  Ante,  p.  2 ;  Law  Rep.  9  P.  D.  16. 
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greater  distanoe  than  they  in  fact  were. 
The  conclusion,  therefore^  to  which  I  have 
come  is  that  the  cause  of  the  collision  was 
a  bad  look  out,  leading  to  a  very  wrong 
manoeuvre  on  the  part  of  the  Mtdgrave; 
and  therefore  that  the  Mulgrave  was  to 
blame  I  have  no  doubt.  I  think  also  that 
the  Mulgrave  was  to  blame  on  the  statu- 
tory enactment  with  reference  to  render- 
ing assistance  in  cases  of  collision.  We 
think  it  is  impossible  that  the  lights 
burnt  on  board  the  Emmy  HaasQ  could 
not  have  been  seen  by  those  on  board  the 
Mulgrave]  and  though  the  injury  to  the 
Mulgrave  may  have  been  so  great  that  she 
could  not  render  assistance  by  standing 
by  alter  the  collision,  yet  she  might  have 
sent  np  rockets  or  hoisted  a  globe-light 
to  shew  her  whereabouts  to  the  Emmy 
HcMse;  and  had  she  done  so  I  should 
consider  that  she  had  complied  with  the 
Act  of  Parliament.  We  think  therefore 
that  the  Mulgrave  is  to  blame  both  for 
improper  navigation  and  for  disobedience 
to  the  enactment  requiring  her  to  render 
aflsistance. 

We  now  come  to  the  question  whether 
the  Emmy  ffaase  reversed  her  engines  in 
due  time.  That  is  a  matter  on  which  I 
myself  have  had  very  considerable  doubt, 
and  I  am  not  quite  certain  whether,  if  I 
had  been  left  to  my  own  unaided  judg. 
ment,  I  should  have  decided  as  I  am  about 
to  do.  It  is,  however,  the  opinion  of  the 
Trinity  Masters  that,  having  regard  to 
the  manoeuvres  of  the  Mulgrave,  and 
taking  the  evidence  on  both  sides  into 
consideration,  there  must  have  been  a 
want  of  the  exercise  of  proper  vigilance 
on  the  part  of  those  on  board  the  Emmy 
Haaae,  or  the  wrong  manoeuvre  of  the 
Mulgrave  would  have  been  observed  by 
them  in  sufficient  time  to  have  enabled 
them  to  stop  and  reverse  their  engines 
with  effect.  We  cannot  accept  the  story 
that  only  one  minute  or  something  less 
elapsed  between  the  time  when  the  red 
light  of  the  Mulgrave  was  seen  and  the 
collision.  We  think  there  must  have 
been  more,  and  something  considerably 
more.  If  that  is  so,  we  do  not  think 
the  Emmy  ITaase  did  right  in  not 
sooner  reversing  her  engines.  Although 
the  question  does  not  now  arise,  I  may 
say  that  I  believe  in  all  these  cases  where 


it  is  necessary  to  stop  and  reverse,  that 
instantaneous  stopping  and  reversing,  in 
compliance  with  article  18,  the  veiy  in- 
stant there  is  danger  of  collision,  is  not 
what  is  required.  A  man  has  to  judge 
whether  stopping  and  reversing  is  neces- 
sary, and  he  has  also  to  judge  whether 
any  other  rule  applies.  I  do  not  think 
that  a  Court  of  justice  can  say  that  a 
man  has  acted  wrongly  in  not  stopping  and 
reversing  instantaneously.  Some  short 
time  must  be  allowed.  If  in  this  case  I 
had  been  alone,  I  might  have  decided  that 
the  engines  of  the  Emtny  ffcuue  had  been 
stopped  and  reversed  in  due  time,  and 
that  this  short  period  of  time  had  not 
been  exceeded ;  but  the  Elder  Brethren 
have  so  strong  a  view  on  this  point,  that 
I  do  not  feel  entitled  to  differ  from  them. 
The  result  is,  I  must  hold  both  these 
vessels  to  blame. 


Solicitors— Thomas  Cooper  &  Co.,  f  «r  plaintiffs; 
Botterell  &  Roche,  for  defendants. 
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Admiralty. 

1884. 
April 

Bottomry  —  Cargo  Oumers  —  Excemve 
Amount — Commissiona — MarUime  Pre- 
miums. 

The  master  of  a  ship  is  agent  of  M« 
oumers  of  cargo  ex  necessitate  only,  and 
cannot  by  giving  a  bottomry  bond/or  an 
excessive  amount  fix  the  owners  of  cargo 
with  liahUityfor  more  than  was  necessary 
for  the  voyage.  The  same  considerations 
apply  to  eosorbitant  commissions  and  fnan- 
time  premiums. 

The  question  of  excess  is  for  the  Regis- 
trar arid  merchants. 

Action  on  a  bottomry  bond  given  ^* 
St  Michael  on  ship,  freight,  and  cargo. 

The  owners  of  the  ship  admitted  their 
liability;  but  the  owners  of  caigo,  with- 
out contesting  the  validity  of  die  bond, 
disputed  the  amount  claimed. 
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The  Pontida^  Adm, 

Petition  by  the  plaintiflb  in  objection 
to  the  report  of  the  Begistrar  making 
lednctions  in  the  amount  claimed  under 
the  bond,  for  metalling  the  ship  at  St. 
Michael,  for  commissions,  and  maritime 
premium. 

PhiHimore  and  AapinaU^  for  the  plain- 
tife,  in  objection  to  the  Registrar's  report. 

Bigham,  Q,C.,  and  J.  Oorell  BameSf 
for  the  defendants. 

The  following  cases  were  cited: — The 
Royal  Arch  (1),  The  Cognac  (2),  The  GUn- 
manna  (3),  The  Jane  (4),  The  Orelia  (5), 
Prince  of  Saxe  Cohourg  (6),  The  ViMia 
(7),  The  Royal  Stewart  (8),  Me88ina  v. 
Peirococchino  (9),  The  Roderick  J)hu  {10), 
The  Augusta  (11),  The  Nelson  (12),  The 
Albion  (13),  The  L&rd  Cochrane  (14),  The 
HunOey  (15),  The  Zodiac  (16),  The  Tartar 
(17),  The  Calypso  (18),  and  La  Ysabel  (19). 

Cvnr,  adv.  wdt. 

Butt,  J.  (on  April  29).— This  is  an 
action  brought  by  the  plaintiffs,  the  Comp- 
toir  d'Eaoomte  de  Paris,  as  holders  of  a 
bottomry  bond  given  at  St.  Michael  on 
the  Italian  ship  Pontida,  her  freight,  and 
the  cargo  of  wheat  laden  on  board  her. 

The  shipowners  admitted  their  liability ; 
but  an  appearance  was  entered  on  behalf 
of  the  owners  of  cargo,  who  dispute  the 
amount,  although  they  do  not  contest  the 
validity  of  the  bond. 

The  matter  having  been  referred  to  the 
Begistrar  and  merchants,  the  plaintiff' 
claim  of  4,386^.  Os.  Sd.  was  by  them  re- 
duced to  3,685Z.  3«.   ^.,  with  interest. 

(1)  Swa.  269. 

(2)  2  Hag.  377. 

(3)  Lush.  115. 

(4)  1  DodBon,  461. 

(5)  3  Hag.  76. 

(6)  3  Moore,  P.O.  (O.S.)  1. 

(7)  1  Wm.  Rob.  1. 

(8)  2  Sidnks,  258. 

(9)  41  Law  J.  Rep.  P.O.  27 ;  Law  Rep. 
4  P.O.  144. 

(10)  Swa.  177. 

(11)  1  Dodson,  283. 

(12)  1  Hag.  169. 

(13)  1  Hag.  333. 

(14)  2  Wm.  Rob.  320. 

(15)  Lush.  24. 

(16)  1  Hag.  320. 

(17)  1  Hag.  1. 

(18)  3  Hag.  162. 

(19)  1  Dodaon,  273. 
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The  reductions  of  which  the  plaintiffs 
complain  relate  to  charges  for  metal,  com- 
missions, and  bottomry  premium.  With 
reference  to  the  item  for  metalling  the 
ship  the  plaintiffs  contend — ^First,  that  it 
being  admitted  that  some  metal  was 
necessary,  and  the  lender  on  bottomry  not 
being  the  ship's  agent,  but  a  banker  who 
came  forward  in  answer  to  advertisements, 
it  was  not  competent  for  the  Hegistrar  to 
go  into  the  question  of  the  reasonableness 
of  the  quantity  or  price  of  the  metal. 
Secondly,  that  the  bond,  having  been 
entered  into  with  the  sanction  and  ap- 
proval of  the  Italian  consul  at  St*.  Michael, 
is  by  Italian  law  binding  on  all  parties. 
As  to  this  latter  contention  it  is  suffi- 
cient to  say  that  there  is  no  evidence  of 
the  Italian  law  being  such  as  is  alleged. 
With  respect  to  the  quantity  of  metal 
used  and  the  price  chaiged,  the  question 
in  this,  and  in  all  such  cases,  must  be — 
was  the  expenditure  necessary  for  the  com- 
pletion of  the  voyage  1  The  master  is, 
and  can  only  be,  agent  of  the  owners  of 
cargo  so  as  to  bind  them  ex  necessitate; 
and  it  is  no  more  within  his  competency 
to  fix  them  with  liability  for  an  excessive 
quantity  or  an  excessive  price  of  material, 
than  for  material  none  of  which  was 
necessary  for  the  voyage.  The  question 
of  excess  must  always  be  for  the  Registrar 
and  merchants.  The  same  considerations 
apply  to  the  commissions  and  maritime 
premium,  both  of  which  appear  to  me 
exorbitant.  It  is  scarcely  necessary  to 
cite  authority  for  what  I  consider  the 
settled  law  and  practice  of  this  Court,  to 
refer  questions  of  excessive  charges — 
whether  for  repairs,  commissions,  or  pre- 
miums— ^to  the  Registrar  and  merchants ; 
but  the  observations  of  Dr.  Lushington 
in  The  Lord  Cochrane  (14)  and  of  Lord 
Stowell  in  The  Oratitudine  (20)  may  be 
referred  to. 

It  was  further  contended,  more  es- 
pecially I  think  with  respect  to  the  com- 
missions, that  the  ship  might  have  been 
detained  at  St.  Michael  had  payment 
been  refused;  but,  as  pointed  out  by  Lord 
Stowell  in  the  case  of  The  Augusta  (11), 
that  alone  will  not  suffice.  With  regard 
to  the  fEhcts,  it  does  not  appear  to  me  that 

(20)  3  0.  Bob.  240« 
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the  Begistrar  and  merchantB  were  pre- 
cluded by  the  evidenoe  adduced  from 
exercising  their  discretion  in  the  matter, 
or  that  they  have  erred  in  its  exercise. 
I  must  therefore  overrule  the  objections, 
and  confirm  the  Registrar's  report  with 
costs. 


Solicitors — Lowless  k  Co.,  for  plaintiffs ;  Ingle- 
dew  &  Ince,  agents  for  Henry  Brittan  &  Co., 
Bristol,  for  defendants. 


)BATE.1 
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In  the  goods  of  pbince  peter 

GEORGEVITCH    OLDENBURG. 


Probate. 

1884. 
April 

Administration  —  Limited  Grant  — 
Foreign  Law  —  Evidence — Certificate  of 
Ambassador — Russian  Imperial  Family — 
Testamentary  Disability  —  Property  in 
England — Gra^  to  Attorney. 

By  the  law  of  Russia  aU  testamentary 
instruments  executed  by  members  of  the 
Imperial  family  are  disregarded,  amd  the 
disposition  of  the  property  of  such  persons 
after  their  death  is  toithin  the  eoxlusive 
power  of  the  Emperor  of  Russia, 

Ay  a  member  of  the  Russian  Imperial 
family,  died  in  Rttssia,  having  executed  a 
will  by  which  he  appointed  B,  his  son,  as 
his  executor.  After  A* s  death  a  meeting  of 
the  members  of  his  family  toas  hdd^  and 
an  arrangement  for  the  disposition  of  his 
property  in  accordance  toith  the  terms  of 
his  wiU  wa^  agreed  to,  amd  was  embodied 
in  a  document  termed  an  "  Acts  Definiiif** 
which  was  subsequently  confi/nned  by  the 
Emperor  of  Russia  ;  and  by  the  terms  of 
the  ''  Acte  Difinitif"  B  was  constituted  the 
sole  and  entire  owner  of  certain  shares  held 
by  the  deeeeued  in  a  railway  company 
hamng  its  offices  in  England, 

The  Court,  upon  a  eertificcUe  from  the 
Russian  ambassador  in  England,  with  the 
seal  of  the  Russian  embassy,  reciting  that 
the  law  of  Russia  is  as  stated  above,  and 
that,  under  the  ''  Acte  D^finitif,"  Bwas  the 
sole  amd  entire  owner  of  the  railway  shares, 
made  a  grant  to  the  cUtomey  ofBof  letters 
of  administration  with  the  *^Acte  Di/hiitif* 


annexed,  limited  to  the  property  of  the 
deceased  in  England. 

His  Highness  Prince  Peter  Qeoigevitdi 
Oldenburg  died  at  St.  Petersburg  on  the 
14th  of  May,  1881,  having  by  a  will  ap- 
pointed his  son  Prince  Petrovitch  Olden- 
burg as  his  executor. 

The  deceased  was  the  son  of  Frinoe 
Greorge  Oldenburg,  and  was  a  member  of 
the  Russian  Imperial  family,  his  mother, 
the  Grand  Duchess  Catherine  Paulowna, 
having  been  sister  to  the  Emperors  Alex- 
ander I.  and  Nicholas  I. 

By  the  Russian  law  a  will  executed  by 
a  member  of  the  Imperial  family  is  disre- 
garded, and  the  disposition  of  the  estate  of 
every  such  person  after  his  death  is  in  the 
exclusive  power  of  the  Emperor  of  Rufina. 

After  the  death  of  the  deceased  a  meet- 
ing of  the  members  of  his  family  was  held, 
and  an  arrangement  for  the  disposition  of 
his  property  on  the  basis  of  his  will  was 
agreed  to,  and  was  on  the  17th  of  March, 
1882,  embodied  in  a  document  termed  an 
Acte  Difinitif,  which  was  on  the  29th  of 
March,  1882,  confirmed  by  the  Emperor 
Alexander  III. 

The  deceased  was  possessed  of  1,975 
shares  in  the  Dunaberg  Yitesk  Railway 
Company,  which  has  its  offices  in  England. 

From  a  certificate  signed  by  Cotmt 
Yorontsoff  Dashkofi^  Mimster  of  the  Im- 
perial Household  and  Appanages  in  Russia, 
it  appeared  that,  according  to  the  law  of 
Russia  and  by  virtue  of  the  A^  DefiidUf 
above  referred  to.  Prince  Petrovitch  Olden- 
burg was  the  sole  and  entiro  owner  of  the 
said  railway  shares. 

From  a  certificate  signed  by  the  Rnsrian 
ambassador  in  England,  and  bearing  the 
seal  of  the  Russian  legation,  it  appeared 
that  the  effect  of  the  Russian  law  with 
reference  to  the  disposition  of  the  estates 
of  members  of  the  Imperial  &mily  is  as 
above  stated,  and  that  Prince  Petrovitdi 
Oldenburg  was  under  the  Acte  Definiijf 
the  sole  and  entire  owner  of  the  said 
shares. 

R.  A,  Pritchard  (with  him  Searle) moved 
foi*  a  grant  of  letters  of  administration  to 
Paul  Solovieff,  as  attorney  in  England  of 
Prince  Petrovitch  Oldenburg,  limited  to 
the   property  of  the   deceased   in  this 
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ooontry.  In  the  goods  of  Klingeman  (!) 
shews  that  the  certificate  of  the  ambassador 
in  England  of  a  foreign  country,  bearing 
the  se^  of  the  legation,  is  admissible  to 
prove  the  law  of  such  country. 

BoTT,  J. — 1  am  satisfied  with  the  evi- 
dence, and  I  shaU  make  a  grant  of  adminis- 
tration, with  the  Acte  Difiniiif  annexed, 
to  the  attorney  of  Prince  Petrovitch  Olden- 
burg, limited  to  the  property  of  the 
deceased  in  England. 

Solicitozs— Arnold  &  Henry  White. 


TB.  "I 

20.  J 


In  the  goods  of  donna  maria 

DEL  OARMEN  VEA  MUROUIA. 


Probate. 

1884. 
May  20. 

AdministrcUion — WiU  annexed — Grant 
to  Attorney  of  Executor — Dearth  of  Exe- 
euior — Chain  of  Representation — Adrnwi' 
istraHon  de  bonis  non, 

A  obtained  a  grant  of  administration 
unth  a  foreign  will  a/nnexed  as  the  attorney 
in  England  of  B,  the  executor  of  C,  the 
testatrix.  After  B*8  death  a  similar  grant 
was  made  to  D  as  the  attorney  in  England 
of  A*s  executors : — Held,  that  the  chain  of 
representation  was  not  broken  by  the  grant 
of  administration  to  the  attorney  of  the 
original  testatrix,  and  that  D  was  entitled 
to  deal  with  the  property  of  C  in  this 
cou/nJIry  without  a  grant  of  administralion 
de  bonis  non. 

Donna  Maria  Del  Carmen  Yea  Murguia, 
wife  of  Don  Felipe  Yea  Murguia,  died  at 
Cadiz  on  the  29th  of  June,  1876. 

The  deceased,  who  was  a  Spanish  sub- 
ject and  had  her  domidl  in  Spain,  had  on 
the  11th  of  April,  1867,  executed  a  valid 
will  in  the  Spanish  form  and  in  the  Spanish 
language,  whereby  she  appointed  her  hus- 
band her  sole  executor.  Probate  of  this 
wiU  was  duly  granted  by  a  Spanish  Court. 

The  deceased  was  possessed  of  the  sum  of 

(1)  3  8w.  &  Tr.  18 ;  32  Law  J.  Bep.  P.,  H. 
&A.16. 


5,305^.  16^.  in  Consols,  standing  in  her 
name  in  the  books  of  the  Bank  of  England. 

On  the  13th  of  December,  1877,  letters 
of  administration  with  the  will  annexed 
were  granted  to  Neville  Lubbock,  as  attor- 
ney in  England  of  Don  Felipe  Yea  Murguia, 
for  the  use  and  benefit  of  the  latter. 

Don  Felipe  Yea  Murguia  died  on  the 
11th  of  April,  1883,  having  on  the  7th  of 
August,  1876,  executed  a  Spanish  will, 
whereby  he  appointed  as  his  executors  Don 
Alejandro  Yea  Murguia  and  Don  Clemente 
De  Ermeneta,  who  in  due  course  obtained 
probate  of  the  will  in  Spain. 

On  the  5th  of  March,  1884,  letters  of 
administration  with  the  will  of  Don  Felipe 
Yea  Murguia  annexed  were  granted  to 
Frederick  Lubbock,  as  attorney  in  England 
of  the  executors,  for  the  use  and  benefit  of 
the  executors. 

'  The  Consols  were  still  standing  in  the 
name  of  Donna  Maria  Del  Carmen  Yea 
Murguia,  and  the  authorities  of  the  Bank 
of  England  had  refused  to  transfer  the 
stock  without  a  grant  of  administration 
de  bonis  non  of  the  estate  of  the  original 
testatrix. 

Bayford  moved  for  a  grant  of  adminis- 
tration de  bonis  non  of  the  wife's  estate  to 
the  husband*s  executors  or  their  attorney. 
In  the  goods  of  Bayard  (1)  seems  to  shew 
that  the  present  application  is  unnecessary. 

Butt,  J. — I  am  bound  by  the  decision 
of  Sir  Herbert  Jenner  Fust  in  In  the  goods 
of  Bayard  (1).  A  grant  to  the  attorney 
of  an  executor  does  not  break  the  chain  of 
representation.  The  person  having  the 
administration  of  the  husband's  estate  in 
this  country  is  therefore  entitled  to  deal 
with  the  fund,  and  a  grant  de  bonis  non  is 
not  required. 

Solicitors  —Simpson  &  CnlUngfoid. 


(1)  1  Bobert.  768. 
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BATE.    1 
184.  ^ 

.  26.   J 


Probate. 

1884 
Feb 


In  the  goods  of  mary 

FRANCES   LLOYD. 


Administration  —  Will  annexed  —  Uni- 
versal Legale — Power  of  Appointment — 
Eeal  Estate —  Conversion, 

A  married  womany  having  under  the  will 
of  A  a  power  of  appointment  by  wiU  over 
real  estate^  executed  a  unll  whereby  she  ap- 
pointed all  her  real  estate  in  favour  of  her 
husband  absolutely ^  but  she  named  no  exe- 
cutor. She  died  without  issue,  and  she 
left  no  separate  property  other  than  thcU 
which  was  the  suiject  of  the  power.  After 
the  date  of  the  tvUl  the  husband  and  wife 
had  presented  a  petition  to  the  Court  of 
Chancery  under  the  Settled  Estates  Acts 
for  the  sale  of  the  real  property  passing 
under  the  unll  of  A,  TJie  property  was 
sold,  and,  by  order  of  the  Court,  the  pro- 
ceeds of  the  sale  were  invested  in  Consols 
in  the  names  of  the  husband  and  of  his 
co-trustee  under  the  will  of  A : — Held,  that 
ifie  proceeds  of  the  sale  could  not  be  treated 
as  personal  estate,  amd  that  the  husband 
was  not  entitled  to  a  grant  of  administrc^ 
tion  with  the  wiU  annexed,  as  universal 
legatee  of  his  wife. 

Mary  Frances  Lloyd,  wife  of  Francis 
Lloyd,  of  lindridge,  Devonshire,  died  on 
the  2nd  of  January,  1884,  having  on  the 
24th  of  November,  1874,  duly  executed  a 
will  in  exercise  of  a  power  of  appoint- 
ment over  real  estate  conferred  upon  her 
by  the  will  bearing  date  the  12th  of 
March,  1872,  of  her  uncle  James  Sewell. 

The  deceased,  by  her  will,  appointed  all 
her  real  estate  to  her  husband  absolutely, 
but  she  appointed  no  executor,  and  she 
disposed  of  no  personal  property. 

The  deceased  left  no  issue,  and  she  was 
not  at  the  time  of  her  death  possessed  of 
any  personal  property,  but  she  had  in  1875, 
in  conjunction  with  her  husband,  presented 
a  petition  to  the  Court  of  Chancery  iinder 
the  Settled  Estates  Acts  for  the  sale  of  the 
real  property  to  which  she  had  become 
entitled  under  the  will  of  James  Sewell, 
there  being  no  power  of  sale  contained  in 
his  will. 

The  property  was  afterwards  sold,  and 
the  proceeds  of  the  sale  were,  under  the 
Older  of  the  Court,  invested  in  Consols  in 


the  names  of  Francis  Lloyd  and  Joseph 
Sewell,  as  trustees  under  the  will  of  James 
Sewell. 

Middleton  moved  for  a  grant  of  letters 
of  administration  with  the  will  annexed  to 
FranciB  Lloyd,  as  universal  legatee  of  his 
wife. — The  proceeds  of  the  sale,  thougli 
liable  to  be  converted  into  realty,  are  at 
present  personal  property. 

Butt,  J. — The  property  in  respect  of 
which  the  grant  is  asked  for  is  realty 
converted  into  personalty,  to  be  again 
converted  into  realty.  I  cannot  treat  it  as 
personalty  so  as  to  give  the  Court  juris- 
diction to  make  a  grant  of  administration 
with  the  will  annexed. 


Solicitors — Ayrton  &  Biscoe,  agents  for  Sale, 
Seddon  &  Co.,  Manchester. 


Divorce. 

1884 
March 


E.  1 
18./ 


OPPENHEIM  V,  OPPENHSIM 

AND  Ricxyrri. 


Settlements,  Vomation  of- — Appointment 
of  New  Trustees — Joint  Power — Extin- 
guishment — Jurisdiction. 

Upon  a  petition  for  variation  of  settk- 
Tnents  aftsr  a  dissolution  of  marriage  the 
Court  has  jurisdiction  to  extinguish  a  joint 
power  to  appoint  new  trustees. 

In  this  case  the  petitioner  had  obtained 
a  decree  for  the  dissolution  of  his  marriage, 
on  the  ground  of  his  wife's  adultery  with 
the  co-respondent. 

The  petitioner  afterwards  presented  a 
petition  for  variation  of  settlements,  and 
from  the  Registrar's  report  it  appeared 
that,  by  indentures  bearing  date  respecr 
tively  the  2nd  of  July,  1867,  and  the  27th 
of  July,  1874,  certain  property  was  settled 
for  the  benefit  of  the  respondent  and  other 
persons,  with  a  joint  power  to  the  peti- 
tioner and  the  respondent  to  appoint  new 
trustees.  Only  one  child  of  the  marriage 
was  living. 

By  an  act  of  separation,  made  in  the 
ItaliiBLn  form,  and  bearing  date  the  25th  of 


Vol.  53.] 


MICHAELMAS  1883  to  MICHAELMAS  1834. 


40 


Ojtjfcnkeiin  v.  Ojfpenhcim,  Die, 

February,  1874,  the  petitioner  agreed  to 
leave  to  the  respondent  her  marriage  por- 
tion^  and  also  to  pay  her  a  monthly  allow- 
ance. 

The  Eegistrar,  in  his  report,  proposed 
that  the  trustees  for  the  time  being  of  the 
indentures  of  settlement  should  stand  pos- 
sessed of  the  settled  property,  and  apply 
the  same  upon  the  same  trusts,  and  subject 
to  such  powers,  declarations  and  pro- 
Tisions  as  would  be  applicable  in  case  the 
respondent  had  died  during  the  lifetime  of 
the  petitioner,  and  that  the  respondent's 
rights  under  the  act  of  separation  should 
be  entirely  extinguished. 

The  surviving  trustee  was  desirous  of 
being  discharged  from  the  trusts,  and  the 
respondent  having  declined  to  join  in  the 
appointment  of  a  new  trustee,  he  desired 
that  a  new  trustee  should  be  appointed  by 
the  Court,  or  by  the  husband  alone. 

Middletarhy  for  the  petitioner,  moved  to 
confirm  the  Registrar's  report,  and  for  an 
order  extinguishing  the  joint  power  to 
appoint  new  trustees.  He  referred  to  the 
Matrimonial  Causes  Act,  1859,  s.  5  (1), 
Davies  v.  Davies  and  M^CarUiy  (2),  Hope 
V.  Ilope  and  Erdody  (3)  and  Maudslay  v. 
Maudslay  (4). 

PhiUimore^  for  the  trustee. 

The  respondent  was  not  represented. 

Butt,  J. — The  words  of  the  statute  are 
wide  enough  to  give  me  jurisdiction  to 
make  the  order  asked  for,  and  the  case  of 
Davies  v.  Davies  and  McCarthy  (2)  is  not 
an  authority  to  the  contrary.  In  Mav/Ulay 
V.  Maudslay  (4)  such  an  order  was  made 
by  consent,  and  here  there  is  no  opposition. 
I  therefore  grant  the  application. 

Solicitors — S.  Spofforth,  for  petitioner;  Link- 
laters  &  Co.,  for  respondent ;  Waltons,  Bubb  ic 
>VaUon,  for  tmstee. 


(1)  22  &  23  Vict.  c.  65. 

(2)  37  Law  J.  Rep.  Prob.  k  lH.  17. 

(3)  44  Law  J.  Bep.  Prob.  &  M.  31 ;  Law  Rep. 
3  P.  Sl  D.  226. 

(4)  47  Law  J.  Bep.  P.,  D.  &  A.  26 ;  Law  Rep. 
2  P.  D.  256. 
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SANDERSON.  * 


1884 
Feb 


ORATE.    1 
884.        Y 

.  8,  27.  J 


Will  —  Execution  —  Attestation  —  Pr«- 
sence  of  Attesting  Witnesses  during  Signa- 
ture  by  Testator — Wills  Act. 

Where  a  wiU  is  ex  facie  duly  executed^ 
there  being  no  suggestion  of  fraud,  probate 
ought  not  to  be  refused  merely  because  t/te 
attesting  witnesses  cannot,  when  examined^ 
recollect  eiUier  having  seen  the  testator  sign 
the  document  or  that  his  signature  was 
there  before  they  signed,  and  did  not  know 
the  7iature  of  the  document  which  they  were 
signing. 

This  was  an  appeal  from  a  decision  of 
Sir  James  Hannen  granting  probate  of  a 
codicil  to  the  will  of  Alfred  Sanderson. 
The  material  facts  are  fully  stated  in  the 
judgment  of  the  Lord  Chancellor. 

iTiderwick,  Q.C.,  and  Bayford,  for  the 
appellant. 

Searle,  for  the  respondents. 

The  following  cases  were  referred  to  in 
addition  to  those  mentioned  by  the  Lord 
Chancellor  in  his  judgment — Croft  v# 
Croft  (1)  and  Keigwin  v.  Keigtoin  (2). 

Cur.  adv.  vult, 

TuE  Loan  Chanoellob  (Earl  of  Sel- 
borne)  (Feb.  27). — This  is  an  appeal  from 
an  order  of  the  President  of  the  Probate 
Division,  pronouncing  for  the  validity  of 
a  codicil,  dated  t^e  25th  of  July,  1878,  to 
the  will  (dated  the  12th  of  September, 
1868)  of  Alfred  Sanderson,  who  died  on 
the  18th  of  December,  1881. 

The  ground  alleged  for  the  appeal  is 
that  the  signature,  or  acknowledgment  of 
the  signature,  of  the  deoe>\sed  in  the  pre* 
sence  of  the  attesting  witnesses  is  either 
disproved  or  not  sufficiently  established. 

The  case,  though  necessarily  depending 
upon  its  own  circumstances,  is  of  much 
general  importance.  The  testator  was  a 
paint  and  colour  manufacturer  at  Hull. 

•  Otram  Earl  Selbome,  L.C. ;  Cotton,  L  J., 
and  Fry,  L.J. 

(1)  4  Sw.  &  Tr.  10 ;  34  Law  J.  Rep.  P.,  M.  k 

A.  44. 

(2)  3  Curt.  607. 
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His  will  of  1868  had  been  made  for  him 
by  a  solicitor  named  Middlemiss^  and  was 
duly  attested  by  that  gentleman  and  one 
of  his  clerks,  both  at  the  end,  after  an 
attestation  clause  in  the  ordinary  form, 
**  Signed  and  declared  by  the  said  Alfred 
Sanderson,  the  testator,  as  and  for  his  last 
will  and  testament,  in  the  presence  of  us/' 
&c.,  and  also  at  the  foot  of  each  of  the 
preceding  sheets,  which  were  all  signed, 
in  the  right  corner  by  the  testator,  and 
in  the  left  corner  by  the  witnesses — the 
word  "  witness  "  preceding  the  signature 
of  the  witnesses.  During  the  interval  of 
nearly  ten  years  between  the  dates  of  the 
two  instruments,  the  testator  had  in- 
creased his  fortune  by  about  70,000/. ;  and, 
although  there  was  a  residuary  disposition 
in  the  will  of  1868  (subject,  perhaps,  to 
some  questions  in  the  event  of  his  wife 
marrying  again),  he  thought  it  right  to 
make  a  distinct  and  special  provision 
as  to  this  large  accretion  to  his  estate, 
and  to  give  it  to  his  wife  and  children, 
for  interests  in  some  respects  different 
from  those  which  they  would  take  under 
the  will.  For  this  purpose  he  prepared 
and  wrote  a  holograph  codicil,  commencing 
on  the  lower  half  of  the  same  sheet  of 
paper  on  which  was  the  signature  and 
attestation  to  the  will,  and  carried  over 
to  and  ending  upon  the  fly  or  blank  sheet 
which  followed  it.  He  copied  the  attest- 
ation clause  of  the  will  on  the  left  side 
of  the  concluding  page  opposite  the  place 
for  his  own  signature,  with  the  substi- 
tution of  the  words  ''  as  and  to  be  a 
codicil  to  his  last  will  and  testament "  for 
''  as  and  to  be  his  last  will,"  &c.,  and  with 
the  addition,  after  the  words  '^  have  here- 
unto subscribed  our  names  as  witnesses," 
of  the  date  ^<  this  twenty-fifth  day  of  July, 
one  thousand  eight  hundred  and  seventy- 
eight"  He  also  wrote  the  word  ^*  wit- 
ness "  at  the  foot,  and  in  the  left  comer 
of  the  preceding  page,  evidently  with  a 
view  to  the  signature  and  attestation  of 
that  page,  in  the  same  manner  in  which 
the  sevend  sheets  of  the  will  of  1868, 
which  preceded  the  last,  had  been  signed 
and  attested.  This  codicil,  as  propounded 
for  probate,  bears  the  signature  of  the  tes- 
tator, '*  Alfred  Sanderson "  (with  the 
date,  «  25th  of  July,  1878,"  below  it),  in 
the  usual  place,  to  the  right  of  the  at- 


testation clause,  corresponding  with  the 
place  of  the  final  signature  to  the  will ; 
and  immediately  below  the  attestation 
clause  are  the  signatures  of  the  two  wit- 
nesses, Mary  Alma  Sowarsby  and  Mary 
Ann  North,  also  in  the  usual  place,  like 
the  signatures  of  the  attesting  witnesBes 
to  the  will.  At  the  foot  of  the  preceding 
page  there  is  also  (in  the  right  comer)  the 
signature  of  the  testator,  and  in  the  left 
corner,  immediately  after  the  word  •*  wit- 
ness," are  the  signatures  of  the  same  two 
attesting  witnesses.  Of  the  genuineuesa 
of  these  signatures,  both  of  the  testator 
and  of  the  witnesses,  there  is  no  question ; 
nor  can  there,  in  my  opinion,  he  any 
question,  either  as  to  the  intention  of 
the  testator  to  make  a  valid  and  effectual 
codicil  to  his  will,  or  of  his  knowledge 
(though  he  was  not  a  lawyer)  of  what 
was  legally  necessary  for  that  purpose. 

The  indubitable  fetcts  of  the  case,  in- 
cluding all  that  appears  ex  fade  of  the 
instrument,  are  therefore  (as  far  as  they 
go)  in  favour  of  this  codicil ;  and  I  cannot 
think  that  the  presumptions  in  its  &vonr 
(so  far  as  presumptions  ought  to  hare 
weight)  are  appreciably  less  than  they 
were  in  the  cases  of  Lloyd  v.  RoberU  (3), 
before  the  Judicial  Committee  of  the 
Privy  Council,  Blake  v.  Knight  (4),  Cooper 
v.  BockeU  (5),  Leech  v.  Bates  (6)  and  5«r- 
goyne  v.  Showier  (7) ;  also  GwUUm  v. 
GwiUim  (8),  decided  by  Sir  C.  CressweU 
in  1869 — as  to  which  case  I  agree  with 
what  was  ssdd  by  the  late  Master  of  the 
Rolls  in  Blake  v.  Blake  (9),  and  do  not 
regard  its  authority  as  shaken. 

The  first  point  to  consider  is  (said  8ir 
Herbert  Jenner  Fust  in  Blake  v.  Knight 
(4)),  is  it  absolutely  necessary  to  have 
positive  affirmative  testimony  by  the 
subscribed  witnesses  that  the  will  was 
actually  signed  in  their  presence  or  acta- 
ally  acknowledged  in  their  presence  t  Is 
it  absolutely  necessary,  under  all  cir- 
cumstances, that    the  witnesses   should 

(3)  12  Moore  P.O.  158. 

(4)  3  Cart.  647. 

(6)  3  Cart.  648 ;  4  Moore  P.C.  419. 

(6)  6  Notes  of  Cases,  704 ;  1  Robert.  7H. 

(7)  1  Bobert.  12. 13. 

(8)  3  Sw.  &  Tr.  200;  29  Law  J.  Bep.  P., M.  « 
A.  31. 

(9)  61  Law  J.  Bep.  P.,  D.  k  A.  36 
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ooncur  in  stating  that  these  facts  took 
place  1  Or  is  it  absolutely  necessary, 
where  the  witnesses  will  not  swear  posi- 
tively, that  the  Court  should  pronounce 
against  the  validity  of  the  will  t  I  think 
these  are  not  absolute  requisites  to  the 
validity  of  a  will.  I  think  the  Court 
must  take  into  consideration  all  the  cir- 
cumstances of  the  case,  and  judge  from 
them  collectively  whether  there  was  not 
at  least  an  acknowledgment  of  a  signa- 
ture already  existing  on  the  face  of  the 
will  at  the  time  of  attestation."  Then, 
after  referring  to  the  evidence  in  that 
case,  he  observed  that  the  testator  ''  must 
have  known  how  to  give  validity  to  a 
testamentary  paper  in  the  year  1838.  No 
doubt,  the  memory  of  the  witnesses  fails 
them  with  reference  to  circumstances  hap* 
pening  nearly  four  years  ago.  The  Court 
cannot  safely  trust  to  the  memory  of  wit- 
nesses under  such  circumstances ;  it  must 
attend  to  the  facts  of  the  case,  and  say 
whether  it  is  satisfied  that  the  name  of 
the  deceased  was  written  to  the  will  when 
the  witnesses  signed  it;  whether  it  was 
signed  in  their  presence,  or  signed  before* 
hand  and  acknowledged  in  their  pre- 
sence." 

In  Cooper  v.  Boekett  (5)  the  evidence 
was  given  within  only  a  few  months  of  the 
attestation ;  but  the  same  learned  Judge, 
on  the  same  principles,  disregarded  it,  say- 
ing, "  Where  the  res  geslce  do  not  confirm 
the  impressions  of  the  witnesses,  the  Court 
must  look  at  the  circumstances  of  the  case, 
as  it  is  always  at  liberty  to  do."  That 
decision  was  confirmed  by  the  Queen  in 
Council,  and  among  the  circumstances 
which  the  Lords  of  the  Judicial  Commit- 
tee (in  their  judgment  delivered  by  Vice- 
Chancellor  Kntght-Bruce)  thought  enti- 
tled to  weight  was  the  balance  of  reason- 
able probability.  One  of  the  attesting 
witnesses,  the  testator's  porter,  had  de- 
posed  positively  and  circumstantially  that 
he  saw  the  testator,  Captain  Cooper,  sub- 
scribe his  name  to  the  will  after  both  the 
witnesses  had  signed ;  and  the  other,  the 
porter's  wife,  though  speaking  less  posi- 
tively, had  said,  **  I  cannot  say  that  Cap. 
tain  Cooper's  name  was  to  the  will  when 
I  signed  it ;  as  well  as  I  can  now  remem- 
ber, it  was  all  blank  where  I  now  see  Cap- 
tain Cooper's  signature."   Their  Lordshii^s, 
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pronouncing  (as  Sir  H.  Jenner  Fust  had 
done)  for  the  will,  said, ''  It  is  not  to  be 
forgotten  that  fraud  is  out  of  the  ques- 
tion; that  Captain  Cooper  certainly  in- 
tended the  instrument  to  be  his  will — 
intended  it  to  be  effectual  as  his  will ; 
that  he  knew,  or  believed,  his  own  signa- 
ture to  the  paper  to  be  essential,  or  advis- 
able and  desirable  at  least;  that  the  pur- 
pose for  which  and  the  object  with  which 
he  summoned  these  two  servants  to  his 
room  was  merely  to  substantiate  the  in« 
strument  as  his  will ;  that,  if  they  have 
not  attested  it  effectually,  their  presence, 
their  signatures  and  the  whole  transaction 
was  idle  and  useless,  and  the  intended 
testator's  design  and  wishes  have  been 
absolutely  and  irremediably  frustrated. 
It  is  the  duty  of  a  Court  of  justice  not  to 
allow  undue  weight  to  these  considera- 
tions. It  seems  equally  their  duty  not 
wholly  to  lose  sight  of  them.  Their  Lord- 
ships have  next  to  consider  whether,  in- 
dependently of  them,  the  supposed  fact 
stated  by  the  porter  is  or  is  not  in  its  na- 
ture  improbable.  Their  Lordships  think 
it  in  its  nature  very  improbable;  they 
think  that  it  is  not  according  to  the  gene- 
ral  notions  or  habits  of  men  of  the  world, 
or  well-educated  or  well-informed  persons, 
whether  professional  or  non-professional, 
to  have  a  document  which  requires  a 
party's  signature  attested  or  subscribed 
by  a  witness  before  its  signature  by  the 
party,  and  for  the  party  to  sign  it  after- 
wards. It  appears  to  their  Lordships  that 
such  a  course  is  neither  businesslike  nor 
customary ;  and  that  it  does  not  need  that 
a  man  should  be  a  lawyer  or  a  merchant  to 
be  startled  by  such  a  mode  of  proceeding. 
Their  Lordships  find  themselves  unable  to 
think  it  consistent  with  probability  that 
Captain  Cooper,  on  the  occasion  in  ques- 
tion, could  have  acted  or  allowed  the  wit- 
nesses to  act,  or  could  have  been  capable 
of  acting  or  allowing  them  to  act,  in  such 
a  manner ;  not  that  it  is  their  opinion  that 
he  was  fully  aware  or  accurately  informed 
of  the  legal  formalities  or  ceremonies 
essential  to  the  sufficient  execution  or 
attestation  of  a  will." 

The  reasons  stated  by  Dr.  liushlngton 
for  the  decision  of  the  Judicial  Committee 
in  Lloyd  v.  RoherU  {Z)  proceed  upon  the 
same  principles,  and  upon  the  presump. 
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Hon  in  favour  of  the  due  execution  of  a 
holograph  will  on  the  face  of  which  every- 
thing is  regular,  and  where  there  is  no 
question  of  fraud.     In  the  present  case 
(as  in  others  of  the  same  kind)  there  is 
neither  any  suspicion  of  fraud   nor  any 
ground  for  calling  in  question  the  integ- 
rity of  the  witnesses.     They  gave  their 
evidence  between  four  and  five  years  after 
the  date  of  the  transaction,  a  distance  of 
time  after  which  (as  in  Blake  v.  Knight 
(4))  it  might  reasonably  be  expected  that 
tlieir    recollection    would    be    imperfect. 
Miss  Sowai-sby  was  a  nursery  governess 
and   Mary  Ann   North  a  nurse  in  the 
testator  o  service.    The  nurse  says  that  the 
testator  came  to  her  on  the  25th  of  July, 
1878,  when  she  was  in  the  night  nursery, 
having  a  paper  in  his  hand,  of  which  she 
then  took  no  further  notice,  saying, "  Nurse, 
I  want  you ; "  and  she  went  with  him  to 
the  schoolroom.      The  statement  of  the 
nur«ery  governess  as  to  what  passed  there 
is  that  she  remembers  the  testator  coming 
into  the  schoolroom  between  eleven  and 
twelve  o'clock  in  the  morning  of  the  25th 
of  July,  1878,  with  Mary  Ann  North.   He 
had  a  paper  in  his  hand,  which  he  put 
upon  the  schoolroom  table,  where  there 
was  ink  and  also  pens ;  but  she  thinks  he 
brought  his  own  pen  with  him,  and  that 
this  was  the  pen  which  she  used.    He  first 
requested  Mary  Ann  North  to  sign  the 
paper,  and  he  requested  herself  to  do  the 
same,  saying, "  Miss  Sowarsby,  will  you  sign 
this  paper ) "     The  nurse  asked  her  to  do 
it  first,  "and,"  she  says,  "I  signed   my 
name  to  the  paper,  not  knowing  what  I 
was  signing."     She  "  does  not  remember 
clearly  whether  it  was  open  or  folded;" 
she  saw   nothing  of  the  paper,  but  she 
"  thinks  it  was."open."    Asked,  "  Did  you 
see  any  writing  at  all  on  the  paper  when 
you  wrote  your  name  1 "  she  answered,  "  I 
did  not  notice  any  writing  at  all ;  I  pur- 
posely avoided  seeing  anything  on  prin- 
ciple, as  I  should  avoid  looking  at  a  letter." 
Asked  again  whether  she  "  may  not  have 
baen  able  to  see  whether  there  was  any- 
thing   written,"  she  answered,   "  Yes,   I 
noticed  some  writing."    Then  being  shewn 
the  codicil,  and  asked  again, "  What  writing 
did  you  notice  there  1"  she  says, "  Nothing 
particular ;  no  writing  in  particular ;  I  do 
not  remember  what  I  noticed;  I  took  no 


particular    notice."      Having  her   atten- 
tion called  to  her  own  two  signatures,  the 
one  after  the  attestation  clause  and  the 
other  at  the  foot  of  the  preceding  page, 
she  says  (as  I  understand  her)  that  she 
cannot  remember  clearly  which  she  signed 
first;  nor  can  she  remember  whether  she 
signed  in  both  places  before  Mary  Ann 
North  signed    in  either.     Being    asked, 
"  Was  your  signing  your  name  the  first 
writing  you  saw  done  in  the  roomi"  she 
answered,  "  Yes."     When  she  had  made 
the  last  signature,  she  says, ''  I  turned  to 
Mr.  Sanderson,  who  was  standing  at  my 
back,  and  remarked  that  I  did  not  know^ 
at  all  what  I  had  been  signing ;  it  might 
have  been  my  own  death  warrant.    Mr. 
Sanderson   laughed,  but  he   did  not  en- 
lighten   me  at    all,"  explaining  directly 
afterwards  that  this  was  said  "in  a  joke." 
She  did  not  notice  particularly  Mary  Ann 
North  signing ;   she  knew  that  she  was 
signing,  but  did  not  notice  whether  she 
used  the  same  pen.    After  both  had  signed 
the  testator  left  the  room,  taking  the  paper 
with  him ;  she  does  not  think  he  said  any- 
thing which  she  has  not  mentioned ;  she 
has  mentioned  all  that  she  remembers. 
Her  examination  in  chief  closed  with  the 
following  questions  and  answers,  which 
appear  to  me  to  be  important : — ^**  If  you 
look  at  it  now,  you  see  Mr.  Sanderson's 
signature  there  and  the  date  I" — "Yes." 
"  Can  you  say  whether  or  not  that  waa 
there  when  you  signed  ]  " — "  I  cannot  say 
one  way  or  the  other."     "  You  cannot  say 
that  it  was  or  that  it  waa  not  there  1"— 
"No."     "You  know  the  writing.    The 
whole  of  this  is  his  writing,  is  it  notl"— 
"  Yes."     The  material  parts  of  her  cross- 
examination  are  the  two  first  questions 
and  answers.    "  You  say  you  do  not  know 
whether  his  signature  was  there  or  notT 
— "  Yes ;  I  do  not  know."     "  Did  you  see 
Mr.  Sanderson  write  his  name  there  1"— 
"  No."     In  answer  to  questions  from  the 
learned  Judge,  she  said  that  both  the  tes- 
tator, Mary  Ann  North  and  herself  were 
standing  the  whole  time ;  that  although 
she  does  not  usually  write  standing,  she 
did  BO  on  this  occasion ;  that  she  does  not 
remember  who  dipped  the  pen  into  the 
ink,  or  whether  the  testator  did  so  for  her- 
self or  for  the  nurse;   that  she  "really 
does  not  remember  "  whether  she  signed 
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with  the  )>en  which  the  testator  brought 
in;  but  "supposes"  she  "should  do  so." 
Being  asked,  "  In  fact,  beyond  what  you 
have  said,  you  do  not  remember  anything  % " 
she  answered  finally,  "  No ;  I  do  not.  I 
took  no  notice  whatever  at  the  time  of 
what  I  was  doing  beyond  signing  my 
name.  On  principle,  I  avoided  seeing  what 
it  was."  The  nurse  remembers  even  less. 
"  He  asked  me,"  she  says,  "  to  sign  and 
Miss  Sowarsby  to  sign,  and  I  turned  to 
Miss  Sowarsby  and  said,  *  Miss  Sowarsby, 
will  you  sign  first  ? '  She  did,  and  then 
afterwards  I  signed,  I  wrote  my  name."  In 
answer  to  a  question  from  the  learned 
Judge  as  to  her  reason  for  not  signing 
first,  when  first  asked,  she  said,  "  I  am 
Buch  a  bad  writer,  and  I  did  not  think  I 
oould  write  my  name :  so  I  thought  if 
Miss  Sowarsby  could  do  hers  first,  I  could 
try."  The  paper  was  on  the  table :  she 
does  not  know  who  put  it  there. — "  Did 
not  see  Mr.  Sanderson  do  so.  I  did  not 
take  any  notice  of  what  he  was  doing ;  I 
stood  liack."  She  did  not  notice  whether 
the  paper  was  stretched  out  or  folded  up 
on  the  table ;  she  saw  Miss  Sowarsby  sign, 
and  ^he  herself  signed  afterwards,  using 
the  same  pen.  She  did  not  see  whether 
Mr.  Sanderson  had  a  pen.  Being  shewn 
her  own  two  signatures,  she  says  she  does 
not  know  which  she  signed  first — "  I  did 
not  take  any  notice  of  what  I  was  doing." 
She  saw  no  writing  on  the  paper — "I 
never  saw  any  writing  at  all ;  I  just  put 
my  name  near  Miss  Sowarsby's."  She  was 
asked,  "Did  you  see  any  writing  when 
you  first  put  your  name  there  1 " — "  No." 
•'Could  you  have  put  your  name  there 
without  seeing  it,  do  you  think  1 " — "  I 
never  noticed  any."  "  Did  you  look  1 " — 
"  No ;  I  did  not."  "  On  the  second  page, 
did  you  see  any  writing  there  1" — "No- 
where." "  Can  you  say  whether  there  was 
any  writing  there  or  not,  one  way  or  the 
other  ] " — "  I  never  saw  any ;  I  never 
noticed  any."  She  thinks  the  testator 
took  the  paper  out  of  the  room  with  him, 
bat  does  not  remember.  She  heard  what 
Miss  Sowarsby  said  about  her  death  war- 
rant, at  which  the  testator  laughed.  In 
ax)S8-ezamination,  she  said  she  did  not 
know  what  it  was  she  was  signing.  "  Did 
you  see  Mr.  Sanderson  write  his  name ) " 
^"  No."    "  You  are  quite  sure  of  that  ] " 
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— "  I  am  sure."  "  You  see  his  name 
written  large  there,  with  the  date  under- 
neath it  1 "— "  Yes."  "  Did  you  see  that  on 
the  papsr  at  the  time  that  you  signed  it  ] " 
— "  No ;  I  did  not."  "  As  far  as  I  gather 
from  you,  you  did  not  take  any  notice  of 
the  paper  at  aUI"— "No;  I  did  not.  I 
did  not  know  what  I  was  doing ;  I  did 
not  know  what  I  was  going  to  do."  Being 
asked  by  the  learned  Judge,  "  You  still 
say  that  you  did  not  see  anything  written 
on  the  paper] "  she  replied,  "  I  did  not  see 
anything;"  and  to  another  question  she 
said  that  she  never  had  "  to  take  part  in 
such  a  business  "  before. 

This  is  the  whole  evidence;  and  upon 
that  evidence  I  cannot  myself  hesitate  to 
come  to  the  conclusion  that  the  name  of 
the  testator  had  certainly  been  signed  to 
this  codicil  in  both  the  places  in  which  it 
now  appears,  before  either  of  the  two  wit- 
nesses (who  unquestionably  signed  in  his 
pi^esence  and  in  the  presence  of  each  other) 
attested  either  of  those  signatur&s.  The 
testator's  signature,  if  there  at  the  time, 
was  patent  and  obvious ;  not  only  it  might 
have  been  seen,  but  (unless  the  witnesses 
had  purposely  abstained  from  looking)  it 
must  have  been  seen  by  them  in  both 
places.  It  was  not  hidden,  or  folded,  or 
covered  up  in  any  way ;  and  the  date, 
"July  25,  1878"  (which  is  admitted  to 
have  been  the  actual  date  of  the  attesta- 
tion), appears  both  below  the  principal 
signature  of  tlio  testator  and  at  the  end  of 
the  attestation  clause  in  his  handwriting. 
It  is  impossible,  to  my  mind,  to  doubt 
that  both  the  witnesses  knew  they  were 
asked  to  witness,  and  were  witnessing, 
something,  though  the  testator  only  asked 
them  to  "  sign,"  and  may  not  have  uttered 
the  word  "  attest "  or  "  witness,"  or  said 
that  the  paper  was  his  will  or  a  codicil  to 
his  will.  If  they  did  not  look  at  the 
attestation  clause,  the  word  "  witness " 
immediately  preceding  their  signatures  on 
the  preceding  page  could  not  have  been 
invisible  to  them. 

It  is  to  me  plain  that  all  the  difficulty 
in  this  case  has  arisen  from  the  excessive 
scrupulousness  of  the  one  witness  about 
using  her  eyes  at  all  upon  such  an  occasion, 
and  from  the  nervous  preoccupation  of  the 
other,  who  doubted  her  ability  to  sign  her 
own  name,  and  cannot  remember  having 
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seen  any  writing  whatever  upon  the  paper. 
I  agree  with  the  learned  President  that 
by  far  the  most  probable  and  reasonable 
conclusion  is  that  the  testator,  when  he 
placed  the  codicil  upon  the  table,  then  and 
there  signed  it,  with  the  pen  which  he  held 
in  his  hand.  For  what  other  purpose 
should  he  carry  his  own  pen  with  him 
through  the  house  into  a  room  where  he 
must  have  known  there  would  be  pens  as 
well  as  ink  1  The  witnesses  say  that  they 
did  not  see  him  write,  but  it  is  clear  that 
they  did  not  take  much  notice  of  what  he 
did  when  the  paper  was  first  laid  on  the 
table,  and  if  he  signed  in  their  presence 
that  would  be  enough.  I  do  not,  under 
these  circumstances,  think  it  necessary  to 
say  anything  about  the  alternative  case  of 
acknowledgment,  which  that  very  learned 
and  experienced  Judge  considered  not  to 
arise. 

If  it  had  been  necessary  to  do  so,  I 
should  have  desired  carefully  to  consider 
the  effect  of  the  authorities.  The  principle 
which  Dr.  Lushington,  in  Burgoyne  v. 
JShowler  (7),  stated  to  have  been  that  on 
which  Sir  Herbert  Jenner  Fust  always 
acted,  in  the  absence  of  sufficient  recollection 
on  the  part  of  the  witnesses,  was  that  he 
would  presume  the  will  to  be  duly  executed ; 
and  the  same  learned  Judge  (Sir  H.  J.  Fast), 
in  Leech  v.  Bates  (6),  justly  and  reasonably 
held  that  the  accuracy  of  the  recollection 
of  the  witnesses  on  some  points  might  pro- 
perly be  tested  by  the  inaccuracy  or  imper- 
fection of  their  memory  on  others.  In  that 
case,  as  also  in  Blake  v.  KnigM  (4),  Cooper 
V.  Bockett  (5)  and  Lloyd  v.  Roberts  (3), 
stronger  and  more  positive  evidence  than 
any  which  exists  in  this  against  the  due 
execution  and  attestation  of  the  paper  was 
— without  imputation  on  the  honesty  of 
the  witnesses — disregarded  as  imtrust- 
worthy,  in  comparison  with  the  inferences 
reasonably  derivable  from  the  evidentia 
rei,  the  undisputed  facts,  and  the  probabili- 
ties of  the  case. 

I  observe  that  the  very  learned  Presi- 
dent, in  the  judgment  appealed  from,  has 
stated  that  there  have  been  many  cases, 
within  his  own  experience,  in  which,  upon 
evidence  substantially  similar,  he  has  pro- 
nounced in  favour  of  wills,  although  the 
witnesses  (being  credible  and  respectable 
persons)  have  stated  tliat  they  did  not  see 


the  testator  sign.  I  do  not  know  how 
many  wills,  really  well  executed  and  duly 
attested,  might  not  be  brought  into  peril 
if,  upon  the  sort  of  evidence  which  we 
have  here,  after  the  lapse  of  several  years, 
probate  were  refused. 

My  opinion  is  that  the  present  appeal 
ought  to  be  dismissed.  The  costs  of  both 
parties  may  be  paid  out  of  the  estate. 

Cotton,  L.  J. — The  question  is,  whether 
the  signature  of  the  testator  to  the  docu- 
ment  which  has  been  propounded  for 
probate  as  a  codicil  was  made  or  acknow- 
ledged by  him  in  the  presence  of  the  two 
attesting  witnesses.  This  is  a  question  of 
fact,  and,  in  deciding  it,  not  only  the  pre- 
sumptions  properly  applicable,  but  also  the 
evidence  must  be  considered.  The  docu- 
ment propounded  bears  the  signatures  of 
the  testator  and  of  two  witnesses,  and  an 
attestation  clause,  which  represents  that 
the  document  was  signed  and  declared  as 
a  codicil  to  his  will  by  the  testator  in  the 
presence  of  the  two  witnesses.  If  the  at- 
testing witnesses  were  both  dead,  then,  on 
proof  of  their  handwriting,  the  codicil 
would,  if  there  was  no  other  evidence,  be 
admitted  to  probate,  not  only  on  the  pre- 
sumption omnia  rite  acta  esse,  but  in  con- 
sequence of  the  presumption  that  what 
was  stated,  in  the  clause  immediately  above 
the  signature  of  the  witnesses,  to  have 
been  done  in  their  presence,  had,  in  fact, 
been  so  done.  But  these  presumptions 
must  yield  to  evidence  of  fact,  and  here 
we  have  the  evidence  of  the  attesting 
witnesses.  If  their  evidence  is,  on  its 
fair  interpretation,  that  they  cannot  re- 
member what  took  place,  that  will  not 
rebut  the  presumption  in  favour  of  the 
due  execution  and  attestation.  On  the 
note  of  their  evidence  which  is  before  us, 
that  is  not,  in  my  opinion,  the  true  result 
of  their  evidence.  Both  state  positively 
that  they  did  not  see  the  attestation  clause, 
and  if  they  had  done  so  it  would  have 
been  impossible  that  the  governess,  who 
was  one  of  the  witnesses,  should  have  used 
the  expression,  spoken  to  by  both  witnesses, 
as  to  not  knowing  what  she  had  signed. 
Each  gives  what  seems  to  be  a  somewhat 
minute  account  of  what  took  place,  and 
though  one  of  them  could  not  recollect 
that  she  had  signed  her  name  in  two  places^ 


Vol.  53.] 

In  re  Sandenon  (Aj?p.)f  Proh, 

ftSy  in  fact,  she  had  done,  the  circumstance 
of  twice  sdgning  her  name  is,  in  my  opiDion, 
more  likely  to  escape  the  memory  than 
seeing  another  person  sign — ^if,  in  fact,  lie 
did  so — and  does  not  lead  me  to  treat  as 
inaccurate  the  account  of  the  transaction 
given  by  the  witnesses,  which  is,  if  accu- 
rate, in  my  opinion,  inconsistent  with  the 
testator  having  signed  after  he  brought  the 
document  and  the  nurse  into  the  room 
where  the  other  witness,  the  governess, 
was..  Each  of  the  witnesses  says  distinctly 
that  she  did  not  see  Mr.  Sanderson  sign. 
It  was  very  properly  pressed  upon  us  that 
the  attestation  clause  was  written  by  the 
testator  himself,  and  that  it  is  improbable 
that  he  should  not  have  taken  care  to  do 
and  to  have  done  that  which  the  attestation 
clause  copied  by  himself  shewed  to  be 
necessary,  and  that  this  was  especially 
conclusive  inasmuch  as  he  was  a  capable 
man  of  business.  He  may  have  been,  and 
probably  was  a  good  man  in  his  own  busi* 
ness,  but  certainly  he  was  not  skilled  in^ 
law,  as  the  codicil  itself  shews.  I  am, 
therefore,  not  much  influenced  by  the  fact 
of  the  attestation  clause  having  been 
written  by  the  testator ;  and  if  I  had  had 
to  decide  on  the  evidence  as  it  appears 
before  us,  I  should  have  come  to  the  con- 
clusion that  the  testator  did  not  sign  the 
document  in  the  presence  of  the  witnesses. 
But  the  Judge  in  the  Court  below  h^s 
found  as  a  fact  that  he  did  so  sign  it,  and 
that  the  recollection  of  the  witnesses  was 
imperfect.  He  had  materials  for  forming 
this  opinion  which  I  have  not.  For  cer- 
tainly the  mode  in  which  the  witnesses 
gave  their  evidence  would  materially  assist 
me  in  forming  an  opinion  whether  their 
accuracy  and  recollection  could  be  relied 
upon* 

I  think,  therefore,  especially  having  re- 
gard to  the  principles  on  which  the  Court 
always  acts  in  appeals  as  to  questions  of 
fact,  I  cannot  properly  overrule  the  de- 
cision of  the  Judge,  who  had  materials  for 
the  purpose  of  forming  his  opinion  which 
I  have  not,  and  that  this  appeal  fails. 
This  renders  it  unnecessary  to  consider 
whether  there  was  an  acknowledgment 
of  the  signature  in  the  presence  of  wit- 
nesses. But  I  in  no  way  differ  from  the 
opinion  of  Sir  James  Hannen  on  this 
question. 
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Fry,  L.J. — I  can  in  very  few  words 
express  my  concurrence  in  the  conclusion 
expressed  in  the  judgment  of  the  Lord 
Chancellor  that  the  codicil  of  the  testator 
in  this  case  was  duly  executed  and  attested. 
The  codicil  propounded  was  ex  facie  per- 
fectly regular  as  regards  all  the  formalities 
of  signature  and  attestation.  The  pre- 
sumption omnia  rite  esse  acta,  therefore, 
applies  to  the  codicil.  But  the  conduct 
of  the  testator,'  both  in  the  preparation  of 
the  codicil  and  in  the  calling  together  of 
his  witnesses,  shewed  an  anxious  and  in- 
telligent desire  to  do  everything  regularly. 
That  fact  strengthens  the  presumption, 
and  it  is  not,  in  ray  opinion,  rebutted  by 
the  evidence  of  the  two  witnesses,  who 
thought  that  the  testator  did  not  sign  in 
their  presence,  for  these  witnesses  were 
somewhat  nervous  and  flurried  on  the 
occasion,  and  were  accordingly  confused 
and  forgetful  in  the  witness-box.  They 
were  witnesses  about  whose  honesty  the 
learned  President  entertained  no  doubt, 
but  on  whom  he,  who  saw  and  heard  them, 
felt  that  he  could  not  rely  to  rebut  the 
presumption  which  arose  from  the  ad- 
mitted facts  of  the  case. 

The  decisions  cited  in  argument  and 
referred  to  by  the  Iiord  Chancellor  shewed 
that  the  Judges  who  have  presided  over 
the  Court  of  Probate  had  been  accustomed 
to  give  great  weight  to  the  presumption  of 
due  execution  arising  from  the  regularity 
ex  fajcie  of  the  testamentary  paper  pro- 
duced when  no  suspicion  of  fraud  has 
occurred.  In  so  doing,  they  have,  in  my 
opinion,  acted  rightly  and  wisely.  In  the 
present  case  my  conclusion  is  that  the 
codicil  was  duly  signed  by  the  testator  in 
tho  presence  of  the  two  witnesses,  and 
consequently  that  the  appeal  must  be  dis* 
missed. 

Solicitors— Cunliffe,  Beanmont  &  Davenport, 
agents  for  MidcUemii«s  &  Pearce,  Hull,  for 
appellants  ;  Brooks,  Jenkins  dc  Co.,  agents  for 
Middlcmiss  &  Pearce,  llull,  for  respondents. 
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[IN  THE  COURT  OF  APPEAL.] 
Admiralty.  1 

1884.       >       the  nottinq  hill.* 
May  1.     J 

Damages,  Measure  of- — Collision — Dday 
in  Delivery  of  Cargo — Loss  of  3farket-^ 
Tort, 


The  plaintiffs  shipped  a  cargo  of  maize 
on  board  the  C,  which  was  run  into  by 
t/te  defendants*  ship  while  i7i  port  at  G,  on 
a  voyage  to  London^  in  consequence  of 
which  a  portion  of  the  cargo  ivhich  toas 
damaged,  together  with  so  much  of  the 
souiul  cargo  as  was  necessary,  was  dis- 
charged to  lighten  tlie  (7.  The  souivd  por- 
tion of  the  cargo  was  subsequently  re- 
shipped,  and  arrived  in  London  later  than 
it  otJierwise  would  have  done.  The  market 
price  of  maize  had  in  tlie  meantime 
fallen : — Held,  that  the  plahuiffs  were  not 
entitled  in  an  action  of  tort  to  recover 
damages  from  the  defetidants  for  the  loss 
of  market  sustained  by  tliem  in  consequence 
of  the  delay  in  the  arrival  of  the  cargo 
caused  by  the  collision  with  tlie  defendaiits* 
ship. 

The  Parana  (45  Law  J.  Rep.  P.,  D.  & 
A.  10%)  followed. 

Appeal,  by  the  owners  of  a  cargo  of 
maize  shipped  on  board  the  ship  Clymene, 
from  a  judgment  of  Sir  J.  Hannen  over- 
ruling objections  to  the  Registrar's  report. 

In  November,  1882,  the  Clymene,  while 
lying  alongside  a  hulk  at  Gibraltar,  was 
run  into  and  damaged  by  the  steamship 
Notting  Hill,  Part  of  the  cargo  was 
damaged,  and  the  portion  so  damaged  was 
diecharged  into  lighters,  with  so  much  of 
the  sound  cargo  as  was  necessary  to  lighten 
the  ship.  The  dry  portion  of  the  cargo 
was  subsequently  reshipped,  and  the  ship 
proceeded  on  her  voyage  to  London,  where 
she  arrived  in  January,  1883.  The  mar- 
ket pric^  of  maize  had  fallen  in  December, 
1882,  and  the  plaintiffs,  who  were  the 
owners  of  the  cargo  of  maize,  sustained  a 
loss  when  it  was  sold  in  January. 

The  Registrar  and  merchants  refused  to 
allow  the  plaintiffs'  claim  against  the 
owners  of  the  Notting   Ilill  for  damages 

♦  Coram  Brett,  M.R.;  Bowen,  L.J.,  and 
Fry,  L.J. 


for  loss  of  market  actually  sustained  by 
them  in  consequence  of  the  collision. 

Sir  J.  Hannen  overruled  an  objection 
to  the  report  of  the  Registrar,  upon  the 
ground  that  he  was  bound  by  The  Parana 

The  plaintiffs  appealed. 

Aspinall  (with  him  Li^h  Wilson  and 
Nelson),  for  the  plaintiffs. — The  present 
case  is  distinguishable  from  2'he  Parana 
(1),  for  that  was  an  action  for  breach  of 
contract,  whereas  the  present  is  one  of 
tort.  The  measure  of  damages  is  the 
market  price  of  the  goods  upon  the  day 
of  the  collision — France  v.  Gaudet  (2) 
Cllardan  v.  The  GreaA  Western  Railway 
Company  (3),  The  Star  of  India  (4)  and 
TJie  Consett  (6). 

Fhillimore  and  Gorell  Barries^  for  the 
owners  of  the  Notting  UUl,  were  not  called 
upon. 

Brett,  M.R. — The  only  question  which 
we  have  to  decide  is  whether  the  damages 
which  are  claimed  for  delay  in  the  arrival 
of  the  goods  are  too  remote. 

The  rule  with  regard  to  a  question  of 
remoteness  of  damages  is,  as  I  understand 
it,  precisely  the  same  whether  the  damages 
are  claimed  in  respect  of  a  breach  of  con- 
tract or  in  respect  of  a  tort.  In  Mayne 
on  Damages  (6),  after  the  principles  by 
which  the  assessment  of  damages  is 
governed  have  been  examined,  it  is  said, 
"  We  have  next  to  enquire  what  grounds 
of  damage  will  in  no  case  be  admissible. 
These  grounds  may  be  classed  under  tho 
general  head  of  remoteness.  Damage  is 
said  to  be  remote  when,  although  arising 
out  of  a  cause  of  action,  it  does  not 
immediately  and  necessarily  flow  from  it 
as  that  tho  offending  party  can  be  made 
responsible  for  it " ;  and  then  it  is  stated 
that  "  the  first  and,  in  fact,  only  enquiry 
in  all  these  cases  is  whether  the  damage 

(1)  45  Law  J.  Rep.  P.,  D.&  A.  108  ;  Law  Rep, 
2  P.  D.  118.  ^ 

(2)  40    Law  J.  Rep.    Q.B.  121;    Law  Rep. 
6  Q.B.  199.  ^ 

(3)  6  B.  &  S.  484  ;  24  Law  J.  Rep.  Q.B.  154. 

(4)  45  Law  J.  Rep.  P.,  D.  &  A.  102 ;  Law  Rep. 
1  P.  D.  466.  ^ 

(6)  49  Law  J.  Rep.  P.,  D.  &  A.  24  :  Law  Rep. 
6  P.  D.  229.  ^ 

(6)  3rd  ed.,  at  p.  39. 
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complained  of  is  the  natural  and  reasonable 
result  of  the  defendant's  act ;  it  will  assume 
this  character  if  it  can  be  shewn  to  be 
such  a  consequence  as  in  the  ordinary 
coarse  of  things  would  flow  from  the  act, 
or  in  cases  of  contract  if  it  appears  to  have 
been  contemplated  by  both  parties."    The 
latter  part  of  that  is  merely  a  repetition  of 
the  phrase  in  Hadley  v.  Baocendale  (7), 
which  was  there  applied  to  the  case  of  a 
carrier  who  had   received  notice  of  the 
contract  which  made  the  delivery  of  the 
goods  within  a  certain  time  an  essential 
part  of  the  contract.     Here  that  rule  has 
to  be  applied  to  an  action  of  tort,  where  the 
question  is  whether  the  damages  claimed 
are  too  remote.     That  veiy  point  was  care- 
fully considered  by  the  Court  of  Appeal  in 
the  case  of  The  Parana  (1),  where  the 
question  was  as  to  the  application  of  the 
rale  of   what   was    the    reasonable  and 
natural  consequences  of  a  collision  at  sea 
to  a  case  of  loss  of  market  by  delay.     It 
was  there  said  by  Lord  Justice  Mellish 
that  loss  of  market  did  not  come  within 
the   rule  so  that  the  plaintiff  would   be 
entitled  to  the   difference    between    the 
market  price  of   the  goods  when    they 
arrived  and  their  price  when  they  ought 
to   have  arrived,   for    that    was  so  un- 
certedn  and  precarious  that  it  could  not 
be  said  to  be  the  natural  and  reasonable 
result  of  the  act  of  collision  at  sea,  and 
therefore  the  loss  of  market  caused  by  the 
delay  by  collision  at  sea  was  too  remote 
88  a  hcttul  of  damages.     That  case  is  an 
absolutely  binding  authority  upon  us.     I 
do  not  venture,  nor  wish,  to  say  that  if  I 
had  had  to  decide  that  case  I  should  have 
decided  it  otherwise;    neither  can  I  see 
any  difference  between  that  case  and  the 
principles  to  be  applied  here.  The  damages 
there  were  no  doubt  claimed  for  breach  of 
contract,  whereas  here  the  question  arises 
in  an  action  of  tort.     But  from  the  passage 
in   Mayns    on    Damages  (6),    which    is 
founded  upon  Hadley  v.  Baxendah  (7),  I 
can  see  no  difference,  upon  a  question  of 
remoteness  of  damage,  between  an  action 
for  breach  of  contract  and  an  action  of 
tort.     The  point  as  to  the  market  value 
of  the  goods  upon  the  day  of  the  collision 

(7)  9  Exch.  Rep.  341 ;  23  Law  J.  Rep.  £xch. 
179. 
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cannot  be  sustained,  because  no  damage 
has  been  done  which  has  not  been  allowed 
for,  except  the  damage  arising  out  of  the 
delay  in  the  arrival  of  the  goods,  and  that 
did  not  occur  upon  the  day  of  the  collision, 
and  does  not  therefore  come  within  the 
rule  as  to  the  measure  of  damages* 

BowEN,  L.J^.  —  I  am  of  the  same 
opinion. 

Fry,  L.J. — I  am  of  the  same  opinion* 
I  consider  myself  bound  by  the  case  of 
The  Parana  (1). 

Appeal  dismissed. 


Solicitors  —  I«owless  &  Co.,  for  plaintiflFa; 
Stokes,  Saunders  &  Stokes,  agents  for  Hill, 
Dickinson  &  Lightbound,  Liverpool,  for 
defendants. 
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In  the  goods  of  williait 

GEORGE  SMART. 


Probate — Limited  Grant — English  WUl 
— Foreign  Will, 

The  testator  executed  a  toiU  in  England, 
by  which  he  disposed  exclusively  of  English 
property.  He  afterwards  executed  in  the 
Argentine  Republic  a  will  in  the  Spanish 
language,  amd  valid  according  to  the  law 
of  the  Argentine  Eepublic,  by  which  he  dis- 
posed of  property  in  that  Republic  and 
cancelled  all  previous  dispositions.  Ac- 
cording to  the  law  of  the  Argentine  Republic, 
the  Spanish  will  could  affect  only  sucli 
property  as  W(ts  sittiated  within  the 
Republic. 

The  Court,  on  proof  being  given  of  the 
consent  of  all  the  parties  interested,  granted 
probate  qf  the  English  will  only. 

William  George  Smart,  civil  engineer, 
died  at  Concordia,  Entre  Rios,  in  the 
Argentine  Republic,  on  the  7th  of  October, 
1883,  leaving  a  widow  and  three  daughters 
surviving  him. 

I 
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In  t?i€  goods  of  William  George  Smart,  Proh, 

The  domicil  of  the  deceased  was  English, 
but  he  had  been  for  over  ten  years  resi- 
dent at  Concordia  as  engineer  to  the  East 
Ai^entine  Eailway  Company. 

On  the  3rd  of  February,  1877,  while  on 
a  short  visit  to  England,  he  executed  a 
will  whereby  he  appointed  his  three 
daughters  his  executrixes  in  England,  and 
gave,  devised  and  bequeathed  to  them 
**  the  whole  of  my  property  of  whatsoever 
description  of  which  I  may  die  possessed," 
subject  to  the  payment  of  an  annuity  of 
100/.  to  his  wife.  He  at  the  same  time 
left  with  them  a  memorandum  of  his 
property,  which  referred  exclusively  to 
property  in  England. 

On  the  21st  of  February,  1883,  the 
deceased,  being  then  at  Concordia,  ex- 
ecuted a  will  in  the  Spanish  language  and 
in  accordance  with  the  requirements  of 
Spanish  law.  The  last-mentioned  will 
contained  certain  passages,  of  which  the 
following  is  a  translation  : — "  I  calculate 
the  value  of  the  property  I  possess  at  the 
present  date  in  this  Republic  at  8,000 
dollars.  ...  I  appoint  as  executor  of 
the  said  property  William  Weljer,  an  in- 
habitant of  i2ie  town  of  Monte  Caaeros,  in 
the  province  of  Corrientes,  and  it  is  my 
wish  that  as  speedily  aa  possible  after  my 
decease  he  shall  proceed  to  pay  the  sums 
in  which  I  am  indebted,  and  then  divide 
the  remainder  among  my  heirs  in  the  pro- 
portion determined  by  the  laws  of  the 
Argentine  Bepublic.  .  .  .  This  will  has 
been  from  the  first  to  the  last  written  with 
my  own  hand  and  sealed  with  my  seal, 
and  it  therefore  cancels  all  previous  dis- 
positions." 

An  affidavit  had  been  made  by  a  Spanish 
advocate,  stating  that,  in  the  opinion  of 
the  deponent,  the  Spanish  will,  according 
to  the  Spanish  law  prevailing  within  the 
Argentine  Bepublic,  affected  only  such 
property  of  the  deceased  as  was  situated 
in  that  Bepublic. 

Both  the  wills  of  the  deceased  had  been 
deposited  in  the  principal  registry  of  this 
Division. 

Bayfcrd^  for  the  executrixes  of  the 
English  will,  moved  for  a  grant  of  probate 
of  that  instrument,  excluding  all  property 
situated  within  the  Argentine  Republic, 
and  that  the  Spanish  will  might  be  given 


out  of  the  registry,  in  order  that  probate 
of  it  might  be  obtained  in  the  Ai^tine 
Bepublic. 

The  President  (Sir  James  Haxnkn).— 
I  will  grant  the  application,  upon  proof 
being  given  in  the  i*egistry  that  all 
the  parties  interested  have  given  their 
consents. 


Solicitors — Ley  k  Lake,  for  all  parties. 


Probate.  "1 

1884.      i     priestman  v.  thomas  and 
March  11 ;  f  others. 

April  1.    J 

Estoppel — Probate  Action — Forgery  of 
Will — Compromise  obtained  by  Fraud- 
Setting  aside — RevoccUion  of  Probate. 

A  compromise  was  agreed  to  in  a  pro- 
bate action^  and  the  vnH  propounded  by 
the  defendants  toas  admiUed  to  probate. 
The  plaintiffs  who  had  propounded  a  later 
will,  ajlertoards  commenced  a  second  action 
against  t/te  defendants  in  the  Chancery 
Division,  in  whicJh  he  claimed  to  have  the 
judgment  in  the  former  action  set  aside  on 
tlie  ground  that  tlie  compromise  had  been 
obtained  by  fraud  and  thctt  the  will  pro- 
pounded by  the  defendants  was  a  forgery. 
The  second  action  was  transferred  to  the 
Queen* s  Bench  Division,  and  at  the  trial 
the  jury  found  that  tfie  compromise  had 
been  obtained  by  tlie  fraud  of  one  of  the  de- 
fendants, and  tluU  the  will  toas  a  forgery. 
The  Court  entered  judgment  in  accordance 
with  the  findings  of  the  jury,  and  ordered 
the  compromise  to  be  set  aside.  The  plain- 
tiff then  commenced  a  third  action  against 
the  defendants  for  revocation  of  the  probate 
of  the  will  prqpounded  by  the  defendants: 
— Held,  that  tJie  verdict  and  judgment  in 
the  second  action  were  conclusive  in  the 
third  action,  and  that  the  defendants  were 
estopped  from  denying  that  the  wiU  pro- 
pounded by  them  uxm  a  forgery. 

The  statement  of  claim  alleged,  among 
other  matters,  that  the  plaintiff  Heory 
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Prietttnan  v.  Tliomas,  Prob, 

Whalley  Priestman  is  the  executor  under 
a  will,  executed  in  the  month  of  April, 
1881,  of  James  Whalley,   who    died   at 
Leominster,  Herefordshire,  on  the  7th  of 
May,    1881;    that   in    a    former    action 
brought  by  the  plaintiff  in  this  Division 
against    Charles    Thomas    and    Edward 
Gunnell,  two  of  the  present  defendants, 
and  other  persons,  the  plaintiff  had  pro- 
pounded the  contents  of  the  above-named 
will,  which  was  not  now  in  existence,  and 
the  said  defendants  had  propounded  an 
alleged  will  of  the  testator  bearing  date 
the  21st  of  March,  1881 ;  that,  by  reason 
of  the  fraudulent  misrepresentation  of  the 
said  defendants,  an    agreement  of   com- 
promise was  arrived  at,  to  which  all  the 
parties  in  the  present  action  were  parties, 
and  the  alleged  will  of  the  21st  of  March 
was  admitted  to  probate  by  the  judgment 
of  this  Division  bearing  date  the   10th 
of  June,  1882;  that  the  plaintiff,  having 
discoTeied  that  the  alleged  will  of  the 
2l8t  of  March,  1881,  was  a  forgery,  sub- 
sequently commenced   an  action  in  the 
Chancery  Division  against  the  defendants 
Thomas  and  Gunnell,  to  have  the  agree- 
ment of  compromise  in  the  earlier  action 
set  aside  on  the  ground  that  such  com- 
promise had  been  procured  by  the  fraudu- 
lent misrepresentation  of  the  defendant 
Thomas  that  the  alleged  will  of  the  21st 
of  April,  1881,  was  genuine,  whereas  in 
fact  it  was  a  forgery,  and  that  the  de- 
fendant Thomas  was  party  or  privy  to 
such  forgery;    that    the    last-mentioned 
action    was   transferred    to  the  Queen's 
Bench    Division,  "and    was  tried  before 
Manisty,  J.,  and  that    on  the   16th  of 
November,  1883,  the  jury  found  that  the 
compromise,  so  far  as  it  related  to  the 
interest  which  the  defendant  Thomas  took 
under  it,  was  procured  by  his  fraud,  and 
that  the  alleged  will  of  the  21st  of  March, 
1881,  was  a  forgery  to  which  the  de- 
fendant  Thomas    was    party    or   privy; 
that    the    Court    thereupon    pronounced 
judgment  in  accordance  with  the  findings 
of  the  jury,  and  ordered  the  compromise 
to  be  set  aside,  so  far  as  it  related  to  the 
defendant  Thomas;  and  that  no  applica- 
tion had  been  made  to  set  the  verdict  and 
judgment  aside.     The  plaintiff  claimed  a 
declaration  that  the  defendants  Thomas 
and  Gunnell  are  estopped  from, denying 
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that  the  alleged  will  of  the  21st  of  March, 
1881,  was  a  forgery  to  which  the  de- 
fendant Thomas  was  a  party  or  privy ;  a 
declaration  that  the  judgment  pronounced 
by  this  Division  in  favour  of  the  will  of 
the  21st  of  March,  1881,  was  obtained  by 
fraud ;  that  such  judgment  might  be  set 
aside ;  and  that  the  probate  of  the  will 
of  the  21st  of  April,  1881,  might  be  re- 
voked. 

The  statement  of  defence  cont-ained, 
among  other  things,  a  denial  of  the  alle- 
gations in  the  statement  of  claim  as  to 
the  compromise  having  been  obtained  by 
fraudulent  misrepresentation  and  as  to  the 
will  of  the  21st  of  Mai'ch,  1881,  being  a 
forgery.  The  defendants  also  denied  that 
they  were  estopped  from  denying  in  the 
present  action  that  the  will  of  the  21st  of 
March,  1881,  was  a  forgery,  and  they 
claimed  a  right  to  have  the  issue  whether 
such  will  was  a  forgery  tried  before 
another  jury. 

On  the  application  of  the  plaintiff  the 
Court  had  made  an  order,  under  Order 
XXY.  rule  3,  directing  that  the  question 
of  estoppel  should  be  determined  before 
the  trial  of  the  other  issues  in  the  action. 

Bu88eUf  Q,C.,  and  Middleton,  for  the 
plaintiff. — ^The  judgment  in  the  action 
brought  in  the  Chancery  Division  estops 
the  defendants  in  the  present  action  from 
denying  either  that  the  compromise  in 
the  first  action  was  obtained  by  fraud,  or 
that  the  will  of  the  21st  of  March  was 
forged. 

[The  President. — The  issue  there  was 
whether  the  compromise  had  been  ob- 
tained by  fraud,  and  the  question  of 
forgery  was  an  incidental  one.] 

The  only  fraud  alleged  was  the  set- 
ting up  of  the  forged  will.  In  Spencer 
V.  WiUiams  (1),  the  question  as  to  who 
were  the  next-of-kin  of  the  deceased  had 
been  determined  in  a  Chancery  suit, 
and  Lord  Penzance  said,  ''  It  is  a  prin- 
ciple which  was  clearly  laid  down  in 
Barrs  v.  Jachaon  (2),  that  when  a  ques- 
tion of  fact  arises  in  this  Court  as  to  which 
of  two  persons  is  the  next-of-kin  of  a 
deceased^  and  is  determined,  and  the  same 

(1)  40  Law  J.  Rep.  Prob.  &  M.  46 ;  Law  Rep. 
2  P.  &  D.  230. 

(2)  1  Phil.  Chanc.  582. 
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question  is  afterwards  raised  in  any  other 
Court,  they  may  ba  estopped  from  pro- 
ceeding in   the   latter  suit."      Barra    v, 
Jackson    (2)     is    the    converse    case    to 
Spencer  v.    Williams  (1).     It   was   there 
held  that  a  suit  in  Chancery  was  barred 
by  the  judgment  of  an  Ecclesiastical  Court 
in  a  suit  between  one  of  the  parties  to  the 
Chancery  suit  and  a  party  against  whom 
the  other  party  in  that  suit  claimed.     In 
order 'to  ascertain  whether  the  issue  in 
two  actions  is  the  same,  and  whether  there 
is  an  estoppel,  it  is  necessary  to  look  at 
the  judgment  as  well  as  the  pleadings  in 
the  earlier  case,  and  the  verdict  alone  will 
not   decide    the  question  —  Robinson  v. 
Duleep  Singh  (3).     In  Alison* s  Case  (4), 
Mellish,  L.  J.,  said  that  it  was  clear  that 
"  the  judgment  is  not  only  conclusive  with 
reference  to  the  actual  matter  decided,  but 
that  it  is  also  conclusive  with  reference 
to  the  grounds  of  the  decision,  provided 
that  from  the  judgment  itself  the  actual 
grounds  of  the  decision  can  be  clearly  dis- 
covered."     Flitters  v.   AUfrey    (5)     also 
shews  that  the  Court  will  look  at  the 
facts  of  the  earlier  case  in  order  to  ascer- 
tain what  question  was  really  determined. 
There  the  judgment  of  a  County  Court 
was  treated  as  conclusive,  and,  there  being 
no  pleadings  in  the  County   Court,   the 
Court  examined  the  judgment  to  find  out 
what  the  Judge  had  in  fact  determined. 
The  former  suit  was  brought  in  the  proper 
form,  for  in  Flower  v.  Lloyd  (6)  the  Court 
of  Appeal  held   that  persons   who  have 
ascertained  that  a  judgment  was  obtained 
by  fraud  must  take  an  independent  pro- 
ceeding for  the  purpose  of  having  it  set 
aside.     Melliuish  v.  MiUon  (7)  shews  that 
under  section  34  of  the  Judicature  Act, 
1873  (8),  revocation  of  the  probate  could 
not  have  been  obtained  in  the  action  in 
the  Chancery  Division. 

(3)  48  Law  J.  Rep.  Chanc.  758 ;  Law  Rep. 
1 1  Ch.  D.  798. 

(4)  43  Law  J.  Rep.  Chanc.  U;    Law  Rep. 

9  Chanc.  25. 

(5)  44  Law  J.    Rep.    C.P.    73 ;    Law    Rep. 

10  C.P.  29. 

(6)  45  Law  J.  Rep.  Chanc.  746;  Law  Rep. 
6  Ch.  D.  297. 

(7)  45  Law  J.  Rep.  Chanc.  836;  Law  Rep. 

8  Ch.  D.  27. 

(8)  36  &  37  Vict.  c.  36. 


They  also  referred  to  Needham  v. 
Bremner  (9),  Moss  v.  The  Anglo-Egyptian 
Navigation  Company  (\Q)  and  Barton  v. 
Johnson  (11). 

Anderson^  for  the  defendants.  —  The 
judgment  in  WhaUey  y.  Thonuu  does  not 
operate  as  an  estoppel  in  the  present 
action,  for  an  estoppel  will  only  arise 
where  there  has  been  a  decree  between 
the  same  parties  in  an  action  brought  for 
the  same  object.  The  present  action  may 
affect  all  the  next-of-kin  of  the  testator, and 
some  of  these  have  not  been  joined.  The 
object  of  the  action  in  the  Chancery  Divi- 
sion was  to  set  aside  the  oompromiBe, 
which  was  all  that  that  Division  had 
jurisdiction  to  do  —  AUen  v.  3fcPhenon 
(12),  Henderson  v.  Henderson  (13)  and 
MeUiuish  V.  MxUon  ( 7 ).  The  present  action 
is  brought  for  a  different  purpose,  and  in 
the  former  action  there  was  no  finding  as 
to  the  will  allied  to  have  been  executed 
in  April,  1881.  Barrs  v.  Jackson  (2)  in- 
volved a  question  as  to  the  exclusive  jorisr 
diction  of  the  Ecclesiastical  Courts.  In 
NeUon  v.  Couch  (14)  Willes,  J.,  said,  «  The 
plea  sets  up  the  excepiio  rei  judicata.  It 
must  shew,  therefore,  either  a  mergw  of 
the  entire  cause  of  action  in  the  judgment 
which  it  alleges,  or  that  identically  the 
same  matter  has  been  already  decided  be- 
tween the  same  partlee." 

He  also  referred  to  CtUto  v.  Gilbert  (15) 
and  Hunter  v.  Steioart  (16). 

Middleton,  in  reply. — Nelson  v.  Couek 
(14)  only  decides  that  the  real  test  as  to 
an  estoppel  is  whether  the  plaintiff  had 
the  opportunity  of  recovering  in  the  first 
action  what  he  claims  in  the  second.  This 
was  pointed  out  by  Pollock,  B.,  in  Bruns- 
den  V.  Humphrey  (17).     The  plaintiff  has 

C9)  35  Law  J.  Rep.  C.P.  313  ;  Law  Rep.  1  C.P. 
583. 

(10)  35  Law  J.  Rep.  Chanc.  179;  Law  Rep. 
1  Chanc.  108. 

(11)  37  Law  J.  Rep.  Prob.  &  M.  67 ;  Law  Rep. 

I  P.  &  D.  649. 

(12)  IH.L.  Cas.  191. 

(13)  3  Hare,  100. 

(14)  15  Com.  B.  Rep.  N.S.  99;    33  Law  J. 
Rep.  C.P.  43. 

(15)  3  Moo.  PC.  149. 

(16)  31  Law  J.  Rep.  Chanc.  346. 

(17)  62  Law  J.  Rep.  Q.B,  756  j   Law  Bep. 

II  Q.U.  D.  712, 
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at  any  rate  established  his  interest  against 
all  the  persons  who  relied  upon  the  forged 
will. 

Cur.  adv.  vuU. 

The  President  (Sir  James  Hannen) 
(on  April  1). — ^This  is  a  suit  to  revoke 
the  probate  of  an  alleged  will  of  James 
Whalley  bearing  date  the  2l8t  of  March, 
1881,  the  ground  on  which  revocation  is 
sought  being  that  the  alleged  will  is  a 
forgery. 

The  plaintiff  sues  as  the  executor  of  an 
alleged  will  of  the  deceased  bearing  date 
in  or  about  April,  1881  ;  and  the  defen- 
dants are  sued  as  the  only  persons  claim- 
ing under  the  will  which  is  sought  to  be 
revoked.     The  statement  of  claim  alleges 
that  a  former  action  brought  by  the  plain- 
tiff in  this  Division  to  establish  the  will 
of  April,   1881,  was  put  an  end   to  by 
virtue  of  an  agreement  of  compromise 
between  the  plaintiff  and  the  present  de- 
fendants, and  that,  in  pursuance  of  that 
compromise,  the  Court-,  by  its  judgment 
bearing  date  the  10th  of  June,  1882,  pro- 
nounced in  favour  of  the  alleged  will  of 
the  2l8t  of  March,  1881 ;  that  the  plain- 
tiff afterwards  discovered  that  the  said 
allied  will  was  a  forgery ;  that  he  there- 
upon commenced  an  action  in  the  Chan- 
cery Division  against  the  present  defen- 
dants, wherein  he  claimed  to  have  the 
compromise  in  consequence  of  which  the 
judgment  in  favour  of  the  will  of  the  21st 
of  March,  1881,  had  been  pronounced  set 
aside,  on  the  ground  that  it  was  produced 
by  the  fraudulent  representation  of  the 
defendant  Thomas    that  such  will   was 
genuine,  whereas  in  fact  it  was  a  forgery, 
and  that  the  defendant  Thomas  was  party 
or  privy  to  such  forgery;  that  the  said 
action,  having  been   transferred    to  the 
Queen's  Bench  Division,  was  tried  before 
Mr.   Justice  ManLsty,  and    that   on  the 
16th  of  November,  1883,  the  jury  found 
that  the  said  compromise,  so  far  as  it 
related  to  the  interest  which  the  defen- 
dant Thomas   took  under  it  —  namely, 
170,000^.  and  costs  —  was  procured  by  Ins 
fraud,  and  that  the   alleged  will  of  the 
21st  of  March,  1881,  was  a  forgery;  and 
that  the  Court  thereupon  gave  judgment, 
declaring  the  said  agreement  of  compro- 
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mise,  so  far  as  related  to  any  interest 
which  the  defendant  Thomas  took  under 
it,  was  obtained  by  his  fraud,  and  that  the 
same  was  invalid;  and  it  was  ordered 
that  the  said  agreement  of  compromise, 
BO  far  as  regards  the  defendant  Thomas, 
should  be  set  aside.  It  is  further  averred 
that  no  application  has  been  made  to  set 
aside  the  said  verdict  and  judgment,  and 
that  the  same  remain  binding  and  valid. 

Upon  these  facts  the  plaintiff  says  that 
the  defendants  Thomas  and  Gunnell  are 
estoppad  from  denying  that  the  said  agree- 
ment of  compromise  was  obtained  by  the 
fraud  of  Thomas,  that  the  alleged  will  of 
the  21sb  of  March,  1881,  is  a  forgery, 
and  that  the  defendant  Thomas  was  party 
or  privy  to  such  forgery. 

The  defendants  Thomas  and  Gunnell, 
in  their  statement  of  defence,  do  not  deny 
that  the  verdict  and  the  judgment  of  Mr. 
Justice  Manisty  were  given  as  alleged,  or 
that  they  remain  binding  and  valid ;  but 
they  say  that  they  desire  to  have  the 
question  whether  or  not  the  alleged  will 
was  a  forgery  submitted  to  another  jury ; 
and  they  deny  that  in  this  action  they  are 
estopped  from  denying  that  the  ao:reement 
of  compromise  was  obtained  by  fraud,  or 
that  the  will  was  a  forgery. 

On  these  pleadings  the  plaintiff  applied 
that  the  question  of  law  raised,  whether 
or  not  the  defendants  Thomas  and  Gun- 
nell are  estopped  from  denying  that  the 
compromise  was  obtained  by  fraud,  or 
that  the  alleged  will  of  the  21st  of  March 
is  a  forgery,  should  be  heard  and  disposed 
of  before  the  trial  of  the  action,  under 
Order  XXV.  rule  3.  Having  made  an 
order  to  this  effect,  I  have  heard  the  argu- 
ments of  counsel,  and  I  now  proceed  to 
decide  the  question  so  raised. 

The  main  question  in  the  present  action 
is,  whether  the  probate  already  granted 
of  the  will  of  the  21st  of  March,  1881, 
shall  be  revoked  on  the  ground  that  it  is 
a  forgery.  If  the  defendants  Thomas  and 
Gunnell  are  estopped  from  denying  that 
it  is  a  forgery,  they  are  not  in  a  position 
to  contend  that  the  probate  should  not  be 
revoked.  Are  they  so  estopped  ?  For  the 
defendants  it  was  argued  that  the  action 
tried  before  Mr.  Justice  Manisty  was 
brought  for  a  different  purpose  to  that 
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for  whicli  thid  action  is  brought,  and 
that  the  finding  that  the  will  was  a  for- 
gery was  merely  collateral  to  the  issue 
there  raised,  and  that  consequently  no 
estoppel  arises.  I  am,  however,  of  opinion 
that  the  conclusive  effect  of  the  verdict 
and  judgment  in  that  action  is  not  con- 
fined to  the  bare  issue  whether  the  agree- 
ment of  compromise  was  obtained  by 
fraud,  but  extends  to  that  which  it  was 
necessary  in  that  action  to  decide,  and 
which  was  in  fact  decided  as  the  basis  of 
the  decision.  In  the  case  of  Flitters  v.  All- 
frey  (5)  the  ruling  of  Lord  Coleridge  to 
this  effect  was  upheld  by  the  present 
Master  of  the  EoUs  and  Mr.  Justice 
Grove.  In  that  case  a  landlord  sued  his 
tenant  in  a  County  Court  for  twenty-nine 
shillings,  alleged  to  be  due  for  twenty- 
nine  weeks'  rent  of  a  cottage  at  a  shilling 
a  week.  The  County  Court  Judge  held 
that  the  plaintiff  was  not  entitled  to  re- 
cover, on  the  ground  that  the  tenancy  was 
a  yearly  one.  The  tenant  then  brought 
an  action  in  the  Court  of  Common  Fleas 
for  breaking  and  entering  his  dwelling- 
house  and  evicting  him.  This  had  in  fact 
been  done  under  a  warrant  and  order  for 
his  eviction  made  by  magistrates  under  the 
1  &  2  Vict.  c.  74.  The  jury  found,  con- 
trary to  the  finding  of  the  County  Court 
Judge,  that  the  holding  was  a  weekly  one ; 
but  Lord  Coleridge  held  that  the  matter 
was  concluded  by  the  finding  and  judg- 
ment of  the  County  Court  Judge,  and  the 
plaintiff  recovered  5/.  damages.  This 
ruling  was  upheld  by  the  Divisional 
Court.  The  cases  on  the  subject  are  there 
fully  gone  into,  and  none  were  cited  in 
the  argument  before  me  which  affect  the 
authority  of  that  decision. 

In  the  notes  to  The  Dv/cHass  of  Kings* 
ton's  Case  (18)  it  is  said  that  it  is  not 
necessary  that  the  point  on  which  it  is 
sought  to  estop  should  have  been  the 
only  one  in  issue  on  the  previous  occa- 
sion. It  is  enough  if  it  be  one  which 
must  have  been  decided.  In  the  present 
case  it  is  clear  that  the  jury  must  have 
decided  that  the  will  of  the  21st  of  March, 
1881,  was  a  forgery,  not  merely  because 
they  did  in  fact  so  find,  but  because  it  was 
the  specific  allegation  of  fraud  upon  which 


they  found  that  the  compromise  wis  ob- 
tained %  the  fraud  of  Thomas. 

It  was  contended  that  the  plaintiff,  if 
he  is  entitled  to  have  probate  of  the  will 
of  the  21st  of  March,  1881,  revoked, 
ought  to  have  included  its  revocation  in 
the  relief  claimed  by  him  in  the  action  in 
the  Chanceiy  Division ;  but  I  am  of  opi- 
nion that  he  could  not  properly  have  done 
so,  since  the  granting  or  revoking  of  a 
probate  was  within  the  exclusive  cognis- 
ance of  the  Court  of  Probate,  and  lb  there- 
fore now  assigned  to  this  Division. 


Solicitors  —  Torr,  Janeways,  Qribble  k  Oddie, 
agents  for  Kaynor  &,  Tomer,  Manchester,  for 
plaintifiEa ;  Bell,  Steward  &  Steward,  agents 
for  Lloyd  k  Son,  Leominster,  for  defendants. 


[IN   THE   COURT  OP  APPEAL.] 

Probate.  1 

1884.        >  BIGQ  V.  HUGHES.* 

Jan.  11.  J 

Prcustice  —  ProhcUe   Divisian — Appeal 
from  Order  in  Chambers '^Special  Leave, 

The  practice  with  reference  to  appealing 
from  orders  in  chambers  in  the  FrobaU 
Division  is  the  same  as  that  which  is  fol- 
lowed in  the  Chancery  Division — narndtji 
that  special  leave  must  be  obtained  fnm 
the  JudgSf  which  leave  is  signified  by  a 
certificate  from  the  Judge  that  he  does  not 
require  to  hear  any  further  argument  in 
the  case. 

This  was  an  appeal  by  one  of  the  defen- 
dants from  an  order  in  chambers  made  by 
Sir  J.  Hannen  refusing  to  strike  out  a 
certain  paragraph  in  the  plaintiflTs  reply 
to  the  defendant's  counter-claim  as  being 
embarrassing. 

Middleton,  for  the  appellant. 

Bayfard,  for  the  respondent.— This  is 
an  appeal  from  an  order  in  chambers  for 
whidi    special    leave  must  be  obtained, 


(18)  2  Sm.  L.C.  803. 


*  Coram  Cotton,  L.J.,  and  Fiy,  LJ. 
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Rigg  y.  Hugha  (4l9'*)>  ^Pro^' 

which  has  not  been  done.  The  practice 
in  the  Probate  Division  is  similar  to  that 
in  the  Chancery  Division,  under  which 
if  the  Judge  does  not  desire  to  hear  fur- 
ther  argument  special  leave  to  appeal 
to  the  Court  of  Appeal  must  be  obtained 
from  him.  This  leave  must  be  signified 
by  the  granting  of  a  certificate,  upon 
which  the  party  desiring  to  appeal  may  do 
so  without  any  intermediate  hearing. 

Their  Lordships  (after  conferring  with 
Sir  James  Hannen)  said  that  in  tins  par* 
ticnlar  case  Sir  J.  Hannen  did  not  desire 
to  hear  any  further  argument,  and  the 
appeal  would  therefore  be  heard;  but 
their  Lordships  wished  it  to  be  understood 
that  in  future  the  practice  with  reference 
to  appeals  from  orders  in  chambers  would 
be  the  same  in  the  Pi*obate  Division  as  in 
the*  Chancery  Division. 

Their  Lordships  then  heard  the  case 
upon  its  merits,  and  dismissed  the  appeal. 
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alimony  pendente  lUe  to  be  continued  till 
the  decree  should  be  made  absolute. 

Bayfordf  in  support  of  the  motion. 
Searle,  for  the  respondent. 

The  President  (Sir  James  Hannen). 
— ^The  practice  of  the  Ecclesiastical  Courts 
being  to  allow  alimony  pendente  lite,  which 
runs  till  the  decree  is  pronounced  declaring 
the  marriage  a  nullity,  the  only  questiou  is, 
what  difference  is  made  by  the  statute  sub- 
stituting a  decree  nisi  for  a  decree  absolute 
in  the  first  instance  in  cases  of  nullity.  I 
think  the  only  effect  is  to  postpone  the 
definite  final  declaration  of  nullity  until 
the  decree  absolute,  and  therefore  the 
alimony  pendente  lite  continues  until  the 
decree  nisi  is  made  absolute. 


Solioitors--Hores  k  Pattison,  for   petitioner 
Linklater  k  Co.,  for  respondent. 


Solicitors— Field,  Hoscoe  k  Co.,  for  appellant } 
mife,  BnseeU  k  Co.,  for  respondent. 


Divorce.  1 

1881.     >       s.  {oihencise  b.)  v,  b. 
April  1.  J 

Alimony  pendente  lite  •—  NuUity  of 
Marriage — Decree  nisi — Decree  absolute. 

In  a  suit  hy  a  wife  for  a  declaration  of 
nuUiiy  of  marriage,  alimony  pendente  lite 
is  payable  tiU  the  decree  nisi  is  made  aiso- 
lute. 

This  was  a  wife's  suit  for  a  declaration 
of  nullity  of  marriage  on  the  ground  of 
her  husband's  impotence. 

The  respondent  had  agreed  to  pay  to  the 
petitioner  alimooy  pendente  lite  at  the  rate 
of  251,  per  month. 

On  the  21st  of  February,  1884,  the  Court 
pronounced  a  decree  nisi  declaring  the 
marriage  null  and  void. 

The  petitioner  moved  (in  chambers)  for 
an  order  directing  the  payment  of  ihe 


LALTY.  "I 

il9.    J 


THE  AVENIR. 


Admiralty. 
1884 
April 

Practice  —  Proceedings  by  Default  — 
Notice  of  Trial — Hules  of  Supreme  Court, 
1883,  Order  XIII,  rule  12;  Order  LXIV. 
rule  9. 

In  Admiralty  actions  in  rem,  witere  the 
defendant  has  failed  to  appear,  the  plain- 
tiffs, besides  JUing  statement  of  claim,  mtut 
fie  notice  of  trial;  though,  upon  sufficie^it 
grounds  being  sJievm,  the  Court  might  dis- 
pense  with  such  miotics. 

Action  in  rem  on  a  bottomry  bond. 
The  defendants  did  not  appear,  and  the 
plaintiffs  filed  their  statement  of  claim, 
but  no  notice  of  trial  was  filed. 

W.  J,  Stetoart,  for  the  plaintiffs,  moved 
for  judgment  pronouncing  for  the  validity 
of  the  bond,  and  a  decree  for  the  sale  of 
the  ship. 

[Burr,  J. — ^You  have  not  filed  notice  of 
trial.    You  are  proceeding  imder  Order 
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XIII.  rule  12,  which  provides  that  the 
procedure  is  to  be  the  same  as  if  the  defen- 
dant had  appeared.] 

The  Court  has  power  under  Order 
LXIV.  rule  9,  to  dispense  with  notice  of 
trial. 

Butt,  J. — No  doubt  in  a  strong  case  I 
might  dispense  with  notice ;  but  I  do  not 
think  I  ought  to  expedite  a  case  of  this 
sort  without  very  special  grounds  being 
shewn  for  doing  so.  The,  proper  notice 
mu&t  be  filed. 

Note. — Notice  of  trial  having  been  filed,  the 
case  a;rain  came  before  the  Court  on  the  22nd 
of  April,  when  the  President  (Sir  James  Hannen) 
pronounced  for  the  plaintiffs'  claim  and  decreed 
the  sale  of  the  ship. 


Solicitors 


Stone,   Fletcher  &  Hull,  Liverpool, 
for  plaintiffs. 


LTY.  1 

0.    / 


THE  HORACE. 


Admiralty 

1884 

May  10 

Coats — Higher  and  Lower  Scales — Hit  lea 
of  Supreme  Courts  1883,  Order  LXV. 
rule  9. 

The  Court  will  not  allow  costs  on  the 
"  higher  scale  "  unless  special  circumstances 
of  urgency  or  difficuXty  are  sheivn. 

llie  amount  at  stake  in  an  action  is 
not  of  itself  a  sufficient  reason  for  such 
allowance. 

In  a  salvage  action,  where  the  value  of 
the  property  salved  was  32,000/.,  the 
Court  awarded  thd  plaintiff  a  sum  of 
2,400/. 

Phillimore,  and  TT.  R.  Kennedy^  were 
for  the  plaintifik. 

Coheny  Q.C,  and  F.  W.  Baikes,  for  the 
defendants. 

PhiUimore, — ^There  is  a  question  which 
must  be  raised  some  time  or  another,  as  to 
costs  on  the  higher  scale.  The  rule  is, 
"  nature  or  importance "  and  "  difficulty 
or  urgency."  This  case  is  not  difficult  or 
urgent,  but  I  do  submit  that  when  a  sum 


of  2y400/.  is  recovered  in  an  action  it  is  an 
important  action,  and  that  therefore  your 
Lordship  will  award  costs  on  the  higher 
scale. 

The  President  (Sir  James  Haitne!!).— 
Until  some  rule  is  laid  down  by  higher 
authoiity  upon  the  subject,  it  must  be 
taken  that  something  special  must  hn 
brought  to  my  notice.  You  must  re- 
member that  the  new  scale  of  costs  has 
been  drawn  up  with  a  view  to  uniformity, 
and  it  was,  in  fact,  to  do  away  with  the 
old  rule  of  thumb  of  higher  or  lower 
scales.  Formerly  there  was  a  diversity  of 
practice.  In  the  Court  of  Chancery,  if 
the  matter  in  dispute  was  above  1,000^, 
then,  however  simple  it  might  be,  costs 
were  given  on  the  higher  scale.  That  was 
not  thought  to  be  just.  On  the  other 
hand,  in  the  common  law  dividons, 
although  there  was  a  power  to  give  costs 
on  the  higher  scale,  I  may  say,  from  my 
experience,  it  was  very  rarely  done — I  do 
not  remember  it  ever  having  bsen  done. 

Taking  into  account  that  diversity  of 
practice,  there  has  been  a  new  standard 
scale  prepared ;  but  as  there  may  be 
circumstances  of  urgency  or  difficulty,  it 
was  thought  right  to  bestow  upon  the 
Judges  the  power  of  giving  costs  on  the 
higher  scale.  Those  circumstances  of 
urgency  must  be  shewn.  In  ordinaiy 
circumstances  it  must  be  taken  that  the 
scale  which  has  now  been  made  is  the 
ordinary  one  to  be  usually  adopted.  I 
see  nothing  to  distinguish  this  from  the 
ordinary  case. 

PhiUimore, — Your  Lordship  sees  the 
word  is  **  importance." 

The  President. — I  have  always  seen 
that  would  be  the  word  upon  which  the 
question  would  turn,  but  I  have  not  yet 
been  able  to  see  what  exact  meaning  to 
attach  to  it. 

Solicitors— W.  W.  Wynne   &  Son,  agents  for 
,  Simpson  &  North,   Liverpool,  for  plaioti&t 
Turnball,  Tilly  k  Mousir,  for  defendants. 
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[IN  THE  COURT  OF  APPEAL.] 

Admiralty.  1 

1884.       >        the  wabkwobth.* 
June  28.    J 


Shipping — Limitation  of  LiahUity  — 
Collision  —  "  Improper  Navigation  "  — 
Merchant  Skipping  Act,  1862  (25  d'  26 
Vict.  c.  63),  8.  54,  suh-a.  4. 

]\7iere  a  collision  at  sea  is  caused  through 
(he  breakdovm  of  the  steering  gear,  owing 
to  a  niU  being  improperly  fixed  through 
the  negligence,  not  of  the  crew,  hut  of 
engineers  employed  by  the  owners  ashore, 
*'  the  damage  is  caused  by  the  improper 
navig€Uion  of  Ute  ship  "  within  sub'section  4 
of  section  b^  of  the  Merdiant  Shipping 
Act,  1862,  cmd  the  oumers  are  entitled  to  a 
judgment  for  limitation  of  liability. 

Fer  Brktt,  M.R. — Tlie  section  applies 
to  all  damage  wrongfully  dons  by  the  ship 
to  another  ship  while  the  damaging  ship  is 
being  navigcUed,  where  the  wrongful  act  is 
due  to  the  negligence  of  cmy  person  for 
whose  negligence  the  owner  is  responsible^ 
unless  it  occurred  with  the  privity  of  the 
owner. 

Appeal  from  thejudgmentof  Butt,  J.,  in 
favonr  of  the  plaintiffs,  reported  ante,  p.  4, 
in  an  action  for  limitation  of  liability 
brought  by  the  owners  of  the  Warku>orth 
in  respect  of  a  collision  at  sea  with  the 
British  Enterprise.  The  plaintifis  had  in 
an  action  of  damage  been  held  liable  by  Sir 
James  Hannen  for  the  collision,  as  being 
cansed  by  the  breakdown  of  the  steam 
Rteering  gear  of  the  Warkworth,  owing 
to  a  nut  being  improperly  fixed  through 
the  negligence,  not  of  any  of  the  crew, 
but  of  some  persons  on  shore  employed  by 
the  owners  to  overhaul  the  machinery. 

By  section  54  of  the  Merchant  Shipping 
Act  Amendment  Act,  1862  (25  &  26 
Vict.  c.  63),  it  is  provided  that  **  the 
owners  of  any  ship,  whether  British  or 
foreign,  shall  not,  in  case  the  following 
event  (among  others)  occurs  without  their 
actual  fault  or  privity,  that  is  to  say, — 

**  (4)  Where  any  loss  or  damage  is  by 
reason  of  the  improper  navigation  of  such 
ship  as  aforesaid  caused  to  any  other  ship, 

*  (hram,  Brett,  M  Jl. ;  Bowen,  L.  J.,  and  Fry, 
L.J, 
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...  be  answerable  in  damages  in  respect 
of  loss  or  damage  to  ships  to  an  aggregate 
amount  exceeding  8/.  for  each  ton  of  the 
ship's  tonnage." 

Webster,  Q.C,  and  PhiUimore,  for  the 
appellants. — The  improper  fixing  of  the  nut 
was  not "  improper  navigation."  When  a 
gun  bursts  through  some  defect,  that  is 
not  improper  shooting.  "  Navigation  "  in- 
cludes directing  the  progress  of  the  ship  by 
sailing,  steering,  and  the  look-out.  Possibly 
it  indudes  stowage,  nothing  more.  The 
protection  has  gradually  been  extended  by 
Act  of  Parliament,  and  ought  to  be  con- 
strued strictly.  By  26  Geo.  3.  c.  86.  s.  1, 
it  applied  to  goods  only,  for  the  loss  of 
which  the  owner's  liability  was  restricted 
to  the  value  of  the  ship  and  freight. 
By  the  Merchant  Shipping  Act,  1854, 
s.  504,  it  was  extended  to  loss  of  life 
and  personal  injury,  and  by  this  Act  it  is 
extended  to  a  limit  of  8^.  a  ton. — As  to 
the  meaning  of  ''  navigation "  they  cited 
Haynv.  CtUliford  (1). 

[Bbbtt,  M.R.— The  bill  of  lading  in  that 
case  provided  that  the  owners  should  not  be 
liable  "  for  the  default  of  the  pilot,  master 
or  mariners  **  in  navigating  the  ship,  not  for 
navigating  it  generally. — He  referred  to 
Laurie  v.  Douglas  (2),  in  which  it  was  held 
that  cantinff  over  in  port  was  a  danger  of 
navigation.] 

"  Navigation "  in  this  section  means 
handling  the  ship.  In  the  Imperial  Dic- 
tionary ''navigation"  is  defined  as  ''the 
science  or  art  of  conducting  ships  or  vessels 
from  one  place  to  another." 

Finlay,  Q»C.f  and  J.  G.  Barnes,  for  the 
respondents,  were  not  called  upon  to  argue. 

Brett,  M.R. — In  this  case  the  plaintiffs' 
ship  was,  it  cannot  be  doubted,  being  navi- 
gated by  water  from  one  place  to  another. 
By  reason  of  some  defect  she  failed  to  avoid 
another  ship,  and  while  going  through  the 
water  struck  that  other  ship.  Is  the 
owner  liable)  Not  unless  the  striking 
was  the  result  of  the  negligence  of  some 
one  for  whom  he  was  liable.  Suppose  the 
defect  was  a  secret  defect,  and  the  ship 
was  bought  of  a  builder  of  known  character, 

(1)  48  Law  J.  Bep.  C.P.  372 ;  Law  Bep.  4  C  J>. 
D.  182. 

(2)  16  Mee.4B  W.  746. 
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the  owner  would  not  be  liable  at  all,  and 
would  not  want  the  protection  of  thia 
Act.  Therefore  the  collision  was  the 
result  of  the  negligence  of  some  one  for 
whom  the  owner  was  responsible.  To  say 
that  the  Act  does  not  apply  to  negligence 
on  shore  is  true,  if  no  result  happens 
while  the  ship  is  being  navigated.  If 
the  negligence  occur  on  shore,  we  must 
assume  that  its  effect  is  carried  on  to  the 
water  and  affects  the  navigation.  The 
n^ligence  here  consisted  in  improperly 
ptitting  a  screw  into  some  part  of  the 
steering  gear.  That  was  negligence,  as 
held  by  Sir  James  Hannen.  If  that  were 
all,  and  the  negligence  did  not  cause  the 
damage,  it  would  be  immaterial;  but  it 
was  the  causa  cauaam^  of  the  damage.  It 
was  not  the  caibaa  proxima — that  was  the 
inability  of  the  captain  to  steer  so  as  to 
avoid  the  collision ;  but  that  inability  was 
caused  by  the  act  of  a  servant  of  the  owner 
done  before  the  ship  started  and  carried 
on  afterwards.  Is  the  plaintiffs'  liability 
limited  to  8^.  a  ton  1  Does  the  Act  in- 
clude this  case  1  It  is  not  for  us  to-day  to 
decide  how  much  the  Act  includes,  or  what 
it  excludes.  The  damage  happened  to  the 
other  ship  in  this  case  while  the  owners' 
ship  was  being  navigated,  by  the  negligence 
of  some  one  for  whom  the  owners  are  re- 
sponsible. The  section  says  that  the 
owners  of  the  ship  shall  not,  "  where  any 
loss  or  damage  is  by  reason  of  the  improper 
navigation  of  such  ship  caused  to  any 
other  ship,"  be  answerable  in  damages 
in  respect  of  damage  to  the  ship  to  an 
aggr^^ate  amount  exceeding  8^.  per  ton. 
Was  the  damage  in  this  case  caused  by 
reason  of  the  improper  navigation  of  the 
ship  1  Rimning  into  another  ship  is  not 
proper  navigation.  It  is  said  that  im- 
proper navigation  means  navigation  caused 
by  the  negligence  of  the  master  or  crew ; 
but  "  improper  "  really  means  "  wrongful" 
— that  is,  otherwise  than  by  inevitable  acci- 
dent. I  will  read  to  what,  in  my  judgment, 
the  Act  applies  :  All  damage  wrongfully 
done  by  the  ship  to  another  ship  while  the 
damaging  ship  is  being  navigated,  where 
the  wrongful  act  is  due  to  the  negligence 
of  any  person  for  whose  negligence  the 
owneris  responsible,  unless  it  occurred  with 
the  privity  of  the  owner.  If  the  negligence 
of  such  a  person  is  the  causa  causans  of  the 


damage,  that  is  improper  navigation*    The 
appeal  must  therefore  be  dismissed. 

BowEN,  L.J. — Improper  navigation,  it 
is  said,  is  confined  to  the  acts  or  omissioiis 
of  those  on  board  while  engaged  in  naviga- 
tion; but,  in  my  opinion,  it  means  im- 
proper navigation  by  the  owner.  That 
is  the  meaning  of  it  in  the  eye  of  the  hw 
and  according  to  the  language  used  in  the 
declarations  of  lawyers  under  the  older 
system  of  pleading.  It  means  damage 
wrongfully  done  by  the  owner  in  navigating 
the  ship.  I  do  not  think  it  is  confined  to 
the  unskilful  navigation  of  those  on  board. 
I  take  the  larger  view,  and,  in  my  opinion, 
an  owner  who  uses  a  ship  on  a  vojtge  so 
as  not  to  be  safe  to  others  improperly 
navigates  her. 

Fry,  L.J, — ^We  have  been  referred  to 
the  definitions  in  the  dictionaries  c£  the 
word  "  navigation."  It  is  defined  as  the 
sdenoe  or  art  of  conducting  a  ship  from 
one  place  to  another.  This  indudes  the 
supply  of  necessary  implements  and  skilful 
mariners.  The  instruments  are  useless 
without  the  skilful  mariners,  and  con- 
versely. Navigation  includes  two  things, 
the  supply  of  the  instruments  or  oigans  of 
the  ship,  and  the  living  instruments,  or 
seamen.  If  either  of  these  is  wanting  by 
the  negligence  of  the  owner,  or  of  those  for 
whom  he  is  responsible,  there  is  improper 
navigation.  It  may  include  many  other 
cases,  but  it  certainly  includes  this  case. 
In  the  judgment  of  the  Court  below,  Mr. 
Justice  Butt  says:  "I  do  not  see  why 
this  relief  should  be  limited  to  a  case  in 
which  damage  has  occurred  through  the 
negligence  of  the  master  and  crew,  or  why 
the  same  considerations  should  not  apply  to 
the  negligence  of  persons  other  than  ihe 
master  and  crew  employed  by  the  ship- 
owner to  attend  to  the  ship  in  preparation 
for  the  voyage  — as,  for  example,  a  marine 
engineer  employed  while  the  ship  ia  in  port 
to  overhaul  the  machinery."  That,  I  tlunk, 
is  a  just  observation,  and  I  adopt  it. 

Decision  afirmed. 


Solicitor8--GregDry,  Rowoiiffes  &  Co.,  agents  for 
Hill,  Dickinson  k  Ck).,  LiverpooU  for  appel- 
lants ;  Thomas  Cooper  k,  Co.,  for  mpondents. 
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CoUisum  —  Fishing-smcick  —  Globular 
Lantern — Article  II  0/ the  Eegulationa  for 
Preventing  CoUinone  at  Sea, 

A  Jishing'Smack,  trawling  with  a  glo- 
hular  kmtem  exhibited  from  her  wecUher 
crosatree,  was  run  down  by  a  steamer 
which  was  overtaking  her : — Held,  that  the 
smack  was  to  blame  for  neglecting  to  shew 
a  light  from  her  stem,  and  thereby  infring- 
ing article  11. 

Action  for  damage  by  the  owners, 
master,  and  crew  of  the  fishing- smack 
Speculator  against  the  owners  of  the 
steamship  Pacific,  in  the  following  circum- 
stances : — 

The  smack  had  her  trawl  down,  and, 
with  the  wind  on  her  port  side,  was  making 
about  a  knot  an  hour  headway,  and  was 
drifting  to  leeward.  She  was  ketch-rigged, 
and  had  her  mainsail,  main-topsail,  mizen, 
fore-staysail  and  jib  set,  and  was  exhibiting 
from  her  weather  crosstree  a  bright  light 
in  a  globular  lantern.  In  these  circum- 
stances the  Pa^dfic,  which  had  been  seen 
for  some  time  coming  up,  about  a  point  on 
the  starboard  quarter,  ran  into  and  sank 
the  smack. 

It  was  admitted  by  the  witnesses  from 
the  Speculator  that  the  light  on  the 
weather  crosstree  would  be  obscured  by 
the  mainsail  to  a  vessel  dead  to  leeward 
and  to  about  three  points  on  the  starboard 
quarter,  and  that  no  fiare-up  or  light  other 
than  that  on  the  weather  crosstree  was 
shewn  to  the  overtaking  vessel. 

Dr.PhiQimore,  Q.C.  {BuckniU  with  him), 
for  the  plaintiffs,  ai'gued  that  article  11,  as 
to  shewing  a  light  from  the  stem,  or  burning 
a  flare-up,  did  not  apply  to  vessels  exhibit- 
ing a  light  which  shewed  all  round  the 
horizon,  and  that  if  the  light  was  visible 
astern  the  regulation  had  been  complied 
with. 

Charles  Hall,  Q.C.{W.  R.  Kennedy  with 
him),  contra. 

Butt,  J. — ^This  is  a  case  where,  on  a  fine 
night,  though  perhaps  somewhat  dark  and 
cloudy  on  the  horizon,  the  smack  Speculator 


was  run  down  and  sunk  by  the  steamship 
Pacific  in  the  North  Sea,  somewhere  in 
the  neighbourhood  of  the  Dogger  Bank. 
The  substantial  questions  in  the  case  relate 
to  the  lights  carried  or  shewn  by  the 
smack.  For  reasons  to  which  I  have  ad- 
verted during  the  progress  of  the  case,  I 
do  not  consider  it  necessary  to  go  into  the 
questions  raised  under  the  Orders  in  Coun- 
cil which  deal  with  article  9  of  the  old 
and  article  10  of  the  new  regulations,  for 
even  if  side-lights  had  been  carried  they 
could  not  have  been  seen  by  those  on  boai^d 
the  Pacific,  It  is  clear  from  the  evidence 
that  the  smack's  light  was  so  placed  that  it 
could  not  have  been  seen  all  round  the 
horizon :  what  was  the  exact  extent  of  the 
obscuration  it  is  not  easy  to  say.  I  do  not 
wish  it  to  be  understood  that  I  consider 
the  smack  is  necessarily  to  blame  for 
that,  for  there  is  difficulty  in  placing  it  so 
that  it  could  be  thus  seen.  But  in  this 
state  of  things  it  is  certainly  more  import- 
ant  that  the  other  regulations  should  have 
been  strictly  observed.  I  have  no  doubt 
that  the  regulation  which  requires  a  light 
to  be  shewn  from  the  stem  was  infringed ; 
and,  even  apart  from  the  regulation,  ordi- 
nary caution  and  seamanship  would  require 
some  light  to  be  exhibited  from  the  stem 
of  the  smack  as  the  Pacific  was  approaching 
her.  It  has  been  argued  on  behalf  of  the 
plaintiffs  that,  assuming  the  light  on  the 
weather  crosstree  to  have  been  visible  to  the 
overtaking  vessel,  there  was  a  substantial 
compliance  wiih  article  11.  But  I  do  not 
think  that  contention  can  be  maintained.  I 
think  the  view  of  the  Legislature  in  framing 
this  regulation  was  something  very  different 
from  a  light  shewn  in  the  fore-part  of  the 
vessel,  and  that  what  was  intended  was  a 
special  and  temporary  signal  to  warn  over- 
taking ships.  The  questioti  then  arises, 
Was  the  steamer  also  to  blame  Y  I  have 
already  said  that  the  smack's  light  was 
obscured  from  some  points  of  view,  and  we 
think  it  was  obscured  to  the  approaching 
steamer.  We  are  satisfied  that  there  was 
a  good  look-out  on  board  the  Pacific,  and 
the  smack's  light  was  admittedly  a  good 
one.  It  is  said,  however,  that  those  on 
board  the  steamer  ought  to  have  seen  the 
hull  and  sails  of  the  smack  before  she  did. 
I  must  say  that,  where  it  is  the  duty  of  a 
vessel  to  exhibit  a  light,  and  she  does  not 
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do  so,  I  do  not  think  the  Court  ought  to 
be  over-nioe  to  enquire  whethei*  the  sails 
and  hull  might  or  might  not  have  been 
seen  earlier  than  they  actually  were.  As 
a  matter  of  £&ct,  we  think  that  they  were 
seen  by  those  on  board  the  Pacific  as  soon 
as  was  possible.  Lastly,  having  regard  to 
the  place  where  the  Pacific  was  navigating, 
we  do  not  think  that  she  was  going  at  an 
improper  rate  of  speed.  The  Speculator, 
therefore,  must  be  pronounced  alone  to 
blame. 


Solicitors  —  Pritchard  k  Sons,  agents  for  A.  M. 
Jackson,  Hull,  for  plaintiffs  ;  Stokes,  Saunders 
&  Stokes,  agents  for  Hearfields  Sc  Lambert, 
Hull,  for  defendants. 


[IN  THE  COURT  OF  APPEAL.] 
DiVOECE.    T 

1884.  >     CLIFFORD  V.   CLIFFORD.* 

Jan.  11.     I 


Husband  and  Wife — Sepcbration  Deed — 
Annuity  to  Wife — Adultery  of  Wife — Dis- 
solution—  Variation  of  Deed  —  22  <i&  23 
Vict,  c,  61.  8,  5. 

In  June,  1881,  a  deed  of  separation 
was  executed  by  a  husband  arid  tvife,  under 
whidi  the  husband  covsTianted  to  pay  for 
the  benefit  of  the  wife  an  annuity  of  521. 
Shortly  after  tlie  separation  she  committed 
adultery^  and  the  husband  obtained  a 
decree  for  dissolution  of  the  marriage. 
On  a  petition  presented  by  the  husband  to 
have  the  deed  of  separa^io^n  set  aside  or 
varied, — Held,  by  Butt,  J.,  treating  the 
case  as  substantially  one  of  alimony ,  that 
the  deed  ought  not  to  be  varied  ;  but  Held, 
by  the  Court  of  Appeal,  that  the  case  ought 
not  to  be  treated  as  one  of  alimony,  but 
that  the  Court  had  a  discretion  as  to  the 
allowance  which,  under  the  circumstances, 
ought  to  be  made  to  the  guilty  wife;  and 
that^  under  all  the  circumstances,  the  allow- 
anee  ought  to  be  reduced  by  one  half. 

This  was  an  appeal  from  a  decision  of 
Butt,  J.,  refusing  to  vary  the  terms  of  a 
deed  of  separation,  dated  the  1 3th  of  June, 
1881,  which  had  been  made  between  the 
appellant  Clifford  and  his  wife. 

♦  Qn-iim  Cotton,  L.J.,  and  Fiy,  LJ. 


In  this  deed  the  husband  ooveDanted  to 
pay  to  a  trustee  daring  the  joint  lives  of 
himself  and  his  wife  an  annuity  of  522., 
in  trust  for  her  for  her  separate  nuun- 
tenance  and  support. 

Soon  after  the  separation  the  wife  com- 
mitted adultery,  and  on  the  11th  of  Au- 
gust, 1881,  the  appellant  filed  a  petition 
for  dissolution  of  the  marriage.  Pending 
the  action  the  wife  obtained  an  order  for 
alimony  for  521.  a  year.  In  her  defence 
she  made  gross  charges  against  her  hus- 
band, which,  however,  at  the  trial  she  did 
not  attempt  to  substantiate.  The  result 
of  the  action  was  that  the  husband  obtained 
a  decree  absolute  for  the  dissolution  ctfthe 
marriage. 

There  were  three  children  of  the  mar- 
riage, who  were  Hving  with  the  husband. 

The  husband  then  presented  a  petiti<m 
to  the  Court,  asking  to  have  the  deed  set 
aside  or  varied. 

It  appeared  that  the  wife  had  no  means 
of  support,  and  that  the  income  of  the 
husbaiid  was  about  270^.  a  year. 

Butt,  J.,  appeared  to  have  treated  the 
case  as  substantially  a  question  of  alimony, 
and  refused  to  vary  the  deed. 

The  husband  now  appealed. 

Inderwi-ck,  Q,C,,  and  H,  B,  Deane,  for 
the  appellant.  —  This  is  an  application 
under  22  &  23  Vict.  c.  61.  s.  5.  In  i^o6«r^ 
son  V.  Robertson  (1)  it  was  held  that,  as 
to  the  provision  to  be  made  for  a  guilty 
wife,  the  Court  has  an  absolute  discretion. 
The  case  has  been  erroneously  treated  as 
one  of  alimony ;  but  the  Court  has  a  dis- 
cretion to  say,  under  the  circumstances, 
what  the  guilty  wife  ought  to  have.  We 
say  that  she  ought  not  to  have  anything, 
or,  at  any  rate,  that  the  allowance  should 
be  reduced. 

Bayford,{or  the  respondent. — The  Judge 
has  exercised  his  discretion,  and  the  (.V)urt 
of  Appeal  will  not  interfere  unless  there 
has  been  a  miscarriage  of  justice — Wigney 
V.  Wigney  (2).  In  Jump  v.  Jump  (3)  the 
allowance  to  a  wife 'was  reduced  on  dis- 
solution  of  the  marriage,  the  allowance 

(1)  61  Law  J.  Rep.  P.,  D.  &  A.  5 ;  Law  Bep. 
8  P.  D  94. 

(2)  61  Law  J.  Rep.  P.,  D.  5c  A.  60 ;  Law  R^. 
7P.D.   7 

(3)  52  Law  J.  Rep.  P.,  D.  &  A.  71 ;  Law  Rep. 
8  P.  D.  169, 
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having  been  given  for  the  maintenance  of 
the  wife  and  two  children  who  were  to 
live  with  her.  Here  the  allowance  is  for 
her  own  maintenance  alone,  and  the  Court 
will  not  interfere  with  the  discretion  of 
the  Judge,  who  thought  20^.  a  week  was 
not  too  much. 

ConroN,  L.  J. — ^This  is  an  appeal  from 
an  order  made  under  22  k  23  Vict.  c.  61. 
s.  5,  which  gives  the  Court  power  after  a 
decree  for  dissolution  of  marriage  to  en- 
quire into  the  existence  of  settlements,  and 
to  make  such  orders  with  reference  to  the 
application  of  the  whole  or  a  part  of  the 
property  settled,  either  for  the  benefit  of 
the  children  of  their  marriage  or  of  their 
respective  parents,  as  the  Court  shall  think 
fit.  Here  there  was  a  separation  deed, 
under  which  the  husband  covenanted  to 
pay  to  a  trustee  for  the  benefit  of  the  wife 
52/.  a  year,  and  to  provide  furnished  lodg- 
ings for  her.  Very  shortly  after  the  exe- 
cution of  this  deed  she  committed  adul- 
tery, and  the  husband  has  obtained  a 
decree  absolute  for  dissolution  of  the  mar- 
riage. The  Judge  in  the  Court  below  has 
declined  to  interfere  with  the  deed,  and  if 
it  had  appeared  that  he  had  so  declined  in 
the  exercise  of  his  discretion,  we  should 
have  been  slow  to  interfere ;  but  he  ap- 
pears to  have  treated  the  case  as  a  ques- 
tion of  alimony,  where  the  amount  to  be 
allowed  to  the  wife  depended  chiefly  upon 
the  husband's  means.  That,  in  my  opi- 
nion, is  not  a  just  view.  The  deed  was 
executed  to  provide  for  the  wife  as  a  wife 
living  separate  from  her  husband,  and, 
though  it  is  not  avoided  by  what  has  oc- 
curred, the  question  is  how  Deut  the  Court 
should  allow  it  to  take  effect  under  the 
altered  circumstances  of  the  wife's  having 
committed  adultery.  We  must  consider 
these  circumstances,  and  we  may  also  con- 
sider the  conduct  of  the  wife  in  the  action. 
In  her  defence  she  has  brought  gross 
chai^ges  against  her  husband  which  she 
has  taken  no  steps  to  prove,  and  has  put 
him  to  great  expense  and  annoyance  in 
consequence. 

We  have  been  pressed  to  apply  the 
whole  of  the  allowance  for  the  benefit  of 
the  husband  and  children.  I  do  not  think 
that  would  be  right;  but  we  must  not  be 
understood  to  say  that  in  no  case  ought 
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the  whole  to  be  applied  for  the  benefit  of 
the  innocent  party  and  the  children.  In 
the  present  case  I  think  that  the  proper 
course  will  be  to  reduce  the  allowance  to 
the  wife  by  one  half,  allowing  the  hus- 
band to  retain  the  other  half. 

Fby,  L.  J. — I  am  of  the  same  opinion.  I 
am  far  from  saying  that  there  may  not  be 
a  case  in  which  the  Court  would  deprive 
the  guilty  wife  of  the  whole  income.  I 
think,  under  the  circumstances,  however, 
the  order  suggested  by  Lord  Justice  Cotton 
is  right. 

H.  B.  Dea/ne, — I  presume,  my  lord,  that 
the  reduction  will  take  effect  as  from  the 
date  of  the  filing  of  the  petition  to  vary  the 
separation  deed  % 

Cotton,  L.  J. — ^Yes  (4). 

SolicitoTB — J.  H.  Hortin,  for  the  husband ;  St. 
Paul  &  Bdridge,  for  the  wife. 


[IN  THE  COURT  OF  APPEAL.] 

Admiralty.  1 

1884.       >  thb  winston.* 

April  29.  J 

Compulsory  Pilotage — Pilotage  District 
— Ship  passing  through — Loading  or  Dis- 
charging—26  ^  26  Vict,  c,  63.  s.  41. 

A  steamship,  while  on  a  voyage  between 
two  places  outside  a  pilotage  district,  en- 
tered a  port  within  such  a  district  in  order 
to  take  in  coal  for  the  voyage,  and  while 
there  was  in  charge  of  a  duly  licensed  pilot : 
— Held,  thcU  tlie  ship  was  bound  when  so 
loading  in  such  a  district  to  employ  a  pilot, 
tliat  the  words  **  loading  or  discharging  " 
i7i  25  d;  26  Vict,  c.  63.  «.  41,  are  not  con- 
fned  to  loading  or  discharging  cargo,  and 
thcU  the  otoners  of  the  ship  were  not  liable 
for  a  collision  caused  by  the  negligence  of 
the  pilot. 

Appeal  from  the  judgment  of  Sir  J. 
Hannen. 

The  case  is  reported  52  Law  J.  Rep. 
P.,  D.  &  A.  72. 

Action  hy  the  owners  of  the  steamship 

(4)  But  see  Paul  v.  Paul,  Law  Bep.  2  P.  dc  D. 
93.— [Rbpobteb.] 

*  Coram  Brett,  M.B. ;  Bowen,  L.J.,  and 
Fry,  L.J. 
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Wanvick  Caatle  againBt  the  owners  of  the 
Bteamtship  Winaton,  to  recover  damagCB  for 
a  collision  which  occurred  in  Dartmouth 
Harbour  while  the  Warwick  Caatle  was  at 
anchor,  and  while  the  Winston^  which  was 
sailing  from  New  York  to  Newcastle,  was 
putting  into  Dartmouth  for  the  purpose  of 
taking  in  coal. 

The  defendants  admitted  that  the  Win- 
8ton  was  in  fault,  but  claimed  exemption 
from  liability  on  the  ground  of  compulsory 
pilotage.  The  plaintiflls  admitted  that 
Dartmouth  was  a  pilotage  district  within 
the  meaning  of  the  Merchant  Shipping 
Acts,  1854  and  1862  (1),  and  that  the 
Winston  was  at  the  time  of  the  collision  in 
charge  of  a  duly  licensed  pilot. 

Sir  J.  Hannon  gave  judgment  for  the 
defendants. 

The  plaintifiBs  appealed. 

Cohen,  Q.Cf  Bruce,  Q.C,  and  BuckniU, 
for  the  plaintiff. 

Fhillvnhore  and  Raike&,  for  the  respon- 
dents, were  not  called  on. 

Brett,  M.R. — The  only  question  is, 
what  meaning  must  be  given  to  25  &  26 
Vict.  c.  63.  s.  41  (1).  That  section  applies 
to  a  pilotage  district  other  than  that  in 
which  the  original  port  of  loading  or  the 
final  port  of  discharge  is  situated ;  it  deals 
with  an  intermediate  part  of  the  voyage. 
This  section  was  passed  to  amend  a  section 
of  the  earlier  Act  of  1854,  and  it  seems  to 
imply  that  though,  in  one  sense,  a  ship 
may  be  passing  through  a  district,  yet  she 
may  also  be  loading  there,  and  then  she 
must  employ  a  pilot.  She  must  do  so 
when  she  does  not  merely  pass  through 
the  district,  but  when  she  does  something 
else,  as  when  she  enters  a  port  for  a  defi- 
nite purpose.  We  cannot  limit  the  opera- 
tion of  the  section  to  the  loading  of  cargo 

(1)  26  &  26  Vict.  c.  63.  s.  41 :  "The  masters 
and  owners  of  ships  passing  through  the  limits 
of  any  pilotage  district  in  the  United  Kingdom 
on  their  voyages  between  two  places  both  situate 
out  of  such  districts  shall  be  exempted  from  any 
obligation  to  employ  a  pilot  within  such  dis- 
trict or  to  pay  pilotage  rates  when  not  employ- 
ing a  pilot  within  such  district :  Provided  that 
the  exemption  contained  in  this  section  shall  not 
apply  to  ships  loading  or  discharging  at  any 
place  situate  within  such  district,  or  at  any  place 
situate  above  such  district  on  the  same  river  or 
its  tributaries." 


only,  and  we  think  that  loading  coals  for 
the  purpose  of  the  voyage  brings  the  sec- 
tion into  operation. 

BowEN,  L.J.,  concurred. 

Fry,  L. J. — I  am  of  the  same  opimon, 
and  agree  that  this  appeal  must  &il.  The 
loading  in  this  case  was,  I  think,  the  kind 
of  loading  contemplated  by  the  statute,  u 
it  was  a  loading  during  the  passing  of  the 
-ship  through  a  pilotage  district. 

Appeal  dismisBed. 


Solicitors — Parker,  Garrett  &  Parker,  for  appel- 
lants ;  Pritchard  &  Sons,  agents  for  Tnmbnll 
&  Tilley,  West  Hartlepool,  for  respondents. 


Admiraltt. 
1884 
June 
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THE  MAMMOTH. 


Practice — TaaxUion  of  Costa — Prvnts  of 
Record  in  another  Action — Three  Cowml 

A  coUieion  occurred  between  the  P,  M, 
and  the  M,,  in  canaequenee  of  which  the 
P.  M,  alao  collided  with  the  D.,  domg 
damage  to  the  latter  to  the  extent  o/'2,700f. 
The  P,  M.  anfid  the  2).  commenced  actioni 
against  the  M. ;  hut  the  D,  atood  by  until  the 
P.  M,*a  action  waa  decided.  In  the  P,  M!i 
action  the  M,  waa  found  alone  to  UafM, 
Printa  of  the  evidence  taken  in  Hie  P.  M.** 
action  were  obtained  by  the  aolidtorafar  the 
D,  from  the  aolicitora  for  the  P.  M ,  and 
were  uaed  in  the  action  by  the  2).  agaimt 
the  M.  Three  counael  were  employed  in 
the  latter  action  on  behalf  of  the  D, : — Held, 
that  the  aolicitora  for  die  Z).  were  entitled 
to  charge  the  defendanta  Sd.  per  folio  for 
the  printa  of  the  record.  Held, /ttr(A<f , 
that,  conaidering  the  amount  of  the  damage, 
the  allowanoe  of  the  coata  of  three  countd 
waa  not  unreasonable. 

Summons  ia  objection  to  the  Assistant 
Begistrar's  taxation  of  the  plaintifis'  bill 
of  costs,  adjourned  into  Court. 
The  &ctB  were  as  follows : — 
A  collision  occurred  in  the  river  Thames 
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between  the  Persian  Monarch  and  the 
Mammoihy  in  consequence  of  which  the 
Persian  Monarch  also  came  into  collision 
with  the  Dunscore. 

Actions  were  commenced  both  on  behalf 
of  the  Persian  Monarch  and  the  Dunscore 
against  the  owners  of  the  Mammoth,  but 
the  owners  of  the  Dwnscore  stood  by  to 
await  the  result  of  the  action  brought  by 
the  Persian  Mona/rch,  At  the  hearing  of 
the  latter  action  the  Mammoth  was  found 
alone  to  blame. 

Subsequently  it  was  agreed  between  the 
solicitors  for  the  Dunscore  and  the  solicitors 
for  the  Mammoth  that  the  whole  of  the 
record  in  the  Persian  MoncvrcKs  action 
should  be  admitted  as  evidence  in  the 
action  by  the  owners  of  the  Dunscore^  and 
prints  of  the  record  were  obtained  by  the 
solicitors  for  the  DuT^core  from  the  solici- 
tors for  the  Persian  Mona/rch,  and  copies 
of  the  same  supplied  to  counsel.  Three 
counsel  were  retained  by  the  owners  of  the 
Dunscore,  The  defendants  subsequently 
agreed  to  pay  a  sum  of  2,700/.  in  settle- 
ment of  the  plaintiflfe'  claim. 

In  the  plaintifiEs'  bill  of  costs  the  follow- 
ing items  were  allowed  by  the  Assistant 
Registrar  and  objected  to  by  the  defen- 
dants:— 

An  allowance  of  Zd,  a  folio  on  each  of 
the  copies  of  the  printed  record  supplied 
to  counsel ; 

The  costs  of  three  counsel. 

BuckniUj  for  the  defendants,  in  objection 
to  the  AFBJstant  Begistrar's  taxation. — 
There  is  no  rule  or  sode  under  the  Judi- 
cature Acts  which  empowers  a  taxing 
officer  to  allow  for  prints  of  a  document 
which  have  been  printed  for  use  in  another 
action.  No  labour  has  been  bestowed  by 
the  plaintiff'  solicitors  on  these  prints  to 
entitle  them  to  any  allowance,  llie  defen- 
dants have  already  in  the  action  by  the 
Persian  Monarch  paid  for  these  prints  of 
reoordy  and,  if  this  allowance  is  upheld, 
wUl  have  to  pay  for  the  same  thing  twice 
over.  Under  Order  LXVI.  rule  7,  only 
a  party  to  the  action  in  which  a  document 
h^  been  printed  is  entitled  to  take  prints, 
or  to  charge  for  prints  for  the  use  of  counsel. 

He  also  objected  to  the  allowance  of  the 
costs  of  three  counsel. 

TT.  R.  Kennedy f  for  the  plaintifb. 
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Butt,  J. — I  think  there  is  no  reason  to 
interfere  with  the  taxation  of  the  Assistant 
Registrar.  The  £u*st  group  of  items  ob- 
jected to  are  those  for  the  prints  of  the 
record  over  and  above  the  sum  actually 
paid  to  the  solicitors  of  the  Persian 
Monarch,  It  is  admitted  that,  if  these 
records  had  been  printed  by  a  party  to  the 
action  under  an  order,  the  plainti£&  would 
have  been  entitled  to  charge  at  the  fixed 
rate  of  3rf.  per  folio  under  Order  LXVI. 
rule  7.  But  it  is  said  that  this  rule  does 
not  apply  where  the  record  is  printed  by 
parties  other  than  those  to  the  action  in 
which  the  prints  are  originally  prepared. 

I  am  of  opinion,  however,  that  when 
parties  agree  not  to  proceed  in  the  ordinary 
way  by  (filing  evidence,  but  adopt  another 
course  by  using  prints  prepared  for  the 
purposes  of  an  appeal,  it  is  tantamount  to 
an  agreement  that  the  parties  shall  be  in  the 
same  position  as  if  it  had  been  actually 
necessary  to  have  this  evidence  printed 
under  an  order.  Therefore  I  think  that 
the  objection  to  the  allowance  of  these 
items  &.ils.  As  to  the  costs  of  a  third 
counsel,  I  am  quite  aware  of  the  new  rules, 
but  it  has  not  been  argued  that  I  am 
bound  by  any  of  them.  It  appears  to  me 
that  in  the  case  of  a  heavy  collision,  when 
damage  has  been  done  to  an  amount  ex- 
ceeding 2,000^.,  it  is  not  unreasonable  to 
have  three  counsel — that  is  to  say,  nothing 
has  been  shewn  to  me  as  regards  this  item 
to  cause  me  to  overrule  the  Taxing  Master's 
discretion. 

The  objections  must  therefore  be  over- 
ruled, with  costs. 


Solicitors— T.   Cooper   &    Ck).,    for   plaintiflfs ; 
Freshfields  &  Williams,  for  defendants. 
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ALTY.  1 

17.     J 


THE    BRITISH   COMMERCE. 


Collision — Damages — Commission  for 
Bail  in  Salvage  Action, 

Commission  paid  for  hail  in  a  salvage 
action,  brought  in  respect  of  services  ren- 
dered to  a  vessel  whicfi  has  been  damaged 
by  collision,  cannot  be  recovered  as  dama{fes 
from  the  owners  of  the  wrongdoing  ship. 

Special  Case  agreed  on  between  the 
parties  and  heard  on  motion  in  objection 
to  the  Begistrar's  report. 

A  collision  occurred  between  the  Counly 
of  Aberdeen  and  the  British  Comrnerce, 
The  County  of  Aberdeen  received  serious 
damage,  and  salvage  services  were  rendered 
to  her  by  the  Paris.  An  action  was  sub- 
sequently commenced  in  respect  of  these 
salvage  services  against  the  County  of 
Aberdeen^  and  bail  to  answer  the  claim 
given  by  her  owners  in  4,000/.  A  com- 
mission of  one  per  cent,  was  paid  for  bail. 
Subsequently  the  owners  of  the  Cowniy  of 
Aberdeen  commenced  an  action  for  damage 
against  the  owners  of  the  British  Com- 
merce, at  the  hearing  of  which  the  British 
Commfieree  was  held  alone  to  blame  for  the 
collision.  At  the  reference  the  owners  of 
the  County  of  Aberdeen  claimed,  amongst 
other  things,  40Z.  in  respect  of  the  com- 
mission paid  for  bail,  which  item  the 
Registrar  disallowed. 

BuchniU,  in  objection  to  the  Registrar's 
report. — The  costs  incurred  in  defending  a 
salvage  action  can  be  recovered  against  tiie 
wrongdoing  ship — The  Lega^tts  (\) -^  and 
the  same  principle  applies  to  the  com* 
mission  paid  for  bail,  which  is  a  reasonable 
expenditure  incurred  in  the  salvage  action. 
The  plaintiffii  are  entitled  to  restitutio  in 
integrum. 

AspinaUf  contra,  was  not  called  upon. 

Butt,  J. — I  cannot  vary  the  report  of 
the  Registrar  in  this  case.  It  is  clear 
that  this  commission  for  bail  is  not  allowed 
in  practice  as  part  of  the  costs  payable  by 
a  defeated  litigant  as  between  the  imme- 
diate parties  to  an  action.  Therefore,  if  I 
am  to  consider  myself  bound  by  the  prac- 
tice, it  is  obvious  that  I  should  not  allow 


them  as  against  a  third  and  unsacoesBfal 
party  in  another  action.  But,  in  spite  of 
the  Legatus  (1)  which  has  been  dted,  I 
am  in  doubt  as  to  whether  the  costs  of 
defending  a  salvage  action  should  be 
recovered  as  part  of  the  damages  in  an 
action  for  collision.  But  it  is  unneoenaiy 
to  decide  that  point  now ;  it  is  suffident 
to  say  that  I  shall  certainly  not  enlarge 
the  rule  approved  in  that  case,  and  there- 
fore this  motion  must  be  dismissed  with 
costs.  - 


Solicitors — T.  Cooper  &  CJo.,  for  plaintiffs; 
Gregory  Sc  Co.,  agents  for  Hill,  Dickinson  k. 
Co.,  LiveTpool,  for  defendantR. 
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1884. 
June  19,  20 

Collision — Fog — Speed  of  Sailing  Ship 
— Fog  Horn. 

Though  no  absolute   rule  can  be  laid 

down,  it  is  the  duty  of  a  sailing  ship  in  a 

fog,  where  she  may  expect  to  meet  numerom 

vessels,  to  go  at  as  low  rate  of  speed  at  i» 

consistent  toith  keeping  good  steerage  way. 

The  fact  that  a  fog-horn  whieJi  is  proved 
to  have  been  sounded  is  not  heard  on  board 
an  approaching  vessel  is  not  necessarily 
proof  of  negligence  on  the  part  of  those  on 
board  thai  vessel. 

Action  for  damage  brought  by  the 
owners  of  the  steamship  Iduna  against 
the  owners  of  the  barque  Zadok,  in  reqpect 
of  a  collision  which  occurred  off  the  Isle 
of  Wight  on  the  25th  of  May,  1883,  in  a 
thick  fog.  The  facts  of  the  case  soffidentlj 
appear  £rom  the  judgment. 

Myburgh,  Q.C.,  and  PhUUmore  ap- 
peared for  t^e  plaintiff. 

Webster,  Q.C.,  and  Bucknill,  for  the 
defendants. 

The  President  (Sib  James  Hankbk).— 
It  is  common  ground  in  this  case  that 
there  had  been  foggy  weather,  off  and  on, 

(1)  Swabey,  168. 
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for  some  tiine  before  the  collision;  and 
that  there  had  oome  down  a  bank  of  fog, 
for  some  considerable  time  before  the 
collision  occurred,  which  of  course  made 
it  necessary  for  both  vessels  to  take  proper 
precautions.  Now  the  evidence  satisfies 
me  that,  on  board  the  steamer,  care  had 
been  taken  some  time  before  the  collision. 
Of  course  that  does  not  prove  that  at  the 
time  of  the  collision,  and  immediately 
before  it,  care  was  being  taken,  but,  at 
any  rate,  it  has  a  tendency  to  shew  that 
those  on  board  the  Jduna  were  alive  to 
the  necessity  of  taking  proper  precautions 
against  casualties  arising  through  the  fog; 
and  the  eviden^^e  proves  that  thQse  on 
board  the  Iduna  were  discharging  the 
duty,  imposed  upon  them  by  the  iniles, 
of  blowing  their  steam-whistle  every  two 
minutes  or  so.  That  is  admitted  by  those 
on  board  the  Zadok. 

It  was  the  duty  of  both  vessels  to  go  at 
a  moderate  speed,  and  it  appears  to  me 
that  the  object  with  which  that  rule  of 
conduct  is  imposed  is,  not  merely  that 
they  should  be  going  at  a  speed  which 
will  lessen  the  violence  of  a  collision,  but 
also  that  they  should  be  going  at  a  speed 
which  will  give  as  much  time  as  possible  for 
making  those  manoeuvres  which  may  become 
necessary  under  unforeseen  circumstances 
— for  in  a  fog  it  cannot  be  told  exactly 
from  what  quarter  the  danger  will  come. 
Now  the  evidence  of  the  Zadok  establishes 
that  on  the  Iduna  the  whistle  was  being 
blown'  properly ;  and  it  is  to  be  observed 
that  the  whistle  was  heard,  certainly 
three  times,  and  that  it  was  heard  on 
each  of  those  occasions  with  intervals 
of  something  approaching  two  minutes, 
&om  about  the  same  direction  from  the 
Zadok  —  namely,  from  1  to  1^  points 
on  her  poit  bow — and  that  finally  the 
Iduna  herself  was  seen  at  about  that 
bearing  from  the  Zadok.  Now  that  tends 
strongly  to  corroborate  the  evidence  on 
board  the  Iduna  that  that  vessel  was 
going  at  a  very  moderate  speed;  for  if 
she  had  been  going  as  fast  as  is  represented 
by  those  on  board  the  Zadok,  it  is 
obvious  that  during  those  ^vo  or  six 
minutes  she  would  have  had  an  opportu- 
nity of  changing  her  position  greatly  with 
regard  to  the  Zadok,  which  it  appears 
she  did  not  do.  The  Zadok,  however,  we 
Vol.  63.— p.,  D.  k  A. 


know,  was  approaching  her  with  her  head 
towards  her. 

I  therefore  think  that  this  evidence 
corroborates  that  given  by  the  witnesses 
from  the  Iduna,  that  she  had  been  brought 
to  a  rate  of  speed  as  low  as  it  was  possible 
for  her  to  be  brought  without  stopping 
her  altogether. 

Now,  on  the  other  hand,  with  regard  to 
the  speed  of  the  Zadok,  the  entries  in  the 
log-book  carry  the  case  thus  far;  they 
satisfy  me — and  I  may  say,  in  passing, 
that  though  I  speak  of  my  own  judgment, 
wherever  it  relates  to  any  nautical  matter 
I  am  speaking  on  the  advice  and  with  the 
concurrence  of  the  Trinity  Masters — the 
evidence  satisfies  them,  and  me,  that  this 
vessel  under  similar  conditions  to  those  in 
which  she  wassailing — thatis,  close-hauled, 
and  with  a  moderate  breeze — was  at  any 
rate  capable  of  going  at  a  much  greater 
rate  than  the  several  witnesses  for  the 
Zadok  have  represented  that  she  was  going. 
Those  entries  establish  that  she  was  capa- 
ble of  going  and  that  she  had  gone  five 
knots  an  hour  under  similar  conditions, 
and  I  am  bound  to  say  that  the  impres- 
sion left  upon  my  mind  by  the  evidence  is 
that  she  was  at  this  time  going  hster 
than  that. 

Now  at  present  there  is  a  degree  of 
uncertainty  as  to  what  construction  is  to 
be  put  upon  the  phrase  that  steamers  and 
sailing  vessels  are  to  go  "  at  a  moderate 
speed"  in  a  fog,  and  I  am  disposed  to 
think  that  no  absolute  statement  of  rate 
of  speed  can  be  fixed  upon.  But  it  ap- 
pears to  me  that  the  object  of  the  rule  is 
this — that  when  a  fog  comes  on  it  is  the 
duty  of  the  ship,  whether  she  be  a  sailing 
ship  or  a  steamer,  to  moderate  her  speed 
as  much  as  she  can,  yet  leaving  herself 
with  the  capacity  of  being  properly  steered. 
Of  course,  in  the  case  of  a  sailing  ship,  wo 
know  that  she  must  have  way  on  and 
keep  her  sails  full,  otherwise  she  will  not 
have  the  power  of  controlling  her  move- 
ments; but,  subject  to  that,  in  a  fog, 
where  she  cannot  see  her  way,  it  is  her 
duty  to  moderate  her  speed  down  to  this 
standard.  Some  margin  must  be  allowed 
for  the  particular  circumstances  of  the 
case — and  it  is  not  to  be  said  that  exactly 
the  same  rule  would  apply  to  a  sailing 
ship  out  in  mid-ocean ;  bat  when  one  has 
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to  deal  with  a  case  like  this,  of  a  vessel 
which  is  passing  across  a  coarse  in  which 
it  is  to  he  expected  that  numerous  yessels 
may  he,  it  is  her  duty  to  i*edace  her  speed, 
as  I  have  said,  to  as  low  a  rate  as  is  con- 
sistent with  her  keeping  a  good  steerage 
way. 

In  this  case  it  is  proved  that  the  Zadoh^ 
if  she  had  not  literally  every  stitch  of 
canvas  set,  yet  had  very  nearly  all  the 
canvas  she  could  carry  ;  and  I  come  to  the 
conclusion  that  she  was  going  at  a  speed 
which,  in  the  circumstances,  was  not 
moderate,  and  therefore  that  she  has 
infringed  the  rule. 

But,  in  addition  to  that,  I  am  advised 
that  the  course  pursued  hy  the  Zadok 
was  not  proper  and  seamanlike  in  this, 
that  though  the  whistle  of  the  Iduna  was 
heard  once,  and  twice,  and  thrice,  yet  no 
precaution  whatever  was  taken  on  hoard 
the  Zadok  to  guard  against  a  contingency, 
which  she  was  warned  might  happen,  of  a 
steamer  being  in  a  position  which  required 
caution. 

I  am  advised  that  what  ought  to  have 
been  done  was  this,  that  men  should  have 
been  stationed  so  as  to  work  on  the  braces, 
and  to  put  the  foresail  aback  by  letting 
them  fly ;  the  foreyard  would  come  at  once 
aback,  and  would  tend  to  throw  off  the  ship's 
head  lif  at  the  same  time  the  helm  had  been 
put  hard  a-starboard ;  and  that  when  the 
vessel  was  seen  at  the  distance  at  which 
those  onboard  the  Zadok  ^xit  it, there  would 
have  been  time  to  effectuate  that  manoBUvre, 
which  might  have  had  the  effect  of  avoiding 
the  collision  altogether.  Instead  of  that,  no 
preparation  was  made  to  do  anything  on 
board  the  Zadok,  Those  x)n  board  seem 
to  have  thought  that  she,  being  a  sailing 
vessel,  had  a  right  to  keep  her  course  and 
do  nothing.  That  is  not  the  view  I  take, 
nor  the  view  which  I  am  advised  should  be 
taken.  In  that  respect,  therefore,  I  am 
advised  that  the  conduct  of  those  on  board 
the  Zadok  was  improper. 

There  remain  two  other  points  to  be 
dealt  with.  And  first  as  to  the  fog-horn 
— there  is  a  body  of  evidence  that  those 
on  board  the  Iduna  were  alert  and  on 
their  guard,  and  yet  all  the  witnesses 
who  have  been  called  on  the  part  of 
the  Iduna  swear  that  they  did  not 
hear  the  fog-horn.     Now  I   have  only 


to  repeat  what  I  said  in  the  case  of  the 
Elysia  (1) — namely,  that  proof  that  a  fog- 
horn was  blown,  yet  was  not  heard  at  a 
distance  at  which  it  might  be  expected  to 
be  heard,  cannot  be  accepted  as  proof  that 
there  was  negligence  on  the  part  of  IliosB 
who  did  not  hear  it.     The  oonditioDB  in 
which  sound  is  transmitted  are  not  yet 
known  with  sufficient  certainty,  and  no  evi- 
dence has  been  given  to  me  upon  the  snhject; 
but,  speaking  on  it  as  a  matter  of  geaeral 
knowledge,  I  do  not  consider  that  the  fiict 
of  those  on  board  the  Iduna  not  hearing 
a  fog-horn  proves  that  no  fog.hom  was 
blown.     On    the  other  hand  I   do  not 
consider  that  the  proof  that  the  fog*  horn 
was  blown  establishes  that  those  on  board 
the  Iduna  were  negligent  in  not  hearing 
it.     It  is  easy  to  imagine  that  this  fog- 
horn, though  blown,  was  not  blown  with 
its  full  force ;  and  it  may  have  been  that, 
from  the  quarter  in  which  the  wind  was, 
the  sound  would    be   carried    away.    I 
come  to  the  conclusion  that  it  was  from 
no  want  of  proper  vigilance  on  the  part 
of  those  on  board  the  Iduna  that  the  fog- 
horn was  not  heard,  and  that  therefore 
their  conduct  must  be  judged  predsely  as 
though  no  fog-horn  had  been  blown  at  alL 
Then  the  condition  of  things  was  this: 
that  this  vessel  suddenly  makes  its  ap- 
pearance on  the  starboard  side   of  the 
Iduna^  coming  directly  towards  her,  and 
then  the  question  is,  what  ought  to  have 
been  done  on  the  part  of  the  Idunn\    It 
has    been    strenuously    argued    by   Mr. 
Webster  that  the  duty  was  imperativelj 
imposed  upon  her  of  stopping  and  re- 
versing the  engines.     I  am  advised  by  the 
Trinity  Brethren  that  in  the  condition  of 
things  represented  by  those  on  board  Uie 
Iduna^  and  which  I  accept  as  the  true 
version  of  the  facts,  it  would  have  been 
useless  and    improper  on  their  part  to 
attempt    to    perform    the    manoeuvre  of 
stopping  and  reversing.     It  would  have 
taken,  what  may  be  called  when  dealing 
with  such  events  as  these,  a  considerable 
time  before  the  vessel  would    have  got 
sternway ;  in  the  meantime  the  first  action 
of  reversing  the  engines  would  have  caused 
her  head  to  cant  towards  the  Zadok,  and, 
in  the  judgment  of  the  Trinity  Masters, 

(1)  Not  reported. 
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it  would  hare  been  a  whojly  ineflfectual 
operation.  On  the  other  hand,  aa  things 
then  appeared,  the  best  chance  of  escaping 
from  tiie  casualty  was  to  put  the  engines 
full  speed  ahead  and  to  starboard  the 
helm.  That  is  the  judgment  of  those  who 
assist  me,  and  it  commends  itself  to  my 
mind.  I  am  therefore  led  to  the  con- 
clusion that  the  whole  blame  for  this 
collision  rests  with  those  on  board  the 
Zadok^  and  that  is  the  judgment  which  I 
pronounce. 

Solicitors — T.  Cooper  k  Co.,  for  plaintiffs; 
Pritchard  it  Sons,  agents  for  Bateson  k  Co., 
Liyerpool,  for  defendants. 
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CoUinon — Eiak  of  Collision — Regular 

tions  /or  Preventing  CoUisiona  ctt  Sea^ 

1880,  articUs  16,  18,  amd  22^Cro8sing 
Ships. 

Two  stecMiships^  the  A,  and  the  B.,  toere 
on  crossing  courses  at  about  right  angles^ 
the  A.  having  the  B,  on  her  starboard  hand, 
so  thai  it  became  the  duty  of  the  A.,  under 
article  IQo/the  Regulations  for  Preventing 
Collisions  at  Sea,  to  keep  out  of  the  way  of 
the  B.  She  did  not  do  so,  and  the  ships 
being  then  a  quarter  of  a  mile  apart,  the  B, 
tchistled  and  slackened  her  speed,  the  A. 
kept  on  her  course,  and  when  the  two  ships 
were  within  300  yards  ofeaxh  other,  the  B. 
stopped  and  reversed,  but  a  collision  took 
place  : — Held,  that  the  B.  was  partly  to 
blame  for  the  collision,  as  she  ought  to  have 
stopped  and  reversed  sooner  ;  that  the  pro- 
visions of  articles  16  and  IS  of  the  Regula* 
tioTisfor  Preventing  Collisions  at  Sea  apply 
to  the  time  when  a  risk  of  collision  can  be 
avoided,  and  not  to  the  time  when  the  risk 
is  already  fixed,  and  that  in  the  circum- 
stances of  this  case  the  B,  was  not  justified 
in  waiting  tiU  the  two  vessels  were  wtthin 
300  yards  of  each  other  before  she  stopped 
and  reversed,  for    that  the  provision  in 

*  Coram  Brett,  M.B. ;  Bowen,  L.J.,  and  Fry, 
LJ. 


artide  22  as  to  a  vessel  keeping  her  course 
does  not  refer  to  the  speed  at  which,  bvl  to 
the  direction  in  which  a  vessel  is  going. 

Appeal  from  the  judgment  of  Butt,  J. 

Action  by  the  owners  of  the  steamship 
Abeona  against  the  owners  of  the  steam- 
ship Beryl  for  damage  by  collision,  and 
counter-claim  by  the  owners  of  the  Beryl. 

It  appeared  that  the  two  vessels  were 
on  crossing  courses  at  about  right  angles, 
the  Abeona  having  the  Beryl  on  her  star- 
board hand.  It  was  admitted  that  the 
Beryl  kept  her  course.  When  the  vessels 
were  some  distance  apart  those  on  the 
Beryl  perceived  that  the  Abeona  was  keep- 
ing on  her  course,  and  they  accordingly 
whistled  twice ;  the  Beryl  then  eased  her 
engines,  being  at  that  time  between  a 
quarter  and  half  a  mile  distant  from  the 
Abeona,  The  master  of  the  Beryl  thought 
that  the  Abeona  would  port  and  go  under 
his  stem,  but  he  soon  saw  that  the  Abeona 
was  not  giving  way,  and  he  then  eased. 
The  Abeona  then  also  eased.  When  the 
two  ships  were  300  yards  apart  the  Beryl 
stopped  and  reversed  her  engines,  and  so 
did  the  Abeona,  but  a  collision  took  place. 

Butt,  J.,  held  that  the  Abeona  was 
wrongly  manoBuvred,  that  the  Beryl  was 
properly  navigated,  and  held  that  the 
Abeona  was  alone  to  blame. 

The  owners  of  the  Abeona  appealed. 

Ball,  Q.Cf  and  PhilUmore,  for  the  ap- 
pellants, referred  to  the  Begulations  for 
Preventing  Collisions  at  Sea,  article  18 
(1),  Stoomvaart  Mcuitschappy  Nederland 
V.  The  Peninsular  and  Oriental  Steamship 
Company  (2),  The  Khedive  (3),  and  The 
Benares  (4). 

(1)  Regulations  for  Preventing  Collisions  at 
Sea,  1880,  article  16  :— *'  If  two  ships  under 
steam  are  crossing  so  as  to  involve  the  risk  of 
collision,  the  ship  which  has  the  other  on  her 
own  starboard  side  shall  keep  out  of  the  way  of 
the  other." 

Article  18 :  "  Every  steamship,  when  approach- 
ing another  ship  so  as  to  involve  risk  of  colli- 
sion, shall  slacken  her  speed,  or  stop  and  reverse 
if  necessary." 

Article  22 :  *'  Where  by  the  above  rules  one  of 
two  ships  is  to  keep  out  of  the  way,  the  other 
shall  keep  her  course.** 

(2)  62  Law  J.  Bep.  P.,  D.  &  A.  1. 

(3)  Law  Bep.  6  App.  Cas.  876. 

Ik)  Ante  p.  2 ;  Law  Bep.  9  P.  D.  16. 
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Myburgh,  Q.C.,  and  W.  R,  Kennedy,  for 
the  respondents,  referred  to  article  16  of 
the  Regulations  for  Preventing  Collisions 
at  Sea  (1). 

Brett,  M.R. — ^The  basis  of  the  Regula- 
tions for  Preventing  Collisions  at  Sea  is  that 
they  are  instructions  to  persons  navigating 
ships  as  to  their  conduct,  and  the  Legisla- 
ture has  given  rules  which  are  intended  to 
protect  navigation  and  prevent  the  risk  of 
a  collision.  Such  rules  must  apply  to 
circumstances  which  are,  or  ought  to  be, 
known  to  persons  at  the  time,  they  cannot 
apply  to  unknown  circumstances.  If  it  is 
said  that  a  man  must  stop  and  reverse  or 
must  slacken  speed  so  as  to  prevent  the 
risk  of  a  collision,  it  would  be,  I  think, 
absurd  to  suppose  that  it  would  depend  on 
the  mere  fact  whether  there  was  a  colli- 
sion, if  the  circumstances  were  such  that 
he  could  not  know  there  was  risk  of  a 
collision.  Article  18  says  that  a  steamship 
approaching  another  ship  ought  to  slacken 
her  speed  if  there  is  a  risk  of  collision ; 
but  if  the  night  were  quite  dark  and 
if  the  other  ship  shewed  no  light,  then 
those  on  the  steamer  could  not  ^ow  that 
another  ship  was  near  them,  and  then  it 
would  be  wrong  to  say  that  they  ought  to 
have  known  it.  Suppose,  again,  that  two 
vessels  are  approaching  each  other  on 
different  courses  which  will  cause  them  to 
meet  off  a  high  headland,  then  they  can- 
not, until  they  are  quite  close,  see  each 
other,  and  yet  it  is  said  that  both  ought  to 
stop  and  reverse.  But  they  cannot  regulate 
their  conduct  with  regard  to  that  which 
they  cannot  know  or  see.  The  oonsidera- 
tioD,  therefore,  must  always  be,  not 
whether  the  rule  did  in  fact  apply,  but 
whether  the  circumstances  were  such  that 
it  ought  to  have  been  present  to  the  mind 
of  the  person  in  charge,  so  as  to  apply  and 
so  as  to  require  him  to  act  upon  it. 

Now  article  16  says,  "  If  two  ships 
under  steam  " — that  is,  with  their  steam 
up — "  are  crossing  so  as  to  involve  the  risk 
of  collision,  the  ship  which  has  the  other 
on  her  own  starboiurd  side  shall  keep  out 
of  the  way  of  the  other."  If  then  the 
circumstances  are  such  that  the  persons 
managing  two  such  ships  ought  to  see  that 
there  is  risk  of  collision,  the  ship  which  is 
on  the  port  side  has  to  keep  out  of  the 


way  of  the  other.  We  have  always  bald 
that  these  rules  are  to  be  interpreted  as 
applying  to  a  time  when  the  risk  of  colli- 
sion can  be  avoided — ^that  is,  at  the  moment 
before  the  risk  of  collision  is  fixed  and 
determined  :  so  that  the  Abeana  was  bound 
to  follow  a  mancBUvre  which  would  ke^ 
her  out  of  the  way  of  the  other  and  avoid 
risk  of  collision.  Article  22  says  that 
"  Where  by  the  above  rules  one  of  two 
ships  is  to  keep  out  of  the  way,  the  other 
shall  keep  hercoursa"  Now  "  keeping  her 
course  "  means  that  she  is  to  keep  in  the 
same  direction  as  before,  it  does  not  relate 
to  the  question  of  speed. 

Article  18,  to  which  reference  has  been 
made,  is  an  independent  rule,  applying  to 
both  of  the  two  steamers,  whereas  the 
former  rules  apply  to  one  of  two  ships 
approaching  each  other ;  and  this  rule,  like 
the  others,  applies,  as  it  seems  to  me,  mors 
particularly  to  the  moment  before  the  risk 
of  collision  is  fixed  and  determined,  and  at 
that  moment  they  are  both  to  slacken 
speed.  If  indeed  the  position  is  such  that 
at  that  moment  something  more  than 
slackening  is  necessary  to  avoid  risk  of 
collision,  then  they  must  stop  and  reverse, 
or  do  one  of  those  things,  as  the  case  may 
require.  This  must  apply  if  the  drcum- 
stanoes  are  such  that  an  officer  of  ordinary 
skill  and  care  would  be  bound  to  conclude 
that  if  the  ships  continued  to  approach 
each  other  there  must  be  risk  of  a  colli- 
sion. These  rules  are  applied  in  the  Court 
of  Admiralty  by  a  mixed  tribunal ;  but 
the  judgment  is  the  judgment  of  the  Judge 
alone,  the  assessors  are  not  responjsible  for 
it,  they  aro  there  to  assist  the  Judge  on 
questions  of  nautical  skill.  The  Judge 
has  to  decide  on  the  credibility  of  wit- 
nesses and  on  the  evidence.  When  nau- 
tical questions  arise  which  bear  upon 
particular  facts,  then  the  Judge  is  entitled 
to  ask  questions  of  the  assessors,  the 
answers  to  which  may  guide  him  in  apply- 
ing general  rules  to  the  particular  facts 
before  him,  but  he  Is  not  bound  to  follow 
the  view  of  the  assessors  if  be  does  not 
think  that  it  is  rigbt. 

In  this  case  these  two  vessels  were 
approaching  each  other  in  a  way  which 
made  these  rules  applicable.  Article  16 
applied,  and  therefore  the  Aheona  was 
bound  to  keep  out  of  the  way  of  the  Beryl  i 
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and  then  that  article  applying  to  the 
Abeona,  article  22  applied  to  the  Beryl, 
and  she  was  bound  to  keep  her  course.  If 
both  these  roles  had  been  obeyed,  there 
never  would  have  been  a  risk  of  a  collision ; 
but  in  this  case  article  18  became  applic- 
able. Did  the  Ben/l  then  break  any  of  the 
rules? 

We  asked  the  assessors  whether  at  the 
time  of  the  second  whistle  the  Abeona 
could  without  difficulty  have  passed  under 
the  stem  of  the  Beryl,  or  whether  she 
oonld  otherwise  without  difficulty  have 
avoided  her ;  and  that  question  they  answer 
in  the  affirmative.  We  further  asked, 
**  Was  the  officer  of  the  Beryl  justified  as 
a  sailor  in  supposing,  until  he  was  within 
300  yards  of  the  other  ship,  that  the 
Abeona  would  keep  out  of  his  way,  and 
oonld  do  so  without  difficultv  f "  The 
answer  to  that  question  is  in  the  negative. 
The  Beryl  was  therefore  within  article  18 ; 
and  so  we  asked  a  third  question :  ^*  At 
300  yards  could  the  Abeona  by  any  man- 
(Bovre  have  avoided  risk  of  collision  unless 
the  Beryl  had  at  the  same  time  stopped 
and  reversed  1 "  and  the  answer  to  that  is 
no. 

I  oome,  therefore,  to  the  conclusion^ 
agreeing  as  I  do  with  those  answers,  that 
the  Beryl  onght  to  have  stopped  and  re- 
versed in  order  to  avoid  the  risk  of  a  col- 
lision ;  and  if  that  be  so,  then  the  Beryl  is 
partly  to  blame,  and  the  ordinary  conse- 
quences must  follow.  The  conduct  of  the 
Abeona  was  wrong,  the  Beryl  was  put  into 
a  difficult  position,  and  it  must  be  said,  as 
was  said  in  The  Khedive  (2)  (though  it 
does  not  help  us  in  this  case),  that  the 
officer  in  charge  of  the  Beryl  did  not  do 
what  the  law  declares  he  must  do  (for 
though  the  Beryl  did  what  was  right,  she 
did  not  do  it  at  the  right  time),  and  for 
this  pardonable  fault  we  must  say  that 
the  owners  of  the  Beryl  are  liable  for  this 
collision  as  well  as  and  equally  with  the 
owners  of  the  Abeona,  This  being  so,  the 
appeal  must  be  allowed,  but  there  will  be 
no  costs  either  in  this  Court  or  in  the 
Court  below. 

Bownr,  L.  J. — I  am  of  the  same  opinion. 
Articles  16  and  22  prescribe  the  course  of 
the  ship.  Artide  18  regulates  its  speed. 
ArticleB  16  and  22  are  intended  to  pi-event 
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risk  of  collision,  and  may  be  expressed  in 
the  following  form  :  If  two  ships  are 
crossing  in  a  manner  which  if  the  crossing 
is  continued  may  result  in  a  collision,  the 
one  which  has  the  other  on  her  starboard 
side  shall  keep  out  of  the  way  of  the 
other;  and  in  similar  manner  article  18 
shews  that  the  risk  of  a  collision  is 
that  which  the  rules  intend  to  deal  with 
and  avoid.  Article  22  affects  the  other 
ship,  but  it  cannot  apply,  as  has  been 
suggested,  to  the  speed  of  the  vessel. 
Article  18  says  that  the  steamship  shall 
stop  and  reverse,  "  if  necessary  " — whether 
this  means  if  actually  necessary,  or  only  if 
the  captain  thinks  it  is  necessary,  may  be 
a  matter  for  consideration;  but  even  if 
the  latter  construction  be  the  true  one, 
still  in  this  case*  the  captain  of  the  Ber^ 
was  in  the  wrong,  and  the  Beryl  was  partly 
to  blame  for  the  collision. 

Pht,  L.J. — The  words  "  if  necessary  " 
in  article  1 8  mean,  I  think,  if  and  when 
necessary — that  is,  article  18  comes  into 
operation  from  time  to  time  whenever  cir- 
cumstances exist  which  make  it  necessary 
that  article  18  should  be  acted  on.  Here 
the  Beryl  was  bound  to  slacken  her  speed, 
and  she  did  so ;  the  risk  of  collision,  how- 
ever, continued,  so  that  the  direction  in 
article  18,  which  is  a  continuing  one,  still 
applied.  The  Beryl  ought  not  to  have 
continued  to  advance  as  long  as  she  did. 
It  is  not  necessary  to  decide  whether  the 
necessity  is  to  be  estimated  by  the  event, 
and  not  by  the  judgment  of  a  sailor  acting 
reasonably  with  regard  to  all  the  circum- 
stances of  the  case,  for  the  answer  of  the 
nautical  assessors  shews  that  the  captain 
of  the  Beryl  broke  the  rule. 

Appeal  allowed. 


Solid  toiB — Ingledew,  Ince&  Colt,  for  appellants; 
Cooper  k  Co.,  for  respondents. 
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1884.        } 
uly  25,  28.  J 


Bottomry  Bond — Objections  to  Amounts 
in — Authority  of  Master  to  pledge  Credit 
of  Ship  and  Cargo  Owner — Report  of 
Registrar  and  MerchaofUs  —  Deductions 
made  in  Items, 

The  master  of  a  ship  is  the  agent  of  the 
owner  to  pledge  his  credit  only  in  the  case 
of  necessity  f  and  to  the  extent  of  that  which 
is  necessary  to  enable  the  ship  to  complete 
her  voyage,  and  he  cannot  by  giving  a 
bottomry  bond  for  an  excessive  amount  Jix 
the  owner  unth  liability  for  anything 
beyond  thai  which  is  necessary. 

The  validity  of  a  bottomry  bond  having 
been  established,  the  question  whether  the 
items  are  excessive  is  to  be  decided  by  the 
Registrar  and  Merchants, 

The  fact  thai  the  person  who  advances 
the  money  may  have  made  reasonable  en- 
quiries into  tJie  circumstances  of  the  case 
does  n/ot  render  the  oumer  liable  for  ex- 
cessive or  unreasonable  charges. 

Appeal  fix)m  the  judgment  of  Butt,  J. 

The  case  is  reported  ante,  p.  44. 

Action  on  a  bottomry  bond  given  at 
St.  Michael's  in  the  Azores. 

The  defendants,  the  owners  of  the  cargo 
on  board  the  PonHda,  which  was  an  Italian 
vessel,  required  that  the  amount  due  on 
the  bond  should  be  decided  by  the  Begis- 
trar  and  Merchants.  The  lender  on  bot- 
tomiy  was  a  banker,  the  vessel  was 
metalled  and  felted,  the  agent  charged  a 
commission-  of  five  per  cent.,  and  of  two 
and  a  half  per  cent,  on  the  value  of  the 
cargo,  and  the  bottomry  premium  was 
twenty  per  cent.  The  Registrar  and  Mer- 
chants reduced  the  daim  by  700^.  17^.  4(f. 
in  respect  of  metal  and  felt,  the  commis- 
sion, and  the  bottomry  premium.  The 
plaintifis,  the  holders  of  the  bond,  claimed 
to  be  entitled  to  the  full  amount  of  the 
bond  and  objected  to  the  report 

Butt,  J.,  overruled  the  objections  and 
confirmed  the  Hegistrar's  report. 

♦  Coram  Brett,  M.R. ;  Bowen,  L.J.,  and  Fry, 
L.J. 


The  plaintiffs,  the  Comptoir  d'Esoompta 
de  Paris,  appealed. 

PhiUimore  and  AspinaU,  for  the  appel- 
lants.— The  plaintiffs,  who  advanced  the 
money  to  pay  off  the  claim  on  the  ship, 
are  entitled  to  recover.  The  authorities 
at  the  Azores  approved  the  expenditure,  so 
that  the  vessel  might  have  been  arrested. 
The  Begistrar  cannot  reduce  the  amoant 
unless  fraud  is  established.  As  was  said 
in  Scares  v.  Bahn,  the  Prince  of  Saxe 
Coburg  (1),  it  is  the  duty  of  a  foreign 
merchant,  '^  before  he  takes  a  security  so 
onerously  affecting  the  property  of  others, 
to  satisfy  himself  by  reasonable  enqoirj 
that  the  circumstances  of  the  case  justify 
the  master  in  this  exercise  of  his  autho- 
rity "  :  so  that  if,  as  is  contended  was  the 
case,  reasonable  enquiries  were  made  hj 
the  lender  of  this  money  the  plaintiffii  are 
entitled  to  recover  the  whole  amonnt 
The  law  does  not  require  the  lender  to 
see  to  the  application  of  his  money,  nor  to 
calculate  the  expediency  of  the  repairs  or 
supplies.  The  Jane  (2),  The  VibUia  (3), 
Webster  v.  Seekamp  (4),  Gunn  v.  Roberts 
(5),  The  Royal  Stuart  (6),  The  Augusta  (7), 
The  Alexander  (8),  The  Flying  Fish  (9), 
The  Linda  (10),  The  Thuringia  (11),  The 
Maid  of  Kent  (12),  and  Rocher  v.  Busker 
(13)  were  referred  to. 

J.  G.  Barnes,  for  the  defendants,  was 
not  called  on. 

Brett,  M.R. — In  such  an  action  as  this 
the  first  question  is  whether  the  Oomi  of 
Admiralty  will  give  a  decree  in  fiivour  of 

(1)  3  Moo.  P.O.  1. 

(2)  1  Dodd  Ad.  461. 

(3)  1  W.  Rob.  1. 

(4)  4  B.  &  Aid.  352. 

(6)  43  Law  J.  Rep.  C.P.  233 ;  Uw  Rep.  9  C.P. 
331. 

(6)  2  Spinks,  258. 

(7)  1  Dodson,  283. 

(8)  1  W.  Rob.  346. 

(9)  Br.  k  Lush.  438. 

(10)  Swan.  306. 

(11)  41  Law  J.  Rep.  Adm.  20. 

(12)  50  Law  J.  Rep.  P.,  D.  &  A  71 ;  Law  Bqv 
6  P.D.  178. 

(13)  1  Stark.  37. 
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the  bond  at  all;  it  will  not  do  so  merely 
because  the  bond  has  been  entered  into. 
The  preliminary  question  always  is  whe- 
ther the  bond  was  given  in  circumstances 
which  gave  the  captain  authority  to  enter 
into  the  bond.     If  there  were  any  laxity 
in  the  Court  of  Admiralty  as  to  this  power 
of  captains  to  bind  the  owners  of  the  ship, 
and  still  more  the  owners  of  cargo,  the 
result  would  be  that  such  owners  would 
be   liable  to  be  robbed  to  an   indefinite 
extent.    If  it  were  considered  that  a  mere 
survey  or  a  consul's  allowance  were  suffi- 
cient to  establish  a   bottomry  bond,  it 
would  be  found  that  mischievous  conse- 
quences would  follow,  and  owners  would 
be  left  without  sufficient  protection.     So 
that  on  the  preliminary  question  whether 
the   bond  is  to   be  allowed  to  stand  at 
all,  the  Court  of  Admiralty  looks  strictly 
into  the  matter  and  does  not  allow  the 
bond  to  stand  unless  it  is  entered  into  in 
good  faith.     In  considering  that  question 
it  is,  no  doubt,  material  to  consider  whe- 
ther the  lender  made  enquiries.      If   it 
is  found  that  the  bond  is  extravagant  in 
fJBbct,  and  if  the  lender  made  no  enquiries, 
then  the  decree  of  the  Court  would  be 
that  the  bond  must  be  set  aside.     It  has, 
however,  been  argued  that  even  if  the 
things   supplied  are  not  necessary,  still 
that    if   the    person   who  advances    the 
money,  and  in  whose  favour  the  bond  is 
made,  has  made  reasonable  enquiries  the 
bond  must  be  upheld.     I  do  not  think 
that  this  is  so.    Suppose  the  repairs  which 
have  been  done  to  the  ship  are  necessaries 
if  looked  at  from  a  carpentering  point  of 
view,  and  suppose  that  the  price  charged 
is  reasonable,  but  that  the  owner  had  in 
the  port  where  the  repairs  were  done  an 
agent  who  could  pay  for  them,  and  yet 
that  the  captain  entered  into  a  bond,  in 
such  a  case  it  is  laid  down  in  the  books 
that  the  bond  cannot  be  enforced,  and  that 
it  is  wholly  void  because  the  bond  was  not 
necessary,  inasmuch  as  the  owner  had  an 
agent  in  that  port  who  could  pay  for  the 
work  done.     Suppose,  further,  that   the 
person   who  advanced  the  money  made 
enquiries  as  to  whether  the  owner  had  an 
agent  or  not,  and  that  he  could  not  dis- 
cover — still,  in  such  a  case,  there  being  in 
fi&ct  an  agent,  he  would  not  be  able  to 


JtlCHAELMAS  1888  to  MICHAELMAS  1884. 


79 


recover  on  the  bond.  Suppose  again  that 
a  ship  is  in  a  foreign  port  and  requires 
certain  repairs  to  enable  her  to  continue 
her  voyage  to  the  end,  but  that  the  captain 
were  to  think  fit  to  have  her  thoroughly 
repaired  and  refitted,  so  as  in  fact  to  re- 
class  her,  and  that  money  is  advanced  and 
a  bond  entered  into  for  that  purpose,  it 
might  be  said  in  such  a  case  that  there 
was  reasonable  ground  for  the  advance  of 
the  money ;  but  in  such  a  case,  if  the  repairs 
were  of  the  extensive  description  to  which 
I  have  referred,  the  bond  would  not  be  al- 
lowed to  its  full  extent.  The  question  of 
whether  reasonable  enquiries  have  been 
made  or*  not  is  important  when  the  Court 
has  to  consider  whether  the  bond  has  been 
entered  into  in  good  faith  and  whether 
there  has  been  any  attempt  to  impose 
upon  the  owner.  If  the  bond  is  upheld, 
then  there  is  a  reference  to  the  Registrar 
and  Merchants  in  order  that  it  may  be 
seen  how  many  of  the  items  were  autho- 
rised by  the  position  of  the  captain — that 
is,  how  many  of  them  were  necessaries, 
for  in  such  a  case  the  bond  is  held  good 
for  as  many  of  the  items  as  were  neces- 
saries, and  is  held  bad  in  respect  of 
any  item  which  is  in  excess  of  that  which 
was  necessary.  There  is  no  authority 
in  the  books  for  any  other  kind  of  refer- 
ence than  this,  which  is  a  reference  as 
to  matters  of  detail  after  the  Court 
has  decreed  the  validity  of  the  bond  on 
the  general  principles  to  which  I  have 
referred.  If  the  question  as  to  whether 
reasonable  enquiries  had  been  made  or 
not  went  to  the  validity  of  -the  whole 
bond,  the  Court  would  enquire  into  that 
itself,  but  that  question  is  only  of  im- 
portance with  regard  to  the  question  of 
good  faith. 

The  language  cited  from  the  cases  of 
Soarea  v.  Rahn  (1)  iand  The  Royal  Stuart 
(6)  is  perhaps  not  quite  so  accurate  as  it 
would  have  been  if  the  attention  of  the 
Privy  Council  had  been  directed  at  that 
time  to  this  point,  but  I  think  that  it  was 
intended  to  apply  to  the  consideration  of 
the  question  whether  the  bond  had  been 
given  in  good  faith  or  not,  and  whether 
tiberefore  it  should  be  allowed  at  all.  If 
the  bond  was  disallowed,  then  there  could 
be  nothing  to  refer  to  the  Registrar  and 
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Merchants.  The  foundation  of  the  whole 
doctrine  is,  aooording  to  the  English  law, 
that  the  captain  or  master  has,  when  away 
from  the  owner  of  the  ship,  no  authority 
to  bind  the  owner  for  anything  except  for 
necessaries;  and  with  regard  to  the  owner 
of  the  cargo  the  case  is  even  stronger,  as 
the  captain  is  not  in  that  sense  the  agent 
of  the  owner  of  the  cargo.  In  consequence 
of  the  doubt  which  has  suggested  itself  to 
the  mind  of  Lord  Justice  Fry,  I  will  add 
that  there  is  no  evidence  in  this  case 
that  any  such  reasonable  enquiries  were 
made.  This  captain  had  no  authority  ex- 
cept in  the  case  of  necessity,  and  in  this 
case  the  necessity  is  disproved;  and  I  will 
repeat  that,  assuming  there  was  no  neces- 
sity to  the  extent  of  the  expenses  in- 
curred, the  captain  did  not  possess 
authority  to  bind  his  owner  to  the  full 
extents  of  such  expenses,  even  though  the 
person  who  advanced  the  money  made 
enquiries  which  may  be  called  reasonable 
enquiries.  The  appeiil  must  therefore  be 
dismissed. 

BowEN,  L.J. — I  am  of  the  same  opinion, 
and  agree  both  with  the  reasoning  of  the 
Master  of  the  Rolls  and  with  the  conclusion 
to  which  he  has  come.  It  appears  to  me 
that  the  principle  which  runs  through  the 
merchant  law  of  England  is  that  the  cap. 
tain  is  only  the  agent  to  bind  the  owner 
in  the  hour  of  necessity.  To  this  prin- 
ciple I  find  no  exception  in  the  books,  and 
it  seems  to  me  that  the  argument  on  behalf 
of  the  appellants  seeks  to  introduce  a  new 
principle  into  the  law,  and  to  establish  that 
necessity  is  not  the  occasion  and  the  limit 
of  the  authority  of  the  captain  to  pledge 
by  way  of  bottomry  bond  the  credit  of 
the  owner.  This  argument  is  opposed  to 
all  authority,  and  I  cannot  agree  that 
apparent  necessity  will  suffice  to  give  this 
authority  if,  as  was  suggested,  reasonable 
enquiries  are  made  by  the  person  who 
lends  the  monev,  for  that  would  be  to 
make  that  which  the  lender  might  con- 
sider to  be  reasonable  the  extent  of  the 
authority  of  the  captain.  I  do  not  think 
that  the  language  used  in  the  two  cases  in 
the  Privy  Council  to  which  reference  has 
been  made  bear  out  that  argument.  If  the 
sentences  which  have  been  pressed  on  us 


do  contain  the  principle  oontoided  for, 
then  I  must  confess  that  I  am  unable  to 
follow  them,  and  I  would  also  say  that, 
even  if  reasonable  enquiries  made  by 
the  lender  would  justify  him  in  leDding 
the  money  and  establish  the  validity  of 
the  bond,  still  in  this  case  there  is 
no  evidence  that  such  enquiries  were 
made. 

Fry,  L.J. — I  agree  with  the  oondasion 
to  which  the  other  members  of  the  Court 
have  come,  though  I  am  not  quite  free 
from  doubt.  The  doubt  which  has  pi'essed 
on  me  is  whether  where  the  lender  is  not 
a  tradesman,  nor  an  agent,  but  an  inde- 
pendent merchant,  and  where  he  has  made 
the  advances  in  good  Caith  and  after  due 
enquiries,  in  such  case  the  bottomry  bond 
will  not  be  upheld.  It  seems  that  the 
rule  laid  down  in  The  Prince  of  Saxe 
Cohurg  (1)  and  The  Royal  Stuart  (6)  is 
laid  down  in  somewhat  more  elastic  termB 
than  those  in  which  the  Master  of  tbe 
Bolls  and  I^prd  Justice  Bowen  have  ex- 
pressed it  to-day.  But  it  is  not  necessary 
to  decide  that  in  the  present  case,  because 
there  is  not  in  this  case  any  evidence  that 
reasonable  enquiries  were  made. 

Appeal  dinnmd* 


Solicitors — Lowless  k  Co.,  for  appellants ;  Id- 
gledew,  Ince  k  Colt,  agents  for  Brittan  k  Co., 
Bristol,  for  respondents. 
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[IN  THE  COURT  OF  APPEAL.] 
Admiralty.  1 

1884.       >  the  dunelm.  * 

July  24.    J 

CoUisum — LigJUs — Eegitlatio^is  o/"  1863 
/or  Preventing  Collisions  at  Sea,  article 
0 — Regulations  of  1880  for  Preventing 
Collisions  at  Sea,  artide  10  —  Steam 
Trawler  toith  Trawl  down  —  Fishing 
Vessels  ''  attached  to  their  nets  and  sta^ 
tionary" 

By  article  ^  of  the  Regulations  q/*  1863 
for  Preventing  Collisions  at  Sea,  "  Fish- 
ing vessels  and  open  hoots  when  at  anchor, 
or  attached   to  their  nets  and  stationary, 
shall  exhibit  a  bright  white  light.** 

To  be  "  stationary "  within  the  mean- 
ing of  the  artide,  a  fishing  vessel  must  not 
have  more  way  on  than  is  necessary  to 
keep  liersdf  under  command  whilst  at- 
tached to  her  nets.  If  it  is  necessary  even 
for  the  purpose  of  rendering  her  fishing 
more  effective  that  she  should  /lave  more 
way  on,  she  is  not  *'  stationary,"  and  must 
carry  the  lights  of  a  vessel  under  way. 

A  steam  trawler  with  her  trawl  on  the 
ground  was  making  two  and  a  half  knots 
through  Hie  water  and  four  and  a  licdf 
knots  over  tlie  ground,  and  was  carrying 
no  side  lights,  but  merely  the  white  light 
prescribed  by  artide  9.  She  came  into 
collision  with  the  defendants*  steamer: — 
Held,  that  artide  9  was  applicable  to 
trawlers,  hut  that  the  trawler  in  question 
teas  not  "  stationary  "  within  the  meaning 
of  the  artide,  and  should  have  carried  tfie 
lights  of  a  steamer  under  way. 

Judgment  oj  Butt,  J.,  affirmed. 

Appeal  of  the  plaintifik,  the  owners  of 
the  steam  trawler  Achievem>ent,  from  the 
judgment  of  Butt,  J. 

The  action  was  brought  to  recover 
damages  for  injuries  caused  to  the  Steam 
Trawler  Adiievement  by  a  collision  with  the 
defendants'  steamer  the  JJunelm  in  the 
North  Sea,  on  the  25th  of  March,  1884, 
at  11.30  p.m.  It  was  admitted  that 
the  Dunelm  was  to  blame,  but  it  was 
alleged  on  her  behalf  that  the  Achieve- 
ment was  also  to  blame  for  not  carrying 
sufficient   lights.       At    the  time  of  the 

♦  Coram  Brett,  M.B. ;  Bowen,  L.J.,  and 
Fo',  L.  J. 
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collision  the  Adiievement  was  going  with 
the  tide  at  a  speed  of  two  and  a  half 
knots  through  the  water  and  four  and 
a  half  knots  over  the  ground.  Her 
trawling  gear  was  on  the  ground,  and  she 
was  carrying  no  side  lights,  but  a  good 
globular  light  at  her  masthead,  in  accord- 
ance, as  was  alleged,  with  the  2nd  para- 
graph of  article  9  of  the  Regulations  of 
1863  for  Preventing  Collisions  at  Sea. 

The  evidence  at  the  trial  was  that 
trawlers,  if  possible,  fish  with  the  tide, 
and  that  they  must  have  some  good  head- 
way on  them. 

Phillimore  {Bucknill  with  him),  for  the 
plaintiffs. 

Charles  Hall,  Q.C.,  and  W.  R.  Kennedy, 
for  the  defendants. 

Butt,  J. — This  is  a  case  in  which  a  point 
of  some  nicety  has  arisen  on  the  interpre- 
tation of  one  or  more  of  the  Regulations 
for  Preventing  Collisions  at  Sea.  1  have 
come  to  the  conclusion,  acting  on  the  advice 
of  the  Elder  Brethren  of  the  Trinity  House, 
that  both  these  vessels  must  be  held  to 
blame.  That  the  Dunelm  is  to  blame  there 
can  be  no  doubt,  and  indeed  Mr.  Hall  has 
conceded  it  to  be  so.  I  would  therefore 
only  advert  to  the  fact  that,  though  the 
steam  trawler  had  a  good  white  light  exhi- 
bited, it  was  never  seen  by  those  on  board 
the  steamer  until  within  a  distance  of  from 
a  quarter  to  half  a  mile ;  and  that  even 
then  they  do  nothing,  although  they  are  in 
doubt  as  to  the  meaning  of  the  white  light, 
whereas  I  think  they  ought  certainly  to 
have  stopped  and  reversed  their  engines. 
Had  they  done  so  they  never  would  have 
sunk  this  vessel  the  Achievement.  That 
settles  the  matter  as  regards  the  steamer. 

Now  with  regard  to  the  steam  trawler  the 
question  as  to  the  application  of  the  Regu- 
lations for  Preventing  Collisions  at  Sea 
arises.  She  was  carrying  a  good  globular 
light  at  the  masthead,  which,  according  to 
the  evidence,  was  some  thii*ty  feet  above 
the  deck.  She  was  heading  about  south, 
with  her  trawl  down,  and  was  making 
about  two  and  a  half  knots  through  the 
water,  and  about  four  and  a  half  over  the 
ground.  I  am  advised  by  the  Trinity 
]^Iasters  that  trawlers  prefer  to  go  at  even 
a  greater  rate  of  speed  over  the  ground, 
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and  that,  as  a  fact,  they  must  have  some 
way  on  them.  However,  taking  the  speed 
to  have  been  two  and  a  half  knots  through 
the  water,  what  follows]  In  the  year 
1880,  Regulations  for  Preventing  Collisions 
at  Sea,  which  with  some  exceptions  are 
now  in  force,  were  promulgated  ;  and  had 
article  10  of  those  regulations  not  been 
suspended  by  Order  in  Council,  there  would 
have  been  no  difficulty  in  determining  this 
case — had  it  ever  arisen,  which  I  very 
much  doubt.  Now  article  10,  sub-section 
d,  of  the  regulations  provided  that  "  a 
trawler  at  work  shall  Cixrry  on  one  of  her 
masts  two  lights  in  a  vertical  line  one  over 
the  other,  not  less  than  three  feet  apart, 
the  upper  light  red  and  the  lower  green, 
and  shall  also  either  carry  the  side  lights 
required  for  other  vessels,  or,  if  the  side 
lights  cannot  be  carried,  have  ready  at 
hand  the  coloured  lights  provided  in  arti- 
cle 7,  or  a  lantern  with  a  red  and  green 
glass,  as  described  in  pai*agraph  (a)  of  this 
article.  By  a  series  of  Orders  in  Council 
that  article  has  been  suspended,  and  re- 
mains so  suspended  up  to  the  present  time. 
The  first  of  these  Orders  in  Council,  dated 
the  24  th  of  March,  1880,  I  will  advert  to 
immediately.  It  is  agreed  by  the  counsel 
on  both  sides  that  there  are  subsequent 
Orders  in  Council  in  the  same  terms  as  the 
first;  and  therefore  I  will  confine  myself 
to  dealing  with  the  first.  By  it  the  opei-a- 
tion  of  article  10  of  the  present  regulations 
was  suspended,  and  in  lieu  thereof  and  in 
substitution  therefor  the  9th  ai-ticle  of  the 
regulations  of  1863  was  to  continue  and 
remain  in  force  for  a  certain  period.  Now 
then,  what  is  the  effect  of  that  Order  in 
Council  1  Dr.  Phillimore,  on  behalf  of  the 
plaintiffs,  the  owners  of  the  steam  trawler, 
has  contended  that  that  Order  in  Council 
substituted  for  the  lights  prescribed  by 
sub-section  d  of  article  10  of  the  new  regu- 
lations the  one  bright  light  mentioned  in 
article  9  of  the  old  regulations,  which 
bright  light  was  undoubtedly  carried  by 
the  Achievermnt.  Certainly  that  is  an 
argument  which  is  deserving  of  very  serious 
consideration,  and  to  which  I  have  given 
all  the  weight  I  think  I  ought,  though  I 
have  not  allowed  it  to  prevail  with  me. 
The  conclusion  to  which  I  have  come  is, 
that  the  Order  in  Council  does  not  sub- 
stitute the  one  bright  light  mentioned  in 


article  9  of  the  old  regidations  for  the 
lights  prescribed  by  sub- section  d  of  article 
10  of  the  new  regulations.  The  view  I 
take  of  the  matter  is  this :  I  think  the 
proper  view  of  the  Order  in  Council  is  that 
article  9  of  the  old  regulations  is  substi- 
tuted for  article  10  of  the  new,  in  so  far, 
and  in  so  far  only,  as  article  9  applies  to 
any  particular  case ;  and  that  where  article 
9  cannot  be  applied,  article  10  is  suspended, 
and  nothing  is  substituted  for  it.  If  that 
is  the  right  view  of  the  matter,  then  I 
think  that  in  this  case  article  3  of  the 
Hegulations  of  1880  comes  into  operation. 
Is  this  trawler  to  blame  then  for  not  carry- 
ing side  lights  ?  I  think  it  is  impossible 
to  say  that  she  was  stationary  as  a  matter 
of  fact,  and,  in  my  opinion,  was  not 
stationary  within  the  meaning  of  the  word 
as  used  in  article  9.  She  had  four 
and  a  half  knots  way  over  the  ground, 
and,  what  is  more  important,  two  and  a 
half  knots  through  the  water.  The  Elder 
Brethren,  whose  opinion  I  have  taken  on 
this  point,  think  she  cannot  be  considered 
as  stationary.  B  ut ,  further,  when  one  looks 
at  the  second  paragraph  of  article  9  of  the 
old  regulations  it  appears  to  me  to  apply, 
and  to  have  been  intended  to  apply,  to 
vessels  which  are  practically  stationary. 
The  light  required  is  the  light  prescribed 
for  vessels  at  anchor,  and  I  think  the  article 
is  only  applicable  to  vessels  at  anchor,  or 
to  vessels  drifting  without  way  through 
the  water.  If  that  be  the  right  construc- 
tion, what  follows?  It  follows  that  the 
Achievement  was  not  carrying  the  prop3r 
lights.  Whether  that  conduced  to  the 
collision  is  a  matter  which  I  have  not  to 
determine.  The  question  is,  might  not  the 
absence  of  the  side  lights  have  contributed 
to  the  collision.  Now  what  are  the  facts? 
I  have  already  said  that  there  was  a  bad 
look-out  on  board  the  steamer.  There  was, 
however,  an  officer  on  the  bridge,  but  he 
also  was  keeping  a  bad  look-out,  because 
he  did  not  see  the  Achievement  until  at  a 
distance  of  from  a  quarter  to  half  a  mile. 
If  the  trawler  had  been  carrying  the  side 
lights,  which  I  have  held  she  ought  to  have 
carried,  that  officer  would  in  all  probability, 
having  regard  to  the  relative  positions  of 
these  two  vessels,  have  seen  the  red  light 
as  soon  as  he  saw  the  white  light  Seeing 
the  red  light  in  such  a  position  ordioarily 
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an  officer  would  at  once  give  the  order  to 
port,  which  in  this  case  is  not  done  till 
later.  He  does  not  then  do  that,  but  waits 
until  he  can  make  out  the  meaning  of  the 
single  white  light.  It  is  therefore  probable 
that  had  he  seen  a  red  light  be  would  have 
ported  earlier  and  in  sufficient  time  to  have 
avoided  the  collision.  In  conclusion  it  ap- 
pears to  me  that,  having  regard  to  all  the 
circumstances  of  this  case,  not  only  is  it 
possible,  but  probable  that  this  collision 
might  have  been  avoided  if  a  red  light  had 
been  visible;  and  I  therefore  pronounce 
both  these  vessels  to  blame. 

The  plaintiffs  appealed. 

PhiUimore  {BiLcknill  with  him),  for  the 
appellants.— The  white  light  carried  by  the 
Achievement  was  in  accordance  with  article 
9  (1)  of  the  regulations  of  1863.  By 
article  10  of  the  regulations  of  1880  (2) 
special  provision  was  made  for  trawlers  at 
work,  but  that  article  was  suspended  by 
an  Order  in  Council  of  the  24th  of  March, 
1880  (3),  which  declared  that  the  operation 
of  article  10  of  the  new  regulations  should 
be  suspended,  and  that  "  in  lieu  thereof 
and  substitution  therefor'*  article  9  of 
the  regulations  of  1863  should  continue 
in  force  until  the  Ist  of  September, 
1881.  The  suspension  wsuei  continued  by 
subsequent  orders  in  the  same  terms, 
and  finally,  by  an  order  of  the  2nd  of 
February,  1884,  until  the  1st  of  Sep- 
tember, 1884.  The  declaration  in  the 
order  ^  amounts  to  a  declaration  that 
article  10  and  the  old  article  9  cover  the 

(1)  By  article  9  of  the  Regulations  of  1863 
for  Preventing  Collisions  at  Sea,  "  Fishing  ves- 
sels and  open  boats  when  at  anchor,  or  attached 
to  their  net*  and  stationary,  shall  exhibit  a 
bright  white  light." 

(2)  By  article  10  (d)  of  the  Regulations  of 
1880  for  Preventing  Collisions  at  Sea,  "A 
trawler  at  work  shall  carry  on  one  of  her  masts 
two  lights  in  a  vertical  line,  one  over  the  other, 
not  less  than  three  feet  apart,  the  upper  light 
re<i.  and  the  lower  green,  and  shall  also  either 
carry  the  side  lights  required  for  other  vessels, 
or,  if  the  side  lights  cannot  be  carried,  have 
ready  at  hand  the  coloared  lights  as  provided 
in  article  7,  or  a  lantern  with  a  red  and  a  green 
pla*s  as  described  in  paragraph  (a)  of  this 
article," 

(3)  Order  in  Council  March  24, 1880,  set  out 
in  Law  Rep.  5  P.D.  269. 


same  ground  :  therefore  a  trawler  at  work 
may  be  within  article  9.  As  to  the  mean- 
ing of  the  word  "  stationary,"  no  fishing 
vessel  can  be  said  to  be  stationary  in  the 
sense  that  she  has  no  locomotion.  The 
meaning  of  the  rule  is  that  the  fishing 
vessel  must  not  have  more  way  on  than  is 
necessary  to  keep  her  trawl  on  the  ground, 
and  as  long  as  it  is  on  the  ground  she  is 
stationar}'^ — The  Edith  (4).  In  the  case 
of  Tlie  Robert  and  Ann  v.  The  Lloyds 
(5),  which  was  on  article  9,  Dr.  Lush- 
ington,  in  summing  up  to  the  Trinity 
Masters,  said  :  "  But  I  should  wish  to 
bring  to  your  very  particular  considera- 
tion the  meaning  of  these  words, '  attached 
to  their  nets  and  stationary.'  Do  you  con- 
sider, in  ordinary  circumstances,  a  fishing 
vessel  having  the  trawl  attached  to  it, 
generally  speaking,  is  in  a  state  of  loco- 
motion or  stationary  ?  And  if  you  should 
be  of  opinion  that  when  a  vessel  is  simply 
dredging  or  scarcely  in  motion,  or  only 
that  degree  of  motion  which  is  indispens- 
ably necessary  to  fishing,  are  you  of  opinion 
that  the  circumstances  of  this  case  are 
different  V  That  shews  that  the  word 
"  stationary"  applies  to  cases  where  the 
trawl  is  on  the  ground.  The  Achievement 
was  doing  nothing  that  was  not  indis- 
pensably necessary  for  fishing.  Supposing 
that  she  was  not  within  article  9,  yet  she 
was  not  within  article  3,  for  the  regula- 
tions of  1880  must  be  taken  as  a  code,  and 
the  existence  of  article  10  shewed  that 
a  trawler  at  work  was  not  within  article  3. 
Assuming  that  the  Achievement  was 
within  article  3,  yet  the  absence  of  side 
lights  could  not  possibly  have  contri- 
buted to  the  collision. 

The  Attorney-General  v.  Lamplough  (6) 
was  referred  to. 

IlaU,   Q.Cf  and  TT.  /?.  Kenned y,  for 
the  respondents. 

[Brett,  M.R. — We  are  of  opinion  that 
article  9  is  applicable  to  the  case.  What 
is  the  construction  of  that  article  1] 

It  applies  to  vessels  attached  to  nets 
and  having  no  way  through  the  water, 
and  not  to  others  even  though  they  cannot 
fish  without  way.     Article  5  of  the  regu- 

(4)  Jr.  Rep.  10  Eq.  345. 

(5)  Holt's  Rule  of  the  Road,  p.  55. 

(6)  47  Law  J.  Rep.  Exch.  655;  Law  Rep. 
3  Ex.  D.  214,  227. 
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lations  of  1880  shews  that  vei5sels  may 
be  drifting  and  yet  not  under  way. 
Vessels  attached  to  drift  nets  are  "  sta- 
tionary " — that  is,  not  mathematically  so, 
but  without  any  way  through  the  water. 
Article  9  was  never  intended  to  apply  to 
trawlers  moving  with  way  through  the 
water.  Assuming  the  words  **  attached 
to  nets  and  stationary  "  to  include  trawlers, 
a  vessel  must  only  have  so  much  way  on 
as  to  allow  her  to  steer.  It  cannot  be  said 
that  a  vessel  with  four  and  a  half  knots 
way  over  the  ground  is  stationary. 
Fhillimore  replied. 

Brett,  M.R. — In  this  case  there  was 
a  collision  between  a  steamer  and  a  steam 
trawler,  and  it  is  undoubted  that  the 
steamer  was  in  the  wrong,  and  the  only 
question  is  whether  the  trawler  was  also 
to  blame  so  as  to  make  us  come  to  the 
conclusion  that  both  vessels  were  to  blame 
according  to  the  rules  of  the  Admiralty 
Court.  The  trawler  was  in  the  act  of 
fishing  with  her  trawl  net  down,  and  had 
a  white  light  on  her  mast,  but  no  red  or 
green  lights.  The  first  question  is  whether, 
being  in  that  state  as  to  her  lights,  she 
committed  a  breach  of  any  rule  which 
was  imperative  on  her.  The  first  question 
raised  was  under  what  settled  rules  (if 
any)  of  the  Ordera  in  Council  was  she  to 
be ;  and  how  were  those  rules  to  be  in- 
terpreted in  one  particular  respect.  The 
collision  took  place  after  an  Order  in 
Council  had  been  issued,  which,  as  originally 
published,  contained  an  article  10  which  ap- 
plied to  trawlers  ]  but  by  subsequent  orders 
that  article  was  suspended,  and  article  9 
of  a  former  Order  in  Council  was  for  a 
time  to  be  substituted  in  lieu  of  article  10. 
The  counsel  for  the  appellants  desired  to 
say  that  we  ought  to  construe  the  original 
article  9  by  reference  to  what  is  contained 
in  article  10.  But  that  is  contrary  to  every 
rule  of  construction.  Article  9  must  be 
construed  as  on  the  day  on  which  it 
was  enacted — that  is,  when  article  10  did 
not  exist.  The  only  result  of  the  order  is 
that  article  10  is  to  be  taken  out  of  it, 
and  that  the  order  is  to  be  read  as  if  the 
original  article  9  was  there.  When  it  is 
there,  article  9  is  to  be  construed  as  if 
it  was  in  the  former  Order  in  Council ; 
therefore  this  vessel  was  under  the  new 


Order  in  Council  by  which  article  9  was 
substituted  for  article  10. 

Then  arise  two  questions — first,  whe- 
ther   the    trawler  is  the   sort  of  vessel 
which    can    be    within    article    9;   and 
secondly,    if    so,    whether,    in    the   cir- 
cumstances in  which  she  was,  she  ought 
to   have  acted  under  article  9,  or  under 
article  3,  which  is  applicable  to  her  as  s 
steamer.     About  the  first  question  I  have 
no  difficulty.   Fishing  with  drift  and  tmwl 
nets  was  well  known  before  the  Order  in 
Council  enacting  rule  9  was  passed,  and 
vessels  fishing  with  any  kind  of  nets  were 
all  fishing  vessels  attached  to  nets.  There- 
fore it  must  bo  assumed  that  the  Legis- 
lature knew  of  the  vast  6shing  trade  on  the 
coast  of  England,  and  that  vessels  were 
fishing  with  nets  attached  to  them.  Thus, 
when  they  use  the  w^ords  ''attached  to 
nets,"  they  must  have  meant  to  inclade 
vessels  attached  to  trawl  nets  as  well  as 
those  attached  to  other  nets.     There  is  no 
distinction  made  as  to  the  nets.    I  think 
it  is  clear  that,  when  the  Order  in  Council 
was  passed,  trawlers  were  generally  sailing 
vessels,  and  that  they  were  such  vessels  as 
might  come  within  article  9.     It  is  not  in 
all  circumstances  that  a  fishing  vessel  is 
allowed  to  carry  the  light  which  is  pre- 
scribed in  that  article :  unless  she  is  at 
anchor,  or  attached  to  nets  and  stationarr, 
she  is  not  in  circumstances  which  allow 
her  to  avail  herself  of  the  rights  given  hy 
that  article,  and  in  such  a  case  dbe  is  an 
ordinary  sea-going  vessel,  and  would  have 
to  carry  lights  accordingly.  There  is  nothimr 
in  article  9  which  excludes  a  steamer  if 
she  is  a  fishing  vessel.      Therefore  t^e 
question  is  whether  the  Achievement  was 
within  the  category  in  article  9,  for,  if  not, 
she  was  a  steamer  within  the  other  rules, 
and  ought  to  have  carried  a  white  light  if 
at  anchor,  and  if  under  way,  red  and  green 
side  lights. 

That  leads  to  the  consideration  of 
article  9,  which  is  difficult  to  construe. 
My  view  of  an  Act  of  Parliament  (and 
this  article  is  equivalent  to  an  Act  of 
Parliament)  is  that  an  Act  which  is  made 
applicable  to  a  large  trade  or  business  is 
(if  possible)  to  be  construed,  not  according 
to  the  most  strict  and  nice  rule  of  inte^ 
pretation  of  language,  but  according  to  a 
reasonable  and  business  interpretation  with 
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regard  to  the  trade  or  business  with  which 
it  is  dealiilg.     Unless   one  is   bound  to 
come  to  such  a  conclusion  by  the  language, 
which  would  then  have  been  used  by  ex- 
traordinary inadvertence,  it  would  be  im- 
possible to  suppose  that  those  who  had  to 
enact  provisions  with  regard  to  a  large 
trade  or  business  had  so  legislated  as  to 
prevent  the  business  being  carried  on  at 
all.     The  article  applies,  Srst,  to  fishing 
vessels  at  anchor — that  is,  when  they  are 
not   fishing — and  then  they  are  to  carry 
a  white  light.     The  article  then  says,  '*  or 
when  attached  to  their  nets  and  stationary." 
Is  that  to  mean  *'  stationary  "  as  equivalent 
to  being  at  anchor  1     It  is  not  necessary 
that  there  should  be  an  anchor  down.   For 
instance,  a  vessel  may  make  fast  to  moor- 
ings, which  may  be  fastened  to  the  ground 
by  something  which  is  not  an  anchor,  but 
is  equivalent  to  it.     It  could  not  be  said 
that  such  a  vessel  was  not  at  anchor.     So 
fishing-boats  sometimes  drop  down  a  large 
stone;    and  in  such  a  case  they  would 
be  at  anchor.     Therefore,  "  being  attached 
to  nets  and  stationary''  means  that  the 
vessels  are  not  in  the  same  state  as  when 
at  anchor.     To  my  mind  those  words  are 
meant  to  be  applicable  to  the  time  when 
the  vessels  are  fishing  and  attached  to 
nets,  and  have  not  the  same  command 
over  themselves  as  when  under  way,  but 
ai*e  more  like  vessels  at  anchor  than  vessels 
under  way.     As  was  pointed  out,  if  it  is 
necessary  to  go  ahead,  they  cannot  do  so 
on  account  of  their  nets.     If  the  vessel 
were  a  steamer,  and  were  to  back,  she 
would  back  into  her  own  nets,  and  would 
be  in  an  extremely  helpless  state.     If  a 
sailing  vessel  was  to  wear  in  order  to  avoid 
something  c;he  would  be  into  her  nets ;  if 
she  tacked  considerably,  so  as  to  bring 
herself  into  her  nets,  she  would  get  into 
mischief;  she  also  could  not  back  without 
getting  into  her  nets.     Therefore  vessels 
attached  to  their  nets  arc  more  like  vessels 
at  anchor  than  vessels  under  wav.   There- 
fore,  no  doubt,  it  was  for  that  reason  that 
provisions  were   enacted  with  regard  to 
fishing  vessels  whilst  they  wei*e  domg  that 
which  would  distinguish  them  from  vessels 
under  way.     If  fishing  vessels,  while  in 
that  crippled  state,  were  to  carry  the  same 
lights  as  vessels  under  way  and  in  com- 
mand of  themselves,  they  would  mislead 


MICHAELMA>S  1883  to  MICHAELMAS  1881. 


85 


approaching  vessels,  who  would  act  as  if 
they  were  meeting  vessels  under  way. 
That  shews  that  this  legislation  was  in- 
tended to  apply  to  the  vessels  whilst 
fishing. 

If  that  is  so,  then  what  is  the  meaning 
of  the  word  "  stationary  "  1     It  was  first 
said    that    it    must    be    mathematically 
stationary — that  is,  that  with  regard  to 
the  land  the  vessels  were  not  to  be  passing 
by  the  land  at  all,  but  to  be  stationary. 
It  strikes  ono  at  once  that,  unless  the 
vessels    are    anchored,    they    cannot    be 
stationary  on  the  water,  because  they  must 
be  going  with  the  tide.      Therefore  the 
word  cannot  mean  mathematically  station- 
ary. Then  it  was  suggested  that  they  must 
not  have  any  way  through  the  water.  We 
are  told  by  experienced  people  that,  ac- 
cording to  the  mode  of  fishing  with  drift 
and  trawl  nets,  the  vessel  must  go  with 
the  tide.     If  that  is  true,  and  there  is  no 
way  on  the  vessel  through  the  water,  she 
cannot  steer  at  all.     There   may  be  no 
harm  in  a  vessel  not  having  command 
over  herself  in  a  calm  sea ;  but  if  in  other 
circumstances  a  vessel  cannot  steer,  she  is 
in  positive  danger  herself;  and  if  she  cannot 
fish  without  any  command  over  herself, 
that  construction  makes  fishing  imprac- 
ticable.    If  the  Legislature  meant  to  say 
that  the  vessel  was  to  have  no  way  on, 
they  might  at  once  have  said  that  she 
should  not  fish  at  all.     It  seems  to  me 
clear  that "  stationary  "  cannot  mean  either 
mathematically  stationary,  so  that  the  vessel 
is  not  going  by  the  land,  or  that  she  has 
no  way  on  her  through  the  water.     But  it 
is  a  very  strong  word,  and  must  have  been 
intended  to  be  strictly  interpreted.   When 
you  come  to  consider  what  I  have  said 
you  may  at  once  see  what  the  Legislature 
meant.     If  a  vessel  is  more  in  the  condi- 
tion of  being  a  vessel  under  way  than  of  a 
vessel  at  anchor,  then  she  would  mislead 
other  vessels  if  she  carried  lights  which 
shewed  that  she  was  like  a  vessel  at  anchor. 
Therefore,  if  a  fishing  vessel  is  more  like  a 
vessel  under  way  than  a  vessel  at  anchor, 
it  seems  to  me  that  you  must  so  construe 
the  word  "  stationary  "  as  to  say  that  she 
is  not  stationary.     We  are  bound  to  give 
full  effect  to  such  a  strong  word  as  '*  sta- 
tionary."   It  cannot  mean  mathematically 
steady,  or  that  the  vessel  has  no  way  on ; 
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therefore  it  must  mean  that  she  has  some 
way  through  the  water.    How  far  can  you 
go  so  as  to  make  the  rule  practical  for  her 
and  for  other  vessels,  so  as  to  allow  her  to 
have  way  through  the  water  and  yet  give 
effect  to  the  word  "stationary"?     Upon 
the  best  consideration  we  must  say  that 
she  must  not  be  going  faster  than  is  neces- 
sary to  keep  herself  under  command  whilst 
attached  to  her  nets.     It  will  follow  from 
that  that  it  will  not  be  sufficient  to  say 
that  the  vessel  is  going  so  fast  as  to  enable 
her  to  fish  with  the  l)est  advantage  or 
effect,  because  it  may  be  that  she  will  de- 
sire to  go  faster  for  the  purpose  of  getting 
to  the  fish  faster.     That  would  be  more 
applicable  to  drift  than  to  trawl-net  fish- 
ing, which  practically  must  be  very  slow 
because  the  net  is  on  the  ground.     Now 
comes  a  much  more  difficult  case.   Suppose 
a  vessel  to  be  such  that  she  cannot  fish 
without  going  faster  than  is  necessary  to 
keep  herself  under  command,  or  that  the 
weather  is  such  as  to  render  that  neces- 
sary.    In  that  case,  according  to  the  rule 
I  have  laid  down,  she  either  jnust  not  fish 
at  all  or  must  fish  with  side  lights.   There- 
fore, giving  the  best  consideration  to  this 
rule  that  I  can,  and  having  shewn  some 
instances  (there  may  be  many  others)  in 
which  the  rule  may  be  broken,  I  lay  down 
the  rule  of  construction  that,  although  the 
word  "  stationai*y  "  does  not  mean  mathe- 
matically stationary,  or  that  the  vessel 
must  not  be  going  through  the  water,  yet 
it  must  be  confined  to  this  :  that  in  order 
to  be  stationary  she  must  not  go  faster 
than  is  necessary  to  keep  herself  under 
command  whilst    attached  to    her  nets. 
Whether  she  is  going  faster  is  a  matter  of 
evidence,  and  almost  always  is  a  question 
for  the  nautical  assessors. 

In  those  circumstances  we  have  to  take 
the  evidence  in  this  case.  I  take  it  to  have 
shewn  that  this  trawler  with  her  nets  down 
was  going  two  and  a  half  knots  through  the 
water  and  four  and  a  half  knots  over  the 
ground.  The  test,  to  my  mind,  is  not  over 
the  ground,  but  through  the  water.  We 
asked  the  assessors  whether,  assuming  that 
the  Achievement  was  going  at  two  and  a 
half  knots,  she  was  going  faster  than  was 
necessary  to  keep  herself  under  command 
whilst  attached  to  her  nets.  They  said 
that  she  was.     That  shews  she  was  not 


within  the  category  of  rule  9;  therefore 
she  was  within  rule  3;  and  instead  of 
having  a  white  light  only,  she  was  in  cir* 
cumstances  in  which  she  should  have  had 
red  and  green  side  lights  and  a  white 
light  at  the  foremast  head.  Therefore  she 
was  to  blame,  unless  another  proposition 
which  was  put  forward  was  good — namely, 
that  that  could  not  possibly  have  conduced 
to  the  accident.  It  is  sufficient  to  say  that 
it  was  impossible  to  accept  such  an  argu- 
ment, because  the  officer  in  command  of 
the  steamer,  seeing  only  a  white  light, 
might  have  been  induced  to  act  differently 
from  what  he  would  have  done  if  she  had 
lights  shewins;  that  she  was  a  steamer 
under  way.  Therefore,  although  I  admit 
that  this  rule,  strictly  interpreted  as  I 
have  interpreted  it,  makes  it  very  difficult 
for  trawlers  to  know  what  to  do,  because 
if  they  are  within  rule  9  they  are  wrong 
in  having  a  red  and  white  light,  as  if 
they  are  within  rule  9  they  must  have  a 
white  light  alone;  yet  I  do  not  suffi- 
ciently see  my  way  to  construe  the  word 
"  stationary  "  in  any  larger  sense,  though 
that  would  have  been  very  desirable. 
Therefore  I  think  the  conclusion  must  be 
(though  I  do  not  agree  with  the  reasons 
of  the  learned  Judge,  who  construed  the 
rule  too  strictly)  that  the  appeal  must  be 
dismissed. 

BowEN,  L.  J. — I  am  of  the  same  opinion. 
I  agree  entirely  with  the  view  of  the 
Master  of  the  Bolls  and  his  exposition 
and  interpretation  of  the  rules,  and  I  add 
a  few  words  only  on  account  of  the  im- 
portance of  the  subject.  I  wish  emphatically 
to  call  the  attention  of  the  Board  of  Trade 
to  the  imperative  necessity  of  dealing  in 
some  way  with  the  case  of  trawlers.  Some 
line  should  be  taken  so  that  trawlers  may 
know  in  what  way  to  fish,  otherwise  this 
legislation  is  a  mere  trap.  I  agree,  also, 
from  a  business  point  of  view,  that  one 
would  have  been  glad  to  lay  down  such  a 
construction  of  the  word  "  stationary  "  as 
to  allow  all  trawlers  to  know  that  they 
may  use  the  prescribed  white  light  when 
fishing  in  the  ordinary  way,  without  having 
to  determine  the  difficult  question  at  any 
particular  moment  as  to  the  exact  pace  at 
which  their  vessels  may  be  going  through 
the  water.     As  to  the  construction  of 
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article  9,  it  seems  to  me  that  the  result  of 
our  judgment  is  that,  prima  facie,  when 
fishing,  steam  trawlers  are  within  rule  3 
and  sailing  trawlers  within  article  6  \  but 
that  they  are  required  to  use  the  white 
light  within  article  9  of  the  regulations  of 
1863  if  they  come  within  the  description 
of  being  either  '^  at  anchor,  or  attached  to 
their  nets  and  stationary."  The  nets  are 
supposed  to  be  out ;  the  words  "  and 
stationary ''  not  only  mean  something  in 
addition  to  being  attached  to  nets,  but 
most  also  be  read  consistently  with  the 
attachment  to  nets  which  is  to  accompany 
the  stationary  condition.  I  adhere  to  what 
the  Master  of  the  llolLs  has  said  as  to  con- 
struing words  like  these  in  a  maritime 
rule  in  a  businesslike  sense.  It  is  the 
subject-matter  which  gives  colour  to  the 
words  used  in  an  Act  of  Parliament.  It 
must  be  observed,  first,  that  tbo  fishing 
vessels  which  are  dealt  with  are,  first, 
vessels  at  anchor — that  is,  those  which  are 
attached  to  the  land  and  do  not  move 
through  the  water ;  but  there  is  another  class 
of  vessels  dealt  with,  which  are  not  exactly 
vessels  at  anchor,  because  they  are  moving 
with  the  water,  as  otherwise  they  could 
not  be  attached  to  their  nets,  and  they  rest 
upon  the  water  as  distinguished  from  those 
resting  upon  the  land.  I  do  not  think  tho 
word  *'  stationary  "  is  the  exact  antithesis 
of  *'  under  way,''  but  it  means  substantially 
resting  upon  the  water  and  only  moving 
about  so  much  as  is  consistent  with  keep- 
ing to  the  fishing  station  upon  the  water. 
That  leads  directly  to  the  test  given  by 
the  Master  of  the  Kolls.  A  vessel  must 
have  a  certain  motion  if  she  is  going  with 
the  tide,  and  for  the  purpose  of  keeping 
herself  under  command  and  of  managing 
her  nets ;  but  that  is  all.  Therefore  it  is 
a  question  of  fact  whether  a  vessel. is 
stationary  in  this  popular  and  seafaring 
sense  of  the  term.  A  vessel  going  two  and 
a  half  knots  through  the  water  is  not 
stationary  within  the  meaning  of  the  rule. 
I  think  that,  in  the  exposition  of  ^e  Master 
of  the  KollSy  there  is  nothing  inconsistent 
in  it  with  the  direction  of  Dr.  Lushington 
in  The  lioberi  and  Ann  (5). 

Fry,  L.J, — I  concur  in  the  judgment  of 
my  colleagues.  The  question  turns  upon  a 
few  words  in  the  2nd  section  of  article  9 


of  the  Order  in  Council  of  1863.  What 
is  the  meaning  of  the  word  "  stationary  " 
in  that  article  1  The  counsel  for  the  ap- 
pellants asked  us  to  read  "and"  as 
"  or,"  so  as  to  say  that  the  section  applies 
to  boats  "attached  to  nets  or  stationary." 
That  would  be  to  do  violence  to  the  language 
and  the  intention  of  the  Legislature.  It  is 
plain  that  two  conditions  must  be  satisfied 
by  any  interpretation  to  be  given  to  the 
word  "stationary."  First,  it  must  de- 
scribe a  common  condition  of  fishing  vessels 
and  boats ;  in  the  next  place,  it  must  ex- 
press some  condition  of  fishing  vessels  which 
commonly  goes  with  attachment  to  nets. 
Perhaps  the  most  rigorous  sense  of  the 
word  "  stationary  "  is  the  negation  of  any 
motion  of  the  vessels  with  regard  to  the 
ground.  Is  it  a  common  condition  of 
fishing  vessels  to  be  attached  to  nets  but 
not  to  move  over  the  ground  1  The  answer 
is  that  it  is  not.  One  definition  that  was 
suggested  would  deny  any  motion  through 
the  water.  Is  it  a  common  condition  of 
fishing  boats  to  be  attached  to  nets  and 
not  to  move  at  all  through  the  water  1 
The  answer  is  that  it  is  not;  they  must 
have  some  way  on  in  order  to  keep  their 
course.  But  it  is  a  common  condition  for 
fishing  boats  to  be  attached  to  nets  and  to 
have  a  little  way  on — ^just  so  much  as  is 
necessary  to  keep  their  course  and  no  more. 
That  is  the  condition  which  is  expressed 
by  the  word  "stationary."  Therefore  it 
appears  to  mo  that,  if  a  fishing  boat  has 
no  more  way  on  than  is  necessary  in  order 
to  keep  her  course,  and  that  necessary 
amount  of  way  is  but  little,  she  is  stationary 
within  the  meaning  of  tho  rule ;  but  that 
if  she  has  more  way  on  than  is  necessary 
for  that  purpose,  or  if  the  necessary  amount 
of  way  is  considerable,  she  is  not  a  sta- 
tionary vessel  within  tho  meaning  of  the 
rule.  Therefore  the  only  enquiry  is  whether 
the  Achievement  had  more  way  on  than  was 
necessary  in  order  to  keep  her  course,  or 
whether  it  was  considerable  1  The  answer 
is,  she  had  more  way  on  than  was  neces- 
sary for  that  purpose,  and  therefore  she  is 
not  within  the  rule.  As  to  the  other  parts 
of  the  case,  I  adopt  the  judgment  of  the 
Master  of  the  Rolls. 

BowEN,  L.J. — I  wish  to  say  distinctly 
that,  by  motion  which  is  necessary  for  the 
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management  of  a  vessel's  nets,  I  do  not 
mean  such  an  amount  as  might  he  neces- 
sary to  make  the  fishing  more  effective. 
On  that  point  I  adopt  the  judgment  of  the 
Master  of  the  Rolls.  But  I  mean  only 
such  as  is  necessary  to  prevent  the  vessel 
being  encnmbered  by  her  nets. 

Appeal  dismissed. 


Solicitors— Botterell  Sc  Roche,  for  appellants; 
T.  Cooper  &  Co.,  agents  for  Hines  k  Sons, 
Sunderland,  for  respondents. 


khTY.  1 


THE  BELFORT. 


Admiralty 
1884 
Aug 

Charter-party  executed  Abroad — Stamp 
Act,  1870  (33  d;  34  Vict.  c.  97),  ss.  15, 66, 
67,  and  68. 

A  charter -party  wholly  executed  abroad 
may  he  stamped  within  two  morUhs  after 
it  Ims  been  first  received  in  the  United 
Kingdom,  as  provided  by  section  15  o/ 
tiie  Stamp  Act,  1870. 

Semble, — That  such  a  charter-party  must 
be  stamped  with  an  impressed  and  not  an 
adhesive  stamp. 

Appeal  from  the  County  Court  of  Gla- 
morganshire in  an  action  for  demurrage. 

The  plaintiffs  were  the  owners  of  the 
steamship  Belfort,  and  the  defendants  were 
the  charterers.  The  charter-party  was  exe- 
cuted by  all  parties  thereto  on  the  30th 
of  November,  1883,  at  La  Rochelle,  in 
France. 

On  the  13th  of  March,  1884,  the  ori- 
ginal charter-party  was  received  unstamped 
in  England  by  the  plaintiffs'  agent  for  the 
purposes  of  the  action,  and  on  the  17th  of 
March  was  sent  by  him  to  Somerset  House 
for  the  purpose  of  being  stamped. 

On  the  2nd  of  April  the  charter-party 
was  returned  by  the  Inland  Kevenue 
Office  unstamped,  with  the  following  me- 
morandum : — 

"  If  this  charter-party  was  executed  and 


intended  to  be  dated  as  at  Cardiff,  it  can- 
not now  be  stamped  under  any  drcam- 
staDces.  Bat  if  signed  and  intended  to 
be  dated  as  at  La  Kochelle,  an  adhesive 
stamp  of  %d.  must  be  affixed  and  can- 
celled within  ten  days  after  its  receipt  in 
the  United  Kingdom,  and  before  being 
signed  by  any  party  within  the  United 
Kingdom.  But  the  impre&sed  stamp  ii 
not  applicable  to  such  a  case." 

On  the  2nd  of  April  the  plainti^'  agent 
in  England  affixed  a  sixpenny  adhesive 
stamp  on  the  charter-party,  and  cancelled 
such  stamp. 

At  the  hearing  of  the  action  the  plain- 
tifis  proposed  to  put  in  the  charter-party ; 
but  objection  was  taken  by  the  defendants 
to  its  admission,  on  the  ground  that  it 
had  not  been  stamped  in  compliance  with 
the  provisions  of  section  68  of  the  Stamp 
Act,  1870.  This  objection  was  allowed 
by  the  County  Court  Judge,  who  there- 
upon gave  "judgment  for  the  defendants, 
subject  to  the  decision  of  the  Queen's 
Bench  Division  upon  the  question  as  to 
the  stamp,  to  be  stated  by  the  Inland 
Revenue,  if  they  think  fit." 

Thereupon,  on  the  8th  of  April,  the 
plaintiffs*  agent  wrote  to  the  Inland  Re- 
venue Commissioners,  enclosing  the  char- 
ter-party, and  asking  for  their  opinion  as 
to  the  sufficiency  and  legality  of  the  stamp. 
The  commissioners,  being  of  opinion  that 
the  case  came  within  section  15  of  the 
Stamp  Act,  stamped  the  charter-party 
with  a  sixpenny  impressed  stamp  and  an 
adjudication  stamp,  intimating  that  the 
document  was  duly  stamped,  and  returned 
it  to  the  plaintiffs'  agent. 

The  plaintiffs  thereupon  moved  the 
County  Court  Judge  for  a  new  trial ;  hut 
the  application  was  refused,  and  the 
plaintiffs  appealed  to  the  Admiralty  Divi- 
sion of  the  High  Court  of  Justice. 

J.  Gorell  Barnes,  for  the  appellants.— 
This  charter-party  having  been  wholly  exe- 
cuted out  of  the  United  Kingdom  comes 
within  the  provisions  of  section  15,  and 
may  therefore  be  stamped  at  any  time 
within  two  months  after  being  received  in 
this  country.  The  later  sections  on  which 
the  other  side  rely — namely,  sections  66, 
67,  and  68 — do  not  apply.  Section  66 
relates  to  charter-parties  executed  in  thii> 
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country ;  section  67  to  charter-parties  exe- 
cuted by  one  party  abroad  and  then  sent 
to  this  country  to  be  executed  by  the  other 
contracting  party ;  and  section  68  cannot 
apply  to  charter-parties  such  as  this,  as 
in  many  cases  a  charter-party  executed 
abroad  cculd  not  possibly  reach  this  coun- 
try within  one  month  after  its  execution. 

Fhillimore,  for  the  respondents.— Sec- 
tion 15  only  applies  where  there  is  no 
express  provision  to  the  contrary.  Now 
it  is  submitted  that  section  66,  67  or  68 — 
whichever  may  be  held  to  apply — is  a 
direct  provision  which  takes  the  case  out  of 
section  15.  Those  sections  expressly  deal 
with  charter-parties.  The  argument  that 
charter-parties  executed  in  some  country 
abroad  where  it  is  impossible  for  the  do- 
cument to  reach  this  country  within  one 
month  cannot  prevail,  for  persons  who 
contemplate  entering  into  charter-parties 
abroad  should  provide  themselves  with  ad- 
hesive stamps.  Even  if  the  case  comes 
within  section  15,  the  County  Court  Judge 
was  right  to  reject  the  document  on  the 
first  occasion,  as  section  23  provides  that 
an  adhesive  stamp  can  only  be  used  where 
there  is  express  provision  in  the  Act  to 
that  effect. 

The  President  (Sir  James  Hannen). — 
I  am  of  opinion  that  this  document  was 
properly  stamped  when  it  was  produced 
on  the  second  occasion  before  the  County 
Court  Judge.  Section  15  of  the  Stamp 
Act  is  general,  and  provides  that  "  Except 
where  express  provision  to  the  contrary 
is  made  by  this  or  any  other  Act,  any  un- 
stamped or  insufficiently  stamped  instru* 
ment  may  be  stamped  after  the  execution 
thereof,  on  payment  of  the  unpaid  duty 
and  a  penalty  of  ten  pounds,  or  where  the 
unpaid  duty  exceeds  ten  pounds,  of  in- 
terest on  such  duty  at  the  rate  of  five  per 
cent,  per  annum  from  the  day  upon  which 
the  instrument  was  first  executed  up  to 
the  time  when  such  interest  is  equal  in 
amount  to  the  unpaid  duty ;  and  the  pay- 
ment of  any  penalty  or  penalties  is  to  be 
denoted  on  the  instrument  by  a  parti- 
cular stamp.  Provided  as  follows : — Any 
unstamped  or  insufficiently  stamped  in- 
strument which  has  been  first  executed 
at  any  place  out  of  the  United  Kingdom 
may  be  stamped  at  any  time  within  two 
Vol.  63.  -P.,  D.  k  A. 
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months  after  it  has  been  first  received 
within  the  United  Kingdom,  on  payment 
of  tho  unpaid  duty  only.  The  commis- 
sioners may,  if  they  think  fit,  at  any  time 
within  twelve  months  after  the  first  exe- 
cution of  any  instrument,  remit  the  penalty 
or  penalties  or  any  part  thereof." 

Now  this  was  a  document  first  executed 
out  of  the  United  Kingdom,  and  it  has 
been  stamped  with  an  impressed  stamp 
within  two  months  after  it  had  been  first 
received  in  the  United  Kingdom.  It  lies 
therefore  on  the  party  who  is  impeaching 
the  legality  of  the  stamping  to  shew  that 
there  is  '*  express  provision  to  the  con- 
trary." The  express  provision  to  the 
contrary  relied  on  is  to  be  found  in  the 
sections  specially  relating  to  charter-par- 
ties. 

Section  66  is  as  follows : — "  The  duty 
upon  any  instrument  chargeable  with  duty 
as  a  charter-party  may  be  denoted  by  an 
adhesive  stamp,  which  is  to  be  cancelled 
by  the  person  by  whom  the  instrument  is 
last  executed  or  by  whose  execution  it  is 
completed  as  a  binding  contract." 

I  am  of  opinion  that  that  section  does  not 
refer  to  charter-parties  executed  abroad, 
but  to  those  executed  in  this  country. 
AVhen  we  come  to  section  67,  the  marginal 
note,  which  is  "  as  to  charter-parties  exe- 
cuted abroad,"  is  strongly  confirmatory  of 
the  contention  that  section  66  does  not 
apply  to  charter-parties  made  abroad.  This 
section  enacts  that,  *•'  Where  any  docu- 
ment chargeable  with  duty  as  a  charter- 
party  and  not  being  duly  stamped  is  first 
executed  out  of  the  United  Kingdom,  any 
party  thereto  may  within  ten  days  after  it 
has  been  first  received  within  the  United 
Kingdom,  and  before  it  has  been  executed 
by  any  person  in  the  United  Kingdom, 
affix  thereto  an  adhesive  stamp  denoting 
the  duty  chargeable  thereon,  and  at  the 
same  time  cancel  such  adhesive  stamp, 
and  the  instrument  with  an  adhesive 
stamp  thereon  so  affixed  and  cancelled 
shall  be  deemed  to  be  duly  stamped." 
That  contemplates  the  case  of  a  chiu:ler. 
party  first  being  executed  abroad  and 
then  being  executed  in  the  United  King- 
dom. That  section,  therefore,  does  not 
apply  to  this  particular  case,  because  the 
charter-party  here  has  been  executed 
wholly  abroad. 

N 
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Section  68  enacts  that   ''  An  executed 
instrument    chargeable  with    duty    as  a 
charter-party,  and  not  being  duly  stamped, 
may  be  stamped  with  an  impressed  stamp 
upon  the  following  terms — that  is  to  say, 
within  seven  days  after  the  first  execution 
thereof,  on  payment  of  the  duty  and  a 
penalty  of  four  shillings  and   sixpence; 
after  seven  da3rs,  but  within  one  month 
after  the  first  execution  thereof,  on  pay- 
ment of  the  duty  and  a  penalty  of  ten 
pounds ;  and  shall  not  in  any  other  case 
be  stamped  with  an  impressed  stamp."     I 
am  of  opinion  that  that  section  does  not 
relate  to  a  document  wholly  executed  out 
of  this  country.     It  seems  to  me  that  it 
was  never  intended  that  in  case  of  char- 
ter-parties   executed  abroad  the    parties 
should  have  adhesive  stamps  with  them. 
Dr.    Phillimore    has  therefore  failed    to 
shew    that   there  is   any    "  express  pro- 
vision to  the  contrary,"  and,  if  so,  the  case 
comes  within  section  15,  and  the  stamping 
has  been  done  within  the  time  prescribed 
by  that  section.     I  would  only  add  that  in 
my  view  the  course  taken  has  been  most 
productive  of  waste  of  time,  rendering  it 
necessary  that  the  whole  case  should  be 
tried  a  second  time.     The  proper  course 
would  have  been  to  have  ordered  an  ad- 
journment in  order  that  this  point  might 
be  settled.     The  result,  therefore,  is  that 
this  appeal  must  be  allowed  and  a  new 
trial  ordered. 

Butt,  J. — I  am  of  the  same  opinion. 
I  think  that  this  document  was  properly 
stamped  under  section  15,  and  that  the 
case  comes  within  the  sub-sections  of  that 
section.  It  is  provided  under  the  first 
sub-section  that  with  regard  to  instruments 
executed  abroad  they  may  be  stamped 
within  two  months  after  they  have  been 
received  within  the  United  Kingdom ;  and 
by  the  second  sub-section  power  is  given 
to  the  commissioners  to  remit  the  penalty 
if  they  think  fit.  Now,  unless  this  case 
is  taken  out  of  section  15  by  some  expi'ess 
provision  to  the  contrary,  it  seems  clear 
that  the  commissioners  have  power  to  do 
that  which  they  have  done.  For  the 
express  provisions  to  the  contrary  we  are 
.  referred  to  sections  67  and  68.  I  do  not, 
however,  think  that  those  sections  apply 
to  this  case  where  the  instrument  is 
wholly  executed  out  of  the  United  King- 


dom. Section  67  applies  to  a  charter- 
party  first  executed  out  of  the  United 
Kingdom,  because  it  speaks  of  something 
being  done  within  ten  days  after  it  has  been 
received  in  the  United  Kingdom.  There- 
fore I  think  that  there  is  nothing  to  take 
this  case  out  of  the  operation  of  section  15, 
and  that  this  appeal  must  be  allowed. 

[On  the  application  of  the  appellants 
their  Lordships  gave  the  appellants  the 
costs  of  the  appeal,  but  made  no  order  as 
to  the  costs  in  the  County  Court.] 


Solicitors— Ingledew,  Ince  &  Colt,  agents  for 
Ingledew,  Ince  &  Vachell,  Cardiflf,  for  appel- 
lants ;  Stokes,  Saunders  &  Stokes,  agents  for 
Downing  &  Handcock,  Cardiff,  for  respondents. 


[IN  THE  COURT  OP  APPEAL.] 
Admiralty.  1 

-r.  1^  o  o         >      THE  CITY  OF  CHESTER.* 

Feb.  28.      f 
July  30.    J 

Practice—Salvage— Costs  of  Eepairs  to 
Salving  Ship  —  Evidence  of,  when  re- 
ceivable. 

Per  Brett,  M.II.— 2%«  Judge  of  the 
Admiralty  Division  is  not  bound  in  every 
salvage  action  to  receive  ex  debiio  justitia 
evidence  of  the  costs  of  repairs  ecmed  by 
the  performance  of  the  salvage  services  and 
of  the  detention  of  the  salving  ship  whila 
sudh  repairs  are  being  executed;  nor  is  he 
bound  to  decree  in  terms  as  part  of  his 
axoard  thcU  suclt  a  specifc  ascertained 
amount  shall  be  paid  to  the  salvors  for 
damages  atid  costs  incurred  in  rendering 
the  services  as  shall  be  sufficient  to  iwfem- 
nify  tlhem.  It  is  in  the  discretion  of  the 
Judge  whether  he  shall  receive  or  reject 
such  evidence,  and  an  amount  in  resped  of 
tlie  damages  hwurred  may^  if  proper  under 
tlie  circumstances,  be  included  in  his  attard^ 

Per  Baggallay,  L.  J.,  and  Lindley,  L.J. 
— WJiere,  in  a  salvage  action^  ii  app^f 
that  the  value  of  the  property  saved  « 
ample  not  only  to  defray  any  amount  oj 
remuneration  which  could  be  reasonably 
awarded  to  the  salvors,  but  also  to  Uave 

•  Qyram  Brett,  M.R.,  Baggallay,  LJ.,  and 
Lindley,  L.J 
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a  substantial  surplus  to  the  oionera  of  the 
property  saved,  evidence  ought  to  be  received 
to  shew  the  amount  of  the  loss  and  damages 
actually  sustained  by  the  owners  of  Hie  salv- 
ing ship  with  a  view  to  fixing  the  remune- 
ration at  such  a  sum  as  will  cover  such 
losses  and  remunerate  them /or  such  further 
risk  as  t/iey  ought  to  be  compensated  for. 

The  De  Bay  (52  Law  J.  Rep.  P.C.  57) 
a/ul  The  Su]iniside(52  Law  J.  Bep.  P.,  D. 
d^  A.  76)  discussed. 

Appeal  by  the  plaintifis  from  a  decision 
of  Butt,  J. 

On  the.  10th  of  March,  1883,  the  steam- 
ship Missouri,  of  5,146  gross  tonnage,  two 
days  out  from  Boston,  on  a  voyage  from 
that  port  to  Liverpool,  fell  in  with  the 
City  of  Chester,  a  steamship  of  nearly 
equal  size,  and  bound  for  Liverpool  from 
New  York ;  the  City  of  Cliester  was 
making  signals  of  distress,  having  been 
disabled  four  days  pi*eviotisly  by  the 
breaking  of  her  screw  shaft. 

The  Missouri  towed  the  City  of  C/iester 
to  Halifax,  a  distance  of  220  miles,  where 
the  two  vessels  arrived  on  the  evening  of 
the  12  th  of  March ;  on  the  14th  the 
Missouri,  having  taken  in  an  additional 
quantity  of  coals,  and  fodder  for  the  live 
stock,  of  which  her  cargo  in  part  consisted, 
proceeded  on  her  voyage  to  Liverpool, 
where  she  arrived  on  the  27th  of  March. 

The  action  was  brought  by  the  owners, 
master,  and  crew  of  the  Missouri  to  re- 
cover salvage  for  the  services  so  rendered 
by  them  to  the  City  of  Chester.  It 
was  admitted  for  the  purposes  of  the 
action  that  the  value  of  the  Missouri  was 
85,000/.,  and  of  her  cargo  and  freight 
104,047/.,  and  that  the  value  of  the  City 
of  Chester  was  90,000/.,  and  of  her  cargo 
and  freight  89,535/.,  and  the  City  of 
Chester  had  111  passengers,  the  Missouri 
five  only. 

In  their  statement  of  claim  the  plaintifis 
allied  that  the  Missouri  sustained  con- 
siderable damage  whilst  rendering  the 
salvage  services,  and  that  it  became  neces- 
sary, upon  the  arrival  at  Liverpool,  to  have 
her  thoroughly  overhauled  and  repaired, 
and  that  the  total  cost  of  such  repairs,  in- 
cluding the  loss  arising  from  her  detention 
whilst  they  were  being  executed,  would 
amount  to  a  sum  of  between  5,900/.  and 
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6,400/.,  and  the  plaintiffs  claimed  such  an 
amount  of  salvage  as  to  the  Court  might 
seem  just,  and  if  necessary  a  reference  to 
the  Registrar  and  merchants  to  ascertain 
the  amount  of  damage  sustained  by  the 
Missouri  in  rendering  the  salvage  services. 

The  action  came  on  for  trial  before  Butt, 
J.,  on  the  30th  of  April  and  the  1st  of 
May,  1883.  In  the  course  of  the  trial  the 
plaintiffs  tendered  evidence  as  to  the 
costs  of  the  repairs  and  the  detention  of 
the  ship  whilst  they  were  being  executed. 
The  reception  of  such  evidence  was  ob- 
jected to  by  the  defendants,  and  the  Judge 
declined  to  receive  it  or  to  refer  the  matter 
to  the  Registrar  and  merchants.  In  the 
result  ho  awarded  the  sum  of  6,500/.,  in 
the  proportions  following — namely,  4,500/. 
to  the  owners,  500/.  to  the  master,  and 
1,500/.  to  the  crew. 

The  plaintiffs  appealed. 

liussell,  Q.C,  and  Phillimore,  for  the 
plaintiffs,  contended  that  the  plaintiffs 
were  entitled  to  give  evidence  of  the 
damages  and  ex^x3nses  incun-ed;  that  it 
had  been  the  invariable  practice  of  the 
Admiralty  Court  to  receive  such  evidence ; 
and  that  the  Court  should  encourage 
salvage  by  allowing  such  expenses  as  were 
now  claimed  to  be  paid  to  the  salvors — 
T/ie  De  Bay  {I),  The  Sunniside  (2),  The 
Oscar  (3),  The  Salacia  (4),  TJie  Jane  (5), 
The  Saratoga  (6),  TJve  Mud  Hopper  (7j, 
and  The  Silesia  (8). 

Pritchard^s  Admiralty  Digest,  tit.  '*  Sal- 
vage Awards,"  Nos.  10,  68,  and  216,  were 
referred  to. 

Webster,  Q.C,  and  Myburgh,  Q.C.  (with 
them  BuckniU),  for  the  ddfendants,  con- 
tended that  salvage  services  are  rendered 
for  better  or  worse,  and  that  salvors  got 
at  one  time  a  greater  reward  than  they 
did  at  another;  that  the  Judge  had  not 

(1)  52  Law  J.  Rep.  P.C.  57 ;  Law  Rep.  8  App. 
Cas.  669. 

(2)  62  Law  J.  Rep.  P.,  D.  &  A.  76;  Law 
Rep.  8  P.  D.  137. 

(3)  2  Hag.  Adm.  257. 

(4)  2  Hag.  Adm.  262. 
(6)  2  Hag.  Adm.  338. 

(6)  Lush.  318. 

(7)  4  Aspin.  M.C.  103 ;  40  Taw  Times  N.S. 
462. 

(8)  60  Law  J.  Rep.  P.,  D.  &  A.  9 ;  Law  Rep. 
6  P.  D.  177. 
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rejected  evidence  of  the  fact  that  towage 
services  had  been  rendered ;  and  that  the 
Admiralty  Court  had  in  practice  invariably 
rejected  evidence  of  money  actually  spent 
except  in  so  far  as  it  was  an  actual  current 
expense.  The  Martha  (9),  The  Be  Bay 
(1),  and  T/ie  Sunniaide  (2)  were  also  re- 
ferred to. 

Ruaselly  Q.C,  replied. 

Cur,  adv.  vuU. 

The  following  judgments  were  delivered 
on  the  30th  of  July  : — 

Beett,  M.R. — At  the  hearing  of  this 
case  before  Mr.  Justice  Butt,  the  salvoi-s, 
after  having  given  general  evidence  that 
the  Missouri  was  strained  and  her  crank 
shaft  injured,  claimed,  as  of  right,  to  give 
in  evidence,  either  before  the  Judge  or  the 
Registrar  and  merchants  before  the  decree, 
the  specific  particulars  of  the  injuries  to 
the  ship  and  machinery,  and  the  specific 
pai'ticulars  of  the  items  of  the  cost  of  re- 
pairing such  injuries,  and  of  the  estimated 
time  necessary  for  repairing  the  same,  and 
of  the  consequent  loss  to  the  ownei*s  in 
the  nature  of  demurrage.  Mr.  Justice 
Butt  declined  to  admit  evidence  of  such 
particulars  either  before  himself  or  before 
the  Registrar  and  merchants  as  required. 
He  further  declined,  though  requii*ed  to 
do  80,  to  award  any  specific  sum  in  respect 
of  the  injuries  to  the  salvors'  ship  or  to  her 
machinery ;  but  awarded  generally  to  the 
owners  of  the  Missouri,  as  distinct  from 
the  more  direct  salvors,  the  sum  «of  4,500^. 
The  owners  of  the  Missouri  appealed,  in- 
sisting upon  their  right  ex  debito  justitice 
to  give,  either  before  the  Court  or  the 
Registrar  and  merchants  before  the  decree, 
the  evidence  which  they  proffered  at  the 
trial ;  they  insisted  that  there  had  been  a 
mis-trial  on  the  ground  of  improper  rejec- 
tion of  evidence ;  they  insisted  tbat  the 
Judge  is  bound,  on  being  so  required,  in 
every  salvage  case  to  admit  such  evidence ; 
or  at  all  events  that  he  was  bound  to  re- 
ceive such  evidence  in  the  present  case. 

Upon  an  appeal  brought  on  such 
grounds  the  question  is  not  whether  the 
Judge  ought  or  ought  not  in  estimating 
salvage  reward  to  take  into  account  and 
therefore  to  receive  evidence  of  the  fact 
that  in  and  by  rendering    the    salvage 

(9)  3  Hag.  Adm.  434. 


service  the  ])roperty  of  the  salvor  has  been 
injured,  but  whether  in  such  a  case  as  the 
present  the  Judge  is  bound  before  makiiig 
his  decree  to  hear  evidence  either  person- 
ally or  through  the  Registrar  and  mer- 
chants of  all  the  specific  particulars  of  snch 
injury  and  of  all  the  specific  particulais  of 
the  loss  to  the  salvors  occasioned  thereby. 

It  was  argued  that  the  Judge  is  bound 
to  receive  such  evidence  in  every  case,  and 
therefore  of  course  in  this.  Or  if  not  in 
every  case,  he  was  in^the  present  case, 
because  the  value  of  the  property  saved 
was  amply  sufficient  to  allow  au  amount 
of  reward  which  would  cover  the  losses 
suffered  by  the  salvors  in  rendering  the 
salvage  service.  In  such  case  it  was  said 
the  Judge  is  bound  to  grant  an  amount 
of  reward  sufficient  to  cover  such  losses, 
and  therefore  bound  to  ascertain  exactly 
what  those  losses  are.  Or  it  was  said  be 
was  bound  to  ascertain  such  losses  in  order 
to  consider  judicially  whether  he  would 
or  would  not  grant  an  amount  of  reward 
sufficient  to  cover  them. 

As  to  all  these  contentions  the  answer 
depends  upon  a  preliminary  question- 
namely,  whether  in  every  case,  or  in  the 
particular  case  suggested,  the  Judge  is 
bound  to  award  a  sum  sufficient  to  in- 
demnify the  salvor.  For  if  he  is  not,  and 
if  from  other  circumstances  in  the  case  he 
is  rightly  of  opinion  that  he  ought  not, 
the  proposition  that  he  mnst  hear  the 
evidence,  which  upon  the  hypothesis  has 
become  clearly  immaterial,  is  absord. 
And  an  absurd  proposition  is  not  a 
principle  of  law.  Now  as  to  the  first, 
that  is  to  say  the  absolute  proposition,  it 
is  clearly  not  true.  Suppose  the  loss  to 
the  salvors  by  reason  of  injury  to  their 
property,  the  result  of  using  it  in  the 
salvage  service,  is  equal  to  or  greater  than 
the  value  of  the  property  saved,  the  award 
obviously  cannot  cover  such  loss — other- 
wise the  supposed  salvage  would  be  a 
saving  of  nothing.  Then  the  particuhirs 
of  such  loss  ai'e  immaterial.  Suppose  it  is 
at  the  commencement  of,  or  becomes  ap- 
parent in  the  course  of  the  hearing,  that 
the  loss  of  the  salvors  is  greater  than  half 
the  value  of  the  property  saved,  it  is  im- 
mediately obvious  that  the  amount  to  he 
awarded  cannot  cover  the  loss  of  the 
salvors,  because  even  in  the  case  of  derelict 
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the  Court  of  Admiralty  has  hardly  ever 
under  any  circumstances,  and  in  no  known 
case  of  non-derelict  has  ever  awarded,  as 
for  salvage  reward,  more  than  half  of  the 
value  of  the  property  saved.  In  such  case 
again,  therefore,  the  suggested  evidence  is 
obviously  immaterial.  It  is  immaterial 
even  for  the  purpose  of  obliging  the  Judge 
to  consider  whether  he  will  or  wilL  not 
grant  an  amount  of  reward  sufficient  to 
cover  the  loss ;  because  by  the  hypothesis 
circumstances  have  made  it  clear  that  he 
cannot. 

Then  let  us  consider  the  more  limited 
proposition.  Suppose  the  danger  to  the 
thing  saved  to  have  been  small,  though 
sufficient  to  raise  a  salvage  claim,  is  it 
true  to  say  that  in  such  a  case  if  by  acci- 
dent, without  fault  or  negligence,  the  pro- 
perty of  the  salvor  is  greatly  injured, 
the  whole  consequence  of  such  accident  is, 
according  to  the  large  equity  of  Admiralty 
law,  to  fall  upon  him  whose  property  is 
saved  1  Is  the  mere  fact  that  the  property 
saved  is  sufficient  in  value  to  allow  the 
claim  for  injury  to  the  salvor  to  be  met, 
conclusive  to  oblige  the  Judge,  without 
regard  to  the  other  circumstances  of  the 
case,  to  allow  the  claim  1  To  say  that  it 
is  would  be  contrary  to  the  whole  prin- 
ciple of  salvage  reward  and  the  whole 
long-continued  course  of  its  administra- 
tion. The  danger  of  an  injury  to  his  pro- 
perty so  large  as  to  make  it  wrong  on  the 
equities  of  the  case  to  place  the  whole 
consequences  of  such  injury  on  the  owner 
of  the  property  saved,  is  one  of  the  risks, 
by  no  means  the  only  risk,  which  is  run 
by  all  salvors.  The  Judge  is  bound  to 
consider,  not  only  the  circumstances  of 
loss  having  been  incurred  by  the  salvor, 
but  in  conjunction  with  it  all  the  other  cir- 
cumstances which  enter  into  the  problem 
of  what  in  the  particular  case  is  a  reason- 
able and  between  the  parties  an  equit- 
able amount  of  salvage  reward.  There 
is  no  jurisdiction  known  which  is  so  much 
at  large  as  the  jurisdiction  given  to  award 
salvage.  There  is  no  jurisdiction  known 
in  which  so  many  circumstances,  includ- 
ing many  beyond  the  circumstances  of 
the  particular  case,  are  to  be  considered 
for  the  purpose  of  deciding  the  amount  of 
salvage  reward.  All  these  circumstances 
have  been  repeatedly  enunciated  by  Lord 
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Stowell,  Dr.  Lushington,  and  others;  it 
is  useless  to  repeat  them.  It  follows  that 
there  is  no  jurisdiction  known  the  admin- 
istration of  which  is  more  within  the  dis- 
cretion of  the  Judge  who  has  to  administer 
it.  The  moment  the  Judge  is  of  opinion, 
and  is  not  unjustified  in  being  of  opinion, 
that  he  cannot  give,  as  a  part  of  the  amount 
to  be  awarded,  the  specific  loss  incurred 
by  the  salvor,  it  becomes  impossible  to 
say  that  he  is  bound,  at  whatever  expense 
to  the  suitors  or  of  waste  of  his  own  time, 
to  listen  to  evidence  of  the  particulars  of 
such  loss.  It  follows  that  in  no  case  can 
it  be  predicated  that  the  Judge  is  bound, 
from  the  mere  fact  that  it  is  proffered  to 
him,  to  admit  and  entertain  and  consider 
such  evidence.  It  may  be  that  in  some 
particular  case  it  can  be  shewn  that  for 
want  of  the  knowledge  to  be  obtained 
from  such  evidence  the  Judge  has  not 
justly  determined  the  amount  of  salvage 
which  he  has  awarded.  But  in  such  a 
case  the  appeal  succeeds,  not  on  the 
ground  of  the  rejection  of  the  evidence, 
but  on  the  ground  of  the  inadequacy  of 
the  amount  awarded.  The  Court  of  Ap- 
peal cannot  come  to  the  conclusion  that 
the  evidence  has  been  impix)perly  rejected 
until,  from  the  other  circumstances  of  the 
case,  it  has  concluded  that  the  only  rea- 
sonable exercise  of  discretion  was  to  allow 
the  exact  amount  of  the  salvor's  loss,  or 
that  the  discretion  cannot  even  on  the 
appeal  be  fairly  exercised  without  the 
knowledge  of  the  exact  amount.  It  can- 
not come  to  this  conclusion  until  it  is 
clearly  of  opinion  that  the  amount  awarded 
is  in  the  particular  case  unreasonably  too 
small,  or  that  it  cannot  tell  whether  it 
was  or  was  not  unreasonably  smalL  In 
truth,  a  clear  conclusion  that  the  amount 
awarded  is  unreasonably  too  small  or  too 
large,  or  that  there  are  not  means  of  de- 
termining whether  it  was  unreasonably  too 
large  or  too  small,  is  the  only  ground  on 
which  an  appeal  in  the  case  of  a  salvage 
award  can  be  successful.  The  contention, 
therefore,  of  the  salvors  in  this  case  that 
the  Judge  was  bound  ex  debito  justitice  to 
receive  at  the  time  and  in  the  manner  prof- 
fered the  evidence  proffered  to  him,  on  the 
mere  ground  that  it  was  proffered,  fails.  In 
no  case  has  it  ever  been  held  that  the  Judge 
is  bound  to  receive  such  evidence;  it  must 
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have  been  offered  and  rejected  many  times. 
It  does  not  appear  to  have  been  received 
in  more  than  a  few  cases  in  the  books. 
The  absence  of  any  decision  to  shew  that 
it  must  be  received  is  fatal  to  the  appel- 
lants' contention.  I  have  enquired  from 
the  most  experienced  officers  of  the  Court 
of  Admiralty,  and  find  that  no  one  of  them 
has  ever  known  or  heard  of  any  case  in 
which  in  a  salvage  action  such  an  en« 
quiry  was  ever  referred  to  the  Registrar 
and  merchants  before  the  decree,  or  other- 
wise than  as  a  means  of  working  out  a 
decree  which  has  already  adjudged  that 
a  part  of  the  salvage  reward  shall  be  the 
actual  cost  of  the  repairs  and  their  con- 
sequences. The  cases  of  Tfie  Sunnis'ule 
(2)  and  TJte  De  Bay  (1)  are  not  in  point ; 
in  both  cases  the  evidence  was  received. 

In  Tfie  Sunniside  (2)  counsel  for  a  salvor 
asked  questions  as  to  the  loss  of  profits 
occasioned  to  the  trawler  by  engaging  in 
the  services,  and  also  as  to  tbe  cost  of  re- 
pairing damages  occasioned  to'  the  vessel 
by  rendering  the  services  in  question. 
This  was  objected  to  as  inadmissible,  but 
was  admitted.  In  his  judgment  Sir  James 
Hannen  says,  '*  I  was  asked  to  reject  that 
evidence ;  but  this  I  did  not  consider  my- 
self at  liberty  to  do,  because  it  appears  to 
me  it  was  admissible  as  an  element  to  be 
considered  in  awarding  the  remuneration 
to  be  paid  to  a  vessel  which  had  rendered 
salvage  services.  I  remain  of  the  opinion 
which  I  expressed  yesterday,  after  con- 
sidering it  further,  that  it  is  not  taken 
in  ordinary  cases  as  a  fixed  figure  always 
to  be  allowed  as  in  the  nature  of  damages, 
and  then  to  be  added  to  the  amount 
awarded  for  the  actual  salvage  service. 
As  a  rule  it  appears  to  me  that  the 
amount  for  loss  of  trade  and  so  on  cannot 
be  taken  as  an  actual  figure  in  calculating 
what  the  salvage  reward  is  to  be.  The 
same  remarks  apply,  though  not  with  the 
same  force,  to  the  question  of  damage 
done;  but  there  is  a  reason  in  this  case 
why  a  distinction  should  be  drawn,  and  I 
propose  to  do  it  for  the  purpose  of  this 
case  only." 

In  The  De  Bay  (1)  it  was  contended 
that  seme  of  the  items  ought  not  to  be 
taken  into  consideration  at  all,  as  for  in- 
stance the  loss  on  charter,  and  it  was  fur- 
ther contended  that  in  no  case  ought  the 


items  of  loss  or  damage  to  the  salving 
vessel  to  be  allowed  as  '^  moneys  num- 
bered," but  that  they  should  only  be  gene- 
rally taken  into  account  when  estimating 
the  amount  to  be  awarded  for  salvage  re- 
muneration. "  Their  Lordships,"  it  is 
stated  at  p.  563,  "are  of  opinion  that  it 
is  always  justifiable,  and  sometimes  im- 
port-ant,  when  it  can  be  done,  to  ascertain 
what  damages  and  losses  the  salving  vessel 
has  sustained  in  rendering  the  salvage  ser- 
vices" ;  and  later  they  add,  "  If  there  is  a 
sufficient  fund,  and  the  losses  sustained  by 
the  salvor  are  ascertained,  it  would  be  un- 
reasonable to  reject  the  assistance  to  be 
derived  from  that  knowledge  when  fixing 
the  amount  of  salvage  reward,  and  their 
Lordships  are  unable  to  appreciate  the 
argument  that  that  which  is  known  may 
be  taken  into  account  generally,  bat  not 
specifically."  This  is  only  a  decision  that 
the  Judge  may  receive  Uie  evidence  and 
may  award  specific  sums.  It  is  no  decision 
that  he  must  do  either.  That  the  Judge 
might  in  this  case,  and  that  a  Judge  may 
in  any  case,  receive  such  evidence  is  a  pro- 
position which  is  incontestable.  Whether 
having  received  such  evidence  the  Judge 
has  rightly  acted  upon  it  is  a  matter  of 
appeal.  But  that  is  an  appeal  as  to  the 
amount  awarded.  That  he  may  act  upon  it 
by  directing,  as  a  part  of  his  award,  that 
the  specific  ascertained  amount  of  the  lo&s 
be  paid  to  or  be  realised  by  the  salvor  is 
undoubted,  if  the  other  circumstances  do 
not  render  it  unjust  that  such  amount 
should  be  paid  or  realised.  Such  a  specific 
direction  has  been  given  in  many  cases. 
It  may,  however,  not  be  unworthy  of  ob- 
servation that  in  all  such  cases  the  value 
of  the  property  of  the  salvors  has  been 
small.  £ut  it  follows  from  the  considera- 
tions brought  forward  in  this  judgment 
that  the  Judge  is  never  bound  to  decree 
in  terms,  as  a  part  of  his  award,  that  such 
specific  ascertained  amount  shall  be  paid 
or  realised.  The  Judge  is  always  entitled 
to  award  a  general  sum.  It  follows  thai 
he  is  not  bound  to  receive  evidence  of  a 
specific  ascertained  amount.  It  remains 
to  be  considered  whether  in  the  present 
case  we  are  of  opinion  that  tbe  Judge 
could  not  make  a  reasonably  just  award 
without  hearing  and  considering  the  prof- 
fered   evidence.     I  cannot    so  adjudge. 
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But  after  consulting  the  learned  Judge  of 
the  Admiralty  Court,  and  considering  the 
large  value  of  the  property  saved,  and  the 
undonbted  fact  that  a  largo  injury  was 
suffered  by  the  appellants,  I  have^  with 
the  assent  and  concurrence  of  the  learned 
Judge  of  the  Admiralty  Court,  undertaken 
to  reconsider  his  decree.     In  the  result  I 
have  come  to  the  conclusion  to  vary  his 
decree,  as  follows  :  We  decree  the  appel- 
lants   l,OO0/.y  and    the    cost  of   repairs 
rendered  necessary  by  the  straining  and 
other  injuries  to  the  Missouri  caused  by 
the  salvage  services,  and  the  real  cost,  if 
any,  to  the  owners  of  the  Missouri  of  any 
crew  kept  and  paid  by  them  for  the  service 
of  this  ship  whilst  she  was  under  lepair. 
Such  costs  must  be  ascertained  by  the 
Registrar  and  merchants,  and  the  costs  of 
this  appeal  must  abide  the  result  of  such 
reference,  for  it  may  be  that  the  appellants 
will  not  obtain  in  the  event  more  than 
they  have  been  awarded  by  Mr.  Justice 
Batt.     If,  however,  the  appellants  prefer 
as  an  alternative  to  allow  Mr.  Justice  Butt's 
award  to  stand,  they  may  keep  it,  each  side 
paying  their  own  costs  of  the  appeal. 

Baoqallay,  L.J. — This  is  a  salvage 
action,  and  the  question  involved  in  the 
appeal  is,  by  what  rules,  if  any,  a  Judge 
should  be  guided,  in  such  an  action,  in 
receiving  or  rejecting  evidence,  tendered 
on  behalf  of  the  salvors,  as  to  the  amount 
of  costs  incurred  by  them  in  repairing  in- 
juries occasioned  to  their  ship  by  render- 
ing the  salvage  services,  and  of  the  loss 
arising  from  the  detention  of  their  ship 
whilst  such  repairs  were  being  executed. 

On  the  part  of  the  appellants,  who  are 
the  plaintiffs  in  the  action,  it  has  been 
contended  that  they  were  entitled  ex 
debito  justitice  either  to  have  such  evidence 
received  and  dealt  with  by  the  Judge  him- 
self, or  to  have  the  matter  referred  to  the 
Kegistrar  and  merchants;  whilst  it  has 
been  urged,  on  behalf  of  the  respondents, 
that  it  was  at  the  absolute  discretion  of 
the  Judge  to  receive  or  reject  such  evi- 
dence, and  that  the  exercise  of  such  dis- 
cretion could  not,  consistently  with  the 
recognised  practice  in  salvage  cases,  be  re- 
viewed. In  my  opinion,  each  side,  in  eo 
contending,  put  their  case  too  high. 

As  a  second  point,  it  was  urged,  on 
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behalf  of  the  appellants,  that  under  the 
circumstances  of  the  present  case  certain 
evidence  which  was  tendered  and  rejected 
by  the  learned  Judge  ought  to  have  been 
admitted. 

In  order  that  I  may  make  my  views 
clear  as  to  this  alternative  contention  of 
the  appellants,  I  must  refer,  and  I  shall 
do  so  very  concisely,  to  the  circumstances 
under  which  this  appeal  has  been  brought. 
[The  learned  Judge  having  stated  the  facts 
as  already  set  out,  continued  :]  It  is  not  in 
dispute  that,  at  the  time  when  the  Mis- 
souri  took  the  City  of  Chester  in  tow,  and 
throughout  the  towage  to  Halifax,  the 
weather  was  bad,  that  the  towage  was 
very  heavy,  and  that  after  the  salvage 
service  it  was  found  that  the  Missouri  was 
strained  and  her  crank  shaft  fractured. 
In  reference  to  the  fracture,  the  learned 
Judge,  in  the  course  of  his  judgment,  after 
stating  that  it  might  be  a  very  nice  ques- 
tion, and  one  very  difficult  to  determine, 
whether  the  crank  shaft  was  thoroughly 
sound  before  the  towage  services  were 
rendered,  expressed  himself  as  follows : — 
"Upon  the  whole  I  think  there  is  very 
strong  reason  to  believe  that  the  vessel 
strained  considerably  during  the  towage 
service,  and  because  she  had  the  other 
very  heavy  vessel  in  tow  in  a  heavy  sea- 
way " ;  and  again, "  I  do  not  think  one  can 
shut  one's  eyes  to  the  fact  that  there  was 
a  very  heavy  strain  brought  upon  the 
vessel ;  and,  if  it  is  not  proved  to  demon- 
stration that  the  injuries  were  done  in 
consequence  of  the  strain,  there  is  very 
strong  reason  to  believe  that  they  well 
might  have  been," 

It  will  be  noted  that  the  amount  of  the 
loss  alleged  by  the  plaintiffs  to  have  been 
sustained  by  the  ownei-s  of  the  Missouri 
considerably  exceeds  the  amount  awarded 
to  them,  and  that,  according  to  the  view 
taken  and  acted  upon  by  Mr.  Justice 
Butt,  the  Missouri  may  have  rendered  the 
salvage  services,  not  only  without  any  re- 
muneration to  her  owners,  but  at  a  very 
heavy  loss  to  them.  It  may  be  that  her 
owners  may  have  formed  an  exaggerated 
estimate  of  the  amount  of  loss  which  they 
have  sustained,  but  they  have  been  de- 
prived of  the  opportunity  of  shewing  that 
the  loss  sustained  by  them  is  as  great  as 
they  allege. 
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Now,  one  cannot  help  feeling  that  such 
a  result,  in  this  and  other  cases,  would 
have  a  strong  tendency  to  discourage  the 
rendering  of  salvage  services,  especially 
under  circumstances  similar  to  those  which 
we  are  now  considering,  when  from  the 
very  first  it  was  evident  that  the  towing 
of  the  City  of  CJiester  to  Halifax  must  be 
one  of  a  heavy  character  and  involving 
considerable  risk  to  the  salving  ship. 
These  views  were  thoroughly  present  to 
the  mind  of  Mr.  Justice  Butt,  who  in  the 
course  of  his  judgment  alluded  to  the  in- 
creasing indisposition  to  render  assistance 
to  vessels  in  distress,  and  to  the  necessity 
of  making  liberal  awards  when  such  ser- 
vices were  rendered  :  an  observation  sup- 
ported in  its  application  to  the  present 
case  by  the  fact  that  another  steamer,  the 
Stievia,  had  towed  the  Citi/  of  Chester  for 
twenty-four  hours  on  the  6th  and  7th  of 
March,  and  had  then  abandoned  her,  on 
the  alleged  ground  that  her  own  coals 
were  running  short. 

I  pass  on  to  consider  the  reasons  assigned 
by  the  learned  Judge  for  the  rejection  of 
the  tendered  evidence. 

The  question  was  not  dealt  with  in  the 
course  of  his  judgment  beyond  a  state- 
ment that  he  was  not  going  to  award  any 
amount  for  the  repairs  to  the  crank  shaft 
or  for  the  repairs  to  the  ship ;  but,  in  the 
course  of  the  trial,  when  the  rejected  evi- 
dence, as  to  the  detention  of  the  ship  for 
the  purpose  of  her  being  repaired,  was 
tendered,  he  expressed  himself  as  follows : — 
"I  do  not  think  it  has  anything  to  do 
with  the  question,  save  as  evidence  of  the 
risk  run.  If  you  have  so  much  damage 
done  that  it  costs  you  20,000/.  I  could  not 
have  increased  my  award.  It  is  all  evi- 
dence of  the  risk  you  have  run ;  you  run 
that  risk  for  better  or  worse.  If  you 
do  it  without  injury  at  all  you  earn  so 
much  more — if  not,  you  earn  so  much 
less." 

The  counsel  for  the  plaintiflfs  thereupon 
submitted  that  it  was  the  duty  of  the 
Court  to  see,  if  possible,  that  the  salvors 
were  not  out  of  pocket;  to  which  the 
learned  Judge  replied,  **  I  do  not  agree 
with  that  at  all ;  I  differ  entirely  with  you 
there.  I  think  that  it  may  very  tvell  be 
that  a  vessel  rendering  salvage  services 
would  get  such  an  injury  that  they  would 


be  out  of  pocket.*'  And  when,  upon  the 
rejection  of  the  tendered  evidence,  the 
counsel  for  the  plaintifis  pressed  for  a  re- 
ference to  the  Registrar  and  merchants,  the 
Judge  observed :  "  Salvage  remunenitioii 
is  the  sort  of  compensation,  or  sort  of  price 
to  pay,  for  the  services  rendered,  and  one 
of  the  elements  in  arriving  at  that  is  the 
risk  run  by  the  salvors  and  their  property. 
Now,  in  order  to  appreciate  the  risk  to 
property,  it  is  very  often  material  to  see 
what  did  happen ;  and  if  you  shew  a  col- 
lision between  two  vessels,  or  if  yon  shew 
straining  and  damage  to  the  crank  shaft 
of  the  salving  vessel,  all  that  is  evidence 
of  the  risk,  and  all  that  may  be  veiy  pro- 
perly taken  into  account  in  the  award; 
but  what  I  hold  is  this :  that,  taking  the 
risk  upon  yourself,  and  having  a  greater 
or  less  amount  awarded  you  in  conse- 
quence of  that  risk,  you  are  not  entitled, 
if  the  risk  had  gone  against  you,  to  saj : 
*  Now,  then,  we  claim  not  only  our  award, 
but  we  claim  the  whole  price  of  repairing 
the  injury  done,  and  the  demurrage  during 
the  delay  for  such  repairs.'  1  do  not  think 
that  you  are  entitled  to  that,  and,  if  you 
are  not,  I  do  not  see  how  any  of  this  is 
material  beyond  the  fact  that  your  crank- 
shaft was  broken,  and  the  body  of  your 
engine  was  loosened,  and  matters  of  that 
sort." 

I  have  thought  it  right  to  set  out  at 
some  length  the  grounds,  as  stated  by 
himself,  upon  which  Mr.  Justice  Butt  de- 
clined to  entertain  the  question  of  the 
amount  of  damage  sustained  by  the  A/w- 
sourif  either  by  the  reception  of  evidence 
adduced  before  himself,  or  by  a  reference 
to  the  Registiur  and  merchants. 

I  readily  assent  to  the  proposition 
enunciated  by  him,  that,  in  determining 
the  amount  of  salvage  to  be  awarded  in 
any  particular  case,  one  of  the  matters  to 
be  taken  into  consideration  is  the  amount 
of  risk  run  by  the  calving  ship  in  render- 
ing the  salvage  service,  and  that,  in  esti- 
mating the  amount  of  risk  so  run,  evidence 
of  any  injury  actually  sustained  by  the 
salving  ship  is  admissible ;  but  I  am  un- 
able to  adopt  the  view,  apparently  held  by 
him,  that  the  amount  of  the  salvage  award 
should  in  no  respect  depend  upon  the 
amount  of  loss  occasioned  to  the  owners  of 
the  salving  ship  by  reason  of  the  injury 
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sustained  by  their  ship  in  rendering  the 
service. 

Mr.  Justice  Butt  put  a  strong  case ;  but 
it  illurtrated  his  views  upon  the  subject 
when  he  said,  "If  you  have  so  much 
damage  done  that  it  will  cost  you  20,000^. 
I  cannot  increase  my  award  " ;  and  it  was 
evidently  present  to  his  mind  that  the 
principle  upon  which  he  was  acting  in  the 
present  case  would,  as  I  have  already 
pointed  out,  probably  leave  the  owners  of 
the  Missouri  not  only  unrewarded  for  their 
salvage  services,  but  heavy  losers  through 
having  rendered  them. 

If  I  rightly  appreciate  the  language  used 
by  the  learned  Judge,  he  considered  him- 
self bound,  by  rules  recognised  by  his  pre- 
decessors in  the  Court  of  Admiralty,  to 
reject  the  tendered  evidence ;  but  he  never- 
theless, at  the  time  when  he  rejected  it, 
expressed  himself  to  the  effect  that  the 
question  involved  was  of  great  importance, 
and  one  which  in  his  time  had  never  been 
satisfactorily  argued,  and  that,  though 
objections  had  been  from  time  to  time  taken 
and  rulings  made,  it  had  always  been 
without  argument;  and,  though  the  ad- 
mission of  the  rejected  evidence  or  a  re- 
ference to  the  Registrar  and  merchants  was 
strongly  pressed  by  the  counsel  for  the 
plaintiffs,  and  as  strongly  opposed  on  be- 
half of  the  defendants,  it  does  not  appear 
that  there  was  any  argument  upon  the 
question  before  Mr.  Justice  Butt.  It  has, 
however,  been  veiy  ably  discussed  before 

In  the  course  of  the  arguments  nume- 
roas  cases  were  cited  by  the  counsel  for  the 
plaintifis  in  which  the  Court  of  Admiralty 
has  decreed  payment  to  the  owners  of 
salving  ships  for  the  losses  sustained  by 
them  in  consequence  of  injuries  to  their 
ships  whilst  rendering  the  salvage  services. 
In  some  of  such  cases  the  Court  itself  i*e- 
ceived  evidence  as  to  the  amount  of  such 
lasses,  and  in  othera  it  referred  it  to  the 
Registrar  and  merchants  to  ascertain  and 
report  to  the  Court.  Amongst  others,  our 
attention  was  directed  to  the  cases  of  llie 
Oscar  (3),  The  Salricia  (4),  and  T/te  Jane 
(5)— all  decided  by  Sir  Christopher  R  obi n- 
aon— 2%€  Saratoga  (6),  and  The  Mud 
Hopper  (7). 

I  deem  it  unnecessary  to  refer  to  these 
cases  in  detail,  as,  since  the  decision  of 
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Mr.  Justice  Butt  on  the  1st  of  May,  1883, 
in  the  case  now  under  consideration,  two 
other  judgments  have  been  delivered  :  the 
one  by  Sir  James  Hannen  on  the  21st  of 
the  same  month,  in  the  case  of  The  Suniii- 
side  (2),  and  the  other  by  the  same  learned 
Judge  in  the  Privy  Council,  on  the  30th 
of  June  following,  in  the  case  of  The  De 
Bay  (1),  in  which  similar  questions  ai*08e 
to  those  with  which  we  now  have  to  deal. 
The  material  facts  in  the  case  of  The 
Sunniside  (2)  were  as  follows : — On  the  7th 
of  November,  1882,  the  Sunniside  steamer 
broke  down  when  she  was  about  twelve 
miles    east    of    Scarborough,   bound    for 
Shields;   salvage  services  were   rendered 
by  several  vessels,  and  amongst  others  by 
a  steam  trawler  named  the  Monarch,     In 
the  action,  which  was  a  salvage  action, 
evidence  was  tendered  by  the  counsel  for 
the  Monarch  as  to  the  cost  of  repairing 
damages  occasioned  to  her  whilst  rendering 
the  salvage  services,  and  of  the   loss  of 
profi^s  whilst  so  engaged ;  and  this  evidence 
was  received  by  Sir  James  Hannen,  though 
urged  by  the  counsel  for  the  Sunniside  to 
reject  it;    and  in  the  result  Sir  James 
Hannen  awaixled  to  the  Monarch  200/.  in 
respect  of  salvage  pure  and  proper,  and 
100/.  beyond  that  sum  for  loss  of  profits 
and  repairs.     As  before  mentioned,  this 
award  was  made  on  the  21st  of  May,  1883, 
three  weeks  after  the  judgment  of  Mr. 
Justice  Butt  in  the  present  case. 

In  the  course  of  his  judgment  Sir  James 
Hannen,  after  describing  the  extent  to 
which  he  considered  that  the  several  vessels 
had  rendered  services,  and  stating  that  in 
his  opinion  the  Monarch  was  the  vessel 
which  performed  the  real  salvage  service, 
expressed  himself  as  follows : — "  A  ques- 
tion ai*ose  at  the  hearing  yesterday  as  to 
the  admissibility  and  effect  of  evidence  of 
what  a  salving  vessel  might  have  earned 
if  she  had  not  been  occupied  in  rendering 
the  salvage  service.  I  was  asked  to  reject 
that  evidence,  but  this  I  did  not  consider 
myself  at  liberty  to  do,  because  it  appears 
to  me  it  is  admissible  as  an  element  to  be 
considei^  in  awai^ding  the  remuneration 
to  be  paid  to  a  vessel  which  has  rendered 
salvage  services.  I  remain  of  the  opinion 
which  I  expressed  yesterday,  after  con- 
sidering it  further,  that  it  is  not  to  be 
taken  in  ordinary  cases  as  a  fixed  figure 
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always  to  be  allowed  as  in  the  nature  of 
damage  and  then  to  be  added  to  the  amount 
awarded  for  the  actual  salvage  service.  I 
think  the  loss  of  earnings  and  the  actual 
services  must  be  considered  under  ordinary 
circumstances  together.  It  is  to  be  re- 
membered that  the  reason  why  so  high  a 
rate  of  remuneration  is  given  for  salvage 
service  is  because  of  the  sacrifices  which 
the  salving  vessel  makes;  but  to  give^as  it 
were,  damages  for  the  sacrifices  made,  and 
also  a  high  rate  of  salvage  remuneration, 
would  be  to  give  that  remuneration  twice 
over.  As  a  rule,  therefore,  it  appears  to 
me  that  the  amount  for  loss  of  trade  and 
so  on  cannot  be  taken  aa  an  actual  figure 
in  calculating  what  the  salvage  reward  is 
to  be.  The  same  remarks  apply,  though 
not  with  the  same  force,  to  the  question  of 
damage  done.  But  there  is  a  reason  in 
this  case  why  a  distinction  should  be 
drawn,  and  I  propose  to  do  it  for  the  pur- 
poses of  this  case  only  " ;  and  he  then  pro- 
ceeded to  state  why,  in  the  case  before 
him,  he  thought  it  right  to  assess  the 
amount  of  salvage,  pure  and  simple,  apart 
from  the  amount  which  he  awarded  for 
cost  of  repairs  and  loss  of  profits. 

The  decision  in  the  case  of  TJie  Sunniside 
(2)  appears  to  me  to  affirm  the  follow- 
ing propositions :  1.  In  a  salvage  action, 
evidence  is  admissible  of  the  cost  of  repair- 
ing damage  done  to  the  salving  vessel  in 
consequence  of  rendering  salvage  service, 
and  of  the  loss  of  earnings  occasioned  by 
any  injury  in  such  service.  2.  Such  cost 
and  loss  are  elements  for  consideration  in 
estimating  the  amount  of  the  salvage  re- 
ward. 3.  Under  ordinary  circumstonces 
the  amounts  of  such  costs  and  loss  ought 
not  to  be  taken  as  "  fixed  figures ''  or 
"  moneys  numbered/'  to  be  allowed  in  the 
nature  of  damage,  added  to  the  amount  of 
the  award  for  actual  salvage  service,  but 
should  be  taken  into  consideration  in 
arriving  at  the  amount  to  be  so  awarded. 
4.  Under  special  circumstances,  of  which 
the  case  of  The  Sunniside  (2)  was  itself  an 
illustration,  the  amounts,  when  ascertained, 
of  cost  incurred  for  repairs  and  of  loss  of 
earnings  may  properly  be  taken  as  <<  fixed 
figures,"  and  added  to  the  award  for  actual 
salvage  service. 

With  respect  to  the  first  of  these  pro- 
positions, it  is  to  be  observed  that  it  goes 


no  further  than  to  affirm  that  the  evidence 
therein  mentioned  is  admiBsible ;  batitmust 
be  borne  in  mind  that  the  only  question 
raised  was,  whether  it  was  admissible. 

I  pass  on  to  consider  the  case  of  The  Dt 
Bay  (I),  the  material  facts  of  which  were 
as  follows : — In  the  month  of  September, 
1881,  the  Mary  Louisa^  a  steamship  of 
1,287  registered  tonnage,  in  ballast,  and 
bound  from  Marseilles  to  a  port  in  Sicily, 
fell  in  with  the  De  Bay^  a  screw  steamer, 
of  1,805  tons  register,  bound  to  Rangoon, 
with   a  geneiul  cargo;  the  De  Bay  was 
making  signals  of  distress,  having  lost  her 
propeller ;  the  Mary  Louisa  towed  the  De 
Bay  to  Malta ;  the  services,  which  lasted 
about  sixty- two  hours,  were  rendered  under 
cii'cumstances  of  great  difficulty  and  some 
danger,  and  it  was  allied  by  the  owners  of 
the  Mary  Louisa  that  their  ship  sustained 
considerable  damage  consequent  on  the 
services  so  rendered.     A  suit  for  salvage 
was  brought  by  the  Mary  Louisa  against 
the  De  Bay  in  the  Vice- Admiralty  Court 
of  Malta,  the  value  of  the  De  Bay  her 
cargo  and  freight  being  agreed  at  67,000il, 
iind  the  Judge  awarded  the  sum  of  3,535/. 
for   loss   and   damages,    and    5,000^  for 
salvage  services,  making  together  8,535/. 
From   that  judgment  the  owners  of  the 
De  Bay  appealed  to  the  Privy  Council, 
and,  in  support  of  their  appeal,  contended 
that  in  no  case  ought  the  items  of  loss  or 
damage  to  the  salvage  vessel  to  be  allowed 
as  '*  moneys   numbered,"  but  that  they 
should  only  be  taken  into  account  gener^ 
ally,  when  estimating  the  amount  to  be 
awarded  for  salvage  remuneration;  they 
also  contended  that  some  of  the  items  of 
loss  or  damage  ought  not  to  have  been 
taken  into  consideration  at  all. 

The  judgment  delivered  by  Sir  James 
Hannen  contained  passages  in  the  follow- 
ing terms  : — '*  Their  Lordships  are  of 
opinion  that  it  is  always  justiSSable,  and 
sometimes  important  when  it  can  be  done, 
to  ascertain  what  damages  and  losses  the 
salving  vessel  has  sustained  in  rendering  the 
salvage  services.  It  is  frequently  difficult 
and  expensive,  and  sometimes  impossible, 
to  ascertain  with  exactness  the  amount  of 
such  loss,  and  in  such  cases  the  amoont  of 
salvage  must  be  assessed  in  a  general 
manner  upon  so  liberal  a  scale  as  to  cover 
the  losses  and  to  afford  also  an  adequate 


Vol.  53.] 


MiCffAELMAS   1883  to  MICflAELMAS   1884. 


r     • 

99 


The  City  of  Chester  {App.),  Adm. 

reward  for  the  services  rendered.  In  the 
af^eesment  of  salvage  regard  must  always 
be  had  to  the  question  whether  the  property 
saved  is  of  sufficient  value  to  supply  a  fund 
for  the  due  reward  of  the  salvors,  without 
depriving  the  owner  of  that  benefit  which  it 
is  the  object  of  the  salvage  service  to  secure 
to  him.  If,  as  in  the  present  case,  the 
fand  is  ample,  it  is  but  just  that  the  losses 
voluntarily  incurred  by  the  salvor  should 
be  transferred  to  the  owner  of  the  property 
saved,  for  whose  advantage  the  sacrifice 
has  been  made,  and  in  addition  to  this  the 
salvor  should  receive  a  compensation  for 
his  exertion,  and  for  the  risk  he  runs  of 
not  receiving  any  compensation  in  the 
event  of  his  services  proving  inefiectual ; 
for  if  no  more  than  a  restitutio  in  integrum 
were  awarded  there  would  be  no  induce- 
ment to  shipowners  to  allow  their  vessels 
to  engage  in  salvage  services."  And  again, 
*•  their  Lordships  are  therefore  of  opinion 
that  the  learned  Judge  below  has  not 
adopted  an  erroneous  principle  in  first  esti- 
mating the  amount  of  loss  sustained  by  the 
Mart/  Louisa  and  then  adding  to  it  an 
amount  for  salvage  services." 

Their  Lordships,  however,  having  ex- 
amined into  the  evidence,  did  not  accept 
all  the  items  of  loss  which  had  been  taken 
into  consideration  by  the  Judge  of  the 
Vice- Admiralty  Court,  and  they  further 
considered,  for  the  reasons  expressed  in 
the  judgment,  that  he  had  awarded  too 
large  a  sum  for  salvage  remuneration,  and 
they  accordingly  held  that  an  aggregate  of 
6,000^.  was  sufficient. 

The  case  of  The  iJe  Bai/  (1)  has,  in  my 
opinion,  established  the  following  proposi- 
tion :  tiiat  the  cost  of  repairing  injuries 
occasioned  by  rendering  salvage  service, 
and  the  loss  of  earnings  arising  from  the 
detention  of  the  ship  whilst  such  repairs 
are  being  executed,  ought  to  be  ascertained 
with  precision  where  practicable. 

In  some  cases,  which  will  readily  suggest 
themselves,  the  actual  cost  of  repairs  and 
loss  of  earnings  may  be  immaterial — iis,  for 
instance,  if  they  clearly  exceed  the  recog- 
nhfed  limits  of  salvage  award ;  in  such  a 
case  it  would  be  a  waste  of  time  and  money 
to  enter  into  evidence;  in  other  cases  it 
may  be  extremely  difficult,  if  not  impossi- 
ble, to  ascertain  with  exactness  the  amount 
of  such  cost  and  loss,  and  in  such  cases 


estimates  must  be  adopted  in  making  the 
general  award. 

During  the  arguments  in  the  Privy 
Council  in  the  case  of  TVie  De  Bay  (1)  it 
was  urged,  ai^  it  has  been  urged  before  us, 
that  by  allowing  the  costs  of  repairs  and 
loss  of  earnings,  and  then  a  further  sum 
for  salvage,  the  salvors  would  receive  pay- 
ment of  their  losses  twice  over ;  but,  as 
was  pointed  out  in  the  judgment  delivered 
by  Sir  James  Hannen,  such  a  result  could 
only  be  brought  about  by  the  Court,  aftor 
giving  the  amount  of  the  alleged  losses 
specially,  taking  them  again  into  consider- 
ation when  awarding  the  salvage  remu- 
neration  an  error  into  which  it  cpuld  not 
be  presumed  that  any  Judge  would  fall. 

The  cases  of  The  Martha  (9),  The  En- 
chavtresa  (10),  The  EUora  (11),  and  The 
Star  of  India  (12)  were  cited  on  behalf 
of  the  respondents,  but  they  do  not  appear 
to  me  to  displace  the  authority  of  the  older 
cases  cited  on  behalf  of  the  appellants,  and 
which  were  referred  to,  approved,  and 
acted  upon  in  the  cases  of  The  Sunniside 
(2)  and  The  De  Bay  (1).  I  fully  recognise 
the  very  large  discretion  which  is  vested 
in  the  Judge  when  dealing  with  salvage 
cases :  but  it  is,  in  my  opinion,  a  discre- 
tion the  exercise  of  which  may  be  reviewed, 
and,  however  unwilling  a  Court  of  Appeal 
may  be  to  interfere  with  a  decision  at 
which  the  Judge,  in  the  exercise  of  his 
discretion,  has  arrived,  it  is  its  plain  duty 
to  do  so  when  in  its  opinion  the  discretion 
has  been  exercised  in  a  manner  which  has 
failed  to  do  complete  justice  between  the 
litigant  parties.  The  alterations  which  are 
occasionally  made  in  the  amount  of  salvage 
awards  illustrate  the  general  principle  to 
which  I  am  adverting,  and  a  rejection  of 
evidence  which  ought  to  have  been  received 
would  appear  to  be  a  stronger  case  for  its 
application. 

Under  these  circumstances  I  cannot  as- 
sent to  the  argument  of  Mr.  Webster  that 
the  principles  enunciated  in  the  judgment 
in  the  case  of  Tlie  De  Bay  (1 )  are  unsound ; 
on  the  contrary,  it  appeai-s  to  me  not  on'- 
that  they  are  sound,  liav.ii/  v  *j  ^  ' 
authority,    but   that   the^'    arc   v 

(10)  Lash.  93  ;  30  Law  J.  Rep.  Adm.  16. 

(11)  Lush.  550. 

(12)  45  Law  J.  Bep.  P.,  D.  k  A.  102;  Law 
Bep.  1  P.  D.  466. 
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both  with  justice  and  policy,  when  we  bear 
in  mind  the  purposes  for  which  the  juris- 
diction of  our  Courts  is  exercised  in  salvage 
cases. 

For  these  reasons,  and  beai-ing  in  mind 
that  the  property  salved  in  the  present  case 
was  of  siifficient  value  to  supply  a  fund  for 
the  due  reward  of  the  salvors,  I  think  that 
the  learned  Judge  by  whom  this  action 
was  tried  ought  either  to  have  received  the 
evidence  which  was  i-ejected  before  making 
his  award,  or  to  have  made  his  award  for  the 
salvage  service  proper,  and  to  have  referred 
it  to  the  K^isti*ar  and  merchants  to  esti- 
mate the  additional  allowance  for  costs  of 
i*epairs  and  loss  arising  from  detention. 

LiNDLEY,  L.J. — This  is  an  appeal  by  the 
owners  of  the  steamship  Missouri  against 
a  decision  of  Mr.  Justice  Butt,  award- 
ing a  sum  of  6,500^.  for  salvage  services 
rendered  by  the  Missouri  to  the  steamship 
Citu  of  Cfiester,  The  value  of  the  salved 
property  was  179,000^.,  and  there  were  111 
passengers  on  board  the  Citt/  of  Cfisster. 
The  value  of  the  salving  property  was 
189,000/.,  and  the  Court  apportioned  the 
6,500Z.  awarded  as  follows : — 4,500/.  to 
the  owners  of  the  Missouri,  and  2,000/.  to 
the  master  and  crew. 

The  sum  of  4,500/.  awarded  to  the 
owners  of  the  salving  ship  is  a  very  large 
sum ;  but,  large  as  it  is,  her  owners  com- 
plain that  it  is  not  enough  to  cover  the  loss 
they  have  actually  sustained  by  reason  of 
the  services  their  ship  rendered  to  the  City 
of  Chester,  They  allege  that  the  Missouri 
broke  her  crank  shaft  and  suffered  further 
injury,  and  that  the  cost  of  repairs  alone 
amounted  to  between  2,000/.  and  2,500/. 
They  fui-ther  allege  that  it  took  thirty 
days  to  make  good  these  repairs,  and, 
taking  the  demurrage  rate  of  the  Missouri 
to  be  1 28/.  1 3s,  a  day,  they  estimate  their 
loss  occasioned  by  her  detention  for  repairs 
at  3,900/.,  making  their  whole  actual  loss 
from  5,£00/.  to  6,400/.  By  the  statement 
of  'claim  the  plaintiffs  demanded,  if  neces- 
sary, a  reference  to  the  Registrar  and  mer- 
chants to  ascertain  the  amount  of  damage 
luffered  by  the  Missouri  in  rendering  the 
salvage  services. 

At  the  trial  the  plaintiffs  tendered  evi- 
dence in  support  of  their  above  mentioned 
claims,  but  the  learned  Judge  refused  to 


receive  it ;  and  he  refused  to  direct  a  refer- 
ence to  the  Registrar  and  merchants  to 
ascertain  the  amount  of  loss  actually  sus- 
tained by  reason  of  the  injuries  done  to 
the  Missouri  and  of  her  detention  for 
repair.  The  view  taken  by  the  learned 
Judge  is  thus  expressed : — "  The  substan- 
tial question  raised  by  the  appeal  is  whe- 
ther the  learned  Judge  ought  to  have 
received  evidence  of  the  above-mentioned 
losses,  and  whether  he  ought,  considering 
the  nature  of  the  salvage  services  and  the 
great  value  of  the  property  salved,  to 
have  awarded  to  the  owners  of  the  salving 
ship  such  a  sum  as  would  at  least  cover 
their  losses  out  of  pocket."  I  think  be 
ought,  and  my  reasons  for  so  thinking  are 
as  follows  : — Salvage  is  the  compensation 
made  to  those  by  whose  assistance  a  ship 
or  its  cargo  has  been  saved  from  impend- 
ing peril  or  recovered  from  actual  loss. 
The  claim  to  compensation  for  salvage  ser- 
vices is  enforceable  by  action  in  the  Court 
of  Admiralty.  The  persons  in  whose 
favour  the  claim  will  be  recognised,  and 
the  circumstances  under  which  compensa- 
tion to  them  will  be  awarded,  have  been 
the  subject  of  judicial  decision,  and  the 
leading  principles  applicable  to  these 
matters  may  be  taken  as  settled.  If  the 
claimants  come  within  the  recognised  dass 
of  salvors,  and  the  circumstajnoes  ander 
which  compensation  is  habitually  awarded 
are  proved,  their  claim  is  allowed.  In 
such  cases  the  claim  is  made  and  allowed, 
not  as  a  matter  of  &vour  which  can  be 
granted  or  refused  at  the  arbitrary  discre* 
tion  of  the  Court,  but  as  a  matter  of 
right. 

The  Mercantile  Law  Amendment  Act, 
1854  (17  <k  18  Vict.  c.  104),  s.  458,  clearly 
recognises  this  right.  It  is  true  the  Act 
in  section  458  is  confined  to  salvage  in  the 
United  Kingdom,  but  by  the  law  of  this 
country  the  nature  of  the  right  does  not 
depend  upon  whether  the  salvage  services 
were  rendered  on  the  high  seas  or  on  British 
territorial  waters. 

The  lien  which  salvors  have  is  only  con- 
sistent with  the  existence  of  a  right  to  be 
remunerated  for  their  services,  and  this 
lien  exists  wherever  the  services  may  have 
been  rendered. 

But  although  the  salvors  have  a  right 
to  compensation  for  salvage  services,^ 
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amount  to  which  they  are  entitled  is  not 
fixed  more  definitely  than  by  saying  it 
ought  to  be  reasonable.  What  is  reason- 
able in  any  case  must  depend  upon  all 
the  circumstances  of  that  case ;  and  dif- 
ferent minds  will  naturally  sometimes 
differ  in  their  views  of  what  is  reasonable. 
But  here  again  some  circumstances  are 
always  material  for  consideration,  and 
these  have  been  ascertained  by  experience, 
and  the  Court  has  for  its  guidance  a  long 
course  of  judicial  decision  to  assist  it  in 
coining  to  a  proper  conclusion  in  each  par- 
ticular casa 

The  first  matter  for  consideration  is  the 
nature  of  the  service  rendered,  the  danger 
from  which  the  one  ship  has  been  saved, 
and  the  danger  to  which  the  other  ship  has 
been  exposed.  Under  this  head  have  to 
be  considered  the  skill  and  courage  of  the 
salvors,  and  the  risk  of  life  and  death  as 
well  to  the  saved  as  to  their  rescuers.  A 
salvage  service  which  hardly  exceeds  ordi- 
nary towage  is  naturally  remunerated  on 
a  very  dififerent  scale  from  an  heroic 
rescue  from  imminent  destruction. 

The  next  matter  for  consideration  is  the 
value  of  the  property  saved.  The  primary 
object  of  saving  a  ship  and  her  cargo  from 
loss  is  to  preserve  them  for  their  owners, 
and  this  object  would  be  defeated  if  the 
remuneration  awarded  to  the  salvors  were 
Ko  large  as  to  deprive  the  owners  of  the 
saved  ship  and  cargo  of  all  benefit  from 
their  preservation.  This  consideration  at 
once  limits  the  amount  of  the  salvors'  re- 
muneration ;  for,  however  meritorious  their 
services,  salvors  are  never  awarded  such  a 
sum  as  to  make  thase  services  useless  to 
those  who  have  to  pay  for  them.  The 
value  of  the  ship  and  cargo  saved  is  there- 
fore always  one  element,  and  a  very  im- 
portant element,  in  considering  the  amount 
to  be  awarded  to  salvors.  There  is  not, 
however,  any  definite  rule  either  as  to  the 
proportion  of  value  to  be  given  to  the 
Kftlvors,  or  as  to  the  proportion  to  be  left  for 
the  owners  of  the  property  saved — see  The 
JSalacia  (4) ;  and  it  is  obvious  that  whilst 
a  small  percentage  on  a  very  large  value 
might  be  an  ample  remuneration  in  one 
case,  a  very  large  percentage  on  a  small 
value  might  be  a  very  inadequate  remune- 
ration in  another  case.  The  risk  of  getting 
little  by  reason  of  the  comparatively  small 
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value  of  the  property  saved  is  one  of  those 
risks  which  salvors  always  run. 

Another  circumstance  which  has  to  be 
taken  into  consideration  is  the  risk  salvors 
always  run  of  getting  nothing  at  all  by 
reason  of  the  failure  of  their  efforts  to  save. 
However  strenuous  those  efforts,  however 
heroic,  still  if  unsuccessful  they  go  un- 
rewarded. They  have  not  in  the  result 
benefited  the  owners  of  the  ship  or  cargo, 
and  there  is  nothing  preserved  out  of  which 
remuneration  can  be  paid. 

Another  circumstance  to  be  considered 
is  the  importance  of  so  remunerating 
salvors  as  to  make  it  worth  their  while  to 
succour  ships  in  distress.  This  considera- 
tion renders  it  necessary  to  be  liberal  not 
only  to  captains  and  crews  who  perform 
the  salvage  services,  but  also  to  the  owners 
of  vessels  engaged  in  those  services  where 
such  vessels  have  been  injured  or  exposed 
to  danger.  The  salving  vessel  is  often 
herself  expased  to  imminent  peril ;  the 
lisk  of  loss  or  damage  to  her  is  often  very 
great;  and  the  damage  actually  done  to 
her,  and  the  loss  actually  sustained  by  her 
owner  from  delay  in  her  voyage  and  other- 
wise, may  be,  and  often  is,  very  consider- 
able. Hence  one  element  in  determining 
the  amount  to  be  awarded  for  salvage  ser- 
vices is  the  value  of  the  salving  ship  and 
cargo  which  have  been  exposed  to  risk; 
and  the  nature  and  extent  of  the  nsk  are 
other  elements  for  consideration.  Where 
the  salving  vessel  is,  as  in  the  present 
case,  a  large  and  valuable  steamer,  exposed 
to  great  risk,  the  claims  of  her  owner 
deserve  very  favourable  attention — see 
per  Dr.  Lushington  in  T/te  Spirit  of  the 
Age  (13).  Unless,  where  the  »il ving  vewel 
is  a  valuable  steamer,  the  remuneration 
awarded  to  her  owner  is  sufficient  to  cover 
this  risk,  owners  of  such  vessels  will 
naturally  discourage  their  employment  in 
salvage  services  :  a  result  which  would  be 
very  disastrous,  and  which  the  Court 
should  do  what  it  can  to  prevent.  In 
order  to  avoid  such  a  consequence  as  this 
it  is  necessary  that  the  amount  of  com- 
pensation awarded  to  the  owner  of  the 
salving  ship  shall,  whenever  practicable, 
be  sufficiently  large  to  cover  the  risk  of 
damage  and  loss  which  he  ran,  where  for- 

(13)  fcJwanst.  286. 
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funately  none  has  been  sustained;  and 
where  damage  and  loss  have  been  in  fact 
sustained,  and  its  amount  can  be  ascer- 
tained, it  is  necessary  that  the  sum  awarded 
shall,  when  possible,  be  large  enough  to 
cover  sach  amount.  This  amount,  how- 
ever, ought  not  to  be  the  measure  of  the 
remuneration,  for  the  damage  actually 
sustained  may  be  very  small,  and  there 
may  have  been  serious  risk  of  sustaining 
much  greater  damage :  besides  which  there 
is  always  the  risk  of  earning  nothing  by 
reason  of  the  loss  of  the  succoured  vessel. 
The  amount  of  loss  actually  sustained  by 
the  owner  of  the  salving  ship  can  therefore 
seldom,  if  ever,  be  the  maximum  limit  of 
the  remuneration  to  be  awarded  to  him. 
Neither  can  such  loss  be  always  the  mini- 
mum limit ;  it  never  can  be  so  where  the 
value  of  the  ship  and  cargo  saved  is  too 
small  to  admit  of  payment  in  full  of  the 
loss  in  question.  And  even  where  the 
value  Ls  sufficient,  the  salvage  service  may 
be  so  trifling  as  to  render  it  unreasonable 
to  throw  the  loss  sustained  by  the  salvors 
on  the  owners  of  the  property  saved.  But 
where  the  salvage  services  have  been  dan- 
gerous to  the  salvors,  and  have  occasioned 
them  serious  pecuniary  loss,  and  have  been 
highly  valuable  to  the  ownera  of  the  pro- 
perty saved,  and  where  the  value  of  the 
ship  and  cargo  saved  is  ample  not  only  to 
defray  the  loss  sustained  by  the  sal  vol's  in 
addition  to  a  proper  sum  for  the  services 
of  the  master  and  crew  of  the  salving  ship, 
but  also  to  leave  a  substantial  surplus  for 
the  owner  of  the  property  saved,  in  such  a 
case  the  sum  to  be  awarded  to  the  owner 
of  the  salving  ship  ought  to  be  enough  to 
cover  her  actual  loss  and  whatever  addi- 
tional risk  he  ran.  Of  course  care  must 
be  taken  not  to  fall  into  the  error  of  re- 
munemting  him  twice  over  for  the  same 
risk ;  he  must  not  be  remunerated  for  the 
risk  he  ran  of  suffering  the  loss  the  amount 
of  which  is  ascei*tained  and  taken  into 
consideration  as  the  loss  susttiined. 

Another  very  important  reason  for 
ascertaining  the  amount  of  pecuniary  loss 
Kosbained  by  the  owner  of  the  salving 
vessel  is  to  enable  the  Court  to  make  a 
proper  apportionment  of  the  total  sum 
awarded  for  salvage  services,  for  it  is 
obvious  that  no  part  of  that  sum  which 
is  given   to  cover  the  risk    run   by   the 


shipowner  or  damage  to  the  ship  ought  to 
go  to  the  master  or  crew. 

Having  thus  examined  the  principles 
appUcable  to  this  subject,  it  is  neoessaiy 
to  turn  to  the  authorities  and  see  how 
they  stand. 

In  The  Oscar  (3)  the  value  of  the  salved 
ship  and  cargo  was  2,400/. ;  the  sum  of 
220/.  was  awarded  for  salvage,  and  appor- 
tioned between  five  salving  smacks;  but 
in  addition  to  this  sum  Sir  Christopher 
Robinson  directed  a  reference  to  the 
Registrar  and  merchants  to  ascertain  the 
amount  of  loss  and  damage  actually  sus- 
tained by  the  different  salvors. 

Again,  in  The  Salacia  (4),  the  same 
learned  Judge  awarded  1,500/.  for  salvage 
services,  and  in  addition  600/.  to  the 
owners  of  the  salving  ship  for  injury  sus- 
tained by  her,  and  a  further  sum  of  1,000/. 
to  them  for  the  loss  of  a  sealing  voyage. 
This  last  sum  was  assessed  by  the  Regis- 
trar and  merchants,  to  whom  the  assess- 
ment of  this  loss  was  referred.  The 
learned  Judge  remarked  upon  the  report 
of  the  Registrar  and  merchants  that  ''it 
relieves  the  Court  from  the  task  of  form- 
ing conjectural  estimates  of  such  conse- 
quences as  are  attributed  to  the  engage- 
ment of  the  vessel  in  this  salvage  service." 
In  all  juchcial  investigations  it  is  desirable 
to  substitute  accuracy  for  conjecture  when 
the  expense  of  so  doing  is  not  too  great. 

In  The  Jane  (5)  the  same  learned  Judge 
awarded  1,200/.  in  all.  Of  this  sum  500/. 
was  awarded  to  the  Master  and  crew  of 
the  salving  ship,  and  700/.  was  given  to 
her  owners  for  demurrage,  repairs,  risks, 
and  expenses.  The  value  of  the  ship  and 
cargo  salved  was  7,000/.  The  ownei-s  of 
the  salving  ship  claimed  350/.  for  demur- 
rage, repairs,  and  expenses,  and  there 
being  no  dispute  as  to  these  figures  no 
ref^t^nce  to  ascertain  them  was  necessary, 
and  they  were  accordingly  adopted  by  the 
Court. 

In  T/ie  Saratoga  (6)  the  value  of  the 
ship  and  cargo  salved  was  52,092/.  The 
salving  vessel  was  a  steamer,  and  was 
crushed  against  the  landing-stage  at 
Liverpool,  and  was  damaged.  Dr.  Lnsh- 
ington  estimated  the  damage  at  150/.,  the 
loss  of  employment  when  under  repair 
at  250/.,  making  together  400/.,  and  he 
awai'ded  600/.   in  all.      There  seems  to 
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have  been  no  discussion  in  this  case  as  to 
the  admissibility  or  non-admissibility  of 
evidence  as  to  the  cost  of  repairing  the 
damage  sustained  or  as  to  the  loss  of  em- 
ployment, but  it  is  plain  from  the  judg- 
ment that  Dr.  Lushington  fixed  the  sal- 
vage awarded  at  an  amount  sufficient  to 
cover  these  losses  as  well  as  ordinary  sal- 
vage services. 

In  Ths  Albert  (14),  Dr.  Lushington, 
in  awarding  400/.  to  a  cutter  which  was 
damaged  in  saving  a  ship  and  cargo  worth 
1,672/.,  expressly  said  the  400/.  included 
the  damage  to  the  cutter  This  remark 
again  shews  that  the  salvage  awarded 
ought  at  all  events  to  cover  the  amount 
of  damage  sustained  by  the  salving  vessel 
when  the  property  saved  is  of  sufficient 
value  to  enable  this  to  be  done.  This 
ca^e  is  reported  with  two  others,  The  Otto 
Herman  and  The  EUa  Constance^  and  in 
the  head-note  it  is  stated  ''  in  all  cases 
the  value  of  the  vessel  salving  is  regarded, 
and  to  whatever  remuneration  is  given 
must  be  added  a  sum  to  meet  any 
damage  she  sustains."  But  I  cannot  find 
anything  in  the  judgments  in  those  cases 
which  warrants  so  wide  a  proposition. 
It  is  evidently  inaccurate  whei*e  the  damage 
done  to  the  salving  ship  is  very  great 
compared  with  the  value  of  the  ship  and 
cargo  salved. 

In  The  Mud  Hopper  (7),  Sir  R.  PhiUi- 
more  expressly  decided,  after  argument, 
that  the  owner  of  the  salving  ship  was 
entitled  to  be  compensated  for  the  damage 
to  the  ship  and  for  her  detention  during 
repair,  in  addition  to  what  was  awarded 
for  salvage  services.  In  this  case  the 
principle  being  decided,  the  figures  were 
agreed. 

In  Hu  Sunniside  (2)  evidence  was 
tendered  of  what  the  salving  vessel — the 
Monarch — might  have  earned  if  she  had 
not  been  occupied  in  rendering  the  salvage 
service,  and  also  of  the  cost  of  re{jairing 
the  damage  done  to  her.  This  evidence 
was  objected  to  on  the  ground  that  no 
fixed  sum  could  be  awarded  for  these 
matters,  in  addition  to  the  sum  given  as 
a  salvage  reward,  which  covered  these 
items.  Sir  James  Hannen  admitted  the 
evidence  as  an  element  to  be  considered  in 

(U)  33  Law  J.  Kep.  Adm.  191. 
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awarding  the  remuneration  to  be  paid  to  a 
vessel  which  has  rendered  salvage  services, 
and  he  awarded  the  Monarcfi  200/.  for 
salvage  services  pure  and  proper,  and 
100/.  beyond  that  for  loss  of  profit  and 
repairs. 

The  last  and  most  important  case  in 
which  this  question  has  been  discussed, 
was  the  case  of  The  De  Bay  (1),  decided 
by  the  Privy  Council.  In  that  case  the 
Judge  of  the  Vice-Admiralty  Court  of 
Malta  had  awarded  a  salving  ship  5,000/. 
for  salvage  services,  and  3,500/.  for  de- 
murrage and  damages— that  is,  8,500/  in 
all.  An  appeal  was  brought  on  the  ground 
that  this  sum  was  excessive,  and  the  Privy 
Council  reduced  the  amount  to  6,000/. 
The  Court  thought  that  some  of  the  items 
of  loss  were  not  satisfactorily  proved,  but 
the  Court  nevertheless  would  not  disturb 
the  judgment  on  these  items,  but  the 
Judicial  Committee,  allowing  them  to 
stand,' reduced  the  5,000/.  on  the  ground 
that  the  Court  below,  having  allowed  all 
damages  and  losses  in  full,  had  been  too 
liberal  in  adding  so  large  a  sum  as  5,000/. 
to  them.  In  this  case  the  Privy  Council 
expressly  decided  that  the  Court  below 
had  done  right  in  admitting  evidence  of 
the  loss  sustained  by  the  salving  vessel, 
and  in  ascertaining  the  amount  of  such 
loss,  and  in  fixing  the  sum  awarded  high 
enough  to  cover  such  loss  and  a  proper 
remuneration  for  the  salvage  services. 

It  is  true  that  the  decisions  of  the  Privy 
Council  are  not  theoretically  binding  on 
this  Court ;  but  in  case  of  mercantile  or 
admiralty  law,  where  the  same  principles 
are  professedly  followed  in  the  colonies 
and  in  this  country,  it  is,  to  say  the  least, 
highly  undesirable  that  there  should  be 
any  conflict  between  the  decisions  of  the 
Judicial  Committee  and  those  of  the  High 
Court  or  Courts  of  Appeal  in  this  country. 
Even  if,  therefore,  I  doubted  the  correct- 
ness of  the  decision  in  the  case  of  The  I)e 
Bay  (1),  I  should  be  disposed  to  follow  it 
rather  than  depart  from  it,  and  so  intro- 
duce a  diversity  of  practice  where  there 
ought  to  be  no  difference  in  principle. 
But,  in  fact,  the  cases  already  referred  to 
seem  to  me  fully  to  warrant  the  decision 
in  the  case  of  lite  De  Bay  (I),  and  I  do 
not  regard  it  as  intixxhicing  any  new 
practice  or  principle.     It  must,  however, 
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always  be  borne  in  mind  that  the  Court 
was  dealing  witb  a  case  in  which  the 
value  of  the  property  saved  was  very  large 
compared  with  the  whole  sum  awarded  to 
the  salvors,  and  that  there  was  no  circum- 
stance to  prevent  the  Court  from  awarding 
enough  to  cover  the  whole  loss  sustained 
by  them. 

The  conclusion  to  be  drawn  from  these 
authorities  Ls  thfit  where  the  property 
saved  is  ample  in  the  sense  already  ex- 
plained, and  where  there  ia  no  circum- 
stance which  the  ('ourt  can  see  at  once 
would  prevent  it  from  giving  an  amount 
of  salvage  sufficient  to  cover  the  loss  sus- 
tained by  the  salvors,  evidence  has  been 
received  and  ought  to  be  received  to  shew 
the  amount  of  loss  actually  sustained  by 
the  owners  of  the  salving  ship  by  reason 
of  the  salvage  services,  with  a  view  to  ^x 
their  remuneration  at  such  a  sum  that 
will  cover  such  loss  and  remunei'ate  them 
for  such  further  risk  as  they  ought  to  be 
compensated  for. 

This  view  is  corroborated  by  the  form 
of  the  statement  of  claim  given  in  Ap- 
pendix C.  8.  3,  No.  6,  to  the  Rules  of 
Supreme  Court,  1883.  In  that  form  will 
be  found  amongst  the  particulars  of  a 
salvor's  claim—  Damage  done  to  the  salving 
ship,  so  much.  These  forms  were  settled 
by  persons  of  great  experience;  and 
although,  of  course,  they  are  only  illustra- 
tive, and  not  conclusive  on  any  question  of 
principle,  the  form  in  question  indicates 
that  where  a  salving  ship  has  been  injured, 
the  cost  of  repairing  her  ought  to  be 
stated.  If  it  ought  to  be  stated,  evidence 
in  support  of  the  statement  ought  not  to 
be  rejected  except  in  Cfuses  where  it  is  use- 
less to  admit  it. 

If  it  be  said  that  the  amount  of  salvage 
to  be  awarded  is  discretionary  with  the 
Judge,  the  answer  is  that  his  discretion  is 
a  judicial  discretion,  and  not  an  arbitrary 
discretion,  and  that  a  Judge  who  excludes 
evidence  on  a  matter  which  he  ought  to 
consider  does  not  place  himself  in  the  posi- 
tion in  which  he  ought  to  be  before  his 
discretion  can  be  exercised. 

I  do  not,  however,  wish  to  be  under- 
stood as  going  further  than  the  Court  did 
in  the  case  of  The  De  Bay  (1).  When  the 
Judge  has  ascertained  the  amount  of  loss 
sustained  by  the  salvors,  it  still  remains 


for  him  to  decide  what  amount  of  salvage 
is  reasonable,  regard  being  had  to  sll  the 
circuifistances  of  the  case,  the  amomit  of 
loss  sustained  by  the  salvors  being  only 
one  of  them.  But  unless,  owing  to  the 
comparatively  small  value  of  the  property 
save<l,  the  trifling  nature  of  the  salvage 
services,  or  some  other  circumstanoeB,  the 
Judge  can  foresee  that  it  will  be  useless  to 
enquire  into  the  loss  sustained  by  the 
salvors,  he  ought,  in  my  opinion,  to  receive 
evidence  of  such  loss. 

In  the  present  case  the  value  of  the 
salved  property  was  ample,  not  only  to 
defray  any  amount  of  i*emuneiation  which 
could  be  reasonably  awarded  to  the  salvors, 
but  also  to  leave  a  very  large  surplus  to 
the  owners  of  the  property  salved.  The 
salvage  service  was  important,  and  there 
was  no  circumstance  to  justify  the  Court 
in  coming  to  the  conclusion  that  the  evi- 
dence, if  taken,  would  not  afiect  the 
amount  of  salvage  to  be  awarded.  The 
learned  Judge  who  tried  the  action 
awarded  to  the  owners  of  the  salving  ship 
4,500/.,  which  ia  a  large  sum  ;  but  as 
already  stated  he  refused  to  allow  evidence 
to  be  given  either  before  himself  or  the 
Registrar  of  the  loss  actually  sustained  hj 
those  owners  by  reason  of  the  damage  done 
to  their  vessel,  and  of  the  delay  in  her 
voyage. 

The  learned  Judge,  however,  had  not 
the  assistance  of  the  decision  of  the  Privy 
Council  in  the  case  of  The  De  Bay  (1), 
for  that  case  was  not  decided  until  Jane, 
1883,  two  months  after  the  present  case 
was  heard  by  him.  Had  that  decision 
been  reported  the  learned  Judge  would  no 
doubt  have  followed  it. 

For  the  reasons  above  stated  I  am  of 
opinion  that  the  learned  Judge  ought, 
under  the  circumstances  of  this  case, 
either  to  have  admitted  the  evidence  which 
he  rejected,  and  then  to  have  decided  what 
would  be  a  proper  sum  to  award  the 
salvors,  or  to  have  fixed  the  remuneration 
for  mere  salvage  and  to  have  referred  the 
amount  of  loss  to  the  Eegistrar  and  mer- 
chants, and  have  added  that  amount  to 
the  former  sum.  Had  he  adopted  either 
of  these  courses,  and  ascertained,  as  a  fiwrt, 
that  the  salvors'  losses  out  of  pocket 
amounted  to  between  5,000/.  and  6,00C^» 
which  is  what  they  all^,  I  cannot  think 
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that  he  would  have  considered  4,500^. 
Bufficient  for  their  remuneration. 

Whether  the  Judge  of  the  Admiralty 
Division  of  the  High  Court,  in  this  or  any 
other  salvage  action,  will  himself  ascertain 
the  amount  of  loss  or  refer  it. to  the 
Registrar  and  merchants  is  entirely  a 
matter  for  his  discretion.  But  I  6annot 
think  it  discretionary  with  him  to  admit 
or  reject  evidence  of  such  loss  where  (as  in 
this  case)  there  is  nothing  to  justify  the 
rejection  of  the  evidence  as  useless,  and 
where  there  can  he  no  difference  of  opinion 
as  to  the  ample  value  of  the  pi*operty  saved 
to  admit  of  the  application  of  the  course 
followed  in  the  case  of  The  De  Bay  (1). 

The  appeal  ought  not,  in  my  opinion,  to 
be  dismiased,  hut  the  order  of  the  Court 
below  ought  to  be  varied,  so  far  as  it 
relates  to  the  sum  of  4,500^.  awarded  to 
the  appellants.  Unless,  therefore,  the 
appellants  prefer  to  take  the  sum  of  4,500/. 
awarded  them,  they  are  entitled  to  an 
enquiry  in  the  terms  stated  by  the  Master 
of  the  Bolls  in  order  to  ascertain  the 
amount  of  loss  sustained  by  them,  and  to 
add  the  amount  when  ascertained  to  the 
sum  awarded  for  the  use  of  the  ship  and 
the  risk  of  her  earning  nothing,  and  this 
sum  we  fix  at  1,000/. 

Order  of  Court  below  varied. 
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HELLIER   V\   IIELLIER   AND 
OTHERS. 


Pbobate. 

1884 
May  29 

Will — Revocation— Later  Will  7wt found 
— McTnaravidum  at  foot  of  earlier  Will, 

The  t^tatorduly  executed  a  will  in  1864, 
hy  whidh  he  constituted  his  wife  uyiiversal 
legatee  and  appointed  her  sole  executrix. 
In  1877  he  duly  executed  a  second  will, 
which  was  not  forthcoming  at  the  time  of 
hie  death,  and  as  to  the  contents  of  which 
the  only  evidence  was  a  declaration  by  the 
testator  at  the  time  of  executing  it  that  he 
Vol.  63.— p.,  d.  &  A. 


had  altered  his  affairs,  and  that  lie  had 
taken  care  of  his  loifc,  and  that  there 
would  be  sotnething  for  one  of  his  nephews. 
The  earlier  wUl  wa>s  found  after  tlie  tes- 
tator*s  death,  with  a  meniora/ndum  at  t/te 
foot  of  it  in  the  testator*s  handwrithuj  to 
tlte  effect  that  tJie  vnU  wan  "  useless,  a  new 
iciU  Jiaving  been  made  in  October,  1877," 
on  account  of  his  wife  telling  hirh  that  she 
was  son*y  she  had  ever  seen  him  : — Held, 
that,  in  t/ie  ahse^ice  of  proof  of  a  cliange 
of  executrix,  or  of  a  revocation  clause  in 
the  second  will,  the  earlier  will  was  not 
revoked. 

Semble,  that   the  memorandum  at  the 
foot  of  the  earlier  will  was  not  admissible 
as  evidence  of  an  ititention  to  revoke  it. 

The  plaintiff  propounded  the  will  of  her 
husband,  Charles  Hellier,  who  died  at 
Wonersh,  Surrey,  on  tlie  15th  of  Mnrch, 
1883,  havmg  on  the  Uth  of  April,  18G4, 
duly  executed  a  will  whereby  he  consti- 
tuted his  wife  universal  legatee  and  ap- 
pointed her  sole  executrix. 

The  defendants,  who  were  the  next-of- 
kin  of  the  deceased  and  parties  entitled  in 
distribution,  alleged  in  their  statement  of 
defence  that  the  deceased  had  in  the  year 
1877  executed  a  second  will  whereby  he 
appointed  a  Mr.  Elwin  solo  executor  and 
revoked  the  earlier  will,  but  that  such 
later  will  could  not  now  be  found. 

The  plaintiff,  in  her  reply,  denied  the 
execution  of  the  later  will  and  the  revoca- 
tion of  the  earlier  will. 

The  action  was  tried  before  Butt,  J., 
without  a  jury. 

The  defendants'  evidence  shewed  that  in 
October,  1877,  the  deceased,  who  was  then 
staying  with  a  Mr.  and  Mi-s.  Doughty, 
produced  a  will,  which  he  executed  in 
their  presence,  and  which  they  attested  at 
his  request ;  and  that  he  afterwards  said 
to  them,  '*  I  have  made  a  will  altering  my 
afiairs,  and  I  have  taken  care  of  Ellen " 
(meaning  his  wife),  "and  there  will  be 
something  for  Roboy  "  (meaning  one  of  his 
nephews). 

Tlie  deceased  after wai-ds  brought  the 
will  to  Mr.  Elwin,  who  read  it  at  his 
request,  and  he  then  put  it  into  an  enve- 
lope, which  he  sealed,  and  asked  him  to 
take  care  of  it.  Mr.  Elwin  died  8hoi*tly 
afterwards,  and  the  sealed  envelope  was 
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handed  back  by  his  widow  to  the  testator. 
The  later  will  was  never  seen  again  by  any 
person,  and  was  not  now  forthcoming,  and 
there  was  no  farther  evidence  as  to  its 
contents. 

After  the  testator's  death  the  earlier 
will  was  found,  with  the  following  memo- 
randum written  at  the  foot  of  it  in  the 
testator's  handwriting — "  This  will  is  use- 
less now,  a  new  one  having  been  made  in 
October,  1877,  upon  my  wife  telling  me 
she  was  sorry  she  had  ever  seen  me  or 
ever  married  me,  which  accounts  for  her 
strange  conduct  towards  me  smd  the  be- 
haviour of  her  niece  to  me,  whom  I  have 
maintained  for  the  last  thirty  years/' 

Baijford,  for  the  plaintiff. 

Middleton^  for  the  defendants. 

The  following  cases  were  i-eferred  to — 
HeUyer  v.  JleUyer  (1),  CvMo  v.  GHheri  i% 
Jirowii  V.  Brown  (3),  Lemage  v.  Goodoan 
(4),  Wood  v.  Wood  (5),  and  Sugden  v.  Lord 
St.  Leonards  (6). 

Butt,  J. — The  facts  proved  in  this  case, 
and  the  inferences  to  be  drawn  from  them, 
do  not  create  much  difficulty,  but  the 
question  for  the  dedsion  of  the  Court  is 
as  to  the  legal  consequences  arising  from 
those  facts.  A  will  was  duly  made  by  the 
testator  in  1864,  by  which  he  left  all  his 
property  to  his  wife,  who  now  propounds 
the  will,  and  made  her  sole  executrix.  It 
is  further  proved  that  in  the  autumn  of 
1877  the  testator  executed  in  due  form 
another  will,  which  will  made  in  part  a 
different  disposition  of  his  property.  I  do 
not  think  that  there  is  evidence  from 
which  I  ought  to  infer  that  there  was  any 
change  of  executrix,  or  any  revocatory 
clause,  in  the  second  will,  or  any  bequests 
wholly  inconsistent  with  the  first  will. 

These  being  the  facts,  what  is  the  con- 
clusion that  is  to  follow  )  I  am  of  opinion 
that,  in  the '  absence  in  the  second  will  of 


(1)  1  Lee,  472. 

(2)  9  Moo.  P.C.  131. 

(3)  8  E.  &  B.  876  ;  27  Law  J.  Bep.  Q.B.  173. 

(4)  35  Law  J.  Rep.  Prob.  &  M.  28  ;  Law  Rep. 
1  P.  &  D.  67. 

(6)  36  Law  J.  Rep.  Prob.  k  "M.  34 ;  Law  Rep. 
1  P.  &  D.  309. 

(6)  46  Law  J.  Rep.  P.,  D.  &  A.  49 ;  Law 
Bep.  1  P.  D.  154. 


any  revocatory  clause  or  of  a  change  of 
executrix,  the  second  will,  which  is  lost, 
cannot,  unless  the  dispositions  of  the  first 
will  are  wholly  altered,  be  held  to  have 
revoked  the  first;  and,  in  my  opinion, 
there  has  been  no  such  alteration  of  the 
disposition  of  the  property  as  to  effect  such 
a  revocation.  Such  a  conclusion  seems  to 
me  consistent  with  the  interpretation  which 
was  put  upon  the  judgment  of  the  Privy 
Council  in  CtUto  v.  Gilbert  (2)  by  Lord 
Penzance  in  Lemage  v.  Goodban  (4).  In 
the  course  of  his  judgment  he  said — "The 
principle  applicable  is  well  expressed  in 
Mr.  Justice  Williams's  book  on  Executors. 
He  says,  '  The  mere  fact  of  making  a 
subsequent  testamentary  paper  does  not 
work  a  total  revocation  of  a  prior  one, 
unless  the  latter  expressly  or  in  effect  re- 
voke the  former,  or  the  two  be  incapable 
of  standing  together;  though  it  be  a 
maxim,  as  Swinburne  says  above,  that 
no  man  can  die  with  two  testaments, 
yet  any  number  of  instruments,  what- 
ever be  their  relative  date,  or  in  what- 
ever form  they  may  be,  so  as  they  be  all 
clearly  testamentary,  may  be  admitted  to 
probate,  as  together  containing  the  last 
will  of  the  deceased ;  and  if  a  subsequent 
testamentary  paper  of  the  testator  be 
partly  inconsistent  with  one  of  an  earlier 
date,  then  such  latter  instrument  will 
revoke  the  former  as  to  those  parts  only 
where  they  are  inconsistent.'  This  passage 
truly  represents  the  result  of  the  autho- 
rities." I  take  that  to  mean  that,  if  the 
dispositions  are  only  partly  altered,  there 
is  no  entire  revocation  of  the  preceding 
will.  That  being  Lord  Penzance's  view,  with 
which  I  entirely  agree,  of  the  result  of 
Ctitto  V.  Gilbert  (2)  and  the  other  autho- 
rities, I  hold  that  in  this  case  the  second 
will,  with  its  contents  so  far  as  we  know 
them,  did  not  revoke  the  first. 

As  to  the  memorandum  appended  by 
the  testator  at  the  foot  of  the  will  of  1864, 
I  think  it  doubtful  whether  it  may  be 
received  in  evidence  to  shew  an  intention 
to  I'evoke  that  instrument ;  but  it  is  not 
necessary  to  discuss  that  question,  because, 
taking  it  most  favourably  for  the  defen- 
dants, it  amounts  to  no  more  than  this, 
that  there  was  some,  but  not  a  total, 
alteration  of  the  dispositions.  I  am  there- 
fore of  opinion  that  the  will  of  1864  was 
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not  revoked  by  the  wOl  of  1877,  and  that 
I  mu8t  pronoance  for  the  former  will  as 
now  propounded,  the  defendants  to  have 
their  coBta  out  of  the  estate. 
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Probate.  "1 
1884.      >  In  tlie  goods  of  anne  gunn. 
Aug.  5.   J 

Will — Married  Woman — Power  of  Ap- 
poitUnient  over  Meal  Property — Equitable 
Conversion — Probate  D%Uy, 

The  Probate,  Divorce,  and  AdmvraUy 
Division  of  the  High  Court  is  not  bound 
hy  the  practice  of  tfie  Court  of  Probate 
before  the  passing  of  the  JudiccUure  Acts, 

Freehold  property,  which  is  by  the 
doctrine  of  equitable  conversion  to  be  con- 
sidered as  personalty,  is  chargeable  wUh 
probate  duty,  and  a  wiU  which  disposes  oj 
9tich  property  under  a  power  of  appoint- 
Tnent  is  entitled  to  probate, 

Anne  Gunn,  of  Hambledon,  Hampshire, 
died  on  the  26th  of  November,  1879, 
leaving  her  husband,  John  Gunn,  sur- 
viving her. 

Bj  a  settlement,  executed  on  the  17  th 
of  October,  1851,  upon  the  marriage  of  the 
deceased  with  the  said  John  Gunn,  free- 
hold property  was  conveyed  to  trustees, 
upon  trust  to  sell  the  same,  and,  after  the 
death  of  Anne  Gunn  and  her  husband,  to 
stand  possessed  of  the  proceeds,  in*  default 
of  children,  upon  trust  for  such  purposes 
as  the  said  Anne  Gunn  should  by  will 
appoint.  Power  was  given  to  postpone 
the  sale,  and  it  was  provided  that  ''  not- 
withstanding any  postponement  of  the  sale 
of  the  said  freehold  premises,  or  any  part 
thereof,  the  same  premises  should  for  the 
purposes  of  enjoyment  and  tiunsmission 
be  considered  as  converted  in  equity,  but 
without  prejudice  to  the  right  of  the  per- 
son or  persons  becoming  absolutely  entitled 
to  the  entire  produce  thereof  to  treat  the 


same  as  unconverted  or  require  a  con* 
veyance  thei^eof." 

On  the  8th  of  January,  1862,  the  de- 
ceased executed  a  will  by  which  she 
appointed  the  Hev.  Robert  Higgins  and 
the  Eev.  Bobert  Hale  as  her  executors, 
and  exercised  her  power  of  appointment 
under  the  settlement  in  favour  of  her 
husband. 

There  were  no  children  of  the  marriage, 
and  the  testatrix  had  no  other  separate 
property.  John  Gunn  died  on  the  25th 
of  August,  1883,  and  after  his  death  the 
trustees  of  the  settlement  sold  the  property 
and  paid  the  proceeds  to  the  executors 
of  Anne  Gunn. 

Probate  and  legacy  duty  were  claimed 
by  the  Crown  ui  respect  of  the  proceeds  of 
the  sale,  but  the  District  Probate  Regis- 
trar at  Winchester  had  refused  a  grant 
of  probate,  on  the  ground  that  the  will 
dealt  only  with  real  estate. 

Bayford  moved  for  a  grant  of  probate  of 
the  will  of  Anne  Gunn. — ^It  must  be  ad- 
mitted that  the  authorities  on  this  subject 
are  not  wholly  consistent  with  one  another. 
In  In  the  goods  of  Barden  (1)  Lord  Pen- 
zance held  that  the  appointment  of  an 
executor  is  not  sufficient  to  give  the  Court 
jurisdiction  to  grant  probate  if  the  will 
disposes  only  of  real  property ;  and  that  the 
doctrine  of  equitable  conversion  is  not 
recognised  in  such  cases.  In  the  goods  of 
Jordan  (2)  is  a  decision  to  the  opposite 

effect. 

[The  Pbesident. — That  was  not  the 
case  of  a  will  executed  in  pursuance  of  a 
power.] 

In  the  goods  of  Barden  (1)  was  followed 
in  In  the  goods  ofBootle  (3). 

[The  President. — In  that  case  my  de- 
cision turned  on  the  words  of  the  par- 
ticular will.] 

In  Broumrigg  v.  Pike  (4),  which  was 
decided  since  the  passing  of  the  Judicature 
Acts,  a  mai-ried  woman,  having  a  power 
of  appointment  over  real  property,   ex- 

(1)  Law  Rep.  1  P.  &  D.  235. 

(2)  37  Law  J.  Rep.  Prob.  &M.22;  Law  Rep. 
1  P.  &  D.  555. 

(3)  43  Law  J.  Rep.  Prob.  &  M.  177 ;  Law  Rep. 

3  P  &  D.  179. 
(i)  61  Law  J.  Rep.  P.,  D.  &  A.  29  j  Law  Bep. 

7  P.  D.  61. 
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ecuted  the  power  in  favour  of  herself,  and 
afterwards  made  a  will  and  appointed  an 
executor.  It  was  held  that  she  had  died 
possessed  of  separate  estate,  and  that  her 
will  was  entitled  to  pi-obate.  In  TJie 
Attorney 'General  "7,  Bruvning  (5)  property 
had  been  dealt  with  in  a  will  as  realty, 
but  had  been  converted  into  personalty 
before  the  death  of  the  testator,  and  it  was 
lield  that  such  property  was  chargeable 
with  probate  duty  as  personalty.  So  in 
2%e  Attorney  Geiural  v.  Lomaa  (6)  it  was 
held  that  where  a  will  contains  an  absolute 
trust  for  conversion  of  real  property,  and 
the  heir-at-law  takes  the  undisposed-of 
interest  by  reason  of  the  failure  of  the 
limitations  of  the  proceeds  of  the  sale,  he 
is  liable  to  pay  legacy  duty.  TJie  Attorney- 
General  v.  Brunning  (5)  was  also  followed 
in  the  recent  case  of  21ie  Attorney -General 
V.  Hnhhuck  (7). 

The  President  (Sir  James  Hannen). 
— I  am  of  opinion  that  the  cases  establish 
that  probate  duty  is  payable  upon  real 
property  in  cases  where,  by  reason  of 
the  equitable  doctrine,  as  it  is  commonly 
called,  a  conversion  has  taken  place,  in 
contemplation  of  law,  into  personalty ;  and 
I  think  it  thei-efore  follows  that  probate 
ought  to  be  granted  in  such  a  case. 

I  have  always  recognised  a  distinction 
between  a  will  made  by  a  married  woman 
under  a  power,  and  one  made  when  dis- 
posing of  property  in  her  own  right  or  as 
9k  feme  sole ;  and  I  gave  effect  to  that  dis- 
tinction in  Brownrigg  v.  Pike  (4).  The 
will  having  been  executed  under  a  power, 
the  ix>wer  must  be  looked  at  in  order  to 
see  in  what  character  the  property  was 
held  when  it  was  disposed  of  by  the 
testatrix ;  and  if  it  has,  by  virtue  of  the 
power,  been  converted  into  personalty,  she 
is  in  fact  disposing  of  personalty.  That 
appears  to  me  to  be  the  case  here.  The 
property  was  conveyed  to  trustees  upon 
trust  for  sale,  with  a  proviso  that,  not- 
withstanding any  postponement  of  the  sale, 
the  property  should,  for  the  purposes  of 

(5)  30  Law  J.  Rep.  Exch.  379 ;  8  H.L.  Cas. 
243. 

(6)  48  Law  J.  Rep.  Exch.  32;  Law  Rep. 
9  Exch.  29. 

(7)  53  Law  J.  Bep.  Q.B.  116;  Law  Bep. 
13  Q.B.  D.  275. 


enjoyment  and  transmission,  be  considered 
as  converted  in  equity.  This  provision 
will,  therefore,  stamp  upon  the  property 
from  the  b^inning  the  charact^  of  per- 
sonalty, and  accoi*dingly  she  must  desl 
with  all  the  incidents  of  personal  property. 
I  am  thus  enabled  to  draw  what  appears 
to  me  to  be  a  satisfactory  distinction 
between  Brownrigg  v.  Pike  (4)  and  In  the 
goods  of  Barden  (1),  where  Lord  Penzance 
altogether  refused  to  recognise  the  doctrine 
of  equitable  conversion  in  the  Court  of 
Probate. 

I  should,  of  course,  have  felt  myself 
bound  to  act  upon  any  decision  of  Lord 
Penzance  if  I  thought  that  such  decision 
completely  covered  the  case  before  me, 
but  it  appears  to  me  that  a  very  great 
change  has  been  worked  by  the  fusion  of 
all  the  Courts  into  one.  There  is  no 
difference  between  the  law  to  be  ad- 
ministered in  this  division  and  the  law  as 
administered  elsewhere;  but  each  Court 
must  ascertain  what  the  law  is,  whether 
legal  or  equitable ;  and  therefore  I  think 
that  it  is  open  to  me  to  establish  a  different 
practice  to  that  which  existed  in  the 
Probate  Court. 

I  am  of  opinion  that,  where  freehold 
property  has  had  impressed  upon  it  a 
changed  character  by  reason  of  the  doctrine 
of  equitable  conversion,  ^t  is  to  be  treated 
as  personalty,  and  that  probate  duty  is 
payable ;  and  it  follows  that  in  this  case 
probate  ought  to  be  granted. 


Solicitors— Cunliffe,    Beaumont  &    Davenport, 
agents  for  Gunner  k  Renny,  Portsmouth. 
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Xl^     Xf 

lTE.  1 

ll.J 


Estoppel — Res  JudxecUa — Mailer  inci- 
dentally  arising — Jurisdiction — Rules  of 
Court,  1883,  Order  XXV.  rule  2. 

In  a  probate  action  T,  and  G,,defendantSf 
propounded  a  will,  which,  upon  a  com' 
promise  based  upon  the  representation  ofl\ 
of  iis  genuineness,  teas  admitted  to  probate. 
The  plaintiff  in  the  probate  action  sub- 
sequently ascertained  that  the  wUl  so  ad- 
mitted to  probate  was  a  forgery,  and  he 
commenced  an  action  in  the  Chancery  Divi^ 
sion  against  T,  and  G,,  and  also  against 
tike  Tvextrof-hin  of  the  testator,  to  set  aside 
the  compromise  on  lite  ground  that  it  Iwd 
been  obtained  by  fraud,  and  obtained  a 
verdict  of  a  jury  in  the  Queen*s  Bench 
Division,  to  which  the  action  had  been 
transferred,  that  the  compromise  so  far  as 
it  related  to  T,  had  been  obtained  by  his 
fraud,  that  the  wiU  was  a  forgery,  that 
T,  was  a  party  or  privy  to  it,  and  judg- 
ment was  given  to  set  aside  the  compromise. 

The  plaintiff  subsequently  instituted  cm 
action  in  tlie  Probate,  Divorce,  and  Ad- 
miralty Division  against  T.  and  G.  for 
revocation  of  the  probate  of  the  wUl  pro^ 
pounded  by  them : — 

Held  {affirming  the  judgment  of  Sir  J. 
Hansen),  that  the  question  whetlier  the 
wiU  was  a  forgery  was  the  issue  in  the 
action  in  the  Chancery  Division,  and  was 
not  an  incidental  or  subsidiary  quotum ; 
thai  such  question  being  within  the  juris- 
diction  of  the  Chancery  Division,  the  case 
fell  within  the  first  part  of  The  Duchess 
of  Kingston's  Case  (20  How.  St.  Tr.  355; 
2  Sm.  L.C.  803),  arid  thai  the  verdict  and 
judgment  in  the  action  in  the  Chancery 
Division  were  condusive  in  tlie  present 
probate  action,  and  ihcU  the  defendants  T, 
and  G,  were  estopped  in  Hiat  action  from 
denyitig  thai  the  wiU  propotmded  by  them 
was  a  forgery. 

This  was  an  appeal  by  the  defendants 
Thomas  and  Gonnell  from  a  decision  of 
the  President  of  the  Probate,  Divorce,  and 
Admiralty  Division  (Sir  J.  Hannen)  hold- 

*  Coram  Baggallay,  L.J.,  Cotton,  L.J.,  and 
lAndley,  L  J, 


ing  that  they  were  estopped  fi-om  denying 
that  a  certain  will,  which  had  been  pro- 
pounded by  them  for  probate,  was  a  forgery. 
The  present  action  was  instituted  in  that 
Division  to  revoke  the  probate  of  a  will 
propounded  by  the  defendants,  and  which 
had  in  pursuance  of  a  compromise  been 
proved  in  solemn  form.  The  facts  of  the 
case  are  stated  fully  in  the  report  in  the 
Court  below,  ante,  p.  58. 

The  action  brought  by  the  plaintiff 
Priestman  in  the  Chancery  Division  to  set 
aside  the  compromise  had  been  brought 
against  the  two  above-named  appellants, 
and  he  had  joined  as  defendant  the  next- 
of-kin  of  the  testator,  Whalley. 

Anderson,  for  the  appellants,  renewed 
the  arguments  and  cited  the  cases  urged  and 
cited  in  the  Court  below,  and,  in  addition, 
cited  the  case  of  The  Queen  v.  Hutehings  ( 1 ). 

C,  Russell,  Q,C,,  and  Middleton,  for  the 
plaintiff,  were  not  called  upon. 

Bagoallat,  L.J. — ^This   is  an   appeal 
from  the  decision  of  the  President  of  the 
Probate,  Divorce,  and  Admiralty  Division 
imder  circumstances  which  are  somewhat 
peculiar.    A  will  having  been  put  forward 
for  the  purpose  of  probate,  allegations  were 
made  that  it  had  been  obtained  by  undue 
preasure  or  influence  upon  the  testator,  and 
an  action  was  brought  by  the  present  plain- 
tiff for  the  purpose  of  proving  this  will  in 
solemn  form.  That  action  having  proceeded 
to  a  certain  extent,  a  compromise  was  come 
to,  to  which  all  the  parties  interested  in 
the  question  were  parties.     After  the  com- 
promise had  been  come  to,  the  will  was 
admitted  to  probate.     Subsequently  it  was 
discovered  by  the  present  plaintiff  that  that 
will  had  not  merely  been  obtained  by  un- 
due influence,  but  was  actually  a  forgery, 
and  an  action  was  commenced  in  the  Chan- 
cery Division  to  set  aside  the  compromise, 
which  had  been  obtained,  as  alleged,  by 
fraudulent  misrepresentation.   That  action 
was  titmsferred    to  the  Queen's    Bench 
Division  for  the  purpose  of  being  tried  by 
a  jury,  and  was  heard  by  Mr.  Justice 
Manisty,  and  the  verdict  of  the  jury  was 
taken  on  several  points.     The  jury  found 

(I)  50  Law  J.  Rep.  M.C.  35 ;  Law  Rep.  6  Q.B. 
P.  300. 
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— ^first,  that  the  compromise,  so  far  as  re- 
lated to  the  defendant  Thomas,  had  been 
procured  by  his  fraud  ;  secondly,  that  the 
will  of  the  21st  of  March,  1881,  was  a 
forgery ;  and,  thirdly,  that  the  defendant 
Thomas  was  a  party  or  privy  to  that 
forgery.  A  few  days  after  the  finding  of 
the  jury — namely,  on  the  4th  of  December, 
1883 — judgment  was  delivered  by  the 
Judge,  whidi  recited  the  findings  of  the 
jury,  and  declared  that  the  probate  of  the 
will  of  March,  1881,  waa  to  be  revoked,  so 
far  as  r^ards  the  interest  of  the  defendant 
Thomas.  No  application  has  been  made 
for  a  new  trial  to  set  aside  the  verdict  so 
found,  although  a  further  application  was 
made,  but  without  success,  in  the  Probate, 
Divorce,  and  Admiralty  Division,  for  a 
new  trial  of  the  original  probate  action,  to 
set  aside  the  former  probate,  and  to  have 
a  new  will,  alleged  to  have  been  made  in 
April,  1881,  proved. 

In  that  state  of  circumstances  the  present 
action  is  brought;  and  the  statement  of 
'  claim  sets  forth  the  facts  I  have  mentioned, 
and  that  Thomas  and  Gunnell  were  es- 
topped from  denying  that  the  will  of  March, 
1881,  waa  a  forgery  and  that  Thomas  was 
party  or  privy  to  it,  and  asks  a  decla- 
ration to  that  effect,  and  that  the  judg- 
ment and  verdict  pronouncing  for  the  wQl 
of  the  21st  of  March  were  obtained  by 
fraud,  that  that  verdict  and  judgment  be 
set  aside,  that  the  will  of  the  21st  of 
March,  1881,  be  set  aaide,  and  that  pro- 
bate be  revoked. 

The  question  now  before  the  Court  waa 
raised  under  Order  XXV.  rule  2,  pro- 
viding a  new  mode  of  proceeding  in  lieu 
of  demurrer,  and  the  Court  is  asked,  under 
that  rule,  to  deal  with  a  particular  ques- 
tion of  law.  It  is  not  disputed  but  that 
the  regular  proceedings  have  been  adopted, 
and  the  only  question  before  Sir  J.  Hannen 
was  whether  the  two  defendants  were  in 
fact  estopped  from  denying  that  the  will 
was  a  forgery.  That  Judge  waa  of  opinion 
that  they  were  so  estopped. 

Mr.  Anderson  has  addressed  to  us  a 
veiy  able  argument  of  a  similar  effect  to 
that  used  by  him  in  the  Court  below, 
which  Sir  J.  Hannen  sums  up  thus : — 
<<  For  the  defendants  Thomas  and  Gunnell 
it  was  argued  that  the  action  tried  before 
Mr,  Justice  Manisty  was  brought  for  a 


different  purpose  to  tliat  for  which  this 
action  is  brought,  and  that  the  finding  that 
the  will  was  a  forgery  was  merely  col- 
lateral to  the  issue  there  raised,  and  that 
consequently  no  estoppel  arises."  The 
question  here  is,  was  this  merely  subsidiary, 
and  authorities  have  been  referred  to,  to 
shew  that  it  waa. 

It  may  be  admitted  that  the  Chancery 
Division  had  not  power  to  set  aside  the 
probate  of  the  will;  but  it  had  jurisdiction 
to  decide  whether  there  had  be^  a  forgery, 
on  which  question  the  validity  of  the  com- 
promise depended.  The  fact  of  the  forgery 
having  been  committed,  and  having  been 
committed  by  Thomas,  were  necessary 
flEicts  to  enable  the  Court  to  decide  the 
question  whether  the  compromise  should 
be  allowed  to  stand. 

The  President  further  said  in  his  judg- 
ment : — "  I  am,  however,  of  opinion  that 
the  conclusive  effect  of  the  verdict  and 
judgment  in  that  action  is  not  confined  to 
the  bare  issue  whether  the  agreement  of 
compromise  was  obtained  by  fraud,  bat 
extends  to  that  which  it  was  neoessaiy  in 
that  action  to  decide,  and  which  was  in 
fiu;t  decided  as  the  basis  of  the  decision." 
The  learned  Judge  then  referred  to  the 
case  of  Flitters  v.  AUfrey  (2),  a  case  in 
which  a  landlord  had  evicted  his  tenant 
K  I  caught  Mr.  Anderson's  argument 
aright,  he  said  that  in  both  the  actions 
there,  that  in  the  County  Court  and  that 
in  the  Court  of  Common  Pleas,  the  matter 
at  issue  was  such  as  could  be  properly 
dealt  with  in  either  of  those  Courts,  bat 
that  in  this  case  the  present  action  is  not 
an  action  that  could  be  properly  brought 
in  the  Chancery  Division. 

I  do  not  mean  to  say  that  in  no  case 
could  that  argument  suoceed,  but  when  all 
parties  interested  in  the  question  whether 
the  probate  of  the  will  could  be  revoked 
or  not  were  parties  to  the  action  in  the 
Chancery  Division,  it  appears  to  me  to  be 
a  case  in  which  we  must  hold  that  the 
verdict  and  judgment  in  the  former  action 
are  conclusive  for  the  purposes  of  the  pre- 
sent action,  and  cannot  be  contested  again 
by  the  defendants.  The  judgment  of  the 
learned  President  must  be  upheld. 

(2)  44  Law  J.  Rep.  C.P.  73  j  Law  Bep. 
XO  C.P,  29. 
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Cotton,  L.  J. — ^I  am  of  the  same  opinion. 
The  question  for  consideration  is  whether 
the  appellants  are  estopped  from  denying 
that  a  document  said  to  he  a  will  was  a 
forgery  hy  reason  of  the  judgment  in  the 
action  in  the  Chancery  Division.  I  think 
they  are.  T  do  not  agree  with  Mr. 
Anderson  that  the  question  of  a  forgery 
was  a  merely  incidental  or  collateral  ques- 
tion in  the  Chancery  action.  It  was  the 
chief  question  which  had  to  be  decided, 
with  the  additional  question  whether  the 
defendant-Thomas  was  not  a  party  or  privy 
to  it.- 

The  allegation  of  the  plaintiff  in  the 
Chancery  action  was,  that  that  which  was 
allied  to  he  a  will,  and  for  which  probate 
had  been  obtained  upon  a  compromise,  was 
in  fact  a  forgery,  and  that  the  compromise 
was  obtained  by  fraud,  and  to  that  forgery 
the  defendant  Thomas  was  a  party.  The 
Coart  decided  both  questions,  and  the 
verdict  was  given  on  both;  and  the  Court 
gave  consequential  relief,  and  set  aside  the 
compromise  which  the  present  defendants 
Thomas  and  Gunnell  were  seeking  to  sup- 
port. But  it  is  said  that  the  action  now 
before  us  is  for  a  different  purpose,  and 
is  one  not  within  the  jurisdiction  of  the 
Chancer}'^  Division.  But,  in  my  opinion, 
when  the  very  point  we  have  here— 
namely,  the  forgery  of  the  will — on  which 
the  Court  granted  relief,  and  one  which 
was  within  its  jurisdiction,  was  decided 
between  the  same  parties  as  are  parties  to 
this  action,  the  present  defendants  ought 
not  again  to  be  allowed  to  litigate  the 
question  which  was  decided  as  between 
them  and  the  present  plaintiff  in  the  other 
action,  when  all  the  parties  interested  in 
supporting  the  will  were  parties  to  that 
action. 

It  would,  in  my  opinion,  be  wrong  to 
allow  parties  to  again  litigate  the  question 
when  all  the  parties  interested  in  support- 
ing the  document  were  before  the  Court  so 
that  they  might  be  (conclusively^  bound  by 
the  decision  of  the  question  in  tnat  action. 

If  the  Chancery  Division  had  no  juris- 
diction to  set  aside  the  will,  it  had  juris- 
diction to  decide  the  questions  raised  by 
the  action,  whether  the  will  was  a  forgery, 
and  whether  Thomas  was  a  party  or  privy 
to  that  forgery,  which  are  the  only  cir- 
cumstances we  need  refei*  to ;  they  cannot 
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be  called  incidental  questions,  they  were 
the  questions  to  be  decided. 

The  Quee7i  v.  Hutchings  (1)  really  ex- 
plains what  in  my  view  is  meant  by  a 
matter  which  "  incidentally  arises."  The 
Justices  in  that  case  had  refused  to  make 
an  order  upon  the  defendant  directing  him 
to  pay  a  certain  quota  of  expenses  incurred 
in  sewering  and  channelling  a  street. 
Their  decision  was  based  on  the  ground 
that  the  street  was  a  public  highway. 
That  was  a  matter  which  was  incidentally 
before  them  in  this  sense,  that  they  were 
not  deciding  in  the  presence  of  all  parties 
interested  in  contesting  the  question  that 
this  was  a  public  highway,  so  as  to  be  a 
binding  decision  for  future  time ;  and 
although  that  point  could  be  decided  in 
the  presence  of  all  parties  interested  in  a 
proper  proceeding,  yet  as  between  the 
parties  then  before  them  they  could  only 
decide  the  point  incidentally. 

Lord  Selbome  says: — "The  Justices 
before  whom  the  complaint  of  the  urban 
authority  came  on  the  7th  of  May,  1874, 
had  no  jurisdiction  to  adjudicate  directly 
or  immediately  between  these  parties  (or 
between  any  parties  whatever)  on  the 
question  whether  Mill  Street  was  or  was 
not  a  highway  repairable  by  the  in- 
habitants of  Brsidford  at  large.  That  was, 
at  the  most,  a  matter  '  incidentally  cog- 
nisable '  by  them.  No  conclusion  which 
they  might  form  upon  it  could  establish 
(in  the  one  case)  or  disprove  (in  the  other) 
any  such  liability  afl  against  or  in  favour 
of  the  inhabitants.  Their  only  jurisdic- 
tion was  to  make  or  refuse  the  order  for 
payment  of  a  certain  sum  of  money  then 
claimed  as  the  defendant's  statutable  quota 
of  certain  expenses  at  that  time  incurred 
by  the  urban  authority."  That  is  what 
is  meant  by  a  matter  incidentally  cog- 
nisable. In  my  opinion,  the  decision  of 
Sir  J.  Hannen  is  right. 

LiNDLET,  L.J. — I  am  of  the  same  opi- 
nion. The  principle  of  law  which  arises  in 
this  case  is  clear,  as  explained  in  The  Duchess 
of  King$ton*a  Case  (3)  and  Barrs  v.  Jack- 
son (4).  The  diflSculty  lies  in  applying  the 
principle,  and  we  must  look  closely  into 

(:$)  20  How.  St.  Tr.  355 ;  2  JSm.  L.C.  803. 
(4)  1  PhUli.  682. 
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the  facts.  The  action  in  the  Chancery 
Division  was  for  the  purpose  of  setting 
aside  the  comj>romise,  and  was  hrought  by 
Priestman  against  Thomas  and  his  co-exe- 
cutor and  the  next-of-kin  of  the  alleged 
testator.  The  relief  sought  was  to  have  the 
compromise  of  a  former  action  set  aside. 
Whether  that  relief  w.ould  be  gi'anted  or 
not  depended  upon  the  single  question 
whether  the  alleged  will  was  a  forgery  or 
not.  Tliat  being  the  main  issue  in  the  action, 
whether  the  will  was  a  forgery,  it  can- 
not be  said  to  be  an  incidental  question  \ 
it  was  the  direct  question,  and  it  appears 
to  me  that  this  case  falls  within  the  first 
part  of  The  Duchess  of  KifvgatorCs  Case  (3). 
It  is  clear  that  it  was  directly  the  ques- 
tion, because  the  Court,  after  deciding 
it,  refused  to  consider  a  question  which 
was  put  subsequently,  whether  the  pro- 
bate should  be  revoked.  It  has  been 
ai'gued  that  the  question  is  incidental, 
inasmuch  as  the  Chancery  Division  could 
not  entertain  an  action  to  revoke  probate. 
That  may  be  true;  but  the  question 
whether  a  will  was  a  forgery  wm  within 
its  jurisdiction,  and  the  Chancery  Division 
had  that  question  before  it,  and,  for  the 
purpose  of  affording  the  relief  sought,  that 
case  had  to  be  decided.  That  issue  was 
tried,  and  the  relief  sought  has  been 
obtained  upon  it.  That  issue,  forgery  or 
no  forgery,  was  the  direct  issue,  with 
the  additional  issue  as  to  the  privity  of 
Thomas. 

In  my  opinion  the  view  of  Sir  J. 
Hannen  was  right.  The  appeal  must  be 
dismissed. 


Solicitors— Bell,  Steward  &  Steward,  agents  for 
Uoyd  &  Son,  Leominster,  for  appelluits ; 
Terr,  Janeways,  Gribble  &  Oddic,  agents  for 
Rayner  &  Turner,  Maucliester,  for  plaintiff. 


[IK  THE  COURT  OF  APPKiL.] 

Divorce.  1 

1884.      >     ponsonby  v.  ponsonby.* 
May  30.  J 

SetthmeiU — Husband  and  Wife — Dis- 
solution  of  Marriage — Capiud  and  In- 
come—22  cO  23  Vict.  c.  61.  «.  5;  41  Yid. 
c,  19.  s.  3. 

The  Court  has  fuU  ponder  umW  section 
5  o/22  d:  23  Vict.  c.  61,  if  in  the  exercise 
of  its  discretion,  it  thinks  it  expedient  to 
do  sOj  to  vary  a  settUtnent  by  giving  tfte 
whole  or  jxirty  not  only  of  tlie  income,  but 
of  ifie  capital  of  tlie  trust  fund,  to  one  party 
or  t/ie  ot/ier. 

This  was  an  appeal  by  the  petitioner, 
who  had  obtained  a  decree  for  dissolution 
of  her  marriage  on  the  ground  of  her 
husband's  cruelty  and  adultery,  from  a 
decision  of  Butt,  J.  The  case  is  reported 
below,  ante,  p.  29. 

Searle,  for  the  appellant. — ^The  varia- 
tion made  by  the  judgment  below  is  not 
sufficiently  in  my  favour.  There  are  no 
children  of  the  marriage ;  and  now,  by  the 
Act  of  41  Vict.  c.  19.  8.  2,  the  power  of 
variation  of  settlements  given  by  22  &  23 
Yict.  c.  61.  s.  5  is  exercisable  by  the 
Court,  notwithstanding  that  there  are 
no  children.  The  Court  has  full  power 
under  section  5  of  the  latter  Act  to  hand 
over  the  capital  as  well  as  the  income, 
although  there  is  no  authority  on  the 
point ;  and  it  is  submitted  that  under  the 
circumstances  of  this  case  the  Court  ought 
to  make  such  an  order  now,  or  that  at 
least  the  income  of  the  whole  trust  food 
should -be  given  to  the  petitioner. 

Middleton  referred,  on  tbe  construction 
of  the  Acts,  to  Wigney  v.  Wigney  (1),  as 
shewing  that  cases  like  the  present  were 
cases  of  judicial  discretion,  and  submitted 
that  that  discretion  had  been  rightly 
exercised. 

Bagoallay,  L.  J. — I  am  of  opinion  that 
the  Court  has  full  power,  if  it  thinks  it 
expedient,  to  give  either  the  whole  or  part 

*  Caravi  Baggallay,  L.J.«  Cotton,  L.J.,  and 
Lindley,  L.J. 

(1)  61  Law  J.  Rep.  P.,  D.  &  A.  60 ;  Law  Rei>. 
7  P.  D.  177. 


Vol.  53.] 

Ponnnhtf  v.  Pipnsonhtf  (Ajfp.),  Dir, 

of  the  capital  of  the  settled  property; 
bat  in  making  any  sucii  pix> vision  the 
Court  must  have  regard  to  the  benefit  of 
the  pei'Bon  for  whom  the  variation  of  the 
settlement  is  to  be  made. 

In  this  case  I  am  not  satisfied  that  it 
would  be  for  the  benefit  of  the  lady  to 
give  her  any  portion  of  the  capital. 

The  next  question  is  whether  the 
amount  of  income,  as  given  to  her  by  Mr. 
Justice  Butt,  is  sufficient.  Mr.  Searle  asks 
for  the  income  of  the  whole  trust  fund. 
The  only  part  of  the  trust  fund  at  present 
available  is  the  sum  of  300/.,  and  that 
will  not  be  increased  to  the  sum  of  2,000/. 
settled  until  the  death  of  the  respondent's 
father.  I  will  not  say  what  I  might  have 
thought  it  right  to  give  had  the  case  been 
before  me  in  the  first  instance ;  but  this 
case  has  gone  befoi*e  the  Judge  of  the 
Probate  Division,  who  thought  he  was 
doing  right  in  giving  the  income  of  the 
trust  fund  so  long  as  it  does  not  exceed 
1000/.  I  asked  Mr.  Searle  if  he  had  any 
authority  where  the  income  of  the  whole 
trust  fund  was  given  to  the  wife  when  the 
husband  had  committed  adultery,  and  he 
waft  not  able  to  give  me  any.  No  doubt 
there  are  cases  where  the  whole  income 
has  been  given  where  the  property  settled 
is  the  lady's. 

Under  the  circumstances  of  this  case 
I  do  not  think  that  we  have  any  right  to 
dissent  from  Mr.  Justice  Butt ;  but  at  the 
same  time  I  desire  clearly  to  express  my 
opinion  that  the  Court  has  the  power, 
when  it  sees  fit,  of  applying  not  only  the 
income  but  also  either  the  whole  or  a 
part  of  the  capital  of  the  settled  fund. 

ConOH,  L.  J. — ^Upon  the  question  of  the 
power  of  the  Court,  I  think  that  under 
section  5  of  22  &  23  Vict.  c.  61  the  Court 
has  undoubted  power  to  deal  with  the 
capital  of  the  settled  property  if  it  thinks 
fit.  The  property  settled  in  the  meaning 
of  that  section  is  not  only  income — the 
capital  is  also  settled. 

The  Court  has  power  to  deal  with  the 
capital  when  it  sees,  in  the  proper  exercise 
of  its  discretion,  that  it  will  be  for  the 
benefit  of  the  person,  whether  wife  or 
husband,  that  the  whole  or  part  of  the 
capital  diould  be  applied — ^for  example,  in 
case  of  some  emergency  happening  which 
yoL.  63.— P.,  D.  &  A. 
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might  render  the  application  of  part  of  the 
capital  very  advisable. 

But  here,  as  regaitls  the  jmyment  of  this 
sum  of  300/.  to  the  petitioner,  although  we 
might  desire  to  make  some  more  adequate 
provision  for  the  appellant,  I  do  not  think 
it  would  be  for  her  benefit  to  give  her  the 
whole  sum,  which  would  soon  be  gone. 
There  is  no  special  emei-gency  on  which 
the  application  of  the  whole  settled  sum 
would  be  advantageous. 

This  is  not  a  case  in  which  we  should 
interfere  with  the  discretion  of  the  Judge 
upon  the  question  of  the  amount  of  income. 
If  he  had  given  the  income  of  the  whole 
I  should  not  have  differed  from  him. 

LiNDLEY,  L.J. — I  quite  agree. 


Solicitors —Prideaux  k  Sons,  agents  for  Richard 
Andrews,  Modbury,  Devon,  for  petitioner; 
(tuscotte,  Wadham  Jc  Daw,  for  respondent. 


Divorce. 
1SS4. 

June  23.    }-        farmer  v,  farmer. 

July  1. 
August  9. 

Desertion — Residence  apart — Consent  qf 
Wife  obtained  by  Fraud — Occasional  Mart' 
tal  Intercourse, 

A  husband  cecued,  in  1 880,  to  cohabit  with 
his  wife  upon  the  false  pretence  that  hit 
absence  was  necessitated  by  business  en^ 
gagementSf  btU  he  supplied  her  with  money, 
and  occasional  intercourse  took  place  &s- 
tween  them  whic/i  resulted  »n  the  birth 
of  a  cJiild,  In  1884,  the  wife  discovered 
that  her  husband  had  been  for  severed  years 
living  with  another  woman,  and  she  there- 
upon instituted  a  suit  for  dissolution  qf 
vian'iage  on  the  ground  of  adultery  arid 
desertion: — Held,  t/iat  the  conduct  of  the 
hvsbawl  did  not  anunvnt  to  desertion. 

This  was  a  wife's  suit  for  a  dissolution 
of  marriage  on  the  ground  of  the  respon- 
dent's adultery  and  desertion,  and  was  tried 
before  the  President  of  the  Division  with- 
out a  jury. 

Q 
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The  I'espondent  did  not  appear. 

The  jxirtiea  were  married  in  1873,  and 
oobabited  till  1880,  when  they  ceased  to 
live  together ;  the  respondent,  who  was  a 
newspaper  reporter  and  sub-editor,  alleging 
that  his  avocations  prevented  him  from 
being  constantly  with  the  petitioner.  He, 
however,  continued  to  supply  his  wife  with 
money,  and  they  met  occasionally,  and  in 
February,  1884,  she  gave  birth  to  a  child, 
of  which  the  respondent  was  the  father. 
There  were  two  other  children  of  the 
marriage. 

In  January,  1884,  the  petitioner  dis- 
covered that  her  husband  had  been  for 
several  years  living  with  another  woman, 
and  thereupon  she  instituted  the  present 
suit. 

The  respondent's  adultery  was  proved  to 
the  satisfaction  of  the  Court. 

Mtddleton,  for  the  petitioner. — There 
has  been  desertion  for  two  years  without 
reasonable  cause,  since  the  wife's  acquies- 
oence  in  her  husband's  absence  was  ob- 
tained by  fraud.  In  WiUiama  v.  WiUiama 
(1)  Lord  Penzance  observed  that  desertion 
is  not  easy  to  define,  but  that  the  expres- 
sion ''seems  pointed  at  a  breaking  off, 
more  or  less  complete,  of  the  intercourse 
which  previously  existed."  In  Yeatjnan  v. 
Teatman  (2)  Lord  Penzance  held  that  a 
permanent  withdrawal  of  cohabitation 
amounts  to  desertion,  although  the  hus- 
band may  continue  to  support  the  wife; 
and  in  Grahh  v.  Crdbb  (3)  he  observed 
that  a  man  who  obtained  his  wife's  consent 
to  a  separation  by  means  of  fraud  is  guilty 
of  des^tion. 

Cur,  adv,  vuU, 

Ths  Pbbbidsnt  (Sir  Jahes  Hannisn) 
(on  August  9V — In  this  case  a  question 
arose  as  to  woat  is  meant  by  desertion. 
The  husband  provided  a  house  for  his  wife, 
which  was  changed  from  time  to  time,  in 
various  suburbs  of  London,  and,  having 
alleged  that  his  business  was  such  that  he 
could  not  permanently  reside  with  her,  he 

(1)  S  8w.  k,  Tr.  647 ;  33  Law  J.  Rep.  P.,  M.  k  A. 
172. 

(2)  37  Law  J.  Rep.  Prob.  &  M.  37 ;  Law  Rea 
1  F.  &  D.  489. 

(8)  87  Law  J.  Rep.  Prob.  &  M.  42  ;  Law  Rep. 
I  P.  fc  D.  601.  ' 


visited  her  from  time  to  time;  and  the 
result  of  those  visits  was,  quite  recently, 
the  birth  of  a  child.  The  wife  discovered 
about  the  same  time  that  her  husband's 
excuses  weve  not  well-founded,  and  that  he 
might  have  spent  more  of  his  time  at  home 
than  he  actually  did,  but  that  he  preferred 
to  spend  it  in  the  company  of  some  other 
woman,  whom  he  introduced  to  varions 
friends  as  his  wife.  The  contention  was 
that  the  husband's  conduct  amounted  to 
desertion.  There  were  other  dreumstuioei 
arising  out  of  the  correspondence  between 
the  husband  and  wife  which  are  very  dis- 
graceful to  the  former,  and  which,  if  I 
could  allow  my  mind  to  be  prejudioed, 
would  strongly  influence  me  a^^dnst  him ; 
but,  since  he  continued  to  visit  his  wife, 
and  his  visits  resulted  in  her  giving  birth 
to  a  child,  I  am  of  opinion  that  I  should 
be  straining  the  law  if  I  arrived  at  the 
conclusion  that  he  deserted  her.  I  have 
on  other  occasions  pointed  out  that,  if  a 
husband  is  living  with  another  woman, 
the  wife  is  jnstified  in  saying, ''  I  shall  not 
return  to  you,  nor  shall  I  allow  you  to 
have  access  to  me  while  you  are  living  b 
open  adultery  with  another  woman  " ;  snd 
it  may  be  that  in  this  case  that  whidi 
amounts  to  desertion  has  commenced,  and 
that  when  the  necessary  time  has  elapied 
the  wife  may  claim  relief  on  the  ground  of 
desertion  as  well  as  of  adultery.  At  pre- 
sent, however,  I  must  hold  that  the  deser- 
tion has  not  been  established;  and  it  will  be 
for  the  petitioner  to  consider  whether  she 
will  take  a  decree  for  judicial  separatioo, 
and,  if  the  fiEUsts  which  I  have  suggested 
warrant  it,  file  a  fresh  petition  when  the 
two  years  have  elapsed. 


Solicitors—Stevens  &  Oo.,  for  petltioDer; 
F.  A.  Rndall,  for  respondent 
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[IN  THfi  COURT  OF  APPEAL.] 

Admibaltt.  1 

1884.       >    the  john  muintyre.* 
June  19.    J 

CoUiaion—Fog  —  Ruk  of  Collision  — 
Approadiing  Ships— Regulations  for  Pre- 
venHruf  Collisions  at  Sta^  Rule  of  Conduct 
—AriicU  18. 

Where  in  a  dense  fog  those  in  charge 
of  a  steamship  hear  a  whistle  or  fog-lwm 
on  either  bow,  which  when  repeated  shews 
that  the  other  vessel  is  approaching  and  is 
in  the  neighbourhood  of  t/ieir  vessel,  it  be- 
comes  necessary,  in  order  to  obey  article  18, 
for  tlism  to  stop  and  reverse  their  enginett. 

Appeal  hy  the  defendants  from  a  judg- 
ment of  Butt,  J.,  in  an  action  to  recover 
damages  for  injuries  sustained  by  the 
steamship  Monica  in  a  collision  with  the 
John  Mclntyre,  of  which  the  defendants 
were  the  owners. 

It  appeared  that  the  ships  were  in  the 
North  Sea,  where  there  was  a  dense  fog. 
Butt,  J.y  after  hearing  the  evidence  as  to 
the  speed  of  the  John  Mclntyre,  held  both 
vessels  to  blame ;  and  he  also  found  that 
the  officer  in  charge  of  the  John  Mclntyre 
did  not  stop  and  reverse  until  it  was  too 
late  to  avoid  a  collision,  it  appearing  that 
he  had  heard  a  whistle  on  her  port  bow 
when  he  slackened  speed,  th^t  he  also 
heard  the  whistle  repeated  again  two  or 
three  times  a  little  later  when  the  Monica 
mast  have  been  approaching  his  vessel, 
and  that  he  did  not  even  then  stop  and 
rererse. 

By  article  18  of  the  Regulations  for 
Preventing  Collisions  at  Sea  it  is  provided 
that  "  every  steamship  when  approaching 
another  ship  so  as  to  involve  risk  of  col- 
lision shall  slacken  her  speed,  or  stop  and 
reverse  if  necessary.'' 

The  Solicitor-  General  {Sir  F.  HeraoJteU, 
Q.C.),  and  Webster,  Q.C.  (with  them 
Steavenson),  for  the  appellants,  contended 
,  that  there  was  no  rule  that  a  ship  in  a 
fog  was  bound  to  stop  and  reverse  her 
engines  when  a  whistle  is  heard,  and  that 
she  may  proceed,  provided  she  does  so 
with  eaution,  if  it  would  appear  from  the 

♦  aw«ai  Brett,  M.R.,  Bowen,  L.J.,  and  Fry, 
L.J. 


sound  of  the  whLitle  that  the  other  ship  is 
keeping  a  course  which  will  not  involve 
risk  of  collision. 

Myburgh,  Q,C.,  and  PhiUimore,  for  the 
respondents,  the  ownei*s  of  the  Monica, 
were  not  called  on. 

Brett,  M.R. — The  question  here  turns 
upon  the  application  of  article  18  of  the 
Begulations  for  Preventing  Collisions  at 
Sea  to  the  case  of  a  vessel  which  was 
being  navigated   in  a  dense  fog.      The 
officer  in  charge  of  a  vessel  is  bound  to 
obey  article  18  where  the  circumstances 
are  such  that  an  officer  of  ordinary  skill 
and  cai*e  can  come  to  no  other  conclusion 
but  that,  if  the  ships  continue  to  approach 
each  other,  there  must  be  risk  of  collision. 
That  was  the  rule  as  to  the  application 
of  article  18  which  we  laid  down  in  the 
case  of  The  Beryl  (1).    It  is  clear  that  the 
circumstances  here  were  such  that  the 
officer  broke  the  rule.     The  vessels  were 
approaching  each  other  in  a  dense  fog; 
the  officer  in  charge  of  the  John  Mclntyre 
heard  the  whistle  of  the  Monica',    but 
although  he  could  not  tell  exactly  where 
that  vessel  was,  still  he  knew  that  she  was 
in  such  a  position  with  regard  to  his  own 
vessel  that  he  could  not  consider  his  vessel 
to  be  in  an  absolutely  safe  position;  he 
was  not,  however,  bouTid  at  once  to  stop 
and  reverse  when  he  heard  the  fii*st  whistle. 
But  the  inference  to  be  drawn  from  the  evi- 
dence that  he  heard  another  and  another 
whistle,  is  that  he  ought  to  have  come  to 
the  conclusion  that  the  Monica  was  ap- 
proaching nearer  to  his  bow.    Ought  the 
officer,  therefore,  under  the  circumstances, 
to  have  come  to  the  conclusion  that  if  he 
did  not  stop  and  reverse  there  would  be, 
not  a  collision}  but  risk  of  collision  ?    I 
do  not  hesitate  to  lay  down  as  a  general 
rule  of  conduct  that  it  is  necessary  under 
article  18  to  stop  and  reverse  under  cir- 
cumstances similar  to  those  which  have 
happened  here.     I  do  not  say  that  those 
on  board  a  vessel  are  bound  to  stop  and  re- 
vei*se  every  time  a  whistle  or  fog-horn  is 
heard  in  a  fog;  but  where  a  whistle  or 
fog-horn  is  heard  on  either  bow,  so  that  it 
would  appear  that  another  vei>scl  is  ap- 
proaching nearer  to  or  is  in  the  neigh- 
bourhood of  either  bow,  then  it  would 

(1)  AiUe,  p.  7u ;  Law  Bep.  0  P.  D.  137. 
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l)e  uocessaiy  not  merely  to  slacken  speed, 
but  at  onoe  to  stop  and  reverse,  because 
there  would  be  risk  of  collision.  We  do 
not  say  that  the  vessel  must  have  stem- 
way  upon  her,  but  that  she  must  stop  and 
reverse  her  engines,  so  as,  if  necessary,  to 
be  brought  to  a  standstill  in  the  water. 
The  officer  in  charge  of  the  John  Mclntyre 
has  in  this  case  broken  the  rule  of  con> 
duct  which  seems  to  me  to  be  the  i-esult 
of  the  regulations.  The  judgment  of  Mr. 
Justice  Butt  was  therefore  coiTCct,  and 
the  appeal  must  be  dismissed. 

Bo^VEX,  L.  J, — I  am  of  the  same  opinion* 
Where  two  vessels  approach  one  another 
so  as  to  involve  risk  of  collision,  they  are 
bound  to  slacken  speed,  and,  if  necessary 
80  to  do  in  order  to  avoid  risk  of  collision, 
are  bound  to  stop  and  revei*se.  It  cannot 
be  said  as  an  absolute  rule  that  a  vessel 
in  a  fog  is  bound  to  stop  and  reverse  when 
the  whistle  or  fog-horn  of  another  vessel 
is  heard ;  but  in  this  case  it  seems  to  me 
that  there  was  nothing  to  cause  the  officer 
in  charge  of  the  John  Mclrdyre  to  come 
to  the  conclusion  that  it  was  safe  to  go 
on ;  it  therefore  became  necessary  for  him 
to  stop  and  revei'se  when  he  heard  the 
whistle;  but  as  he  did  not  do  so  until 
later,  the  John  Mclntyre  must  be  held  to 
blame. 

Fbt,  L.  J.,  concurred. 

Appeal  disniutaed. 


Solicitors — Gellatly,  Son  &  Warton,  for  api)el' 
pellants ;  Botter^li  k  Roche,  for  respondents. 
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Divorce  —  Decree  Nisi — Discretion  — 
AdvUery  of  Petitioner — ConvicHon  of  Re- 
spondent for  Rape. 

A  husband  obtained  a  deci*ee  nisi  for  a 
diasolution  of  marriage^  on  tJie  ground  of 
his  wife* 8  adultery;  but,  upon  the  inter- 
^mUion  of  the  Queen's  Proctor ^  tlie  decree 
nisi  was  rescinded^  on  the  ground  of  the 


nduUcry  and  cruelty  of  the  petitioner. 
The  ]xirties  afterwards  restinied  coltabUa- 
tion,  and  the  husband  committed  fresh  acts 
of  criielty.  lie  was  aftenoards  sentenced 
to  ten  years^  penal  servitude  for  a  rape 
upon  a  girl  under  twelve  years  oj  age. 
The  Court,  in  the  exercise  of  Us  discre- 
tion,  pronounced  a  decree  nisi  for  dissolu- 
tion of  tJie  marriage  on  the  wife's  petition^ 
notwitlistanding  her  previous  aduUery, 

This  wa«  a  wife's  petition  for  a  disso* 
lution  of  marriage,  on  the  ground  of  the 
respondent's  cruelty,  adultery,  and  rape. 

The  parties  were  married  in  1876,  and 
in  July,  1880,  the  present  respondent 
obtained  a  decree  nisi  for  dissolution  of 
mariiage  on  account  of  his  wife's  adultery 
with  William  John  Smith.  The  Queen's 
Proctor  afterwards  intervened,  chai^g 
the  present  respondent  with  adultery  and 
cruelty,  and  the  decree  nisi  was  rescinded. 

The  parties  lived  separate  fi-om  Feb- 
ruary, 1880,  till  March,  1882,  when  they 
resumed  cohabitation ;  but  they  again 
separated  a  few  months  later. 

The  present  respondent  again  committed 
adultery  during  the  year  1882 ;  and  in  Julj, 
1883,  he  was  convicted  and  sentenced  to 
ten  years'  penal  servitude  for  a  rape  on  a 
girl  under  twelve  years  of  age,  whereupon 
the  present  suit  was  brought. 

The  case  was  ^tried  before  Butt,  J, 
without  a  jury,  and  the  facts  are  moro 
fully  stated  in  the  judgment. 

Bayford,  for  the  petitioner. 

Pritehardy  for  the  respondent. 

The  following  cases  were  referred  to  :— 
Conradi  v.  Conradi  (1)  and  Morgan  v. 
Morgan  and  Porter  (2). 

Cur,  adv,  tmft. 

Butt,  J.  (on  July  8).  —  This  is  a  suit 
by  a  ¥dfe  for  a  dissolution  of  marriage 
under  the  following  drcumstanoes  :-^ 

The  parties  were  married  in  1876,  and 
the  husband  took  to  drinking  almost  im- 
mediately after  marriage.  There  were 
continuous  acts  of  cruelty  on  his  part  firom 
the  date  of  the  marriage,  or  very  soon 

(1)  37  Law  J.  Rep.  Prob.  &  M.  65 ;  Law  Bep. 
1  P.  &  D.  614. 

(2)  38  Law  J.  Rep.  Prob.  &  M.  41  Law  B«p. 
1  P.  &  D,  647. 
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afterwards,  down  to  the  month  of  Feb. 
roary,  1880,  when  the  petitioner  left  her 
husbaiid  and  went  to  her  mother.  In 
March,  1880,  the  husband  filed  a  petition, 
charging  his  wife  with  adultery  with  Wil- 
liam John  Smith.  That  charge  was  proved 
at  the  hearing,  and  a  deci^ee  nisi  dissolv- 
ing the  marriage  was  pronounced  on  the 
29th  of  July,  1880 ;  but  the  Queen's  Proc- 
tor afterwwis  intervened,  charging  the 
husband  with  gross  and  notorious  immo- 
rality, and  his  petition  was  consequently 
dismissed.  In  March,  1882,  the  husband 
and  wife  met  by  accident,  and  the  former 
persuaded  the  latter  to  resume  cohabita- 
tion ;  but  he  voon  afterwards  I'esumed  his 
ill-treatment  of  her,  and  therefore  she 
again  left  him  and  returned  to  her  mo- 
ther's house.  That  cohabitation  was  of 
course  a  condonation  of  the  previous  adul- 
teiy;  but  in  September,  1882,  the  pre- 
sent respondent  was  living  in  adultery; 
and  on  the  30th  of  July,  1883,  he  was 
eonvicted  at  the  Central  Criminal  Court 
and  was  sentenced  to  ten  years'  penal  ser- 
vitude for  a  rape  upon  a  child  under  twelve 
yean  of  age.  It  is  under  these  circum- 
stances  that  the  petitioner  now  prays  for 
a  divorce.  To  that  she  certainly  would 
be  entitled  but  for  the  adultery  proved 
against  her  in  the  former  suit;  and  the 
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question  is,  whether  I  ought  to  allow  that 
adultery  to  defeat  the  pi^esent  petition. 
The  Court  has  a  discretionary  power  to 
give,  or  to  refuse  to  give,  that  effect  to  the 
petitioner's  former  misconduct ;  and  I  find 
that  there  are  cases  where  relief  has  been 
granted,  notwithstanding  misconduct  of 
the  kind  in  question. 

Having  regard  to  all  the  circumstances 
of  the  present  case,  and  to  the  position  in 
which  the  husband  is  placed  by  reason  of 
the  sentence  lately  passed  upon  him — a 
sentence  which  deprives  him  of  the  power 
of  fulfilling  any  of  the  conjugal  obligations 
— not  forgetting,  too,  that  rape  is  treated, 
for  the  purposes  of  the  Divoix^e  Act,  as  a 
graver  conjugal  misdemeanour  than  ordi- 
nary adultery,  I  liave  no  hesitation  as  to 
the  course  which  I  ought  to  take ;  and, 
acting  in  the  exercise  of  my  discretion,  I 
pronounce  a  deci*ec  nisiy  with  costs. 


Solicitors — Stacpoole  &  Son,  agents  for  £.  G. 
Fickering,  for  petitioner;  £.  Flax  k.  Lead- 
bitter,  agents  for  P.  de  £.  Collin,  Maryport, 
for  respondent. 
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Action  in  rem.    8ee  Collision. 

Administratioii  durante  minnre  atate  :  grant  to 
guardian :  jmsHng  over  next'of-kin  of  infant : 
discretion  of  court^—A  died  in  Jamaica, 
leaving  an  infant  daughter,  and  having  by 
his  will  api)ointed  B  and  C  to  be  his  execu- 
tors in  Jamaica,  and  D,  his  sister-in-law,  to 
be  his  English  executrix  and  trustee  and 
guardian  of  the  infant,  with  power  to  appoint 
by  deed  or  will  a  new  trustee  or  trustees,  or 
a  new  guardian  or  guardians.  He  directed 
the  executors  in  Jamaica  to  pay  the  residue 
of  his  estate  to  the  English  executrix,  to  be 
invested  in  the  name  of  the  infant  till  she 
should  attain  the  age  of  twenty-one.  D  pre- 
deceased A,  having  by  her  will  appointed  B 
and  F  as  her  executors  and  trustees,  and 
nominated  the  said  executors  and  trustees,  or 
tlic  survivor  of  them,  as  guardians  or  guar- 
dian of  her  infant  niece.  B  renounced  pro- 
bate. The  infant  was  residing  with  D  at  the 
time  of  the  death  of  the  latter,  when  she 
went  to  reside  with  F.  After  the  death  of  A 
and  D,  the  only  next-of-kin  of  the  infant 
were  her  aunts.  One  of  the  aunts  was  resi- 
dent in  India,  another  was  in  very  needy  cir- 
cumstances and  had  been  dependent  on  the 
bounty  of  the  infant,  and  the  third  renounced 
administration.  The  Court  made  a  grant  of 
administration  of  the  estate  of  A,  for  the  use 
and  benefit  of  the  infant  till  she  should  at- 
tain the  age  of  twenty-one  years,  to  F  as  her 
guardian.    In  thv  goods  of  Gardiner,  31 

-—  intettacg :  bastard  dying  vntnarri^d  in 
Cornwall :  grant  to  solicitor  of  duchy  of  Com- 
^a;q_Where  a  person  resident  in  the  county 
of  Cornwall  died  a  bachelor,  bastard  and  in- 
testate, the  Court  made  a  grant  of  letters  of 
administration  of  his  estate  and  effects  to 
the  solicitor  for  the  affairs  of  the  duchy  of 
Cornwall,  for  the  use  of  His  Itoyal  Highness 
the  Prince  of  Wales,  but  required  the  warrant 
to  be  amended,  so  as  to  set  forth  the  grounds 
for  the  application.  In  tJie  goods  of  Edward 
Griffith,  30 


limited  grant :  foreign  law  :  cndence:  eer- 

tificato  of  ambassador:  Russian  imperid 
faniUg  :  testamentary  disability :  property  in 
England :  grant  to  attorney'] — By  the  law  of 
Russia  all  testamentary  instruments  executed 
by  members  of  the  Imperial  family  are  dis- 
regarded, and  the  disposition  of  the  property 
of  such  persons  after  their  death  i»  vitlun 
the  exclusive  power  of  the  Emperor  of  Russia. 
In  the  goods  of  Prince  Peter  Oeorgecitck 
Oldenhtrg,  46 

A,  a  member  of  the  Russian  Imperial  family, 
died  in  Russia,  having  executed  a  will  by 
which  he  appointed  B,  his  son,  as  his  bxecntor. 
After  A's  death  a  meeting  of  the  memben 
of  his  family  was  held,  and  an  arrangement 
for  tlie  disposition  of  bis  property  in  accord* 
ance  with  the  terms  of  liis  will  was  agreed  to, 
and  was  embodied  in  a  document  termed  an 
"Actc  Dofinitif,"  which  was  subsequently 
confirmed  by  the  Emperor  of  Russia ;  and  by 
the  terms  of  the  ''Acte  Definitif"  B  was 
constituted  tJie  sole  and  entire  owner  of 
certain  shares  held  by  the  deceased  in  a 
railway  company  having  its  offices  in  England. 
The  Court,  upon  a  certificate  from  the  Russian 
ambassador  in  England,  with  the  seal  of  the 
Russian  embassy,  reciting  that  the  law  of 
Russia  is  as  stated  above,  and  that,  under  the 
«  Acte  Definitif,"  B  was  the  sole  and  entire 
owner  of  the  railway  shares,  made  a  grant  to 
the  attorney  of  B  of  letters  of  administTation 
with  the  "Acte  Definitif"  annexed,  limited 
to  the  proi)erty  of  the  deceased  in  England. 
Ibid. 


mil  annexed :  grant  to  attorney  ofexee\tt»ri 


death  of  executor:  cJiain  qf  represeniotio'^ ' 
administration  do  bonis  non'] — A  obtained  a 
grant  of  administration  with  a  foreign  will 
annexed  as  the  attorney  in  England  of  l^  the 
executor  of  C,  the  testatrix.  After  B's  death 
a  similar  grant  was  made  to  D  as  the  attorney 
in  England  of  A's  executors : — Ileldj  that  the 
chain  of  representation  was  not  broken  by 
the  grant  of  administration  to  the  attorney 
of  Uie  original  testatiiz^  and  that  D  vat 
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Admiaiitnttion  (continued) — 

entitled  to  deal  with  the  property  of  C  in 
this  country  without  a  grant  of  administra- 
tion de  boHU  turn.  In  the  goodt  of  Del  Carmen 
Vea  Muiynia,  47 
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■  will  annexed :  universal  legatee  :  power  of 
appoifUment :  real  estate:  eonvertUm] — A 
married  woman,  having  under  the  will  of  A 
a  power  of  appointment  hy  will  over  real 
estate,  executed  a  will  whereby  she  appointed 
all  her  real  estate  in  favour  of  her  husband 
absolutely,  but  she  named  no  executor.  She 
died  without  issue,  and  she  left  no  separate 
property  other  than  that  which  was  the  subject 
of  tile  power.  After  the  date  of  the  will  the 
husband  and  wife  had  presented  a  petition 
to  the  Court  of  Chancery  under  the  Settled 
Bstates  Acts  for  the  sale  of  the  real  property 
passing  under  the  will  of  A.  The  property 
was  sold,  and,  by  order  of  the  Court,  the  pro- 
ceeds of  the  sale  were  invested  in  Consols  in 
the  names  of  the  husband  and  of  bis  co-trustee 
under  the  will  of  A  i—Beldf  that  the  proceeds 
of  the  sale  could  not  be  treated  as  personal 
estate,  and  that  the  husband  was  not  entitled 
to  a  grant  of  administration  with  the  will 
annexed,  as  universal  legatee  of  his  wife. 
In  the  goods  qfZlogd,  48 

jkdvltery  of  Petitioner.    Sec  Divorce. 

Alien.    See  Will. 

AUaunkj—pendente  lite:  nullity  of  marriage: 
decree  nisi :  decree  absolute} — In  a  suit  by  a 
wife  for  a  declaration  of  nullity  of  marriage 
alimony  pendente  lite  is  payable  till  the  de- 
cree nisi  is  made  absolute.  S.  (otherwise  B.) 
▼.  Jf^  63 

Appeal.    See  Practick. 

« 

Appeal  firom  Ohambors.    See  Practice. 

Appointaant,  Power  of.  See  Administration  ; 
Will. 


Attaekmont.  See  Restitution  of  Conjugal 
Rights. 

Attestation.    See  Will. 

Attorney,  Grant  to.    See  Administration. 

Bastard.    See  Administration. 

Bottoourj  Bond — objeetioHs  to  atnannts  in :  au' 
tkoritif  0/ master  to  pledge  credit  of  ship  and 
eargo  owner:   report  of  registrar  and  mer- 

'    ohsmtt:   dodnctiins  made   in    items'} — The 


master  of  a  ship  is  the  agent  of  the  owner  to 
plc<lge  his  credit  only  in  the  case  of  necessity, 
and  to  the  extent  of  that  which  is  necessary 
to  enable  the  ship  to  complete  her  voyage,  and 
he  cannot  by  giving  a  bottomry  bond  for  an 
excessive  amount  fix  the  owner  with  liability 
for  anything  beyond  that  which  is  necessary. 
(Affirming  the  Court  below,  p.  44.)  The  Pon' 
tida  (App),  78 

The  validity  of  a  bottomry  bond  having  been 
established,  the  question  whether  the  items 
are  excessive  is  to  be  decided  by  the  Registrar 
and  Merchants.    Ibid. 

The  fact  that  the  person  who  advances  the 
money  may  have  made  reasonable  enquiries 
into  the  circumstances  of  the  case  does  not 
render  the  owner  liable  for  excessive  or  un- 
reasonable charges.    Ibid. 

Campbeiri  Aet.    See  Collision. 

Cargo.    See  Bottomry  ;  Damages. 

Carrier.    See  Dahaoes. 

Chambers,  Appeal  firom.    Sec  Practice. 

Charter-party  executed  ahroeut :  stamp  act,  1870 
(33  4*  34  Vict.  c.  97),  ss.  15, 66,  67,  and  68]~ 
A  charter-party  wholly  executed  abroad  may 
be  stamped  within  two  months  after  it  has 
been  first  received  in  the  United  Kingdom, 
as  provided  by  section  16  of  the  Stamp  Act, 
1870.     The'Bel/ort.SS 

Semble, — That  such  a  charter-party  must  be 
stamped  with  an  impressed  and  not  an  ad- 
hesive stamp.    Ibid. 

Collision— o^t^/br  loss  of  life :  notice  to  board 
of  trade :  foreign  ship :  contributory  negli- 
genee :  jurisdiction  of  admiralty  court  to  enter- 
tain  suit  in  rem :  damage  done  by  any  ship  : 
admiralty  court  act,  1861  (24  Vict.  e.  10),  s.  7  : 
Lord  CampbelVs  Act  (9  ^  10  Vxeit.  e.  93)  : 
court  eqvauy  divided  in  opinion  :  decision  not 
bindittg} — In  an  action  under  Lord  Campbell's 
Act  for  loss  of  life  occasioned  by  a  collision, 
— Held,  first,  that  section  512  of  the  Merchant 
Shipping  Act,  1854,  does  not  apply  to  cases  of 
loss  of  life  caused  by  a  foreign  ship.  Secondly, 
that  the  breach  of  the  rules  for  preventing 
collisions,  to  which  the  deceased  was  privy, 
and  for  which  the  Court  would  be  bound  to 
hold  the  ship  to  blame  under  the  17th  section 
of  the  Merchant  Shipping  Act,  1873,  consti- 
tutes legal  contributory  negligence  on  the  part 
of  the  deceased,  even  where  there  is  no  reason 
to  believe  that  such  breach  of  the  regulation 
actually  contributed  to  the  accident.  Thirdly, 
that  contributory  negligence  on  the  part  of 
the  deceased  did  not  debar  the  plaintiff  from 
recovering  any  damages ;  but  that,  according 
to  the  rule  obtaining  in  cases  of  coUisioDy  th^ 
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PROBATE,    DIVORCE   AND   ADMffiALTY    DIVISION. 

MICHAELMAS  1863  to  MICHAELMAS  1884. 


Action  in  rem.    Hee  Collision. 

Adminifltration  durante  minorc  artate  :  grant  to 
ffuardiun :  jmsging  over  next-of-kin  of  infofU  : 
fiiseretioft>  of  court^ — A  died  in  Jamaica, 
leaving  an  infant  daughter,  and  having  by 
his  will  appointed  B  and  C  to  be  his  execu- 
tors in  Jamaica,  and  D,  his  sister-in-law,  to 
be  his  English  executrix  and  trustee  and 
guardian  of  the  infant,  with  power  to  appoint 
by  deed  or  will  a  new  trustee  or  trustees,  or 
a  new  guardian  or  guardians.  He  directed 
the  executors  in  Jamaica  to  pay  the  residue 
of  his  estate  to  the  English  executrix,  to  be 
invested  in  tlio  name  of  the  infant  till  she 
should  attain  the  age  of  twenty-one.  D  pre- 
deceased A,  having  by  her  will  appointed  B 
and  F  ns  licr  executors  and  trustees,  and 
nominated  the  said  executors  and  trustees,  or 
the  survivor  of  them,  as  guardians  or  guar- 
dian of  her  infant  niece.  E  renounced  pro- 
bate. The  infant  was  residing  with  D  at  the 
time  of  the  death  of  the  latter,  when  she 
went  to  reside  with  F.  After  the  death  of  A 
and  D,  the  only  next-of-kin  of  the  infant 
were  her  aunts.  One  of  the  aunts  was  resi- 
dent in  India,  another  was  in  very  needy  cir- 
cumstances and  had  been  dependent  on  the 
bounty  of  the  infant,  and  the  third  renounced 
administration.  The  Court  made  a  grant  of 
administration  of  the  estate  of  A,  for  the  use 
and  benefit  of  the  infant  till  she  should  at- 
tain the  age  of  twenty-one  years,  to  F  as  her 
guardian.    In  the  goods  of  Uardiner,  31 

— i.  integtaey :  haxtard  dying  loimurri/'d  in 
Cornwall :  grant  to  aolicitor  of  duchy  of  Com* 
mill] — Where  a  person  resident  in  the  county 
of  Cornwall  died  a  bachelor,  bastard  and  in- 
testate, the  Court  made  a  grant  of  letters  of 
administration  of  his  estate  and  effects  to 
the  solicitor  for  the  affairs  of  tlie  duchy  of 
Cornwall,  for  the  use  of  His  iCoyal  Highness 
the  Prince  of  Wales,  but  required  the  warrant 
to  be  amended,  so  as  to  set  forth  the  grounds 
for  the  application.  In  tht  goods  of  Edward 
Qr\ffUh,  80 


limited  grant :  foreign  law  :  cridenee :  eer* 

tificats  of  amhaUador:  Ruuian  imperial 
family  :  testamentary  disaMitg :  property  in 
Englatid  :  grant  to  attorney] — By  the  law  of 
Kussia  all  testamentary  instruments  executed 
by  membeis  of  the  Imperial  family  are  dis- 
regarded, and  the  disposition  of  the  property 
of  such  persons  after  their  death  is  within 
the  exclusive  power  of  the  Emperor  of  Russia. 
In  the  goods  of  Prin^x  Prtcr  OeorgetiUh 
Oldenburg ^  46 

A,  a  member  of  the  Kussian  Imperial  family, 
died  in  Russia,  having  executed  a  will  by 
which  he  appointed  B,  his  son,  as  his  execntor. 
After  A's  death  a  meeting  of  the  membcn 
of  his  family  was  held,  and  an  arrangement 
for  tlie  disposition  of  bis  property  in  accord- 
ance with  the  terms  of  liis  will  was  agreed  to, 
and  was  embodied  in  a  document  termed  an 
"Acte  Definitif,"  which  was  subsequently 
contirmed  by  the  Emperor  of  Russia ;  and  by 
the  terms  of  the  "Acte  DC»finitif"  B  wis 
constituted  the  sole  and  entire  owner  of 
certain  shares  held  by  the  deceased  in  i 
railway  company  having  its  offices  in  England* 
The  Court,  upon  a  certificate  from  theBossian 
ambassador  in  England,  with  the  seal  of  the 
Russian  embassy,  reciting  that  the  law  of 
Russia  is  as  stated  above,  and  that,  under  the 
«  Acte  Definitif,"  B  was  the  sole  and  entire 
owner  of  the  railway  shares,  made  a  giant  to 
the  attorney  of  B  of  letters  of  administration 
with  the  "Acte  Definitif "  annexed,  limited 
to  the  pro|)erty  of  the  deceased  in  England. 
Ibid. 


mil  annexed :  grant  to  attorney  of  executor: 


death  of  executor:  chain  qf  representation: 
administration  de  bonis  nim] — A  obtained  a 
grant  of  administration  with  a  foreign  «ill 
annexed  as  the  attorney  in  England  of  r>,the 
executor  of  C,  the  testatrix.  After  B's  death 
a  similar  grant  was  made  to  D  as  the  attoncr 
in  England  of  A*s  executors :—  Held,  that  the 
chain  of  representation  was  not  broken  by 
the  grant  of  administration  to  the  attorney 
of  &e  original  testatrix,  and  that  D  m 
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Adaimfltnttion  (continued)— 

entitled  to  deal  with  the  property  of  C  in 
this  country  without  a  grant  of  administra- 
tion de  bonis  turn.  In  the  goods  of  Del  Carmen 
Vea  MurgHia^  47 
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•— -  wili  annexed :  universal  legatee :  power  of 
appointment:  real  estate:  conversion'] — A 
married  woman,  having  under  the  will  of  A 
a  power  of  appointment  by  will  over  real 
estate,  executed  a  will  whereby  she  appointed 
all  her  real  estate  in  favour  of  her  husband 
absolutely,  but  she  named  no  executor.  She 
died  without  issue,  and  she  left  no  separate 
property  other  than  that  which  was  the  subject 
of  the  power.  After  the  date  of  the  will  the 
husband  and  wife  had  presented  a  petition 
to  the  Court  of  Chancery  under  the  Settled 
Estates  Acts  for  the  sale  of  the  real  property 
passing  under  the  will  of  A.  The  property 
was  s<Jd,  and,  by  order  of  the  Court,  the  pro- 
ceeds of  the  sale  were  invested  in  Consols  in 
the  names  of  the  husband  and  of  his  oo-trustee 
nnder  the  will  of  A : — Held,  that  the  proceeds 
of  the  sale  could  not  be  treated  as  personal 
estate,  and  that  the  husband  was  not  entitled 
to  a  grant  of  administration  with  the  will 
annexed,  as  universal  legatee  of  his  wife. 
In  the  goods  of  Lloyd,  48 

^vltary  of  Petitioner.    Sec  Divorcb. 

Alien.    See  Will. 

Sdhaonj—pendente  lite:  nullity  of  marriage: 
decree  nisi :  decree  absolttte] — In  a  suit  by  a 
wife  for  a  declaration  of  nullity  of  marriage 
alimony  pendente  lite  is  payable  till  the  de- 
cree nisi  is  made  absolute.  S,  (othernrise  £.) 
▼.  B^  63 

Appeal.    See  Practice. 

Appeal  firom  Ohambert.    See  Practice. 

Appointmant,  Power  of.  See  Administration  ; 
Will. 

Attaekment.  See  Rbstitution  of  Conjugal 
Rights. 


Attattation.    See  Will. 

Attorney,  Grant  to.    See  Administration. 

Bastard.    See  Administration. 

Bottomry  BamA—objeetions  to  amounts  in  :  au" 
tharUy  of  master  to  pledge  credit  of  ship  and 
eoffa  owner:   report  of  registrar  and  mer" 

'   ekimte:  deduetiang  made   in    t^Mu]— The 


master  of  a  ship  is  the  agent  of  the  owner  to 
pledge  his  credit  only  in  the  aise  of  necessity, 
and  to  the  extent  of  that  which  is  necessary 
to  enable  the  ship  to  complete  her  voyage,  and 
he  cannot  by  giving  a  bottomry  bond  for  an 
excessive  amount  fix  the  owner  with  liability 
for  anything  beyond  that  which  is  necessary. 
(Affirming  the  Court  below,  p.  44.)  27ie  Pen* 
tida  (App.),  78 

The  validity  of  a  bottomry  bond  having  been 
established,  the  question  whether  the  items 
are  excessive  is  to  be  decided  by  the  Registrar 
and  Merchants.    Ibid. 

The  fact  that  the  person  who  advances  the 
money  may  have  made  reasonable  enquiries 
into  the  circumstances  of  the  case  does  not 
render  the  owner  liable  for  excessive  or  un- 
reasonable charges.    Ibid. 

Campbeiri  Act.    See  Collision. 

Cargo.    See  Bottomry  ;  Damages. 

Carrier.    See  Damages. 

Cluunbori,  Appeal  firom.    See  Practice. 

Charter-party  executed  abroad :  stamp  act,  1870 
(33  4'  34  Vict.  c.  97),  ss.  15,  66,  67,  and  68]— 
A  charter-party  wholly  executed  abroad  may 
be  stamped  within  two  months  after  it  haa 
been  first  received  in  the  United  Kingdom, 
as  provided  by  section  15  of  the  Stamp  Act, 
1870.     The  Self ort,%% 

Semble, — That  such  a  charter-party  must  be 
stamped  with  an  impressed  and  not  an  ad- 
hesive stxunp.    Ibid. 

Collision — action  for  loss  of  life :  notice  to  board 
of  trade :  foreign  ship :  contributory  negli' 
genee :  jurisdiction  of  admiralty  court  to  enter* 
tain  suit  in  rem :  damage  done  by  any  ship  : 
admiralty  court  act,  1861  (24  Viet,  c.  10),  s,  7  : 
Lord  CampbelVs  Act  (9  ^  10  Viet,  c.  93)  ; 
court  equaUy  divided  in  opinion :  decision  not 
bindittg'] — In  an  action  under  Lord  Campbeirs 
Act  for  loss  of  life  occasioned  by  a  collision, 
— Held,  first,  that  section  512  of  the  Merchant 
Shipping  Act,  1854,  does  not  apply  to  cases  of 
loss  of  life  caused  by  a  foreign  ship.  Secondly, 
that  the  breach  of  the  rules  for  preventing 
collisions,  to  which  the  deceased  was  privy, 
and  for  which  the  Court  would  be  bound  to 
hold  the  ship  to  blame  under  the  17th  section 
of  the  Merchant  Shipping  Act,  1873,  consti- 
tutes legal  contributory  negligence  on  the  part 
of  the  deceased,  even  where  there  is  no  reason 
to  believe  that  such  breach  of  the  regulation 
actually  contributed  to  the  accident.  Thirdly, 
that  contributory  negligence  on  the  part  of 
the  deceased  did  not  debar  the  plaintiff  from 
recovering  any  damages ;  but  tlmt,  according 
to  the  rule  obtaining  in  cases  of  coUinon,  tbo 
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Colliiion  (continued) — 

plaintiff  was  entitled  to  recover  a  moiety  of 
the  damage  she  had  sustaino<l.  The  Vera 
Cruz  (App.).  33 

Per  the  Court  of  Appeal. — The  Admiralty  Court 
has  no  jurisdiction  to  entertain  an  action  in 
rem  to  recover  damages  under  Lord  CampbelFs 
Act  for  loss  of  life  caused  by  a  collision  at 
sea.    Ibid. 

The  Court  of  Appeal  is  not  bound  by  a  decision 
of  its  own  where  that  decision  was  come  to 
by  reason  of  the  Judges  who  heard  the  case 
being  equally  divided  in  opinion.     Ibid. 


-—  between  tteanukipg :  rule$  far  the  tuivi- 
gathn  of  the  Thames,  rule  23  :  meaning  of 
"  before  reminding  points  "] — By  rule  23  of  the 
Rules  for  the  Navigation  of  the  Thames, 
'*  steam  vessels  navigating  against  tide  shall, 
before  rounding  "  certain  points,  *'  ease  their 
engines  and  wait  until  any  other  vessels 
rounding  the  point  with  the  tide  have  passed 
clear  " : — Heldf  that  the  jioints  mentioned  in 
this  rule  begin  where  a  vessel  having  to  go 
round  them  would,  if  there  were  nothing  in 
the  way,  be  obliged  to  use  her  steerage  for 
the  purpose  of  continuing  her  course,  and 
ends  where  that  necessity  ceases;  and  that 
the  words  "before  rounding"  in  the  rule 
mean  the  time  when,  if  there  were  nothing 
in  the  way,  a  vessel  would  have  to  begin  to 
use  her  steerage  power  in  order  to  go  round  a 
point  as  defined  by  the  rule.  Held,  further, 
that  by  the  rule  the  steamship  navigating 
against  the  tide  is  bound  to  ease  as  much  as 
she  can  having  regard  to  her  own  safety. 
The  Margaret  (App.),  17 


—  damages :  commission  ftvr  bail  in  salvage 
aetion"] — Commission  paid  for  bail  in  a  salvage 
action,  brought  in  respect  of  services  rendeied 
to  a  vessel  w^hich  has  been  damaged  by 
collision,  cannot  be  recovered  as  damages 
from  the  owners  of  the  wrong-doing  ship. 
The  British  Commerce,  72 


— fishing-smach  :  globular  lantern  :  article  II 
of  the  regulations  for  preeenting  collisions  at 
sea"] — A  fishing-smack,  trawling  with  a  glob- 
ular lantern  exhibited  from  her  weather 
crosstree,  was  run  down  by  a  steamer  which 
was  overtaking  her: — Held,  tliat  the  smack 
was  to  blame  for  neglecting  to  shew  a  light 
from  her  stem,  and  thereby  infringing  article 
11.     The  Pacific,  ^7 


fog  :  risk  of  collision :  approaching  ships : 


regnlations  for  prerenting  collisions  at  sea : 
rule  of  conduct :  article  18] — Where  in  a  dense 
fog  those  in  charge  of  a  steamship  hear  a 
whistle  or  fog-horn  on  either  bow,  which  when 
repeated  shews  that  the  other  vessel  is  ap- 
proaching and  is  in  the  neighbourhood  of 
their  yeasel,  it  becomes  necessary,  in  oider  to 


ol>ey  article  18,  for  them  to  stop  and  reTer«e 
their  engines.  The  John  Mclnfyre  (App.), 
115 


fog :  speed  of  sailing  ship :  fog  W«]— 


Though  no  absolute  rule  can  be  laid  dowDi 
it  is  the  duty  of  a  sailing  ship  in  a  fog, 
where  she  may  expect  to  meet  namerons 
vessels,  to  go  at  as  low  rate  of  speed  as  is 
consistent  with  keeping  good  steerage  war. 
The  Zadok,  72 
The  fact  that  a  fog-horn  which  is  proved  to  hare 
been  sounded  is  not  heard  on  board  an  ap- 
proaching vessel  is  not  necessarily  proof  of 
negligence  on  the  part  of  tliose  on  board  that 
vessel.    Ibid. 


lights :  regulations  of  1863  for  prerentif 


coUisums  at  sea,  article  9 ;  re-gulations  of  1880 
for  preventing  collisions  at  sea,  article  10: 
steam  trawler  with  trawl  down  :  fishing  vessels 
^*  attached  to  their  nets  and  Mtatumarg**}— 
By  article  9  of  the  Regulations  of  1863  for 
Preventing  Collisions  at  Sea,  ^  Fishing  vessek 
and  open  boats  w^hen  at  anchor,  or  attached 
to  their  nets  and  stationary,  shall  exhibit  a 
bright  white  light."    The  Jhtnelm  (App.),  81 

To  be  "  stationary  "  within  the  meaning  of  the 
article,  a  fishing  vessel  must  not  have  more 
way  on  than  is  necessaiy  to  keep  henell 
under  command  whilst  attached  to  her  nets. 
If  it  is  necessary  even  for  the  purpose  of  ren* 
dering  her  fishing  more  effective  that  she 
should  have  more  way  on,  she  is  not "  sta« 
tionary,"and  must  carry  the  lights  of  a  vciisel 
under  way.     Ibid. 

A  steam  trawler  with  her  trawl  on  the  groand 
was  making  two  and  a  half  knots  through 
the  water  and  four  and  a  half  knots  over  the 
ground,  and  was  carrying  no  side  lights,  hot 
merely  the  white  light  prescribed  by  articles. 
8he  came  into  collision  with  the  defendants' 
steamer  :-^J74?Z<^,  that  article  9  was  applicable 
to  trawlers,  but  that  the  trawler  in  question 
was  not  '*  stationary  "  within  the  meaninf^  oi 
the  article,  and  shonld  have  carried  the  lights 
of  a  steamer  under  way.    Ibid. 

Judgment  of  Butt,  J.,  affirmed.    Ibid. 

— •  orertahing  and  crossing  ships :  artidss  \i 
and  20  of  the  regulations  for  preventing  eolr 
lisions  at  sea"] — A  steamship  which  is  over- 
taking as  well  as  crossing  the  course  of  another 
is  bound  to  keep  ont  of  the  way,  under  the 
provisions  of  article  20 ;  and  article  16  does 
not  apply.    The  Seaton,  15 

—  regulations  for  prerenting  eolUsians  st 
sea:  departure  from  rules  to  annd  im* 
mediate  danger :  articles  18  and  23 :  86  ^ 
37  Viet,  e.  86.  *.  17]— In  order  to  take  » 
vessel  ont  of  article  18  and  bring  her  within 
article  28  of  the  Regulations  for  PreventiijK 
OoUisions  at  Sea,  the  depertiire  froof 


Vol.  53.] 

Collision  (oontlnned) — 

18,  which,  nnder  the  provisions  of  36  &  37  Vict. 
c.  86.  8.  17,  most  be  read  with  article  23, 
must  not  only  be  reasonable,  but  the  only 
ohanoe  of  avoiding  an  immediate  danger.  The 
Benares  (App.),  2 
The  Kkedire  (Law  Bep.  5  App.  Gas.  876)  ex- 
plained.   Ibid. 


INDEX. 


See    DAMAaBfl;   Limitation 

BILITY. 

CommiMioii  for  Bail.    Sec  Collirion. 


Compromise  of  Aotion.    Bee  Estoppel. 
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I  ruk  of  eoUuiion  :  regulations  for  preventing 
eoUisions  at  tea,  1880,  artioloi  16,  18,  and 
22:  crossing  ships'] — Two  steamships,  the  A. 
and  the  B.,  were  on  crossing  courses  at  about 
right  angles,  the  A.  having  the  B,  on  her 
starboard  hand,  so  that  it  became  the  duty 
of  the  A,,  under  article  16  of  the  Regulations 
for  Preventing  Ck)llision8  at  Sea,  to  keep  out 
of  the  way  of  the  B,  She  did  not  do  so,  and 
the  ships  being  then  a  quarter  of  a  mile 
apart,  the  B,  whistled  and  slackened  her 
speed,  the  A.  kept  on  her  course,  and  when 
the  two  ships  were  within  300  yards  of  each 
other,  the  B,  stopped  and  reversed,  but  a 
collision  took  place  :-^ffeld,  that  the  B,  was 
partly  to  blame  for  the  collision,  as  she  ought 
to  have  stopped,  and  reversed  sooner ;  that 
the  provisions  of  articles  16  and  18  of  the 
Regulations  for  Preventing  Collisions  at  Sea 
^ply  to  the  time  when  a  risk  of  collision 
can  be  avoided,  and  not  to  the  time  when  the 
risk  is  already  fixed,  and  that  in  the  circum- 
stances of  this  case  the  B.  was  not  justified 
in  waiting  till  the  two  vessels  were  within 
SOD  yards  of  each  other  before  she  stopped  and 
reversed,  for  that  the  provision  in  article  22 
as  to  a  vessel  keeping  her  course  does  not  refer 
to  the  speed  at  whidi,  but  to  the  direction  in 
which  a  vessel  is  going.    The  Beryl  (App.),  76 

I  signals  for  assistance:  stepping  and  re^ 
versing']— A  vessel  which  has  been  in  collision 
with  another  is  bound,  in  order  to  comply 
with  the  provisions  of  section  16  of  the 
Merchant  Shipping  Act,  1873,  to  answer 
signals  made  by  the  vessel  with  which  she 
has  been  in  collision,  even  where  she  is  unable, 
owing  to  the  damage  she  has  herself  sus- 
tained, to  stand  by  the  other  ship.  The  Emmy 
Haa»e,4A 

The  officer  In  charge  of  a  steamship  which  is 
appvoaching  another  so  as  to  involve  risk  of 
collision  is  not  required  to  stop  and  reverse 
his  engines  instantaneously,  but  some  short 
time  most  be  allowed  him  in  which  to  judge 
what  oonise  he  ought  to  adopt  in  the  circam- 
itanoes.   Ibid. 


-X  Thames  rules:  merchant  shippvn  act 
amendment  act,  1873,  s.  17]— A  ship  will  not 
be  held  to  blame,  under  the  provisions  of  the 
17th  section  of  the  Merchaiit  Shipping  Act, 
1873,  for  an  infringement  of  one  of  the 
Thames  Rules,  where  such  in^ngement  does 
not  actually  contribute  to  the  collision.  The 
Harten,  25 
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Compulsory  TilotSLge—pilctage  district:  ship 
passing  through:  loading  or  discharging:  25 
<$*  26  Vict.  c.  63.  s.  41] — A  steamship,  while  on 
a  voyage  between  two  places  outside  a  pilot- 
age district,  entered  a  port  within  such  a 
district  in  order  to  take  in  coal  for  the  voyage, 
and  while  there  was  in  charge  of  a  duly 
licensed  pilot : — Eeld,  that  the  ship  was  bound 
when  so  loading  in  such  a  district  to  employ 
a  pilot,  that  the  words  "  loading  or  discharg- 
ing "in  25  Sc  26  Vict.  c.  63.  s.  41,  are  not  con- 
fined to  loading  or  discharging  cargo,  and  that 
the  owners  of  the  ship  were  not  liable  for  a 
collision  caused  by  the  negligence  of  the  pilot. 
The  Winston  (App.),  69 

Consolidation.    See  Pbacticb. 

Contraot.    See  Towage. 

Contributory  Rogligeneo.    See  Collision. 

Conversion.    See  Administbation  ;  Will. 

Cornwall,  Bnehy  of.    See  Administration. 

Costs — higher  and  Uwer  scales :  rules  of  supreme 
court,  1883,  order  LXV,  rule  9]— The  CJourt 
will  not  allow  costs  on  the  "higher  scale" 
unless  special  circumstances  of  urgency  or 
difficulty  are  shewn.    The  Bbrace,  64 

The  amount  at  stake  in  an  action  is  not  of 
itself  a  sufficient  reason  for  such  allowance. 
Ibid. 


See  Pbacticb  ;  Salvage. 


Counsel.    See  Practice. 


Cross  Actions.    See  Practice. 


Crossing  Ships.    See  Collision. 

County  Court  Appeals.    See  Practice. 

Court,  Deeision  of.    See  Collision. 

Damages,  Voasuro  ot— -collision:  delay  in  de- 
livery of  cargo  :  loss  of  marhet :  tort] — The 
plaintiff  shipped  a  cargo  of  maize  on  board 
the  C,  which  was  run  into  by  the  defendants' 

& 
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Damages,  Measure  of  (continued) — 

ship  while  in  port  at  G.  on  a  voyage  to  London, 
in  consequence  of  which  a  portion  of  the 
cargo  which  was  damaged,  together  with  so 
much  of  the  sound  cargo  as  was  necessary-, 
was  discharged  to  lighten  the  C,  The  sound 
portion  of  the  cargo  was  subsequently  re- 
shipped,  and  arrived  in  London  later  than  it 
otherwise  would  have  done.  The  market 
price  of  maize  had  in  the  meantime  fallen : 
— Held^  that  the  plaintiffs  were  not  entitled 
in  an  action  of  tort  to  recover  damages  from 
the  defendants  for  the  loss  of  market  sus- 
tained by  them  in  consequence  of  the  delay 
in  the  arrival  of  the  cargo  caused  by  the 
collision  with  the  defendants'  ship.  The 
Nottifig  Bill  (App.)  56 
I'he  Parana  (45  Law  J.  Rep.  P.,  D.  &  A.  108) 
followed.    Ibid. 

See  Collision. 

Deeree  Kiii.    See  Alimont  ;  Divorce. 

DepoBitioiii.    See  Practice. 

Desertion — retidence  apart :  coment  of  wife  ob- 
tained by  fraud:  oocatuffuil  marital  inter- 
course']— A  husband  ceased,  in  1880,  to  cohabit 
with  his  wife  upon  the  false  pretence  that  his 
absence  was  necessitated  by  business  engage- 
ments, but  he  supplied  her  with  money,  and 
occasional  intercouxse  took  place  between 
them  which  resulted  in  the  birth  of  a  child. 
In  1884,  the  wife  discovered  that  her  husband 
bad  been  for  several  years  living  with  another 
woman,  and  she  thereupon  instituted  a  suit 
for  dissolution  of  marriage  on  the  ground  of 
adultery  and  desertion : — Held,  that  the  con- 
duct of  the  husband  did  not  amount  to  de- 
sertion.   Ihrmer  v.  Dctrmm',  113 

t 

Diieovery.    See  Practice, 
Diieretlon.    See  Divorce. 

Diyoree — decree  nisi:  discretien:  adultery  of 
petitioner :  conviction  of  respondent  for  rape] 
— A  husband  obtained  a  decree  nisi  for  a 
dissolution  of  marriage,  on  the  ground  of  his 
wife's  adultery;  but,  upon  the  intervention 
of  the  Queen's  Proctor,  the  decree  nisi  was 
rescinded,  on  the  ground  of  the  adultery  and 
cruelty  of  the  petitioner.  The  parties  after- 
wards resumed  cohabitation,  and  the  husband 
committed  fresh  acts  of  cruelty.  He  was 
afterwards  sentence  to  ten  years'  penal  ser- 
vitude for  a  rape  upon  a  girl  under  twelve 
years  of  age.  The  Court,  in  the  exercise  of 
its  discretion,  pronounced  a  decree  nisi  for 
dissolution  of  the  marriage  on  the  wife's  pe- 
tition, notwithstanding  her  previous  adultery. 
ColHnsY,  ChUins,  116 

^—  See  Settlement. 


Domicil.    See  Will. 


Estoppel— r^«  judicata:  fnatter  ineidentsUy 
a/rising :  jurisdiction :  rules  of  Qmiit  1883, 
order  XXV,  rule  2]— In  a  probate  action  T. 
and  G.,  defendants,  propounded  a  will,  which, 
upon  a  compromise  based  upon  the  represen- 
tation  of  T.  of  its  genuineness,  was  admitted 
to  probate.  The  plaintiff  in  the  probate  ac- 
tion subsequently  ascertained  that  the  will  w 
admitted  to  probate  was  a  forgeiy,  and  he 
commenced  an  action  in  the  Chancery  Din- 
sion  against  T.  and  G.,  and  also  a^painst  tlK! 
next-of-kin  of  the  testator,  to  set  aside  the 
compromise  on  the  ground  that  it  had  been 
obtained  by  fraud,  and  obtained  a  verdict  of  a 
jury  in  the  Queen's  Bench  Division,  to  which 
the  action  had  been  transferred,  that  the 
compromise  so  far  as  it  related  to  T.  had 
been  obtained  by  his  fraud,  that  the  will  was 
a  f  oigery,  that  T.  was  a  party  or  privy  to  it, 
and  judgment  was  given  to  set  aside  the  com- 
promise. The  plaintiff  subsequently  institnted 
an  action  .in  the  Probate,  Divorce,  and  Ad- 
miralty Division  against  T.  and  G.  for  revoca- 
tion of  the  probate  of  the  will  propoonded  by 
them : — Held  (affirming  the  judgment  of  Sib 
J.  Hannen,  ante^  p.  68),  that  the  question 
whether  the  will  was  a  f  oigery  was  the  issae 
in  the  action  in  the  Chancery  Division,  and 
was  not  an  incidental  or  subsidiary  question; 
that  such  question  being  within  tiie  juiiadic- 
tion  of  the  Chanoeiy  Division,  the  case  fell 
within  the  first  part  of  The  Duchess  t^Xt^i- 
ton's  Case  (20  How.  St.  Tr.  366;  2  Sm.  L.C. 
803),  and  that  the  verdict  and  judgment  in 
the  action  in  the  Chancezy  Division  weie 
conclusive  in  the  present  probate  action,  and 
that  the  defendants  T.  and  G.  were  estopped 
in  that  action  from  denying  that  the  will 
propounded  by  them  was  a  foigeiy.  Priest- 
man  V.  Thomas  (App.),  109 

Xvidenoe.    See  Salvage  ;  Will. 

Execution.    See  Will. 

Xxeeator.    See  Admikistbation. 


Fishing  Smaek.    See  Collision. 

Fog.    See  Collision. 

Foreign  Law.    See  Administration. 


Fraud.    See  Estoppel. 


Guardian.    See  Administration. 


Husband  and  WM%— separation  deed : 
wife :  aduUery  of  wife :  dissoUtHsn :  vesietie^ 


Vol.  53.]  INDEX. 

Hosband  and  Wife  (continued)— 

Gf  deed:  22  ^  23  Viet.  c.  61.  *.  6]— In  June, 
1881,  a  deed  of  separation  was  executed  by 
a  hmiband  and  wife,  under  which  the  husband 
covenanted  to  pay  for  the  benefit  of  the  wife 
an  annuity  of  b2l.  Shortly  after  the  separa- 
tion she  committed  adultery,  and  the  husband 
obtained  a  decree  for  dissolution  of  the 
marriage.  On  a  petition  presented  by  the 
husband  to  have  the  deed  of  separation  set 
aside  or  varied, — Heldy  by  Butt,  J.,  treating 
the  case  as  substantially  one  of  alimony, 
that  the  deed  ought  not  to  be  varied ;  but 
Jfeld^  by  the  Court  of  Appeal,  that  the  case 
ought  not  to  be  treated  as  one  of  alimony, 
but  that  the  Court  had  a  discretion  as  to  the 
allowance  which,  under  the  circumstances, 
ought  to  be  made  to  the  guilty  wife ;  and 
that,  under  all  the  circumstances,  the  allow- 
ance ought  to  be  reduced  by  one  half.  Clifford 
V.  Clifford  (App.).  68 
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the  Merchant  Shi])ping  Act,  1862,  and  the 
owners  are  entitled  to  a  judgment  for  limita- 
tion of  liability.  (Affirming  the  judgment  of 
the  Court  below,  ante,  p.  4.)  The  Wa/rkwoHh 
(App.),  66 

Per  Bbbtt,  M.  11.— The  section  applies  to  all 
dainage  wrongfully  done  by  the  ship  to  another 
ship  while  the  damaging  ship  is  being  navi- 
gated, where  the  wrongful  act  is  due  to  the 
noj^ligence  of  any  person  for  whose  negli- 
gence the  owner  is  responsible,  unless  it 
occurred  with  the  privity  of  the  owner.    Ibid. 

Limited  Grant.    iSee  Administration. 
Maintenance.    See  Husband  and  Wifb. 
Market,  Loss  of.    See  Damages. 


See  Settlement. 


Married  Woman.    See  Will. 


Inspection.    See  Pbactice. 

Intestacy.    See  Administration. 

JnrisdicUon.    See  Collision  ;  Estoppel. 

Liens,  Priority  ^t— wages :  8?dpwrighU :  cost*]— 
Several  actions  were  brought  by  different 
plaintiffs  against  a  foreign  ship,  which  was 
sold  at  the  instance  of  one  of  the  plaintiffs 
and  the  proceeds  brought  into  Court : — Held^ 
that  the  plaintiff,  at  whose  instance  the  pro- 
ceeds were  so  made  available  for  the  other 
claimants,  was  entitled  to  be  paid  his  costs 
out  of  the  fund  in  Court,  up  to  and  inclusive 
of  the  sale  of  the  ship,  in  priority  to  other 
claimants.  Held,  also,  that  the  lien  of  sea- 
men takes  priority  over  the  common  law  pos- 
sessory lien  of  a  shipwright,  for  wages  earned 
before  the  shipwright's  lien  attached;  for 
subsistence  money  fiom  the  date  of  leaving 
the  service  of  the  ship  till  the  return  home 
of  the  seamen ;  and  for  the  cost  of  their  pas- 
sage home.    The  Immacelata  Concezione,  1 9 

Lights.    See  Collision. 

Lights  on  Fishing  Smack.    See  Collision. 

LimiUtion  of  JMiUitj—ehijfjnM:  collision: 
"  improper  na/eigaUon  "  :  merchant  shipping 
acty  1862  (26  ^  26  Vict.  c.  63),  g.  54,  subs. 
4] — Where  a  collision  at  sea  is  caused  tlirough 
the  breakdown  of  the  steering  gear,  owing  to 
a  nut  being  improperly  fixed  through  the 
negligence  not  of  the  crew  but  of  engineers 
employed  by  the  owners  ashore,  *'  the  damage 
is  caused  l^  the  improper  navigation  of  the 
ship "  within  sub-section  4  of  section  54  of 


Master,  Anthority  of.    See  Bottombt  Bond. 

If  atnralisation  Act.    See  Will. 

Negligence.    See  Towag^b. 

Knllity  of  Marriage.    See  Alimon  y. 

Particulars.    See  Practice. 

Passage,  Court  of.    See  Pbactice. 

Pilotage  District.   See  Compulsoby  Pilotage. 

Pleading.    See  Practice. 

Power  of  Appointment.    See  Will. 

Practice— a;>/;<fa;  from  passage  court  of  Liver- 
pool :  time  for  appeal  expired :  enlargefnent 
of  time  :  the  comity  courts  admiralty  juris- 
diction act,  1868  (31  ^-  32  Viet.  c.  71).  m.  26, 
26  and  27 ;  the  cowUy  courts  act,  1876  (38  t$' 
39  Vict,  c,  60),  s.  6]— Section  6  of  the 
Ck)unty  Courts  Act,  1876,  provides  an  alter- 
native mode  of  appeal  by  way  of  motion,  but 
does  not  supersede  the  old  practice  with  re- 
gard to  appeals  from  Inferior  Courts  having 
Admiralty  j urisdiction.  The  provisions  of  the 
Act  of  1868,  therefore,  relating  to  appeals 
from  the  Court  of  Passage,  are  still  in  force, 
and  the  discretionary  power  of  the  Court  to 
allow  an  appeal  after  the  time  for  such 
appeal  has  expired,  remains.     The  Humher,  7 

cross  actions  i  amsolidatlon :  plaintiff  in 

consolidated  artif;/i*]  —  Where  croiis  actioud 
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Practice  (coutiuued) — 

have  been  commenced  and  consolidated,  the 
party  who  has  first  commenced  proceedings 
will  be  made  the  plaintiff  in  the  consolidated 
actions,  even  though  the  action  first  com- 
menced has  been  brought  in  the  County 
Court,  and  the  second  action  has  been  in- 
stituted in  the  High  Court,  and  the  first  ac- 
tion haa  been  transferred  to  the  High  Court 
at  the  instance  of  the  plaintiff  in  the  County- 
Court.    T/us  Never  Despair,  30 

■  diseotery  :  ititpection.  of  documents :  coj/iet 
of  d^pogUions  ffuide  be/ore  receiver  of  wrecks  : 
privilege']— In  a  collision  action,  the  plain- 
tiffs' solicitors,  for  the  purposes  of  the  action, 
obtained  from  the  Board  of  Trade  copies  of 
depositions  made  before  the  receiver  of 
wrecks  by  the  master  and  crew  of  the  plain- 
tiffs* ship  as  to  the  circumstances  of  the  col- 
lision : — Heldf  that  the  copies,  having  been 
obtained  by  the  solicitors  for  the  purposes 
of  the  action,  were  privileged,  and  that  the 
Court  would  not  enquire  for  what  purjwse 
the  original  depositions  were  made.  The 
PaU'mio,  6 

^^^m particulars  :  probate  acti4fn  :  un$onndness 
of  mind] — The  Court  will  not  order  the  de- 
fendant in  a  probate  action  to  gi?e  par- 
ticulars of  a  plea  that  the  deceased  was  not 
of  sound  mind.  Hankinson  v.  Burning - 
ham,  16 

■  pleading :  salrage .  staiement  of  claim  : 
rules  of  the  supreme  court,  1883,  ruUs  5  and 
7] — The  formfi  of  pleadings  in  the  appendix 
to  the  new  rules  are  given  as  indicating  only 
the  character  of  pleading  it  is  desired  to 
introduce^  and  are  not  to  be  slavishly  adhered 
to  where  it  is  desirable  that  fuller  informa- 
tion should  be  given.  The  Isis,  14 
In  a  salvage  action  in  respect  of  services  ren- 
dered to  a  derelict  ship  where  the  statement 
of  claim  followed  the  form  given  in  Appendix 
C, — Held,  that  the  statement  of  claim  was 
insufficient.    Ibid. 

"•^^ probate  division:  appeal  from  order  in 
chambers :  special  leave] — The  practice  with 
reference  to  appealing  from  orders  in  chambers 
in  the  Probate  Division  is  the  same  as  that 
which  is  followed  in  the  Chancery  Division — 
namely,  that  special  leave  must  be  obtained 
from  the  Judge,  which  leave  is  signified  by  a 
certificate  from  the  Judge  that  he  does  not 
require  to  hear  any  further  argument  in  the 
ciue.    Rigg  v.  ffughes  (App.),  62 

proceedings  by  default:   notice    of  trial: 

rules  of  supreme  court,  1883,  order  XIII, 
rule  12;  ordi'r  LXIV,  rule  9] — In  Admiralty 
actions  in  rem,  where  the  defendant  has 
failed  to  appear,  the  plaintiffs,  bL^sides  filing 
statement  of  claim,  mu^t  file  notice  of  trial ; 


though,  upon  sufficient  grounds  being  shewn, 
the  Court  might  dispense  with  such  notice. 
The  Arcnir,  63 


salrage  :  pleading  :   statement  of  eldim : 


eriden(*e] — The  statement  of  claim  in  salvage 
actions  should  contain  such  facts  as,  if  ad- 
mitted, will  constitute  the  whole  of  the  plain- 
tiff's case,  as  the  Court  will  decline  to  admit 
evidence  at  the  hearing,  except  on  special 
grounds,  where  the  facts  allied  in  the  state* 
ment  of  claim  are  admitted.  Tho  Bardwiei, 
23 

—  taxation  of  costs:  prints  of  record  i* 
another  action :  three  counsel] — A  oolUsioQ 
occurred  between  the  P.  M.  and  the  M^  in 
consequence  of  which  the  P,  M.  also  collided 
with  the  />.,  doing  damage  to  the  latter  to 
the  extent  of  2,700i.  The  P,  M.  and  the  D, 
commenced  actions  against  the  JIT. ;  but  the 
D,  stood  by  until  the  P,  Af.'s  action  was 
decided.  In  the  P,  Af.^8  action  the  M,  was 
found  alone  to  blame.  Prints  of  the  evidence 
taken  in  the  P,  IT.'s  action  were  obtained  by 
the  solicitors  for  the  D.  from  the  solicitors  for 
the  P.  M.,  and  were  used  in  the  action  by  the 
2>.  against  the  M.  Three  counsel  were 
employed  in  the  latter  action  on  behalf  of 
the  D. : — Held,  that  the  solicitors  for  the  D, 
were  entitled  to  charge  the  defendants  3^. 
per  folio  for  the  prints  of  the  record.  Held, 
further,  that,  considering  the  amount  of  the 
damage,  the  allowance  of  the  costs  of  three 
counsel  was  not  unreasonable.  The  MsmmMk, 
70 


^-—  feUl :  ^probate :  allegation  of  undue  in- 
^ffuence  :  particulars :  order  XIX,  rules  6  a^d 
7] — Where  probate  of  a  will  is  resisted  on 
the  ground  of  undue  influence,  it  has  been 
the  practice  of  the  Probate  Court  to  order 
the  names  of  the  persons  alleged  to  have 
exercised  the  undue  influence  to  be  disclosed, 
but  to  refuse  further  particulars.  The  Mar' 
quis  of  Salisbury  v.  Nugent  (App.),  23 

Semble, — This  practice  is  not  altered  by  the 
Kules  of  Court,  1883,  Order  XIX.  rules  6 
and  7.    Ibid. 

— ..  See  Salvage. 

Trolb^i^— limited  grant :  English  ftiU:forr%gn 
^ciZ/]— The  testator  executed  a  will  in  Eng- 
land, by  which  he  disposed  exclusively  of 
English  property.  He  afterwards  executed  in 
the  Argentine  Republic  a  will  in  the  Spanish 
language,  and  valid  according  to  the  law  of 
the  Argentine  Republic,  by  which  he  disposed 
of  property  in  that  Republic  and  canoelled 
all  previous  dispositions.  According  to  the 
law  of  ths  Argentine  Republic  the  Spanish 
will  CO  aid  affeot  only  such  property  as  wa« 


Vol.  53.]  INDEX. 

ProlMto  (continuod)— 

aitnated  within  the  Republic.    In  tlie  goods 
of  Smtvrt,  57 
The  Court,  on  proof  being  given  of  the  consent 
of  all  the  parties  interested,  granted  probate 
of  the  English  will  only.    Ibid. 

,  Xavoeation  ol    See  Estoppel. 
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See  Pbactice  ;  Will, 


Beal  Satato.    See  Administbatzon. 

Bapairt,  Cost  of.    See  Salvage. 

BepreieiLtatioii.    See  Administbation. 

Bat  Jadicata.    See  Estoppel. 

BastitiitioB  of  Conjugal  Blghta— ^^(^00 :  en^ 
forcement :  attachment :  20  Jj;  2i  Vict.  e.  85. 
«f.  17  and  22]— A  decree  against  a  hnsband 
for  reatitntion  of  conjugal  rights  is  not  satis- 
fied by  the  respondent  providing  a  house  with 
furniture  and  servants  for  the  use  of  the 
petitioner,  and  offering  to  pay  her  a  yearly 
allowance,  if  he  does  not  return  to  cohabita- 
tion, and  his  obedience  to  the  decree  will 
therefore  be  enforced  by  attachment.  Weldon 
▼.  Weldm,  9 

Beytnue.    See  Will. 

BoToeatloB.    See  Will. 

Bulaa  of  Bayigation.    See  Collibio:^. 

Bnaaiaii  Bmpira.    See  Administration. 

BaUiiig  Bulaa.    See  Collision. 

Salyaga— co«^  of  repairs  to  salting  ship :  evidence 
oft  when  reeeiva6le']^Per  Bebtt,  M.K.— The 
Judge  of  the  Admiralty  Division  is  not  bound 
in  every  salvage  action  to  receive  er  debito 
jttstitiie  evidence  of  the  costs  of  repairs  caused 
by  the  performance  of  the  salvage  services 
and  of  the  detention  of  the  salving  ship  whilst 
such  repairs  are  being  executed;  nor  is  he 
bound  to  decree  in  terms  as  part  of  his  award 
that  such  a  specific  ascertained  amount  shall 
be  paid  to  the  salvors  for  damages  and  costs 
incurred  in  rendering  the  services  as  shall  be 
sufficient  to  indemnify  them.  It  is  in  the 
disoretion  of  the  Judge  whether  he  shall  re- 
ceive or  reject  such  evidence,  and  an  amount 
in  respect  of  the  damages  incurred  may,  if 
proper  under  the  circumstances,  be  included 
in  hia  award.     I7i>e  City  of  Chester  (App.),  90 

Per  Bagoallat,  L.J.,  and  Lindley,  L.J.— 
Where,  in  a  salvage  action,  it  appears  that 
the  value  of  the  property  saved  is  ample  not 
only  to  defray  any  amount  of  remuneration 
which  oonld  be  reasonably  awarded  to  the 
aalvon,  but  also  to  leave  a  substantial  surplus 


to  the  owners  of  the  property  saved,  evidence 
ought  to  be  received  to  shew  the  amount  of 
the  loss  and  damages  actually  sustained  by 
the  owners  of  the  salving  ship  with  a  view  to 
fixing  the  remuneration  at  such  a  sum  as  will 
cover  such  losses  and  remunerate  them  for 
such  further  risk  as  they  ought  to  be  com- 
pensated for.  Ibid. 
The  De  Bay  (52  Law  J.  Bep.  P.C.  57)  and  The 
Simniside  (52  Law  J.  Bep.  P.,  D.  &  A.  76) 
discussed.    Ibid. 

exorbitant  claim:  hail:  costs'] — Where  the 

plaintifb  in  a  salvage  action  arrested  the  de- 
fendants* ship  and  required  bail  to  be  given 
for  an  exorbitant  sum,  the  Court  ordered  the 
plaintiffs  to  pay  all  the  costs  incurred  by  the 
defendants  in  procuring  bail.  The  George 
Gordon^  28 


services  interrupted'] — Services  wliich  con- 
tribute to  the  ultimate  safety  of  a  vessel 
in  distress,  if  Interrupted  before  completion 
without  default  of  the  salvors^  'are  entitled 
to  some  remuneration,  not  only  where  a  vessel 
has  been  saved  from  a  position  of  imminent 
peril,  but  also  in  a  case  where  the  vessel  is 
brought  into  a  position  of 'greater  comparative 
safety  than  that  in  which  she  was  i^en  she 
asked  for  assistance.    The  CameUiu,  12 

See  Practice. 

Separation  Bead.    See  Husband  and  Wife. 

Sattlamant — hitsband  and  wife:  dissoluticn  of 
marriage  :  capital  and  income  :  22  f  23  Vict, 
c.  61.  s,  5;  41  'Vict.  c.  19.  s.  ^]— The  Court 
has  full  power  under  section  5  of  22  &  23 
Vict.  c.  61,  if,  in  the  exercise  of  its  discretion, 
it  thinks  it  expedient  to  do  so,  to  vary  a  set- 
tlement by  giving  the  whole  or  part  not  only 
of  the  income  but  of  the  capital  of  the  trust 
fund  to  one  party  or  the  other.  (Affirming 
the  judgment  of  the  Court  below,  a/ittf,  p.  29.) 
Ponsonhy  v.  Ponsonby  (App.),  112 

— --  variation  of:  appointment  rf  new  trustees . 
joint  power:  esetitiguishmcnt :  jurisdiction]-^ 
Upon  a  petition  for  variation  of  settlements 
after  a  dissolution  of  marriage  the  Court  has 
jurisdiction  to  extinguish  a  joint  power  to 
appoint  new  trustees.  Oppenheim  v.  Oppen* 
heim,  48 

Ship.    See  Collision. 

Shipwrights.    See  Liens,  Pbioritt  of. 

Stamp.    See  Chabteb-partt. 

Statamant  of  Claim.    See  Practice. 

Steam  Trawler.    See  Collision. 
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Tftxation.    See  Pbactice. 

Thamei,  Kavigation  of.    See  Collision. 

Towage — negligence :  contract  exempting  owners 
of  tvg  from  liability'] — Where  the  owners  of 
a  tog  gave  notice  that  they  would  not  he 
answerable  for  any  loss  or  damage  occasioned 
to  any  vessel,  boat  or  craft,  while  in  tow  of 
the  tug,  by  any  negligence  or  default  of 
them  or  their  servants,  and  such  notice  formed 
part  of  the  contract  between  the  plaintiff 
and  the  defendants, —  Held,  affirming  the  de- 
cision of  the  Judge  of  the  Admiralty,  that 
the  owners  of  the  tug  were  not  liable  for 
the  loss  of  the  plaintiff's  vessel  while  being 
towed  by  the  defendant's  tug,  although  the 
tug  took  in  tow  more  vessels  than  she  could 
manage,  and  more  than  were  allowed  by  the 
reg^ulations  made  under  the  Piers  and  Har- 
bours Act,  1847  (10  &  11  Vict.  c.  27),  and 
the  Yarmouth  Port  Act,  1866.  Cole  v.  The 
Great  Yamwutk  Steam-Tug  Company,  The 
United  Service  (App,),  1 

Trial,  Votlee  of.    See  Pbacticb. 

Tug.    See  Towaqb. 

Undefondod  Aotion.    See  P&actiob. 

Vndao  Influence.    See  Practicb. 

Wages.    See  Libnb,  Pbiobity  of. 

Will — aUen :  foreign  domicil :  domicil  of  (rrigin 
Engliih  :  form  of  teill :  probate  in  England : 
Lord  KingMdomi*9  act  (24  4'  26  Vict.  c.  114), 
s,  1;  natnraUtation  act,  1870  (33  ^34  Vict. 
c.  14),  ##.  2  and  10]— The  object  of  the  2nd 
section  of  the  Naturalisation  Act,  1870,  was 
to  put  aliens  on  the  same  general  footing 
with  British  subjects  as  to  acquiring,  holding, 
and  disposing  of  property  in  England ;  but  it 
does  not  give  an  alien  power  to  dispose  of 
the  property  in  a  form  not  in  accordance  with 
the  law  of  his  place  of  domicil.  Bloxam  v. 
Favre  (App.),  26 

A  testatrix,  whose  domicil  of  origin  was  English, 
married  a  German  subject  and  resided  in 
Germany  until  her  death  in  1872;  she  sur- 
vived her  husband,  and  made  a  will  which 
was  valid  according  to  the  requirements  of 
English  law  but  not  according  to  German 
law : — Held,  tliat  the  will  could  not  be  ad- 
mitted to  probate  in  England.    Ibid. 

Decision  of  the  President  of  the  Probate  Divi- 
sion affirmed.    Ibid. 

execution :  attestation :  pre^erice  of  ottering 

fdtnesees  dv/ring  signature  by  testatttr:  wills 
rtc<]— Where  a  will  is  ex  facie  duly  executed, 
there  being  no  suggestion  of  fraud,  probate 
ought  not  to  be  refused  merely  because  the 
attesting  witnesses  cannot^  when  examined. 


recollect  either  having  seen  the  testator  sign 
the  document  or  that  his  signature  was  there 
before  they  signed,  and  did  not  know  the 
nature  of  the  document  which  they  were 
signing.  In  re  Sanderson.  Wright  v.  &«• 
d^son  (App.),  49 


married  woman:  pofwer  of  appointment 


over  real  property :  equitable  ooweersicn  :  pro- 
bate duty"] — The  Probate,  Divorce,  and  Ad- 
miralty Division  of  the  High  Court  is  not 
bound  by  the  practice  of  the  Court  of  Probate 
before  the  passing  of  the  Judicature  Acts.  In 
the  goods  of  6htnn,  107 
Freehold  property,  which  is  by  the  doctrine  of 
equitable  conversion  to  be  considered  as  per- 
sonalty, is  chargeable  with  prolate  duty,  and 
a  will  which  disposes  of  su(di  property  under 
a  power  of  appointment  is  entitled  to  probate. 
Ibid. 

r—  revocation  :  later  will  not  found  :  menunran- 
dum  atfootofearUerwiU]— The  testator  duly 
executed  a  will  in  1864,  by  which  he  con- 
stituted his  wife  nniversal  legatee  'and  ap- 
pointed her  sole  executrix.  In  1877  he  duly 
executed  a  second  will,  which  was  not  forth- 
coming at  the  time  of  his  death,  and  as  to  the 
contents  of  which  the  only  evidence  was  a 
declaration  by  the  testator  at  the  time  of 
executing  it  that  he  had  altered  his  aflEaiis, 
and  that  he  had  taken  care  of  bis  wife,  and 
that  there  would  be  something  for  one  of  his 
nephews.  The  earlier  will  was  found  after 
the  testator's  death,  with  a  memorandum  at 
the  foot  of  it  in  the  testator's  handwriting  to 
the  effect  that  the  will  was  "  useless,  a  new 
will  having  been  made  in  October,  1877,"  on 
account  of  his  wife  telling  him  that  she  was 
sorry  she  had  ever  seen  him : — Held,  that,  in 
the  absence  of  proof  of  a  change  of  executrix, 
or  of  a  revocation  clause  in  the  second  will, 
the  earlier  will  was  not  revoked.  Hellier  v. 
HeUier,  105 

Seinble,  that  the  memorandum  at  the  foot  of  the 
earlier  will  was  not  admissible  as  evidence  of 
an  intention  to  revoke  it.    Ibid. 

Will  annexed.    See  Aominibt&atiok. 

Willi  English.     See  Pbobatb. 

—  See  EsTOPPBL ;  Pbacticb. 

Wordi—"  Attached  to  their  nets  and  station- 
ary," 81 

—  "  Before  rounding  points»**  17 

"  Improper  navigation,*'  65 

— —  "  Loading  or  discharging,**  60 
Wrecks.  Beceiver  ofL    See  Peactiojb. 
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o 


Treasury  in  agreeinent  with  the  National  Debt 
Commissioners  may  determine  to  be  necessary 
in  order  to  secure  the  said  Commissioners  from 
any  loss  by  reason  of  the  conversion,  and  the 
said  equivalent  capital  value  shall  be  ascer- 
tained on  the  basis  of  the  interest  yielded  by 
the  three  pounds  per  centum  consolidated  per- 
petual annuities  at  the  price  certified  by  the 
Governor  and  Company  of  the  Bank  of  England 
to  he  the  average  price  on  the  said  day  of 
conversion. 

3.  Whereas  in  pursuance  of  section  seven  of 
the  National  Debt  Act,  1883,  the  Treasury  paid 
one  million  pounds  for  the  redemption  of  a 
portion  of  the  terminable  annuity  created  in 
pursuance  of  the  Indian  Loan  Act,  1881,  audit 
is  expedient  to  authorise  the  redemption   of 


the  residue  of  that  annuity :  Be  it  therefore 
enacted  as  follows : 

The  Commissioners  of  Her  Majesty's  Treasury 
may  from  time  to  time  pay  out  of  the  Consoli- 
dated Fund,  or  the  growing  produce  thereof, 
to  the  Commissioners  for  the  deduction  of  the 
National  Debt  such  sums  as  are  necessarv  for 
the  redemption  of  the  whole  or  part  or  the 
residue  of  the  said  terminable  annuity,  and  the 
National  Debt  Act,  1883,  shall  apply  in  like 
manner  as  if  any  sum  so  paid  were  the  sum  of 
one  million  pounds  mentioned  in  section  seven 
of  that  Act,  and  upon  the  cancellation  in 
accordance  with  that  section,  as  hereby  ex- 
tended, of  the  last  remaining  portion  of  the 
fiaid  annuity,  the  said  section  seven  and  the 
Indian  Loan  Act,  188 J ,  shall  be  repealed. 


Chap.  3. 
London  Brokers^  Relief  Act ,  18H4. 


ABSTRACT  OP  THE  ENACTMENTS. 

1.  Short  title. 

2.  Admisition  by  court  of  aldermen,  and  paymeiits  by  brokers  in  respect  thereof  abolished. 

3.  Penalty  repealed. 

4.  B^peai  of  e.  6.  of  Act  of  1870. 


An  Act  for  the  Relief  of  the  Brokers  of 
the  City  of  London. 

(24th  March  1884.) 

Whereas  by  an  Act  of  Parliament  made  in 
the  sixth  year  of  the  reign  of  Queen  Anne, 
intituled  "  An  Act  for  repealing  the  Act  of  the 
**  first  year  of  King  James  the  First,  intituled 
"  •  An  Act  for  the  well  garbling  of  spices,  and 
"  *  for  granting  an  equivalent  to  tne  city  of 
"  'London  by  admitting  brokers,'"  it  was, 
amongst  other  things,  enacted  that,  from  and 
after  the  determination  of  the  then  session  of 
Parliament,  all  persons  that  should  act  as 
brokers  within  the  city  of  London  and  liberties 
thereof  should  from  time  to  time  be  admitted 
so  to  do  by  the  court  of  mayor  and  aldermen 
of  the  said  city  for  the  time  being,  under  such 
restrictions  and  limitations  for  their  honest 
and  good  behaviour  as  the  said  court  should 
think  fit  and  reasonable,  and  should  upon  such 
their  admission  pay  to  the  chamberlain  of  the 
said  city  for  tne  time  being,  for  the  uses 
therein-after  mentioned,  the  sum  of  forty 
shillings,  and  should  also  yearly  pay  to  the 
said  uses  the  sum  of  forty  shillmgs  upon  the 
twenty-ninth  day  of  September  in  every  year ; 
and  it  was  further  enacted,  that  if  any  por««on 


or  persons,  from  and  after  the  determination 
of  the  then  session  of  Parliament,  should  take 
upon  him  to  act  as  a  broker  or  employ  any 
other  under  him  to  act  as  such  within  the  said 
city  and  liberties,  not  being  admitted  as  afore- 
said, every  such  person  so  offending  should 
forfeit  and  pay  to  the  use  of  the  said  mayor 
and  commonalty  and  citizens  of  the  said  city 
for  every  such  offence  the  sum  of  twenty -five 
pounds,  to  be  recovered  as  in  the  said  Act  is 
mentioned : 

And  whereas  by  an  Act  (local  and  personal) 
made  and  passed  in  the  fifty-seventh  year  of 
the  reign  of  King  George  the  Third,  intituled 
'*  An  Act  for  granting  an  equivalent  for  the 
"  diminution  of  the  profits  of  the  office  of 
**  ganger  of  the  city  of  London,  and  increasing 
**  the  payments  to  be  made  by  brokers,*'  after 
reciting,  amongst  others  things,  the  before- 
mentioned  Act,  it  was,  amongst  other  things, 
enacted  that  all  persons  that  from  and  after 
the  first  day  of  July  next  after  the  passing  of 
that  Act  should  be  admitted  to  act  as  brokers 
within  the  city  of  London  and  liberties 
thereof  by  the  said  court,  in  pursuance  of  the 
said  recited  Act  of  Parliament,  should  upon 
such  their  admission,  over  and  above  the  sum 
of  forty  shillings  required  to  be  paid  by  the 
said  roritod  Act,   pay  to  the  charabprlain  of 


STATUTES  OF  THE  REALM. 


[cHAr.  1. 


Great  Britain  and  Ireland  (after  paying  or 
reservincf  sufficient  to  pay  all  such  sums  of 
money  as  have  been  directed  by  former  Acts  of 
Parliament  to  be  paid  out  of  the  same,  but 
with  preference  to  all  other  payments  which 
may  hereafter  be  chnrged  upon  or  payable  out 
of  the  .said  fund),  and  the  same  shall  from  time 
to  time  be  paid  quarterly,  free  and  clear  of 
all  taxes  and  deductions  whatsoever,  except 
income  tax,  to  the  said  Right  Honourable  Sir 
Henry  Bouverie  William  Brand,  G.C.B.,  during 
his  natural  life,  which  said  annuity  sball  com- 
mence and  take  effect  upon  the  day  upon 
which  he  the  said  Right  Honourable  Su-  Henry 
Bouverie  William  Brand,  G.C.B.,  ceased  to  hold 
the  office  of  Speaker  of  the  House  of  Commons, 
the  first  payment  to  be  computed  from  the 
said  day  until  the  next  ensuing  quarterly  day 
of  payment,  and  from  thenceforward  shall  be 
paid  quarterly   on   tbe    fifth  day  of  July,  thi* 


fifth  day  of  October,  the  fifth  day  of  January, 
and  the  fifth  day  of  April,  by  equal  portions ; 
and  a  proportionate  part  shall  oe  payable  for 
the  period  between  the  last  quarterly  day  of 
payment  and  the  date  of  the  determination  of 
the  said  annuity :  Provided  that  one  half  of  the 
said  annuity  shall  abate  and  be  suspended 
during  any  period  in  which  the  said  Bighi 
Honourable  Sir  Henry  Bouverie  William  Brand, 
G.O.B.,  may  hereafter  hold  anyplace,  oflBce,  or 
employment  under  her  Majesty  of  equal  or 
greater  amount  in  salary,  profits,  or  emolu- 
ment than  the  amount  of  such  annuity. 

2.  The  Commissioners  of  Her  Majesty's 
Treasury  are  hereby  authorised  and  required 
by  warrant  or  warrants  under  their  hands  to 
direct  the  payment  of  the  said  annuity  accord- 
ing to  the  provisions  herein -before  contained. 


CiiAr.  2. 


Xalional  Debt  Act,  1881 


ABSTRACT  OF  THE  ENACTMENTS. 


1.  Short  lillc. 

2.  Amendment  as  to  calculation  of  terminable  annuity  upon  conversion  of  three  per  centt  held  by 

Natiotwl  Deht  Conirnissioners  into  two  and  a  half  per  cents. 

3.  Redemption  of  residvs  of  terminable  annuities  under  44  Sf  45  Vict,  c.  54.  46  ^  47  Vict.  c.  54. 


An  Acfc  to  make  further  provision  re- 
specting the  Conversion  into  Two  and 
a  half  per  Cent.  Annuities  of  Three  per 
cent.  Annuities  held  by  the  National 
Debt  Commissioners  on  account  of 
Savings  Banks,  and  for  the  Redemp- 
tion of  the  Indian  Loan  Annuity,  1881. 

(24th  March  1884.) 

Be  it  enacted  by  the  Queen's  most  Excellent 
Majesty,  by  and  with  the  advice  and  consent 
of  the  Lords  Spiritual  and  Temporal,  and 
Commons,  in  this  present  Parliament  assem- 
bled, and  by  the  authority  of  the  same,  as 
follows : 

1.  This  Act  may  be  cited  as  the  National 
Debt  Act,  1884. 

2.  Whereas  by  the  Savings  Banks  Act,  1863, 
as  amended  by  the  National  Debt  Act,  1881), 
the  Commissioners  of  Her  Majesty's  Treasury 
(in  this  section  referred  to  as  the  Treasury) 


were  empowered  to  convert  portions  of  the  three 
pounds  per  centum  perpetual  annuities  held 
by  the  Commissioners  for  the  Eeducticn  of 
the  National  Debt  (in  this  section  referred  to 
as  the  National  Debt  Commissioners)  on  account 
of  post  office  savings  banks  into  an  equal 
amount  of  two  pounds  ten  shillings  per  centum 
perpetual  annuities,  and  to  pay  the  difference  in 
value  by  a  terminable  annuity  for  a  term  not 
exceeding  twenty  years  from  the  date  of  the 
creation  thereof  and  of  an  amount  determined 
as  therein  mentioned,  and  it  is  expedient  to 
alter  the  amount  of  the  said  annuity :  Be  it 
therefore  enacted  as  follows  : 

Any  such  terminable  annuity  stall  be  of 
equivalent  capital  value  to  the  difference 
between  the  prices  certified  by  the  Governor 
and  Company  of  the  Bank  of  England  to  be  on 
the  day  agreed  on  by  the  Treasury  and  the 
National  Debt  Commissioners  as  the  day  of 
conversion,  the  market  prices  respectivelr  of 
the  perpetual  annuities  converted  and  the'tvo 
pounds  ten  shillings  per  centum  perpetnrf 
annuities  into  which  the}r  are  converted,  with 
such  addition   to  the  said   difference  as  the 
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absolutely  or  for  the  time  mentioned  in  such 
certificate : 

And  whereas  it  is  expedient  that  brokers 
should  be  relieyed  from  the  necessity  of  being 
admitted  by  the  coart,  and  from  the  payment 
to  the  chamberlain  of  the  said  city  of  the  said 
soma  of  forty  shillings  and  three  pounds  on 
admission,  and  that  the  yearly  sums  of  forty 
shillings  and  three  pounds  payable  by  or  under 
the  said  recited  Acts  shonld  cease  to  be  pay- 
able after  the  twenty-ninth  day  of  September 
one  thousand  eight  hundred  and  eighty-six, 
and  that  the  court  should  from  that  date  be 
relieved  from  the  duty  of  keeping  a  list  con- 
taining the  names  and  addresses  of  brokers  as 
berein-after  proTided : 

Be  it  therefore  enacted  by  the  Queen's  most 
Excellent  Majesty,  by  and  with  the  consent  of 
the  Lords  Spiritual  and  Temporal,  and  Com- 
mons, in  this  present  Parliament  assembled, 
and  by  the  authority  of  the  same,  as  follows  ; 

1.  This  Act  may  be  cited  as  the  London 
Brokers'  Belief  Act,  1884. 

2.  After  the  twenty-ninth  day  of  September 
one  thousand  eight  hundred  and  eighty-six  the 
court  shall  not  require  nor  shall  it  be  necessary 
for  any  person  to  be  admitted  by  the  court  to 


act  as  a  broker  within  the  city  of  London  and 
the  liberties  thereof,  and  brokers  sof  acting 
shall  not  after  that  day  be  liable  to  p^  to  the 
chamberlain  of  the  said  city  the  yearl^r  other 
sums  of  forty  shillings  and  three  pounds 
lespectively  made  payable  by  the  before  re- 
cited Acts  or  some  or  one  of  them,  or  any 
other  sum  or  sums  of  money  whatsoever,  any- 
thing in  the  said  Acts  or  in  any  of  them  to  the 
contrary  notwithstanding. 

3.  So  much  of  the  second  section  of  the  said 
Act  of  the  fifty-seventh  year  of  the  reign  of 
King  George  the  Third,  as  imposes  a  penalty 
of  one  hundred  pounds  on  any  person  acting  as 
a  broker,  or  employing  or  causing  or  per- 
mitting or  suff*ering  any  person  or  persons  to 
be  employed  with,  under,  or  for  him  to  act  as 
such,  within  the  said  city  and  liberties,  not 
bein^  admitted  in  pursuance  of  the  said  Act  of 
the  sixth  year  of  the  reign  of  Qi^en  Anne,  is 
as  from  the  twenty-ninth  day  of  September  one 
thousand  eight  hundred  and  eighty-six  hereby 
repealed. 

4.  Section  six  of  the  London  Brokers'  Belief 
Act,  1870,  is  as  from  the  twenty-ninth  day  of 
September  one  thousand  eight  hundred  and 
eighty-six  hereby  repealed. 


Chap.  4. 
Consolidated  Fund  (No,  1)  Act,  18«4. 


ABSTRACT  OP  THE  ENACTMENTS. 

1.  I99ue  o/l,384,655L  14«.  lOd.  out  of  the  Consolidated  Fund  for  tJie  eetince  of  the  years  ending 

3l8t  March  1883  and  1884. 

2.  Issue  of  10,432,850Z.  oiU  of  the  Consolidated  Fund  for  the  service  of  the  year  ending  Z\st 

March  1886. 

3.  Tower  to  the  Treasury  to  borrow. 

4.  ShtnitiOe, 


An  Act  to  apply  certain  sums  out  of  the 
Consolidated  Fund  to  the  service  of 
the  years  ending  on  the  thirty-first 
day  of  March  one  thousand  eight 
hundred  and  eighty- three,  one  thou- 
sand eight  hundred  and  eighty-four, 
and  one  thousand  eight  hundred  and 
eighty-five.  (28th  March  1884.) 

Moat  Grracions  Sovereign, 

We,  Your  Majesty's  moBt  dutiful  and  loyal 
subjects,  the  Commons  of  the  United  Kingdom 
of  Great  Britain  and  Ireland,  in  Parliament 


assembled,  towards  making  good  the  supply 
which  we  have  cheerfully  granted  to  \our 
Mtgesty  in  this  session  of  Parliament,  have  re- 
solved to  grant  unto  Your  Majesty  the  sum 
herein-after  mentioned;  and  do  therefore 
most  humbly  beseech  Your  Majesty  that  it 
may  be  enacted;  and  be  it  enacted  by  the 
Queen's  most  Excellent  Majesty,  by  and  with 
the  advice  and  consent  of  the  Lords  Spiritual 
and  Temporal,  and  Commons,  in  this  present 
Parliament  assembled,  and  by  the  authority 
of  the  same,  as  follows  : 

1.  The    Commissioners    of   Her    Majesty's 
Treasury  for  the  time  being  may  issue  out  of 
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the  said  city  for  the  time  being  the  sum  of 
three  pounds,  and  should  also  yearly  pay  to 
the  said  chamberlain,  over  and  above  tne  said 
yearly  sura  of  forty  shillings  required  to  be 
paid  by  the  said  recited  Act,  the  sum  of  three 
pounds  on  the  twenty-ninth  day  of  September 
in  every  year ;  and  it  was,  amongst  other 
things,  further  enacted,  tbat  so  much  of  the 
said  recited  Act  as  imposed  a  penalty  of  twenty- 
five  pounds  upon  any  person  who  should  take 
upon  him  to  act  as  a  broker,  or  employ  any 
person  under  him  to  act  as  such,  not  being 
admitted  in  pursuance  of  the  said  recited  Act, 
should  be  and  the  same  was  thereby  repealed ; 
and  that,  from  and  after  the  passing  of  the 
now  reciting  Act,  if  any  person  should  take 
upon  him  to  act  as  a  broker  or  employ  or 
cause,  permit,  or  suffer  any  person  or  persons 
to  be  employed  with,  under,  or  for  him  to  act 
as  such  within  the  said  city  and  liberties,  not 
being  admitted  in  pursuance  of  the  said  recited 
Act.  every  such  person  so  offending  should 
forfeit  and  pay  to  the  use  of  the  mayor  and 
commonalty  and  citizens  of  the  said  city  for 
every  such  offence  the  sum  of  one  hundred 
pounds,  to  be  recovered  as  in  the  now  reciting 
Act  is  mentioned  : 

And  whereas  the  said  court  of  mayor  and 
.aldermen  of  the  said  city  (herein-after  called 
the  court),  acting  by  virtue  of  the  powers  con- 
ferred upon  them  by  the  said  recited  Acts  or 
one  of  them,  or  by  virtue  of  some  other 
authority  from  time  to  time,  made  and  esta- 
blished rules  and  regulations  for  the  admission 
of  brokers  within  the  city  of  London  and 
liberties  thereof,  and  imposed  restrictions 
and  limitations  on  the  manner  in  which  the 
persons  whom  they  admitted  into  the  office 
and  employment  of  a  broker  within  the  said 
city  and  liberties  thereof  were  to  carry  on 
their  business  as  brokers,  and  exercised  and 
claimed  a  right  to  exercise  jurisdiction  and 
control  over  such  brokers  for  the  purpose  of 
enforcing  the  observance  of  the  said  regula- 
tions, restrictions,  and  limitations: 

And  whereas  the  court  also  requu'ed  every 
broker  admitted  by  them  to  find  two  sureties, 
to  be  approved  of  by  the  court,  to  enter  into  a 
bond  for  the  due  and  just  execution  by  the 
broker  of  his  said  office  and  employment,  or  in 
place  of  such  sureties  required  such  broker  to 
transfer  into  the  joint  names  of  himself  and 
the  chamberlain  of  the  said  city  stock  in  the 
public  funds  to  the  nominal  amount  of  one 
thousand  pounds : 

And  whereas  the  court  also  required  each 
broker  admitted  by  them  to  enter  into  his  own 
bond  in  the  penal  sum  of  one  thousand  pounds 
to  secure  the  due  performance  of  his  duties  as 
a  broker,  and  also  to  secure  the  annual  pay- 
ment of  the  sums  of  two  pounds  and  three 


pounds  to  the  chamberlain  of  the  oity ,  pursuant 
to  the  provisions  of  the  said  Act  of  the  sixth 
year  of  the  reign  of  Queen  Anne  and  of  the 
fifty-seventh  year  of  the  reign  of  King  Gtorge 
the  Third : 

And  whereas  by  the  London  Brokers'  Belief 
Act,   1870,  after  reciting  as  or  to  the  effect 
before  recited,  and  that  it  was  expedient  to 
relieve  the  said  brokers  from  the  necessity  of 
providing  such  sureties  or  entering  into  snch 
personal  bond  as  aforesaid,  and  from  the  juris- 
diction and  supervision  exercised  by  the  court 
over  the  brokers,  it  was,  amongst  other  things, 
enacted  that  after  the  passing  of  the  Act  now 
in  recital  the  court  should  not  require  a  broker 
by  himself  or  sureties  to  give  any  bond  on  his 
admission  as   a  broker,  and  the  jurisdiction, 
supervision,    and  control  of  the  court  oyer 
brokers  in  the   said  city  of  London  and  the 
liberties  thereof  should  cease,  and  the  court 
should  not  have  the  power  to  make  or  enforce 
any  rules,    orders,  regulations,    restrictions, 
limitations,  or  penalties  affecting,  except  as 
therein-after  mentioned,  the  admission  of  such 
brokers  or  the  manner  in  which  the  business 
of  such  brokers  should  be  carried  on :    And  it 
was  further  enacted  that,  except  as  therein 
expressly  enacted,    the  Act    now  in   recital 
should  not  extend  to  take  away  from  tbe  court 
such  right  as  they  had  then  under  the  before 
recited  Acts  to  require  brokers  to  be  admitted, 
or  to  repeal    the    penalty  of    one    hundred 
pounds  imposed  by  the  said  Act  of  the  fifty- 
seventh  George  the  Third  in  the  case  therein 
mentioned,  or  affect  the  liability  of  brokers 
when  admitted   to  pay  to  the  chamberlain  of 
the  said  city  for  the  uses  mentioned  in  the  said 
before  recited  Acts  respectively  the  sums  of 
forty  shillings  and  three  pounds  on  admission, 
and  the  yearly  sums  of  forty  shillings  and  three 
pounds  made  payable  b  v  the  said  before  recited 
Acts  respectively  :    And  it  was  further  enacted, 
that  the  court  should  keep  a  list  containing  the 
names  and  addresses  of  ail  brokers  who  shoald 
from  time  to  time  have  been  admitted,  and  if 
any  such  broker  should  be  convicted  in  any 
criminal  court  of  felony  or  firaud,  or  if  a  judge 
of  any  of  the  superior  courts  of  law  or  equity 
or  ajudge  in  barikruptcy  should  in  any  action, 
suit,   or    other    proceeoing  prosecuted  or  de- 
pending before  such  judge,  and  to  which  &uch 
broker  should  be  a  party,  certify  (as  he  was 
thereby  empowered  to  do)  that  snch  broker  had 
been  guilty  of  firaud,  and  that  he  oneht  to  be 
disqualified  from  acting  as  a  broker  altogether, 
or  for  such  period  as  such  judge  shoald  name 
in    the    certificate,    such    broker   should  ac- 
cordingly be  disqualified  as  from  the  date  of 
such  conviction  or  certificate,  and  his  name 
should   thereupon  be  removed  by  the  court 
of  aldermen  from    the  list  of  brokers  either 
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absolutely  or  for  the  time  mentioned  in  such 
certificate : 

And  whereas  it  is  expedient  that  brokers 
should  be  relieved  from  toe  necessity  of  beiog 
admitted  by  the  court,  and  from  the  payment 
to  the  chamberlain  of  the  said  city  of  the  said 
sums  of  forty  shillings  and  three  pounds  on 
admission,  and  that  the  yearly  sums  of  forty 
shillings  and  three  pounds  payable  by  or  under 
the  said  recited  Acts  should  cease  to  be  pay- 
able after  the  twenty-ninth  day  of  September 
one  thousand  eight  hundred  and  eighty-six, 
and  that  the  court  should  from  that  date  be 
relieved  from  the  duty  of  keeping  a  list  con- 
taining the  names  and  addresses  of  brokers  as 
herein-after  provided : 

Be  it  therefore  enacted  by  the  Queen's  most 
Excellent  Majesty,  by  and  with  the  consent  of 
the  Lords  Spiritual  and  Temporal,  and  Com- 
mons, in  this  present  Parliament  assembled, 
and  by  the  authority  of  the  same,  as  follows  ; 

1.  This  Act  may  be  cited  as  the  London 
Brokers'  Relief  Act,  1884. 

2.  After  the  twenty-ninth  day  of  September 
one  thousand  eight  hundred  and  eighty-six  the 
court  shall  not  require  nor  shall  it  be  necessary 
for  any  person  to  be  admitted  by  the  court  to 


act  as  a  broker  within  the  city  of  London  and 
the  liberties  thereof,  and  brokers  so!  acting 
shall  not  after  that  day  be  liable  to  p^  to  the 
chamberlain  of  the  said  city  the  yearl^r  other 
sums  of  forty  shillings  and  three  pounds 
lespectively  made  payable  by  the  before  re- 
cited Acts  or  some  or  one  of  them,  or  any 
other  sum  or  sums  of  money  whatsoever,  any- 
thing in  the  said  Acts  or  in  any  of  them  to  the 
contrary  notwithstanding. 

3.  So  much  of  the  second  section  of  the  said 
Act  of  the  fifty-seventh  year  of  the  reign  of 
King  George  the  'J'hird,  as  imposes  a  penalty 
of  one  hundred  pounds  on  any  person  acting  as 
a  broker,  or  employing  or  causing  or  per- 
mitting or  suffering  any  person  or  persons  to 
be  employed  with,  under,  or  for  him  to  act  as 
such,  within  the  said  city  and  liberties,  not 
beiuR  admitted  in  pursuance  of  the  said  Act  of 
the  sixth  year  of  the  reign  of  Qi/een  Anne,  is 
as  from  the  twenty-ninth  day  of  September  one 
thousand  eight  hundred  and  eighty-six  hereby 
repealed. 

4.  Section  six  of  the  London  Brokers*  Belief 
Act,  1870,  is  as  from  the  twenty-ninth  day  of 
September  one  thousand  eight  hundred  and 
eighty-six  hereby  repealed. 


Chap.  4. 
Consolidated  Fvnd(No.  1)  Act,  1SH4. 


ABSTRACT  OP  THE  ENACTMENTS. 

1.  JMiie  o/l,384,C55L  14«.  10c?.  out  of  the  Consolidated  Fundfw-  the  aei^vice  of  the  years  etiding 

^\st  March  1883  and  1884. 

2.  Issue  of  10,432,850L  aid  of  the  Consolidated  Fund  for  the  sermce  of  the  year  ending  Z\st 

March  1885. 

3.  Tower  to  the  Treasui^  to  horroto. 

4.  Short  tiOe. 


An  Act  to  apply  certain  sums  out  of  the 
Consolidated  Fund  to  the  service  of 
the  years  ending  on  the  thirty-first 
day  of  March  one  thousand  eight 
hundred  and  eighty- three,  one  thou- 
sand eight  hundred  and  eighty-four, 
and  one  thousand  eight  hundred  and 
eighty-five.  (28th  March  1884.) 

MoBb  GracioQB  Sovereign, 

We,  Your  Majesty's  most  dutiful  and  loyal 
subjects,  the  Commons  of  the  United  Kingdom 
of  Great  Britain  and  Ireland,  in  Parliament 


assemhled,  towards  making  good  the  supply 
which  we  have  cheerfully  granted  to  xour 
Majesty  in  this  session  of  Parliament,  have  re- 
solved to  grant  unto  Your  Majesty  the  sum 
herein-after  mentioned;  and  do  therefore 
most  humbly  beseech  Your  Majesty  that  it 
may  be  enacted;  and  bo  it  enacted  by  the 
Queen's  most  Excellent  Majesty,  by  and  with 
the  advice  and  consent  of  the  Lorc(s  Spiritual 
and  Temporal,  and  Commons,  in  this  present 
Parliament  assembled,  and  by  the  authority 
of  the  same,  as  follows  : 

1.  The    Commissioners    of   Her    Majesty's 
Treasury  for  the  time  being  may  iscuc  out  of 
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the  Consolidated  Fund  of  the  United  King- 
dom of  Great  Britain  and  Ireland,  and  apply 
towards  making  good  the  supply  granted  to 
Her  Majesty  for  the  service  of  the  years 
ending  on  the  thirty-first  day  of  March  one 
thousand  eight  hundred  and  eighty-three  and 
one  thousand  eight  hundred  and  eighty-four 
the  sum  of  one  million  three  hundred  and 
eighty-four  thousand  six  hundred  and  fifty* 
five  pounds  fourteen  shillings  and  ten  pence. 

2.  The  Commissioners  of  Her  Majesty's 
Treasury  for  the  time  being  may  issue  out  of 
the  Consolidated  Fund  of  the  United  Kingdom 
of  Great  Britain  and  Ireland,  and  apply  to- 
wards making  good  the  supply  granted  to  Her 
Majesty  for  the  service  of  the  year  ending  on 
the  thirty-first  day  of  March  one  thousand 
eight  hundred  and  eighty-five,  the  sum  of  ten 
million  four  hundred  and  thirty-two  thousand 
eight  hundred  and  fifty  pounds. 


3.  The  Commissioners  of  the  Treasury  nuy 
borrow  from  time  to  time,  on  the  credit  of  the 
said  sums,  any  sum  or  sums  not  exceeding  in 
the  whole  the  sum  of  eleven  million  eight 
hundred  and  seventeen  thousand  five  hundred 
and  five  pounds  fourteen  shillings  and  ten 
pence,  and  shall  repay  the  moneys  so  bor- 
rowed, with  interest  not  exceeding  fivepoim<L} 
per  centum  per  annum,  out  of  the  growing 
produce  of  the  Consolidated  Fund  at  any 
])eriod  not  later  than  the  next  succeeding 
quarter  to  that  in  which  the  said  moneys  were 
borrowed. 

Any  sums  bo  borrowed  shall  be  placed  to  the 
credit  of  the  account  of  Her  Majesty's  Ex- 
chequer, and  shall  form  part  of  the  said  Con- 
solidated Fund,  and  be  available  in  any  manna 
in  which  such  fund  is  available. 

4.  This  Act  may  be  cited  as  the  Consolidated 
Fund  (No.  1)  Act,  1884. 


Chap.  5. 
Valuation  {Metropolis)  Amendment  Act,  1884. 


ABSIBACT  OF  TH£  £KACTM£2?TS. 

1.  Short  title  and  construction. 

2.  Enabling  oioners  and  lessees  to  appeal. 

'A.  One  notke  or  objection  niay  include  one  or  more  separately  assessed  heredif^mettU. 


An  Act  to  amend  the  Valuation  (Metro- 
polis) Act,  1869,  by  giving  greater 
facilities  for  appeal  to  owners  and 
lessees  of  bouses  paying  rates  and 
taxes  in  the  place  of  the  occupiers. 

(28th  March  1884.) 

Where A.S  the  Valuation  (Metropolis)  Act, 
1869,  does  not  sufficiently  provide  for  objec- 
tions to  and  appeals  against  valuation  lists  in 
the  case  of  owners  and  lessees  who  by  contract 
or  arrangement  pay  tenants  rates  and  taxes, 
more  especially  when  such  houses  are  sub- 
divided into  tenements  separately  rated  as 
hereditaments  in  such  valuation  lists : 

Be  it  enacted  by  the  Queen's  most  Excellent 
Majesty,  by  and  with  the  advice  and  consent 
of  the  Lords  Spiritual  and  Temporal,  and 
Commons,  in  this  present  Parliament  assem- 
bled, and  by  the  authority  of  the  same  (as 
follows) : 

1.  This  Act  may  be  cited  as  the  'Valuation 
(Metropolis)  Amendment  Act,  1884,  and  shall 


be  read  and  construed  as  one  Act  with  tbe 
Valuation  (Metropolis)  Act,  1869  (herein-after 
called  the  principal  Act). 

2.  Section  seventy  of  the  principal  Act  i:; 
hereby  repealed,  and  in  lieu  thereof  it  is 
enacted  as  follows :  Where  the  owner  or  lessee 
of  any  hereditament  is  liable  to  be  assessed  for 
any  rate  or  tax  in  the  place  of  the  occupier  or 
tenant,  or  does  in  fact  pay  any  such  rate  or  tax 
in  his  place  under  any  contract  or  arrange- 
ment with  him,  such  owner  or  lessee  shall  for 
the  purposes  of  this  Act  and  the  Acts  incor- 
porated therewith  be  deemed  to  be  the  occa- 
pier  of  such  hereditament,  and  the  person 
referred  to  as  the  ratepayer  in  sections  nine- 
teen and  thirty-two  of  the  principal  Act,  and 
the  person  who  is  to  make  to  the  overseers  of 
his  parish  the  statement  or  return  referred  to 
in  tne  fifty-fifth  section  of  the  principal  Act. 

Provided,  that  any  form  of  return,  order, 
notice,  or  document  required  to  be  given  to  or 
served  on  the  occupier  under  the  principal 
Act  shall,  except  where  the  owner  or  lessee  ie 
liable  to  be  assessed  to  or  to  pay  any  rate  or 
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tax  in  the  place  of  the  occnpier,  be  deemed  to 
be  sufficiently  given  or  served,  notwith- 
standing this  Act,  if  addressed  to  sach  occu- 
pier and  left  on  the  premises  to  which  tho 
return,  order,  notice,  or  document  relates. 

3.  Where  any  occupier  or  ratepayer,  or  any 
owner  or  lessee  deemed  to  be  an  occupier  or 
ratepayer  within  the  meaning  of  section  two 
of  this  Act,  shall  object  to  the  valuation  list  in 
re8|)ect  of  any  hereditaments,  whether  con- 
sistinfiT  of  a  house  or  houses  su])divided  into  tene- 


ments separately  assessed  as  hereditaments  or 
of  separate  houses  or  tenements  not  so  subdi- 
vided, it  shall  be  lawful  for  him  to  include  in 
any  one  notice  made  in  pursuance  of  section 
thirty-three  of  the  principal  Act  or  otherwise, 
or  in  any  one  objection,  appeal,  or  other  pro- 
ceeding under  the  principal  Act  and  the  Acts 
incorporated  therewith,  the  whole  or  any  one 
or  more  of  the  hereditaments  separately  as- 
sessed and  comprised  in  one  valuation  list  of 
which  he  is  or  is  deemed  to  be  the  occupier  or 
ratepayer. 


CuAP.  6. 
Dublin  Science  and  Art  Museum  Act,  1884. 


ABSTRACT  OF  THE  ENACTUENTS. 

1.  Short  title. 

2.  Tower  to  take  land, 

3.  General  provieions  as  to  purchase  of  lands  hy  Commissioners. 


An  Act  to  confer  further  powers  upon 
the  Commissioners  of  Public  Works  in 
Ireland  of  acquiring  lands  in  Dublin 
for  all  or  any  of  tho  purposes  of  the 
Dublin  Science  and  Art  Museum  Act, 
1877.  (28th  April  1884.) 

Whfbeas  by  the  Dublin  Science  and  Art 
Museum  Act,  1877,  (in  this  Act  referred  to  as 
*•  the  Act  of  1877,")  the  lands  of  tho  Royal 
Dublin  Society  therein  mentioned  were  vested 
in  the  Commissioners  of  Public  Works  in 
Ireland  (in  this  Act  referred  to  as  the  Com- 
raissioners)  and  the  Commissioners  were  autho- 
rised to  acquire  other  lands  for  the  purpose 
of  the  erection  of  a  science  and  art  museum 
in  Dublin,  and  the  establishment  of  a  national 
library  in  Dublin,  and  for  the  other  purposes 
uf  that  Act : 

And  whereas  the  Commissioners  require 
further  powers  of  acquiring  lands  for  tho  pur- 
poses of  the  Act  of  1877 : 

And  whereas  duplicate  plans  showing  the 
lands  which  may  be  required  by  the  Commis- 
sioners for  the  purposes  of  the  Act  of  1877  (in 
this  Act  referred  to  as  the  prescribed  lands) 
and  also  a  book  of  reference  to  such  plans  con- 
taining the  names  of  the  owners  and  lessees, 
or  reputed  owners  and  lessees,  and  of  the 
occupiers  of  the  said  lands,  and  describing  the 
<«id  lands,  have  been  duly  deposited  with  the 
respective  clerks  of  the  peace  for  the  county 


of  the  city  of  Dublin  and  for  the  county  of 
Dublin : 

And  whereas  the  prescribed  lands  cannot  be 
acquired  without  the  authority  of  Parliament : 

Be  it  therefore  enacted  by  the  Queen's  most 
Excellent  Majesty,  by  and  with  the  advice  and 
consent  of  the  Lords  Spiritual  and  Temporal, 
and  Commons,  in  this  present  Parliament 
assembled,  and  by  the  authority  of  the  same, 
as  follows : 

1.  This  Act  may  be  cited  as  the  Dublin 
Science  and  Art  Museum  Act,  1884,  and  this 
Act  and  the  Act  of  1877  may  be  cited  together 
as  the  Dublin  Science  and  Art  Museum  Acts, 
1877  and  1884. 

2.  (I.)  The  Commissioners  may  purchase, 
take,  and  use  for  the  purposes  of  the  Act  of 
1877,  all  or  any  of  the  prescribed  lands,  and 
may  remove  tho  buildings  thereon,  and  sell  or 
dispose  of  the  materials  thereof. 

('2.)  For  the  purpose  of  such  purchase  there 
shall  be  incorporated  with  this  Act  the  Lands 
Clauses  Consolidation  Act,  1845,  as  amended 
by  tho  Lands  Clauses  (Consolidation  Acts 
Amendment  Act,  1860,  the  Bail  ways  Act 
(Ireland),  1851,  the  Railways  Act  (Ireland), 
1860,  the  Railways  Act  (Ireland),  1864,  and 
the  Railways  Traverse  Act,  subject  as  follows : 

(a.)  There  shall  not  be  incorporated  with 
this  Act  sections  one  hundred  and  twenty* 
seven  to  one  hundred  and  thirty-two,  both 
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inclusive,  of  the  Lauds  Clauses  Consoli- 
dation Act,  1845,  with  respect  to  the  sale 
of  superfluous  land,  nor  sections  one 
hundred  and  fifty  and  one  hundred  and 
fifty-one  relating  to  access  to  the  special 
Act. 

(6.)  In  the  construction  of  the  said  Acts  for 
the  purposes  of  this  Act,  **thc  promoters 
of  the  undertaking  "and  *  *  the  company  " 
shall  respectively  be  construed  to  mean 
the  Commissioners,  and  the  Act  of  1877, 
as  amended  by  this  Act,  shall  be  deemed 
to  be  the  special  Act,  but  the  date  for  the 
period  of  compulsory  purchase  shall  run 
from  the  passing  of  this  Act. 

(c).  Any  arbitrator  who  under  the  said  Acts 
would  be  appointed  by  the  Commissioners 
shall  be  appointed  by  the  Board  of  Trade, 
by  order  in  writing  under  the  hand  of  the 
President  or  one  of  the  secretaries  of  the 
Board,  and  the  said  Acts  shall  apply  as  if 
in  the  provisions  relating  to  the  aroitrator 
the  Board  of  Trade  were  therein  mentioned 
in  lieu  of  the  Commissioners. 

3.  (1.)  All  lauds  taken  or  acquired  by  the 


Commissioners  under  the  authority  of  this 
Act  shall  be  held  by  the  Commifisioners  in 
trust  for  Her  Majesfy,  Her  heirs  and  succes- 
sors, for  the  purposes  of  the  Act  of  1877. 

(2.)  The  Commissioners  may  from  time  to 
time,  sell,  exchange,  or  lease  all  or  any  of  the 
lands  taken  or  acquired  by  them  uuder  the 
authority  of  this  Act,  which  may  not  be  re- 
quired for  the  purposes  of  the  Act  of  1877. 

(3.)  Any  purchase,  sale,  exchange,  or  lease 
of  land,  in  pursuance  of  this  Act,  shall  not  be 
made  or  granted,  except  with  the  consent  of 
the  Commissioners  of  Her  Majesty's  Treasury, 
but  it  shall  not  be  necessary  for  the  person 
who  sells  or  purchases  any  such  land,  or  takes 
the  same  in  exchange  or  on  lease,  to  ascenain 
that  the  consent  of  the  Commissioners  of  Her 
Majesty's  Treasury  has  been  given  to  such 
sale,  purchase,  exchange,  or  lease. 

(4.)  All  moneys  paid  to  the  Commissioners 
in  respect  of  any  materials,  or  lands  sold  by 
them  under  the  authority  of  this  Act,  shall  be 
paid  into  the  Exchequer,  and  all  expenses  of 
the  Commissioners  under  this  Act  shall  be 
defrayed  out  of  moneys  provided  by  Parlia- 
ment. 


CuAP.  7- 
Isle  of  Man  Harbours  Act,  1884. 


ABSTRACT  OF  THE  ENACTMENTS. 

1.  Short  title  and  consi/ruction, 

2.  Regulation  of  ferriea  and  licenses  for  ferry  hoais. 

3.  To%o€T  to  charge  tolls  to  persons  walkmg  on  piers,  ^c. 

4.  Explanation  and  amendment  of  37  Vid,  c.  8.  s,  3. 

5.  Powei'  to  charge  dues  on  cargo  landed  in  lieu  of  tonnage  dues. 

6.  Borrowing  powers. 


An  Act  for  amending  the  Isle  of  Man 
Harbours  Acts,  1872  and  1874. 

(28th  April  1884.) 

Be  it  enacted  by  the  Queen's  most  Excellent 
Majesty,  by  and  with  the  advice  and  consent  of 
the  Lords  Spiritual  and  Temporal,  and  Com- 
mons, in  this  present  Parliament  assembled, 
and  by  the  authority  of  the  same,  as  follows : 

1.  This  Act  may  be  cited  as  the  Isle  of  Man 
Harbours  Act,  1884,  and  shall  be  construed  as 
one  with  the  Isle  of  Man  Hai'bours  Act,  1872, 
and  Acts  amending  it,  and  any  expressions 
defined  by  those  Acts  shall  in  this  Act  have 
the  meanings  thereby  assigned  to  them. 

2. — (1.)  Sub-section  one  of  section  thirteen 


of  the  Isle  of  Man  Harbours  Act,  1872,  l< 
hereby  repealed  in  so  far  as  it  relates  to  fcrriee 
and  ferry  boats,  and  the  power  to  make  bye- 
laws  conferred  by  that  section  shall  be  deemed 
to  extend  to  all  or  any  of  the  following  pur- 
poses; namely. 
For  the  regulation  of  ferries,  and  for  licen- 
sing and  regulating  ferry  boats  plying 
for  hire  in  any  of  the  harbours  or  on  the 
coast  of  the  island,  and  for  fixing  the 
terms  and  conditions  on  which  licenses 
shall  be  granted,  and  whether  the  same 
shall  bo  granted  for  a  fixed  sum  or  to  the 
highest  bidder  by  auction,  or  otherwise; 
and  for  regulating  the  conduct  of  the  pro- 
prietors, crews,    or   persons  having  the 
charge,  command,  or  management  thereof, 
and  for  fixing  the  number  of  passengers 
or  persons  to  oe  carried  in  any  such  b^ts. 
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aud  the  rates  or  fares  to  be  paid  for  con- 
veyance therein. 
(2.)  Nothing  in  this  section  or  in  the  repeal 
effV>cted  thereby  shall  affect  any  right  or 
liability  vested  or  accmed  under  the  provision 
hereby  repealed  or  the  continuation  or  institn- 
tion  of  any  proceeding  for  ascertaining  or 
enforcing  any  such  right  or  liability. 

3.__(1.)  The  Court  of  Tynwald  may  from 
time  to  time,  on  the  recommendation  of  the 
Commissioners,  by  resolution  appoint  tolls  to 
l)o  paid  by  all  persons  walking  upon  or  other- 
wise using  or  coming  upon  any  dock,  pier, 
quay,  or  landing  under  the  control  of  the 
Commissioners. 

Provided  that — 

(a.)  No  toll  BO  imposed  on  any  person  shall 
exceed  the  sum  of  threepence  for  each 
occasion  of  using  or  coming    upon  the 

rier,  quay,  or  landing  : 
The  Commissioners  may  accept  a  com- 
position from   any  person  in  respect  of 
such  tolls : 
(<!.)  The  said  tolls  and  compositions  shall  be 
charged  equally  to  all  persons  under  the 
same  circumstances : 
{d,)  The  said  tolls  shall  not  be  charged  to 
any  person  who  is  a  passenger  on  or  one  of 
the    ofiBcers    or    crew    of,    or    otherwise 
attached  to,  any  vessel  using  any  harbour, 
dock,  quay,  or  pier  under  the  control  of 
the  Commissioners. 
(2.)  The  approval  of  the  Board    of  Trade 
shall  not  be  necessary  to  the  imposition  of  any 
such  tolls,  but,  subject  to  the  provisions  of  this 
section,  the  provisions  of  the    Isle  of  Man 
Harbours  Act,  1874,  shall,  in  so  far  as  appli- 
cable, applv  to  tolls  under  this  section  as  if 
they  were  dues  under  that  Act. 

(3.)  Any  tolls  imposed  under  the  powers 
given  by  this  section  may  be  applied  in  such 
manner  and  to  such  purposes  as  the  Court  of 


Tynwald  may  by  resolution  from  time  to  time 
direct. 

(4.)  The  power  to  make  byelaws  conferred  by 
section  thirteen  of  the  Isle  of  Man  Harbours 
Act,  1872,  shall  be  deemed  to  include  the 
power  to  make  byelaws  for  regulating  the  col- 
lection and  enforcing  the  payment  of  tolls,  and 
for  otherwise  carrying  cue  the  purposes  of  this 
section. 

4.  The  power  to  charge  dues  conferred  by 
section  three  of  the  Isle  of  Man  Harbours  Act, 
1874,  shall  be  deemed  to  extend  to  and  include 
a  power  to  charge  dues  in  respect  of  any  vessel 
entering  or  using  any  harbour,  dock,  quay, 
pier,  or  part  or  appurtenance  thereof,  under 
the  control  of  the  Commissioners. 

6. — (1.)  It  shall  be  lawful  for  the  Court  of 
Tynwald,  with  the  approval  of  the  Board  of 
Trade,  by  resolution  from  time  to  time  to 
appoint  daes  not  exceeding  sixpence  per  ton 
to  be  paid  on  all  goods  landed  from  any  vessel 
in  any  harbour,  or  on  anjr  (juay  or  pier  under 
the  control  of  the  Commissioners,  where  any 
dues  are  so  appointed  to  be  paid,  they  shall  as 
regards  any  vessel  from  which  goods  are 
landed  be  deemed  to  be  in  substitution  for  the 
dues  appointed  to  be  paid  under  the  Isle  of 
Man  Harbours  Act,  1874,  and  the  provisions  of 
that  Act  shall,  in  so  far  as  applicaole,  apply  to 
dues  under  this  section. 

(2.)  The  Court  of  Tynwald  may,  with  the 
approval  of  the  Board  of  Trade,  from  time  to 
time  determine  to  what  classes  of  vessels  the 
dues  under  this  section  shall  apply,  provided 
that  the  said  dues  shall  be  charged  equally  to 
all  vessels  of  the  same  class  under  the  same 
circumstances. 

6.  The  Commissioners  may  borrow  on  the 
security  of  the  tolls  and  dues  under  this  Act  in 
like  manner  as  they  may  borrow  on  the 
security  of  the  sums  mentioned  in  section 
twenty  of  the  Isle  of  Man  Harbours  Act,  1872. 


Chap.  8. 
Army  {Annuaf)  Act,  1SS4. 


ABSTRACT  OP  THE  ENACTMENTS. 

1 .  Short  title. 

2.  Army  Act  (44  ^  45  Vict.  c.  58.)  to  he  in  force  for  specified  times, 

3.  Prices  in  respect  of  hilleting. 

Amendments  of  Army  Act,  1881. 

4.  Amendment  of  s.  32.  o/44  ^'  45  Vici.  c.  58. 

5.  Unauthorised  immshm^nts,. 
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6.  Amend ine7it  of  b.  154  o/44  ^  46  Yi^i.  c.  58.  as  to  aj^preJiensiafi  of  deserters, 

7.  Amxindment  of  s.  179  (12)  o/44  $'  45  Vict.  c.  58.  as  to  the  Eoyal  Marines. 

8.  Frinting  of  amendmeiits. 
Schedule. 


An  Act  to  provide,  during  twelve  months, 
for  the  Discipline  and  Regulation  of 
the  Army.  (28th  April  1884.) 

Wheheas  the  raising  or  keeping  a  standing 
army  within  the  United  Kingdom  of|  Great 
Britain  and  Ireland  in  time  of  peace,  unless  it 
})e  with  the  consent  of  Parliamant,  is  against 
law: 

And  whereas  it  ib  adjudged  necessary  by 
Her  Majesty  and  this  present  Parliament,  that 
a  body  of  forces  should  be  continued  for  the 
safety  of  the  United  Kingdom  and  the  defence 
of  the  possessions  of  Her  Majesty's  Crown,  and 
that  the  whole  number  of  such  forces  should 
consist  of  one  hundred  and  forty  thousand 
three  hundred  and  fourteen  men,  including 
those  to  be  employed  at  the  dep6ts  in  the 
United  Kingdom  of  Great  Britain  and  Ireland 
for  the  training  of  recruits  for  service  at  home 
and  abroad,  but  exclusive  of  the  numbers 
actually  serving  within  Her  Majesty's  Indian 
possessions : 

And  whereas  it  is  also  judged  necessary  for 
the  safety  of  the  United  Kingdom,  and  the 
defence  of  the  possessions  of  this  realm,  that  a 
body  of  Royal  Marine  forces  should  be  em- 
ployed in  Her  Majesty's  fleet  and  naval  service, 
under  the  direction  of  the  Lord  High  Admiral 
of  the  United  Kingdom,  or  the  Commissioners 
for  executing  the  office  of  Lord  High  Admiral 
aforesaid : 

And  whereas  the  said  marine  forces  may 
frequently  be  quartered  or  be  on  shore,  or  sent 
to  do  duty  or  be  on  board  transport  ships  or 
vessels,  merchant  ships  or  vessels,  or  other 
ships  or  vessels,  or  they  may  be  under  other 
circumstances  in  which  they  will  not  be 
subject  to  the  laws  relating  to  the  government 
of  Her  Majesty's  forces  by  sea: 

And  whereas  no  man  can  be  forejudged  of 
life  or  limb,  or  subjected  in  time  of  peace  to 
any  kind  of  punishment  within  this  realm  by 
martial  law,  or  in  any  other  manner  than  by 
the  judgment  of  his  peers  and  according  to  the 
known  and  established  laws  of  this  realm ;  yet 
nevertheless  it  being  requisite,  for  the  retaining 
all  the  before-mentioned  forces,  and  other 
persons  subject  to  military  law,  in  their  duty, 
that  an  exact  discipline  be  observed,  and  that 
persons  belonging  to  the  said  forces  who 
mutiny  or  stir  up  sedition,  or  desert  Her 
Majesty's  service,  or  are  guilty  of  crimes  and 
offences  to  the  prejudice  of  good  order  and 
military  discipline,  be  brought  to  a  more  ex- 


emplary   and  speedy  punishment    than   the 
usual  forms  of  the  law  will  allow : 

And  whereas  the  Army  Act,  1881,  will  ex- 
pire— 

(a.)  In  the  United  Kingdom,  the  Channel 
Islands,     and  the  Isle  of  Man,  on  the 
thirtieth  day  of  April  one  thousand  eight 
hundred  and  eighty-four ;  and 
(&.)  Elsewhere  in  Europe,  inclusive  of  Malta, 
also  in  the  West  Indies  and  America,  on 
the  thirty-first  day  of  July  one  Uioasand 
eight  hundred  ana  eighty-four ;  and 
(c.)  Elsewhere,  whether  within  or  without 
Her  Majesty's  dominions,  on  the  thirh^- 
first  day  of  December  one  thousand  eight 
hundred  and  eighty-four : 
Be  it  therefore  enacted  by  the  Queen's  m(»t 
Excellent  Majesty,  by  and  with  the  advice  and 
consent  of  the  Loriis  Spiritual  and  Temporal, 
and    Commons,  in  this    present   Parliament 
assembled,  and  by  the  authority  of  the  same, 
as  follows : 

1.  This  Act  may  be  cited  as  the  Army  (An- 
nual) Act,  1884. 

2.--(l.)  The  Ai-my  Act,  1881,  shall  be  aiid 
remain  in  force  during   the   periods  herein- 
after mentioned,  and  no  longer,  unless  other- 
wise provided  by  Parliament ;  that  is  to  say, 
(a.)  Within  the  United  Kingdom,  the  Chan- 
nel Islands,  and  the  Isle  of  Man,  from  the 
thirtieth  day  of  April  one  thousand  eijght 
hundred  and  eighty-four  to  the  thirtieth 
day  of  April  one  thousand  eight  hundred 
and  eighty-five,  botH  inclusive ;  and 
(b.)  Elsewhere  in  Europe,  inclusive  of  Malta, 
also  in  the  West  Indies  and   America, 
from   the    thirty-first    day    of   July  one 
thousand  eight  hundred  and  eighty-four 
to  the  thirty-first  day  of  July  one  thoneand 
eight  hundred  and  eighty-five,  both  inclu- 
sive ;  and 
(c.)  Elsewhere,  whether  within  or  without 
Her  Majesty's  dominions,  from  the  thirt)- 
first  day  of  December  one  thousand  eight 
hundi'ed  and  eighty-four  to  the  thirty-firet 
day  of  December  one  thousand  eight  hun- 
dred and  eighty -five,  both  inclusive ; 
and  the  day  from  which  the  Armv  Act,  1881, 
is  continued  in  any  place  by  this  Act  is  in 
relation  to  that  place  referred  to  in  this  Act  as 
the  commencement  of  this  Act. 

(2.)  The  Army  Act,  1881,   while  in  force 
shall  apply  to  persons  subject  to  military  law, 
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whether   within    or    without    Her    Majesty's 
dominions. 

(3.)  A  person  subject  to  military  law  shall 
not  be  exempted  from  the  provisions  of  the 
Army  Act,  1881,  by  reason  only  that  the 
number  of  the  forces  for  the  time  being  in  the 
sernce  of  Her  Majesty,  exclusive  of  the 
marine  forces,  is  either  gi'eater  or  less  than 
the  number  herein-before  mentioned. 

3.  There  shall  be  paid  to  the  keeper  of  a 
victualling  house  for  the  accommodation  pro- 
vided by  him  in  pursuance  of  the  Army  Act, 
1881,  the  prices  specified  in  the  Schedule  to 
this  Act. 

Aviendmenis  of  Army  Act,  1881. 

i.  In  section  thirty- two,  sub-section  one,  of 
the  Army  Act,  1881,  the  words  **  penal 
^servitude  shall  be  omitted,  and  the  word 
*'  imprisonment"  shall  be  substituted. 

o.  Whereas  questions  have  arisen  as  to  the 
punishments  which  may  be  inflicted  on  persons 
subject  to  military  law  under  the  Army  Act, 
1881,  under  or  by  virtue  of  powers  derived 
from  foreign  potentates  or  rulers,  and  whereas 
it  is  expedient  to  determine  buch  questions : 
Be  it  therefore  enacted  as  follows  : 

There  shall  bo  added  to  section  forty-four 
of  the  Army  Act,  1881,  at  the  end  of  the 
section,  the  following  enactment : 

No  officer  or  non-commissioned  officer  shall, 
under  or  by  virtue  of  any  power  or  authority 
derived  from  any  foreign  potentate  or  ruler, 
inflict,  or  cause  to  be  inflicted,  on  any  person 
subject  to  military  law  under  this  Act,  for  or 
in  respect  of  any  ofl^ence  against  such  law, 
any  punishment  not  authorised  by  this  Act. 

The  above  enactment  shall  be  numbered  as 
sub-section  (13). 

6.  Whereas  by  section  one  hundred  and 
fiftv-four  of  the  Army  Act,  1881,  any  con- 
stable is  authorised  to  apprehend  a  person 
upon  reasonable  suspicion  that  he  is  a  deserter, 
and  it  is  expedient  to  authorise  a  justice  to 
grant  a  warrant  for  such  apprehension  :  Be  it 
therefore  enacted  as  follows : 

There  shall  be  added  to  section  one  hundred 
and  fifty-four  of  the  Army  Act,  1881,  after 
the  first  sub-section  the  following  enactment: 

(2.)  A  justice  of  the  peace,  magistrate,  or 


other  person  having  authority  to  issue  a 
warrant  for  the  apprehension  of  a  person 
charged  with  crime  may,  if  satisfied  by 
evidence  on  oath  that  a  deserter  is  or  is 
reasonably    suspected  to    bo  within    his 
jurisdiction,  issue  a  warrant  authorising 
such    deserter    to    be    apprehended    and 
brought  forthwith  before  a  court  of  sum- 
mary jurisdiction. 
The  above  enactment  shall  be  numbered  as 
sub-section  (2),  and  the  numbers  of  the  sub- 
sequent 8ub-se(jtions  in   the   said  section  one 
hundred    and     fifty-four     shall     bo     altered 
accordingly. 

7.  Whereas  the  twelfth  sub-section  of  section 
one  hundred  and  seventy-nine  of  the  Army 
Act,  1881,  is  as  follows  : 

**  Nothing  in  the  provisions  of  this  Act  rc- 
**  latin^  to  the  term  of  enlistment,  to  the 
"  conditions  of  service,  to  appointment  or 
**  transfer,  to  transfer  to  the  reserve,  to  the 
re-engagement  or  prolongation  of  service,  or 
to  forfeiture  of  service  of  a  soldier  of  the 
regular  forces,  or  to  the  rules  for  reckoning 
service  for  discharge  or  transfer  to  the 
reserve,  shall  apply  to  the  Boyal  Marines." 
And  whereas  it  is  expedient  to  provide  for 
the  transfer  of  a  man  of  the  Royal  Marines 
with  his  consent  to  another  portion  of  Her 
Majesty's  regular  forces :  Be  it  therefore 
enacted  as  follows : 

There  ohall  be  added  to  section  one  hundred 
and  seventy-nine  of  the  Army  Act,  1881,  at  the 
end  of  the  twelfth  sub-section,  the  following 
enactment : 

Save  that  if  regulations  made  by  a  Secretary 
of  State  and  the  Admiralty  provide  for  tho 
transfer  of  men  of  the  Royal  Marines  to  any 
other  part  of  Her  Majesty's  regular  forces,  a 
man  of  the  Royal  Marines  may,  with  his 
consent,  be  so  transferred  in  accordance  with 
the  said  regulations,  and,  subject  to  those 
regulations,  shall  become  a  soldier  of  tho  said 
part  of  Her  Majesty's  regular  forces  in  like 
manner,  so  nearly  as  circumstances  admit,  as 
if  he  had  been  enlisted  in  pursuance  of  this 
Act. 

8.  In  all  copies  of  the  Army  Act,  1881,  which 
may  be  printed  after  the  commencement  of  this 
Act  the  words  by  this  Act  directed  to  Ije  added 
shall  be  added  thereto  and  printed  therein. 
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[CHAV.  9. 


SCHEDULE. 


Accommodation  to  be  provided. 


Maximum  Price. 


Lodging  and  attendance  for  soldier  where  hot  meal  furnished 
Hot  raeal  as  specified  in  Part  I.  of  the  Second  Schedule  to  the 

Army  Act,  1881. 
Where  no  hot  meal  furnished,  lodging  and  attendance,  and 

candles,  vinegar,  salt,  and  the  use  of  fire,  and  the  necessary 

utensils  for  dressing  and  eating  his  meat. 
Ten  iDounds  of  oats,  twelve  pounds  of  hay,  and  eight  pounds 
.   of  stiTiw  per  day  for  each  horse. 
Lodging  and  attendance  for  officer       -  -  .  - 


Two  pence  halfpenny  per  night. 
One  shilling    and   one   penny 

halfpenny  each. 
Four  pence  per  day. 


One  shilling  and  ninepence  per 

day. 
Two  shillings  per  night. 


Note  J — An  officer  shall  pay  for  bis  food. 


Chap.  9. 
Bankruptcy  Appeals  {County  Courts)  Act,  1884, 


ABSTRACT  OF  THE  ENACTMENTS. 

1.  SJiori  title. 

2.  Banhruptcy  appeals  from  County  Courts, 


An  Act  tx)  amend  the  Law  as  to  Appeals 
in  Bankruptcy  from  County  Courts. 

(28th  April  1884.) 

Be  it  enacted  by  the  Queen's  most  Excellent 
Majesty,  by  and  with  the  advice  and  consent 
of  the  Lords  Spiritual  and  Temporal,  and  Com- 
mons, in  this  present  Parliament  assembled, 
and  by  the  authority  of  the  same,  as  follows : 

1.  This  Act  may  be  cited  as  the  Bankruptcy 
Appeals  (County  Courts)  Act,  1884. 

2.  Section  one  hundred  and  four,  sub- 
section 2  (a)  of  the  Bankruptcy  Act>  1888,  is 


hereby    repealed,   and   instead    thereof  it  is 

hereby    enacted  that  an  appeal  shall  lie  in 

'  bankruptcy  matters,  at  the  instance  of  my 

gerson  aggrieved,  from  the  order  of  a  Goantj 
ourt  to  a  Divisional  Court  of  the  High  Conrt 
of  Justice,  of  which  the  Judge  to  whom  bank- 
ruptcy business  shall  for  the  time  being  be 
assigned  shall  for  the  purpose  of  hearing  any 
such  appeal  be  a  member.  The  decision  of 
such  Divisional  Court  upon  any  such  appeal 
shall  be  final  and  conclusive,  unless  in  any 
case  it  shall  seem  fit  to  the  said  DiviBional 
Court  or  to  the  Conrt  of  Apx)eal  to  give  crpecial 
leave  to  appeal  therefrom  to  Her  Mweetj's 
Court  of  Appeal,  whose  decision  in  snoh  case 
shall  be  final  and  conclusive. 


Chap.  10. 
Trustee  Churches  {Ireland)  Act,  1884. 


ABSTRACT  OP  THE  £NACTM£in:S. 

1.  Power  for  trustees  to  transfer  chinch  property  to  representative  church  body, 

2.  Power  to  vest  trust  property  in  representatloe  church  body,  a^id  to  vary  trusts,  by  tifmuimoH^ 

resolution. 

3.  Resolutions  invalid  until  OAXepM  and  recordfid  by  legislative  authority  of  church, 

4.  Resolutions,  tvhe^i  recorded,  to  have  force  of  law, 

5.  Saving  for  power  of  revocation, 
(5.  8hoH  title. 


CHAP.   10.] 
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An  Act  to  amend  the  Irish  Church  Act, 
1869 ;  and  for  other  purposes. 

(28th  April  1884.) 

Whereas  by  the  Irish  Church  Act,  1869, 
Bection  seyenty,  it  is  enacted  as  follows: 
"  Nothing  in  this  Act  contained  sball  affect 
"  the  patronage  and  right  of  presentation  to 
**  any  proprietary  or  district  parochial  church 
**  or  endowed  chapel  of  ease  which  has  been 
"  endowed  out  of  private  funds,  or  affect  the 
"  property  in  any  snch  church  or  chapel  or 
"  the  property  held  for  the  purposes  of  or 
"  appropnated  to  the  use  of  the  same,  or  affect 
"  the  continuance  of  the  trust  relating 
**  thereto  as  originally  constituted  :'* 

And  whereas  diyers  churches  and  chapels  of 
ease  had  been  from  time  to  time,  prior  to  the 
passing  of  the  said  Act,  erected  in  Ireland 
either  in  accordance  with  certain  private  trusts 
or  under  the  provisions  of  the  several  Church 
Bailding  Acts  for  the  time  being  in  force  in 
that  behalf,  and  certain  parishes  or  parochial 
distncts  had  been  assigned  or  annexed  to 
certain  of  such  churches,  or  were  at  the  time  of 
tho  passing  of  the  said  Irish  Church  Act,  1869, 
connected  therewith. 

And  whereas  the  bishops,  clergy,  and  laity 
of  the  said  Irish  Church  assembled  as  in  said 
Act  mentioned  are  thereby  authorised  "  to 
"  frame  constitutions  and  regulations  for  the 
'*  general  management  and  good  government 
•*  of  the  said  church  and  property  and  affairs 
'*  thereof,"  and  they  have  in  pursuance  of  such 
authority  made  divers  provisions  for  regulating 
the  patronaeo  and  right  of  presentation  to 
parishes  and  ecclesiastical  benefices,  and  for 
assigning  or  annexing  parochial  districts  to 
churches  previously  n  on -parochial,  and  for 
altering  the  boundaries  of  parishes,  and  for  the 
duo  management  and  control  of  the  property 
and  affairs  thereof : 

And  whereas  it  is  desirable  that  tho  trustees 
and  patrons  of  such  churches  and  chapels  as 
aforesaid  should  be  authorised  to  adopt  and 
apply  to  such  churches  and  chapels  respec- 
tively, and  the  patronage  and  property  thereof, 
snch  of  the  aforesaid  provisions  and  regulations 
as  may  in  their  opinion  be  best  adapted  to 
carry  out  the  original  intention  of  the  trusts  of 
Bach  churches  or  chapels,  having  regard  to  the 
altered  circumstances  of  the  said  Irish  Church, 
notwithstanding  that  other  provisions  may 
haTO  been  made  for  the  like  purposes  in  the 
said  Church  Building  Acts,  or  some  of  them, 
or  in  the  instruments  governing  the  trusts 
relating  to  such  churches  or  chapels  respec- 
tively; but  doubts  have  arisen  wnether  such 
provisions  and  regulations,  or  any  of  them, 
can  bo  made  to  apply  to  snch  churches  and 
chapels,  or  any  of  them,  or  the  patronage  or 


property  thereof,  or  to  any  of  the  districts 
which  were  at  the  time  of  the  passing  of  the 
said  Irish  Church  Act,  1869,  thereto  respec- 
tively assigned  or  annexed,  or  therewith  respec- 
tively connected,  and  it  is  expedient  to  remove 
such  doubts  : 

Be  it  therefore  enacted  by  the  Queen's  most 
Excellent  Majesty,  by  and  with  the  advice  and 
consent  of  tho  Lords  Spiritual  and  Temporal, 
and  Commons,  in  this  present  Parliament 
assembled,  and  by  the  authority  of  the  same, 
as  follows : 

1.  It  shall  be  lawful  for  the  trustees  or  other 
governing  body  of  any  such  church  or  chapel 
as  aforesaid,  by  instrument  under  their  hands, 
to  transfer  to  the  representative  church  body 
of  the  said  church  (with  its  consent)  all  or  any 
part  of  the  property  vested  in  them  for  the 
purposes  of  such  church  or  chapel,  and  there- 
upon the  same  shall  vest  in  and  be  held  by  the 
said  representative  body  upon  the  trusts  for 
the  time  being  applicable  thereto. 

2.  It  shall  be  lawful  for  any  such  trustees  or 
other  governing  body  as  aforesaid  by  any 
unanimous  resolution  to  put  an  end  to  any 
trust  now  or  for  the  time  being  subsisting 
with  respect  to  such  church  or  chapel,  and  to 
vest  the  same  and  any  other  property  subject 
to  such  trust  in  the  said  representative  body, 
or  any  other  person  or  persons  or  body  corpo- 
rate, and  to  define  the  future  trusts  thereof, 
either  by  assimilating  tho  same  to  tho  regula- 
tions affecting  other  similar  property  in  the 
same  diocese,  or  in  any  other  manner  for  the 
benefit  of  the  said  Irish  Church  which  may  be 
sanctioned  by  the  chief  legislative  authority 
for  tho  time  being  of  the  said  church. 

3.  No  such  resolution  shall  be  valid  until  it 
shall  have  been  accepted  and  recorded  in  such 
manner  as  the  said  chief  legislative  authority 
may  direct;  and  no  such  resolution  which 
affects  or  purports  to  affect  any  right  of 
patronage  or  presentation  to  any  such  church 
or  chapel  shall  be  so  accepted  or  recorded 
without  the  consent  in  writing  of  the  patron  or 
patrons  thereof. 

4.  Every  such  resolution  when  duly  accepted 
and  recorded  shall  be  applicable  to  the  said 
church  or  chapel  and  the  property  and  affairs 
thereof,  and  shall  be  valid  and  binding  to  all 
intents  and  purposes,  anything  in  the  said 
recited  Acts  of  Parliament,  or  any  of  them,  or 
in  the  instrument  forming  the  trusts  relating 
to  such  church  or  chapel  or  property,  to  the 
contrary  notwithstanding. 
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5.  Nothing  contained  in  this  Act  shall  affect 
any  power  of  revocation  attached  to  any  trnst 
to  which  this  Act  applies,  or  prevent  any 
person  having  such  power,  or  having  a  right 
to  take  or  resume  the  possession  of  any  pro- 


perty affected  by  such  trust,  from  exercising 
such  power  or  right. 

6.  This  Act  may  be  cited  for  all  purposes  at; 
the  Trustee  Churches  (Ireland)  Act,  1884. 


Chap.  11. 
Frpshwntcr  Fisheries  Act,  1884. 


ABSTRACT  OF  THE  ENACTMENTS. 

1.  Fishery  hoard  may  iivakc  hyeUiwsfor  determining  rtiesh  of  tiets. 

2.  Power  tofortn  hoard  for  coarse  fish  distn'et. 

3.  Powers  of  water-hailiffs. 

4.  Explanation  of  41  Sf  42  Vict.  c.  39.  s.  5. 

5.  Limitations  of  exemptions  in  41  ij-  42  Vict.  c.  39.  s.  11. 

6.  Short  title  and  construction  of  Act. 

7.  Prohibition  of  the  use  ofpoismi  and  noxioics  suhsto/nces  for  destruction  offish. 

8.  Application  of  Arts  to  Norfolk  and  Suffolk. 

9.  Extent  of  Act. 


An  Act  for  the  further  Protection  of 
Fish  other  than  Salmon  in  Fresh 
Waters.  (19th  May  1884.) 

Whereas  it  is  expedient  to  extend  the 
powers  of  boards  of  conservators  in  fishery 
districts  for  the  better  protection  of  freshwater 
fish  : 

Be  it  therefore  enacted  by  the  Queen's  most 
Excellent  Majesty,  by  and  with  the  advice  and 
consent  of  the  Lords  Spiritual  and  Temporal, 
and  Commons,  in  this  present  Parliament 
assembled,  and  by  the  authority  of  the  same, 
as  follows : 

1.  (1.)  In  any  fishery  district  subject  to  a 
board  of  conservators,  the   conservators  may 
from  time  to  time  make  byelaws  for  all  or  any 
of  the  following  purposes ;  that  is  to  say, 
(i.)  For  determining  the  minimum  size  of 
the  mesh  of  nets  for  catching  freshwater 
fish  which  may  be  lawfully  used  within 
the  district  of  such  board,  so  that  such 
mesh  shall  not  be  less  than  one  inch  from 
knot  to  knot,  measured  when  wet,  and 
so  that  no  person  shall  be  compelled  to  use 
a  mesh    larger    than   three  inches  from 
knot  to  knot,  measured  when  wet ;  and  so 
that  such  byelaw  shall  not  extend  to  any 
casting  or  dip  net  lawiully  used  for  catch- 
ing fish  for  bait ; 
(ii.)  For  determining  the  length  and    size 
and  description  of  nets  for  catching  fresh- 


water fish,  which  may  be  lawfully  used 
within  the  district  of  such  board,  and  the 
manner  of  using  the  same ;  and 
(iii.)  For  prohibiting  the  use  of  any  mode  or 
instrument  of  fisliing  for  freshwater  fish 
within  the  district  of  such  board,  where 
such  mode  or  instrument  appears  to  be 
prejudicial  to  the  fisheries ; 
and  may  by  any  such  byelaw  impose  a  penalty 
not  exceeding  five  pounds  for  each  offence 
against  any  such  byelaw,  and  provide  for  the 
seizure  and  for  the  forfeiture,  on  summary 
conviction,   of  nets,  instruments,  and  devices 
used  in  contravention  of  any  such  byelaw,  and 
of  fish  found  in  the  ix}SSC8siou  of  a  person  con- 
travening any  such  byelaw,  and  of  fish  caught 
by  any  such  means,  or  in  any  such  manner,  as 
is  contrary  to  any  such  byelaw,  and  such  fiph 
shall  be  deemed  to  be  illegally  caught,  andauy 
such  forfeiture  may  be  enforced  by  a  court  of 
summary  jurisdiction. 

Provided  that  no  byelaw  made  under  the 
authority  of  this  section  shall  apply  to  any 
fixed  nets  for  taking  eels  or  to  a  landing  net 
nsed  as  auxiliary  to  angling  with  a  rod  and 
line. 

(2.)  Sections  thirty-nine  to  forty-five,  both 
inclusive,  and  section  sixty-two  of  the  Salmon 
Fishery  Act,  1873  (which  sections  relate  to 
byelaws  under  that  Act,  and  to  the  recovery, 
payment,  and  application  of  penalties  under 
those  byelaws),  shall  apply  as  if  the  said 
sections  where  herein  re-enacted  and  in  term? 
made  applicable  to  byelaws  under  this  Act  and 
to  the  penalties  thereby  imposed. 


CHAP.  11.] 
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2.  Fishery  districts  may  be  formed,  and 
conseryators  appointed,  for  water  frequented 
by  any  freshwater  fish,  and  section  six  of  the 
freshwater  Fisheries  Act,  1878,  shall  apply  as 
if  "  freshwater  fish  "  were  therein  substituted 
for  "trout  or  char,*'  and  "salmon  trout  or 
char,"  and  section  twenty-seven  of  the  Salmon 
Fishery  Act,  1866,  shall  apply  as  if  **  fresh- 
water fish "  were  therein  substituted  for 
"  salmon,"  and  any  conservators  so  appointed 
shall  have  the  powers  conferred  on  conserya- 
tors by  the  Salmon  Fishery  Act,  1876. 

3.  In  substitution  for  section  eight  of  the 
Freshwater  Fisheries  Act,  1878,  which  shall  be 
repealed,  it  is  hereby  enacted  that  section 
thirty-one  of  the  Salmon  Fishery  Act,  1865, 
and  sections  thirty-six,  thirty-seven,  and  thirty- 
eight  of  the  Salmon  Fishery  Act,  1873  (which 
sections  relate  to  the  powers  of  water  bailiffs), 
shall  extend  to  all  waters  within  the  limits  of 
this  Act  in  like  manner  as  if  those  sections 
were  re-enacted  in  this  Act,  with  the  substitu- 
tion of  "freshwater  fish"  for  " salmon,"  and 
of  '•  waters  frequented  by  freshwater  fish  "  for 
••  salmon  river,"  and  with  a  reference  to  the 
Freshwater  Fisheries  Act,  1878,  and  this  Act, 
in  substitution  for  the  reference  to  the  Salmon 
Fishery  Acts,  1861  to  1873,  or  any  of  them. 

4.  In  the  application  of  section  sixty-four  of 
the  Salmon  Fishery  Act,  1865,  to  trout  and 
char  in  waters  withm  the  limits  of  the  Fresh- 
water Fisheries  Act,  1878,  the  words  *'  salmon 
"  river  situate  in  a  fishery  district  which  is 
"  subject  to  a  board  of  conservators  appointed 
"  under  this  Act "  shall  be  construed  to  mean 
•*  waters  frequented  by  trout  or  char.' 


» 


5.  Sub-heads  (c.)  and  (d.)  of  sub-section 
three  of  section  eleven  of  the  Freshwater 
Fisheries  Act,  1878,  shall  be  read  and  construed 
as  if,  after  the  word  "  taking,"  in  each  of  the 
said  sub-heads,  were  inserted  the  words  **  in 
*'  any  several  fishery,  with  the  leave  of  the 
••  owner  of  such  fishery,  or  in  any  public 
**  fishery,  except  where  such  taking  in  a 
"  public  fishery  is  prohibited  by  a  byelaw  of 
*•  any  conservators. 

6.  This  Act  shall  be  construed  as  one  with 
the  Freshwater  Fisheries  Act,  1878,  and  that 
Act  and  this  Act  may  together  be  cited  as  the 
Freshwater  Fisheries  Acts,  1878  and  1884,  and 
this  Act  may  be  cited  alone  as  the  Freshwater 
Fisheries  Act,  1884. 


In  the  construction  of  this  Act,  the  expres- 
sion "  freshwater  fish  "  means  any  fish  living 
permanently  or  temporarily  in  fresh  water, 
exclusive  or  salmon. 

7.  Any  person  who  unlawfully  and  mali- 
ciously puts  any  poison,  lime,  or  noxious 
material  in  any  water  frequented  by  fresh- 
water fish  with  intent  thereby  to  destroy  any 
of  the  fish  that  may  then  be  or  may  thereafter 
be  put  therein  shall  be  liable,  on  summary  con- 
viction, to  a  fine  not  exceeding  twenty  pounds 
or  to  imprisonment,  with  or  without  hard 
labour,  for  a  term  not  exceeding  two  months. 

Nothing  in  this  section  shall  prevent  a  person 
being  punished  under  any  other  Act,  so  that 
he  be  not  punished  twice  for  the  same  ofience. 

8.  This  Act  and  the  Freshwater  Fisheries 
Act,  1878,  with  the  exception  of  sub-sections 
one,  two,  and  three  of  section  eleven  of  the 
latter  Act,  shall  apply  to  the  counties  of  Nor- 
folk and  Sufiblk  and  the  county  of  the  city  of 
Norwich,  subject  as  follows ; — 

(a.)  They  shall  apply  to  the  waters  to  which 
the  Norfolk  and  Safiblk  Fisheries  Act, 
1877,  applies  in  like  manner  as  if  those 
waters  had  been  formed  into  a  fishery  dis- 
trict under  this  Act,  and  the  conservators  , 
of  the  Norfolk  and  Sufi*olk  Fisheries  ap- 
pointed under  the  Norfolk  and  Suffolk 
Fisheries  Act,  1877,  were  a  board  of  con- 
servators appointed  under  this  Act : 
(5.)  If  in  pursuance  of  this  Act,  and  the 
enactments  applied  by  this  Act,  one  of  Her 
Majesty's  Prmcipal  Secretaries  of  State, 
on  application  made  to  him,  forms  all  or 
any  of  the  waters  to  which  the  Norfolk 
and  Suffblk  Fisheries  Act,  1877,  does  not 
apply  in  the  said  counties  into  a  fishery 
district,  the  conservators  of  the  Norfolk 
and  Sufiblk  Fisheries  shall  be  the  board 
of  conservatoatiB  for  the  said  district,  in 
like  manner  as  if  they  were  appointed  in 
accordance  with  the  said  enactments,  and 
such  of  the  said  enactments  as  relate  to 
the  mode  of  appointing  a  board  of  con« 
servators  shall  not  apply. 
So  much  of  section  three  of  the  Freshwater 
Fisheries  Act,  1878,  as  relates  to  the  counties 
of  Norfolk  and  Suffolk,  or  the  county  of  the 
city  of  Norwich,  is  hereby  repealed. 

9.  This  Act  shall  not  extend  to  Scotland  or 
Ireland. 
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Chap.  12. 
Public  Health  (CoTifirmation  of  Bi/elawd)  Act^  1884. 

ABSTRACT  OF  THE  ENACTMENTS. 

1.  Short  title  and  eonairueiion. 

2.  DefiniHoTU, 

3.  Confirmation  of  hyelaws. 

4.  Saving  clause. 


V)  lO&U 
Vict.  c.  34. 
11.128. 
Byelawii  as 
toBlaughter< 

hOUTCS. 

(»)  10  k  11 
Vict.  c.  89. 
KM.  68, 09. 
ByelawB  aa 
to  Hackney 
Carriages 
and  Public 
Bathing. 
(»)  10  411 
Vict.  c.  14. 
a.  42. 

Byelawa  aa 
to  Markets. 


An  Act  to  amend  the  Public  Health  Act, 
1875,  so  far  as  relates  to  the  Confir- 
mation of  Byelaws. 

(19th  May  1884.) 

Be  it  enacted  by  the  Queen's  most  Excellent 
Majesty,  by  and  with  the  adyice  and  consent 
of  the  Lords  Spiritual  and  Temporal,  and 
Commons,  in  this  present  Parliament  assem- 
bled, and  by  the  authority  of  the  same,  as 
follows  : 

1.  This  Act  may  be  cited  as  the  Publio 
Health  (Confirmation  of  Byelaws)  Act,  1884, 
and  shall  be  construed  as  one  with  the  Public 
Health  Act,  1875. 

2.  In  this  Act,  if  not  inconsistent  with  the 
context,  the  following  expressions  have  the 
meanings  herein-after  respectively  assigned  to 
them ;  (that  is  to  say,) 

"Incorporated  enactments"  means  section 
one  hundred  and  twenty-eight  of  the  Towns 
Improvement  Clauses  Act,  1847,  (*)  sections 
sixty-eight  and  sixtv-nine  of  the  Town  Police 
Clauses  Act,  1847,(*)  and  section  forty- two  of 
the  Markets  and  Fairs  Clauses  Act,  1847,(') 
which  Acts  are  herein-after  referred  to  as  the 
incorporated  Acts : 

"  Confirming  authority  "  means,  as  regards 
byelaws,  rules,  and  regulations  confirmed  prior 
to  the  nineteenth  day  of  Augpost  one  thousand 
eight  hundred  and  seventy-one,  or  made  under 
any  of  the  incorporated  enactments  by  reason 
of  the  incorporation  thereof  with  any  Local 
Act  and  confinned  prior  to  the   tenth  day 


of  August  one  thousand  eight  hundred  and 
seventy-two,  one  of  Her  Majesty's  Principtl 
Secretaries  of  State;  and  as  regards  other 
byelaws,  rules,  and  regulations,  the  Local 
Gfoyemment  Board. 

3.  Every  byelaw  made  or  to  be  made  under 
any  of  the  incorporated  enactments  by  reason 
of  the  incorporation  thereof  with  the  Pnblic 
Health  Act,  1848,  the  Local  Grovernment  Act, 
1858,  or  the  Public  Health  Act,  1875,  or  an/ 
Local  Act,  or  any  Provisional  Order  or  anj 
Act  confirming  such  Provisional  Order,  and 
every  rule  and  regulation  made  or  to  be  made 
b^  an  urban  authority  under  section  fortr- 
eight  of  Qie  Tramways  Act,  1870,  shall  be 
deemed  to  have  required  or  to  require  the 
confirmation  of  the  confirming  authority,  and 
not  to  have  required,  or  to  require  any  other 
confirmation,  allowance,  or  approval. 

4.  This  Act  shall  not  invalidate  the  confir- 
mation, allowance,  or  approval  of  any  byelaw, 
rule,  or  regulation  confirmed,  allowed,  or  ap- 
proved prior  to  the  passing  of  this  Act,  nor 
shall  this  Act  apply  to  any  oyelaw  made  or  to 
be  made  under  any  of  the  incorporated  enact- 
ments by  reason  of  the  incorporation  thereof 
with  any  Local  Act,  if  such  byelaw  has  or  will 
come  into  force  without  any  confirmation, 
allowance,  or  approval,  or  if  by  the  expreiis 
provisions  of  the  Local  Act  and  without  refe- 
rence to  the  provisions  with  respect  to  confir- 
mation, allowance,  or  approval  of  byelaws  in 
any  of  the  incorporatea  Acts,  such  byelaw  is 
required  to  be  confirmed,  allowed,  or  approved 
otherwise  than  by  the  confirming  authority. 


Chap.  13. 
Contagious  Diseases  (^Animals)  Act^  1884. 

ABSTRACT  OF  THE  ENACTMENTS. 

1.  Poioer  to  Privy  Council  to  prohibit  landing  of  foreign  animals  in  certain  cases, 

2.  Extension  of  provisions  relating  to  quaraiiine. 

3.  Amendment  of  41  ^  42  Vict,  e.  74.  Sch.  F.,  Pt,  4. 

4.  Additional  power  to  Privy  Coundl. 

5.  Orders  to  he  laid  before  Parliament. 
6-  Cowtruction  of  Act  and  short  title. 


CHAP.  13.] 


47  &  48  VICTORIA,  1884. 


ly 


An  Act  to  amend  the  Contagious  Diseases 
(Animals)  Act,  1878. 

(19tli  May  1884.) 

Whebeajs  it  is  expedient  to  amend  the  Gon< 
tagions  Diseases  (iuiimals)  Act,  1878,  in  this 
Act  referred  to  as  the  principal  Act : 

Be  it  enacted  by  the  Qneen's  most  Excellent 
Majesty,  by  and  with  the  advice  and  consent 
of  Uie]!jord8  Spiritual  and  Temporal,  and  Com- 
mons, in  this  present  Parliament  assembled, 
and  by  the  authority  of  the  same,  as  follows : 

1.  For  the  purpose  of  preventing  the  intro- 
duction into  the  United  £[ingdom  of  the  in- 
fection of  foot  and  mouth  disease,  the  Privy 
Cooncil  may  from  time  to  time  bv  general  or 
special  order  prohibit,  ^vhenever  they  deem  it 
expedient  so  to  do,  the  landing  of  animals  from 
any  foreign  country  or  countries  or  any  spec- 
fied  part  thereof,  and  they  shall  prohibit  such 
landing  whenever  they  are  not  satisfied  with 
rcispect  to  any  foreign  country,  or  any  specified 
part  thereof,  that  having  regard  to  the  sanitary 
condition  of  the  animals  therein,  or  imported 
therefrom,  to  the  laws  made  by  such  country 
for  the  regulation  of  the  importation  and 
exportation  of  animals,  and  for  the  prevention 
of  the  introduction  or  spreading  of  disease,  and 
to  the  administration  of  such  laws,  the  circum- 
stances are  such  as  to  afford  reasonable  security 
a^inst  the  importation  therefrom  of  animals 
anected  with  foot  and  mouth  disease. 

2.  The  provisions  relaluig  to  quarantine 
contained  m  Part  II.  of  the  fifth  sc&edule  an- 
nexed to  the  principal  Act  shall  apply  to 
animals  brought  from  foreign  countries  from 
which  the  importation  of  animals  is  for  the 
time  being  prohibited. 


3.  The  Privy  Council  may,  if  they  think  fit, 
exercise  the  powers  vested  in  them  under  Part 
ly.  of  the  said  fifth  schedule,  so  far  as  relates 
to  the  admission  of  animals  without  being 
subject  to  slaughter,  in  relation  to  any  speci- 
fied part  of  a  foreign  country  in  the  same 
manner  as  in  relation  to  the  whole  of  a  foreign 
country,  subject  to  such  regulations  as  to  the 
route  by  which  the  animals  are  conveyed  to 
this  country,  quarantine,  or  otherwise  as  the 
Privy  Council  may  from  time  to  time  by 
genei^al  or  special  order  direct. 

4.  In  addition  to  the  powers  conferred 
on  the  Privy  Council  by  the  Contagious 
Diseases  (Animals)  Act,  1878,  the  Privy  Council 
may  make  such  orders  as  they  think  fit  for 
prohibiting  the  conveyance  of  animals  by  any 
specified  vessel  to  or  from  any  port  in  the 
United  Kingdom  for  such  time  as  they  may  * 
consider  expedient. 

5.  Any  order  made  in  pursuance  of  this  Act 
shall  forthwith  after  the  making  thereof,  if 
Parliament  is  then  sitting,  and  if  it  is  not 
sitting  then  forthwith  after  the  next  meeting 
of  Parliament,  be  laid  before  both  Houses  of 
Parliament. 

6.  This  Act,  80  far  as  is  consistent  with  the 
tenour  thereof,  shall  be  construed  as  one  with 
the  Contagious  Diseases  (Animals)  Act,  1878, 
and  shall  apply  to  Ireland  with  the  modifi- 
cations and  subject  to  the  provisions  contained 
in  Part  lY.  of  the  principal  Act,  and  this  Act 
and  the  principal  Act  may  be  cited  together  as 
the  Contagious  Diseases  (Animals)  Acts,  1878 
and  1884,  and  this  Act  may  be  cited  separately 
as  the  Contagious  Diseases  (Animats)  Act, 
1884. 


Chap.  14. 
Married  fVomen's  Property  Acij  1884. 


ABSTBACT  Of  THE  ENACTMENTS. 

1.  Husband  or  wife  competent  witness  in  criminal  proceedings  under  45  4*  46  Viet,  e,  75. 

2.  Short  title. 


An  Act  to  amend  the  sixteenth  section 
of  the  Married  Women's  Property  Act, 
1882.  (23rd  June  1884.) 

WiiEBEAS  by  section  sixteen  of  the  Married 
Women's  Property  Act,  1882,  a  wife  is,  under 
the  circumstances  therein  mentioned,  declared 


to  be  liable  to  criminal  proceedings  by  her 
husband,  and  a  doubt  has  arisen  as  to  whether 
the  husband  is  admissible  as  a  witness  against 
his  wife  in  such  criminal  proceedings,  while 
section  twelve  of  tbe  same  Act  declares  tbat  in 
any  proceeding  under  that  section  a  husband 
or  wife  shall  bo  competent  to  ^ve  evidence 
agaipst  each  ot^er ;  and  it  is  desirable  that  the 

B  2 


20 


STATUTES  OP  THE  REALM. 


[chap.  14. 


said  doubt  should  bo  removed,  and  the  said 
Act  otherwise  amended: 

Be  it  therefore  enacted  by  the  Queen's  most 
Excellent  Majesty,  by  and  with  the  advice  and 
consent  of  the  Lords  Spiritual  and  Temporal, 
and  Commons,  m  this  present  Parliament 
assembled,  and  by  the  authority  of  tiie  same, 
as  follows : 

1.  In  any  such  criminal  proceeding  against 
a    husband  or  a  wife   as  is    authorised   by 


the  Married  Women's  Property  Act,  1882, 
the  husband  and  wife  respectively  shall  be 
competent  and  admissible  witnesses,  and, 
except  when  defendant,  compellable  to  gire 
evidence. 

2.  This  Act  may  be  cited  as  the  Married 
Women's  Property  Act,  1884,  and  this  Act  and 
the  Married  Women's  Property  Act,  1882,  may 
be  cited  together  as  the  Married  Women's 
Property  Acts,  1882  and  188*. 


Chap.  15. 
Consolidated  Fund  {No.  2)  Acty  1884. 


AESTKACT  OP  THE  ENACTMENTS. 

1.  Issiie  of  6,519,3682.  out  of  the  Comolidated  Fund  for  Hie  service  of  ihs  year  ending  31«(lfafeA 

loo5. 

2.  Power  to  the  Treasury  to  borrow. 

3.  Short  title. 


An  Act  to  apply  the  sum  of  six  million 

five  hundred  and  nineteen  thousand 

three  hundred  and  sixty-eight  pounds 

out  of  the  Consolidated  Fund  to  the 

service   of   the  year  ending  on  the 

thirty-first  day  of  March  one  thousand 

eight  hundred  and  eighty-five. 

(23rd  June  1884.) 
Most  Gracious  Sovereign, 
We,  Your  Majesty's  most  dutiful  and  loyal 
subjects,  the  Commons  of  the  United  Kingdom 
of  Great  Britain  and  Ireland,  in  Parliament 
assembled,  towards  making  good  the  supply 
which  we  have  cheerfully  granted  to  Your 
Mi^esty  in  this  session  of  Parliament,  have 
resolved  to  grant  unto  Your  Majesty  the  sum 
herein-after  mentioned ;  and  do  therefore  most 
humbly  beseech  Your  Majesty  that  it  may  be 
enacted;  and  be  it  enacted  by  the  Queen's 
mos^  Excellent  Majesty,  by  and  with  the 
advice  and  consent  of  the  Lords  Spiritual  and 
Temporal,  and  Commons,  in  tnis  present 
Parliament  assembled,  and  by  the  authority  of 
the  same,  as  follows : 

1.  The  Commissioners  of  Her  Majesty's 
Treasury  for  the  time  being  ma^  issue  out  of 
the  Consolidated  Fund  of  the  Umted  Kingdom 


of  Great  Britain  and  Ireland,  and  apply  to- 
wards making  good  the  supply  grantea  to  Her 
Majesty  for  the  service  of  the  year  ending  on 
the  thirty-first  day  of  March  one  thonsand 
ei^ht  hundred  and  eighty-five,  the  sum  of  six 
million  five  hundred  and  nineteen  thousand 
three  hundred  and  sixty-eight  pounds. 

2.  The  Commissioners  of  the  Treasury  may 
borrow  from  time  to  time,  on  the  credit  of  the 
said  sum,  any  sum  or  sums  not  exceeding  in 
the  whole  the  sum  of  six  million  five  hundtcd 
and  nineteen  thousand  three  hundred  and  sixty- 
eight  pounds,  and  shall  repay  the  moneys  so 
borrowed,  with  interest  not  exceeding  five 
pounds  per  centum  per  annum,  out  of  the 
growing  produce  of  the  Consolidated  Fund  at 
any  period  not  later  than  the  next  succeeding 
quarter  to  that  in  which  the  said  moneys  were 
borrowed. 

Any  sums  so  borrowed  shall  be  placed  to  the 
credit  of  the  account  of  Her  liukjest^'s  £x- 
cheauer,  and  shall  form  part  of  the  said  Con- 
soliaated  Fund,  and  be  available  in  any  manner 
in  which  such  fund  is  available. 

3.  This  Act  may  be  cited  as  the  Consolidated 
Fund  (No.  2)  Act,  1884. 


CHAP.    16.] 


47  &  48  VICTORIA,  1884. 

Chap.  16. 
Bankruptcy  Frauds  and  Disabilities  (Scotland)  Act,  1884. 
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ABSTRACT  07  THB  ENACTMENTS. 

1.  Short  tiiU. 

2.  Commencement  of  Act 

3.  Extension  of  definition  of  undischarged  bankrupt. 

4.  Undischarged  bankrupt  obtaining  credit  to  extent  of  20Z.  to  be  guHty  of  crime  atid  offence, 

5.  Application  of  Scotland  of  s.  32  of  the  Bankruptcy  Act,  1883,  in  regard  to  disqualifications  of 

bankrupt, 

6.  Application  to  Scotland  of  ss.  33  and  34  of  Bankruptcy  Act,  1883,  in  regard  to  bankrupt  s 

veuxUing  seat  in  House  of  Commons  or  munidpai  or  other  offices. 


An  Act  to  apply  to  Scotland  certain  pro- 
visions of  the  Bankruptcy  Act,  1883. 

(23rd  June  1884.) 

Whereas  it  is  expedient  to  apply  to  Scot- 
land, in  manner  Lerein-after  provided,  certain 
]>rovi8ions  of  the  Bankrnptcy  Act,  1883 : 

Be  it  enacted  by  the  Queen's  most  Excellent 
Majesty,  by  and  with  the  advice  and  consent 
of  the  Lords  Spiritnal  and  Temporal,  and 
Commons,  in  this  present  Parliament  assem- 
bledy  and  by  the  authority  of  the  same,  as 
follows : 

1.  This  Act  m&j  be  cited  as  the  Bankrnptcy 
Frandfl  and  Disabilities  (Scotland)  Act,  18o4. 

2.  This  Act  shall  commence  and  come  into 
operation  from  and  immediately  after  the 
thirty-first  day  of  December  one  thousand 
eight  hundred  and  eighty-four. 

3.  An  midischarged  bankrupt  shall  be 
deemed  to  include  a  person  whose  estate  has 
been  sequestrated  or  with  respect  to  whom  a 
decree  of  cessio  bonorum  has  been  pronounced, 
and  who  has  not  received  his  discharge  from  a 
competent  court  in  Scotland. 

4.  Where  an  undischarged  bankrupt  obtains 
credit  to  the  extent  of  twenty  pounds  or  up- 
wards from  any  person  without  informing 
Bncb  person  that  he  is  an  undischarged  bank- 
rupt, he  shall  be  guilty  of  a  crime  and  offence, 
and  may  be  dealt  with  and  punished  as  if  he 
had  been  guilty  of  a  crime  and  offence  under 
the  Debtors  (Scotland)  Act,  1880,  and  the  pro- 
visions of  that  Act  shall  apply  to  proceedings 
under  this  section. 

5.  In  the  application  of  section  thirty-two  of 
the  Bankruptcy  Act,  1883,  to  Scotland  the 
followinff  provisions  shall  have  effect : 

(1.)^  Tne  expression  "  adjudged  bankrupt " 
shall  include  the  case  of  a  person  whose  estate 
has  been  seouestrated  or  with  respect  to  whom 
a  decree  or  cessio  bonorum  has  been  pro-* 
nounced  by  a  c<»npetent  court  in  Scotland. 


(2.)  A  person  adjudged  bankrupt  shall  be 
disqualified  from  being  elected  to  or  holding 
or  exercising  the  office  of  provost,  bailie, 
treasurer,  dean  of  guild,  deacon-convener  of 
trades  or  councillor,  or  commissioner  or 
magistrate  of  police,  or  being  elected  to  or 
holding  or  exercising  the  office  of  member  of 
a  parochial  board  or  school  board,  or  road 
trustee,  or  member  of  any  local  authority 
under  any  Act  for  the  time  being  in  force 
(whether  passed  before  or  after  the  commence- 
ment of  this  Act)  relating  to  local  government 
in  Scotland. 

(3.)  The  disqualifications  to  which  a  XKsrson 
adjudged  bankrupt  is  subject  under  the  said 
section  as  amended  by  this  Act  shall  be 
removed  and  cease  if  and  when — 

(o.)  the  sequestration- of  his  estate  is  re- 
called or  reduced,  or  the  decree  of  cessio 
bonorum  with  respect  to  him  is  recalled 
or  reduced ;  or 
{b.)  he  obtains  his  discharge  from  a  com- 
petent court. 

6.  Sections  thirty-three  and  thirty-four  of 
the  Bankruptcy  Act,  1883,  shall  apply  to 
Scotland,  subject  to  the  following  provisions  : 

(1.)  In  each  of  the  said  sections  the  expres- 
sion "adjudged  bankrupt"  shall  have  the 
meaning  assigned  to  it  in  the  immediately 
preceding  section  of  this  Act. 

(2.)  In  the  said  section  thirty-three  the 
expression  "  order  "  shall  include  "  deliver- 
ance or  decree,"  and  the  expression  "  court " 
shall  include  the  court  in  Scotland  pronouncing 
the  deliverance  or  decree. 

(3.)  The  said  section  thurty-four  shall  be 
deemed  to  apply  to  any  person  whilst  holding 
the  office  of  provost,  bailie,  treasurer,  dean  of 
guild,  deacon-convener  of  trades  or  councillor, 
or  commissioner  or  magistrate  of  police,  or 
member  of  a  parochial  board  or  school  board, 
or  road  trustee,  or  member  of  any  local  autho- 
rity under  any  Act  for  the  time  being  in  force 
(whether  passed  before  or  after  the  commence- 
ment of  this  Act)  relating  to  local  goremment 
in  Scotland. 
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Chap.  17. 
Metropolitan  Police  Act^  1884. 


ABSTRACT  OF  THE  ENACTUEKTS. 

1.  Short  title. 

2.  Appointment  of  addUional  assista/ni  commissioner. 

3.  Amendment  of  31  ^  32  Vict  c.  67.  ».  3,  and  38  ^  39  Vict  c.  28. 

Schedule. 


An  Act  to  provide  for  the  appointment 
of  an  additional  Assistant  Commis- 
sioner of  Police  of  the  Metropolis  and 
for  other  purposes  relating  to  the 
Commissioner  and  Assistant  Commis- 
sion era  of  such  Police. 

(23rd  June  1884.) 

Whereas  by  the  Metropolitan  Police  Act, 
1856,  and  the  Police  Bate  Act,  1868,  power  is 
given  to  Her  Majesty  to  appoint  two  assistant 
commissioners  of  the  police  of  the  Metropolis, 
and  proTision  is  made  respecting  the  salaries 
and  allowances  of  such  assistent  commis- 
sioners, and  it  is  expedient  to  authorise  the 
appointment  of  a  third  assistant  commissioner : 

Be  it  therefore  enacted  by  the  Queen's  most 
Excellent  Majesty,  by  and  with  the  advice  and 
consent  of  the  Lords  Spiritual  and  Temporal, 
and  Commons,  in  this  present  Parliament 
assembled,  and  by  the  authority  of  the  same, 
as  follows : 

1.  This  Act  may  be  cited  as  the  Metro- 
politan Police  Act,  1884. 

The  Acts  in  the  schedule  to  this  Act  may 
be  cited  by  the  short  titles  mentioned  in  that 
behalf  in  the  third  column  of  that  schedule. 


This  Act  together  with  the  Acts  in  tlie 
schedule  to  this  Act  may  be  cited  as  the 
Metropolitan  Police  Acts,  1829  to  1884. 

2.  It  shall  be  lawful  for  Her  Majesty  to 
appoint  a  fit  person  to  be  a  third  assistant  com- 
missioner of  police  of  the  metropolis,  aod  the 
Metropolitan  Police  Act,  1856,  and  the  Police 
Bate  Act,  1868,  shall  apply  in  like  manner  as  if 
three  assistant  commissioners  of  police  of  the 
luetropolis  were  therein  mentioned  instead  of 
two. 

Provided  that  the  salary  and  aUowances  of 
the  assistant  commissioner  appointed  in  pur- 
suance of  this  Act  shall  be  paid  as  part  of  the 
expenses  of  the  Metropolitan  Police. 

3.  (1.)  Section  three  of  the  Police  Bate  Act, 
1868,  with  respect  to  the  allowances  to  an 
assistant  commissioner  of  police  shall  apply  as 
if  the  commissioner  of  police  of  the  metropolis 
were  therein  mentionea  as  well  as  the  assistant 
commissioners. 

(2.)  The  Metropolitan  Police  Staff  (Snper- 
annuation)  Act,  1875,  shall  apply  to  the  com- 
missioner and  assistant  commissioners  of  the 
Metropolitan  Police  so  far  as  respects  any 
salary,  remuneration,  or  emolument  reoeired 
or  enjoyed  by  any  of  them  out  of  the  expenses 
of  the  Metropolitan  Police  Force. 


CHAP.  17.] 


47  &  48  VICTORIA,  1884. 
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Schedule. 


Session  and  Chapter. 


10  Geo.  c.  44    • 
2  A  3  Vict  c.  47 

19  k  20  Vict.  0.  2 

20  &  21  Vict.  c.  64 


Short  Title. 


24  &  25  Vict.  c.  124    - 


31  &  32  Vict.  c.  67 


S8*&  39  Vict.  c.  28 


An  Act  for  improying  the  police  in  and 
near  the  metropolis. 

An  Act  for  farther  improving  the 
police  in  and  near  the  Metropolis. 

An  Act  to  amend  the  Acts  relating  to 
the  Metropolitan  Police. 

An  Act  for  raisinp;  a  sam  of  money  for 
building  and  improving  stations  of 
the  Metropolitan  Police  and  to  amend 
the  Acts  concerning  the  Metropolitan 
Police. 

An  Act  for  amending  the  law  relating 
to  the  receiver  for  the  Metropolitan 
Police  district  and  for  other  porposes. 

An  Act  to  amend  the  law  relating  to 
the  funds  provided  for  defraying  the 
expenses  of  the  Metropolitan  Police. 

An  Act  to  amend  the  law  respecting 
the  superannuation  allowances  of 
certain  officers  of  the  staff  of  the 
Metropolitan  Police. 


The  Metropolitan  Police  Act; 

1829. 
The  Metropolitan  Police  Act, 

1839. 
The  Metropolitan  Police  Act, 

1856. 
The  Metropolitan  Police  Act, 

1857. 


The  Metropolitan  Police  Act, 
1861. 

The  Police  Bate  Act,  1868. 


The  Metropolitan  Police  Staff 
(Superannuation)  Act, 
1875. 


CuAF.  18. 
SeHled  Land  Act,  1884. 


ABSTRACT  OF  TBE  ENACTMENTS. 

1.  Shwi  tiOe, 

2.  TnterpreiaUon. 

3.  ConstrucHon  of  AcL 

4.  Fine  on  a  lease  to  he  ea/pilal  money. 

5.  Notice  under  45  4*  46  VicL  c.  38.  «.  45.  may,  as  to  a  sale,  exchange,  parlUio7i,  or  lease,  he  generoL 

6.  As  to  consents  of  tenants  for  life. 

7.  Powers  given  hys.63tohe  exercised  only  wOh  leave  of  the  Court, 

8.  Curtesy  to  he  deemed  to  arise  under  settlement. 


An  Act  to  amend  the  Settled  Land  Act, 
1882.  (3rd  July  1884.) 

Bs  it  enacted  by  the  Queen's  most  Excellent 
Majeety,  bv  and  with  the  advice  and  consent 
of  the  Loros  Spiritual  and  Temporal,  and  Com- 
mons, in  this  present  Parliament  assembled, 
and  by  the  authority  of  the  same,  as  follows : 

1.  This  Act  may  be  cited  as  the  Settled 
Land  Act,  1884. 


2.  The  expression  "  the  Act  of  1882  "  used 
in  this  Act  means  the  Settled  Land  Act, 
1882. 

3.  The  Act  of  1882  and  this  Act  are  to  be 
read  and  construed  together  as  one  Act,  and 
expressions  used  in  this  Act  are  to  have  the 
same  meanings  as  those  attached  by  the  Act 
of  1882  to  similar  expressions  used  therein. 

4.  A  fine  received  on  the  grant  of  a  lease 
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Tinder  any  power  conferred  by  the  Act  of  1882 
is  to  be  deemed  capital  money  arising  under 
that  Act, 

5.  (1.)  The  notice  required  by  section  forty- 
five  of  the  Act  of  1882  of  intention  to  make 
a  sale,  exchange,  partition,  or  lease  may  be 
notice  of  a  general  intention  in  that  behalf. 

(2.)  The  tenant  for  life  is,  upon  reauest  b^  a 
trustee  of  the  settlement,  to  fumisn  to  him 
such  particulars  and  information  as  may  reason- 
ably be  required  by  him  from  time  to  time 
with  reference  to  sales,  exchanges,  partitions, 
or  leases  effected,  or  in  progress,  or  immediately 
intended. 

(3.)  Any  trustee,  by  writing  under  his  hand, 
may  waive  notice  eitner  in  any  particular  case, 
or  generally,  and  may  accept  less  than  one 
month's  notice. 

(4.)  This  section  applies  to  a  notice  given 
before,  as  well  as  to  a  notice  given  after,  the 
passing  of  this  Act. 

(5.)  Provided  that  a  notice,  to  the  sufficiency 
of  which  objection  has  been  taken  before  the 
passing  of  this  Act,  is  not  made  sufficient  by 
virtue  of  this  Act. 

6.  (1.)  In  the  case  of  a  settlement  within  the 
meaning  of  section  sixty-three  of  the  Act  of 
1882,  any  consent  not  required  by  the  terms 
of  the  settlement  is  not  by  force  of  any- 
thing contained  in  that  Act  to  be  deemed 
necessary  to  enable  the  trustees  of  the  settle- 
ment, or  any  other  person,  to  execute  any  of 
the  trusts  or  powers  created  by  the  settlement. 

(2.)  In  the  case  of  every  other  settlement, 
not  within  the  meaning  of  section  sixty-three 
of  the  Act  of  1882,  where  two  or  more  persons 
together  constitute  the  tenant  for  life  for  the 
purposes  of  that  Act,  then,  notwithstanding 
anything  contained  in  subsection  (2)  of  section 
fifty- six  of  that  Act,  requiring  the  consent  of 
all  those  persons,  the  consent  of  one  only  of 
those  persons  is  by  force  of  that  section  to  be 
deemed  necessary  to  the  exercise  by  the  trustees 
of  the  settlement,  or  by  any  other  person,  of 
any  power  conferred  by  the  settlement  exercise- 
able  for  any  purpose  provided  for  in  that  Act. 

(3.)  This  section  applies  to  dealings  before, 
as  well  as  after,  the  passing  of  this  Act. 

7.  With  respect  to  the  powers  conferred  by 
section  sixty-three  of  the  Act  of  1882,  the 
following  provisions  are  to  have  effect : — 

(i.)  Those  powers  are  not  to  be  exercised 

without  the  leave  of  the  Court, 
(ii.)  The  Court  may  by  order,  in  any  case  in 


which  it  thinks  tit,  give  leave  to  exercise 
all  or  any  of  those  powers,  and  the  order 
is  to  name  the  person  or  persons  to  whom 
leave  is  given. 

(iiL)  The  Court  may  from  time  to  time  re- 
scind, or  vary,  any  order  made  under  this 
section,  or  may  make  any  new  or  further 
order. 

(iv.)  So  long  as  an  order  under  this  section 
is  in  force,  neither  the  trustees  of  the 
settlement,  nor  any  person  other  than  a 
person  having  the  leave,  shall  execute  any 
trust  or  power  created  by  the  settlement, 
for  any  purpose  for  which  leave  is  by  the 
order  given,  to  exercise  a  power  conferred 
by  the  Act  of  1882. 

(v.)  An  order  under  this  section  may  be 
registered  and  re-registered,  as  a  lis 
pendens,  against  the  trustees  of  the  settle- 
ment named  in  the  order,  describing  them 
on  the  register  as  **  Trustees  for  the  par- 
poses  of  the  Settled  Land  Act,  1882.*' 

(vi.)  Any  person  dealing  with  the  trustees 
from  time  to  time,  or  with  any  other  person 
acting  under  the  trusts  or  powers  of  the 
settlement,  is  not  to  be  affected  bj  an 
order  under  this  section,  unless  and  until 
the  order  is  duly  registered,  and  when 
necessary  re-re^istered  as  a  lis  pendens. 

(vii.)  An  application  to  the  Court  under  this 
section  may  be  made  by  the  tenant  for 
life,  or  by  the  persons  who  together  con- 
stitute the  tenant  for  life,  within  the 
meaning  of  section  sixty-three  of  the  Act 
of  1882. 

(viu.)  An  application  to  rescind  or  vary  an 
order,  or  to  make  any  new  or  farther 
order  under  this  section,  may  be  made 
also  by  the  trustees  of  the  settlement,  or 
by  any  person  beneficially  interested 
under  the  settlement. 

(ix.)  The  person  or  persons  to  whom  leave 
is  given  by  an  oracr  under  this  section, 
shall  be  deemed  the  proper   person  or 

Eersons  to  exercise  the  powers  conferred 
y  section  sixty-three  of  the  Act  of  1882, 
and  shall  have,  and  may  exercise  those 
powers  accordingly, 
(x.)  This  section  is  not  to  affect  any  dealing 
which  has  taken  place  before  the  passing 
of  this  Act,  under  any  trust  or  power  to 
which  this  section  applies. 

8.  For  the  purposes  of  the  Act  of  1882  the 
estate  of  a  tenant  by  the  curtesy  is  to  be 
deemed  an  estate  arising  under  a  settlement 
made  by  his  wife. 


CHAP.   19.] 


47  &  48  VICTORIA,  1884. 
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Chap.  19. 
Summary  Jurisdiction  over  Children  {Ireland)  Act^  1884. 


ABSTRACT  OF  THE  £NACTBfENTS> 

1.  Short  title. 

2.  Extension  of  Act, 

3.  CommeiMement  of  Act . 

4.  Suminary  trial  of  children  for  indictahJ/i  offences  unless  objected  to  hy  parent  or  guanliau, 

5.  Summary  trial  with  consent  of  young  persons, 

^.  Bestriction  on  punishment  of  child  for  summary  offence, 

7.  Power  of  c&iirt  to  discharge  accused  children  and  you  ng  persons  witliout  p^inishmeni. 

8.  Appeals  and  form  of  conviction, 

9.  Definitions  for  purposes  of  the  Act . 

SCHEDtTLE. 


An  Act  to  amend  the  Summary  Juris- 
diction (Ireland)  Acts  so  far  as  they 
relate  to  Children  and  young  Persons. 

(3rd  July  1884 .) 

Be  it  enacted  by  the  Queen's  most  Excellent 
Majesty,  by  and  with  the  advice  and  consent 
of  the  Lords  Spiritual  and  Temporal,  and 
Commons,  in  this  present  Parliament  assem- 
bled, and  by  the  authority  of  the  same,  as 
follows : 

1.  This  Act  may  be  cited  for  all  purposes 
as  the  Summaiy  Jurisdiction  over  Children 
(Ireland)  Act,  1884. 

2.  This  Act  shall  extend  to  Ireland  only. 

3-  This  Act  shall  come  into  operation  on  the 
Grst  day  of  January  one  thousand  eight  hundred 
and  eighty-five. 

4.  (1.)  Where  a  child  is  charged  before  a 
court  of  summary  jurisdiction  with  any  in- 
dictable offence  otner  than  homicide,  the  court, 
if  they  think  it  expedient  so  to  do,  and  if  the 
parent  or  guardian  of  the  child  so  charged, 
when  informed  by  the  court  of  his  right  to 
have  the  child  tried  by  a  jury,  does  not  object 
to  the  child  being  dealt  with  summarily,  may 
deal  summarily  with  the  offence,  and  inilict 
the  same  description  of  punishment  as  might 
have  been  inflicted  had  the  case  been  tried  on 
indictment : 

Provided  that— 

(a.)  A  sentence  of  penal  servitude  shall 
not  be  passed,  but  imprisonment  shall 
be  substituted  therefor ;  and 
(b.)  Where  imprisonment  is  awarded  the 
term  shall  not  in  any  case  exceed  one 
month ;  and 


(c.)  Where  a  fine  is  awarded  the  amount 
shall  not  in  any  case  exceed  forty 
shillings;  and 

(d.)  When  the  child  is  a  male  the  court 
may,  instead  of  any  other  punishment, 
adjudge  the  child  to  be,  as  soon  as  prac- 
ticable, privately  whipped  with  not 
more  than  six  strokes  of  a  birch  rod  by 
a  constable  in  the  presence  of  au  in- 
spector or  other  officer  of  police  of 
higher  rank  than  a  constable,  and  also 
in  the  presence,  if  he  desires  to  be 
present,  of  the  parent  or  guardian  of  the 
child. 

(2.)  For  the  purpose  of  a  proceeding  under 
this  section,  the  court  of  summary  jurisdiction, 
at  any  time  during  the  hearing  of  the  case  at 
which  they  become  satisfied  by  the  evidence 
that  it  is  expedient  to  deal  with  the  case  sum- 
marily, shall  cause  the  charge  to  be  reduced 
into  writing  and  read  to  the  parent  or  guardian 
of  the  child,  and  then  address  a  question  to 
such  parent  or  guardian  to  the  following  effect : 
Do  you  desire  the  child  to  be  tried  by  a  jury, 
and  object  to  the  case  being  dealt  with  sum- 
marily P''  with  a  statement,  if  the  court  think 
such  statement  desirable  for  the  information 
of  such  parent  or  guardian,  of  the  meaning  of 
the  case  being  dealt  with  summarily,  and  of 
the  assizes  or  sessions  (as  the  case  may  be)  at 
which  the  child  will  be  tried  if  tried  by  a 
jury. 

(3.)  Where  the  parent  or  guardian  of  a  child 
is  not  present  when  the  child  is  charged  with 
an  indictable  offence  before  a  court  of  summary 
jurisdiction,  the  court  may,  if  they  think  it  just 
so  to  do,  remand  the  child  for  the  purpose  of 
causing  notice  to  be  served  on  such  parent  or 
guardian,  with  a  view,  so  far  as  is  practicable, 
of  securing  his  attendance  at  the  hearing  of 
the  charge,  or  the  court  may,  if  they  think  it 
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expedient  so  to  do,  deal  with  tbo  case  sum- 
marily. 

(4.)  This  section  shall  not  prejudice  the 
right  cf  a  court  of  summary  jurisdiction  to 
send  a  child  to  a  reformatory  or  industrial 
school. 

(5.)  This  section  shall  not  render  punishable 
for  an  offence  any  child  who  is  not,  in  the 
opinion  of  the  court  before  whom  he  is  charged, 
aboTe  the  age  of  seven  years  and  of  fiufficient 
capacity  to  commit  crime. 

5.  (1.)  Where  a  young  person  is  charged 
before  a  court  of  summary  jurisdiction  with 
any  indictable  offence  specified  in  the  schedule 
to  this  Act,  the  court,  if  they  think  it  expedient 
so  to  do,  having  regard  to  the  character  and 
antecedents  of  the  person  charged,  the  nature 
of  the  offence,  and  all  the  circumstances  of  the 
case,  and  if  the  young  person  charged  with 
the  oi!ence,  when  informed  by  the  court  of  his 
right  to  be  tried  by  jury,  consents  to  be  dealt 
with  summarily,  may  deal  summarily  with  the 
oflence,  and  in  their  discretion  adjudge  such 
person,  if  found  guilty  of  the  offence,  either  to 
pay  a  fine  not  exceeding  ten  pounds,  or  to  be 
imprisoned,  with  or  without  hard  labour,  for 
any  term  not  exceeding  three  months ;  and  if 
the  young  person  is  a  male,  and,  in  the  opinion 
of  the  court,  under  the  age  of  fourteen  years, 
the  court,  if  they  think  it  expedient  so  to  do, 
may,  either  in  substitution  for  or  in  addition 
to  any  other  punishment  under  this  Act, 
adjudge  such  young  person  to  be,  as  soon  as 
practicable,  privately  whipped  with  not  more 
than  twelve  strokes  of  a  birch  rod  by  a  con- 
stable, in  the  presence  of  an  inspector  or  other 
officer  of  police  of  higher  rank  than  a  con- 
stable, and  also  in  the  presence,  if  he  desires 
to  be  present,  of  the  parent  or  guardian  of 
such  young  person. 

(2.)  For  tne  purpose  of  a  proceeding  under 
this  section,  the  court,  at  any  time  during  the 
hearing  of  the  case  at  which  they  become 
satisfied  by  the  evidence  that  it  is  expedient  to 
deal  with  the  case  summarily,  shall  cause  the 
charge  to  be  reduced  into  writing  and  read  t 
the  young  person  charged,  and  tnen  address  a 
question  to  him  to  the  following  efiect:^  ''Do 
'*  you  desire  to  be  tried  by  a  jnry,  or  do  yon 
"  consent  to  the  case  being  dealt  with  sum- 
"  marilyp"  with  a  statement,  if  the  court 
think  such  statement  desirable  for  the  infor- 
mation of  the  young  person  to  whom  the 
question  is  addressed,  of  the  meaning  of  the 
case  being  dealt  with  summarily,  and  of  the 
assizes  or  sessions  (as  the  case  may  be)  at  which 
he  will  be  tried  if  tried  by  a  jury. 

(3.)  This  section  shall  not  prejudice  the 
right  of  a  court  of  summary  jurisdiction  to 
send  a  joung  person  to  a  reformatory  or  an 
industrial  school. 


6.  A  child  on  summary  conviction  for  an 
offence  punishable  on  summary  conviction 
under  this  Act,  or  under  any  oth^  Act, 
whether  past  or  future,  shall  not  be  imprisoned 
for  a  longer  period  than  one  month  nor  fined 
a  larger  sum  than  forty  shillings. 

7.  If  upon  the  hearing  of  a  charge  against 
children  and  young  persons  for  an  offence 
punishable  on  summary  conviction  under  thiB 
Act,  or  under  any  other  Act,  whether  past  or 
future,  the  court  of  summary  jurisaiction 
tbink  that,  though  the  charge  is  proved,  the 
offence  was  in  the  particular  case  of  so  trifling 
a  nature  that  it  is  inexpedient  to  inflict  any 
punishment,  or  any  other  than  a  nomioai 
punishment, — 

(1.)  The  court,  without  proceeding  to  con- 
viction, may  dismiss  the  information,  and, 
if  the  court  think  fit,  may  order  the  person 
charged  to  pay  such  damages,  not  exceed- 
ing forty  shilling^,  and  such  costs  of  the 
proceeding,  or  either  of  them,  as  the  oonrl 
think  reasonable ;  or, 

(2.)  The  court  upon  convicting  the  person 
charged  may  discharge  him  conditionally 
on  his  giving  security,  with  or  without 
sureties,  to  appear  for  sentence  when 
called  upon,  or  to  be  of  good  behaviour, 
and  either  without  payment  of  damages 
and  costs,  or  subject  to  the  payment  of 
such  damages  and  costs,  or  either  of  them, 
as  the  court  think  reasonable. 

8.  (a.)  The  enactments  in  force  in  the  Dublin 
Metropolitan  Police  District  relative  to  appeals 
in  oases  of  summary  jurisdiction,  and  the 
enactments  of  the  Petty  Sessions  (Ireland)  Act, 
1851,  relative  to  appeais  in  the  like  cases,  shall 
respectively  extena  to  cases  heard  and  deter- 
mined in  such  district,  and  elsewhere  in 
Ireland,  under  this  Act. 

(&.)  Every  conviction  under  this  Act  shall 
contain  a  statement,  in  the  case  of  a  child,  as 
to  the  consent  or  otherwise  of  his  parent  or 
guardian,  and,  in  the  case  of  a  young  pergon, 
of  the  consent  of  such  young  person,  to  be  tried 
by  a  court  of  summary  jurisdiction. 

9.  In  this  Act  the  following  expressions 
have  the  meanings  herein-after  respectively 
assigned  to  them ;  that  is  to  say, 

The  expression  **  child"  means  a  person  who 
in  the  opinion  of  the  court  before  whom 
he  is  brought  is  under  the  age  of  twelve 
years : 

The  expression  "young  person"  means  a 

Serson  who  in  the  opinion  of  the  court 
efore  whom  he  is  brought  is  of  the  age  of 
twelve  years  and  under  the  age  of  sixteen 
years: 
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The  expression  *'  guardian,"  in  relation  to  a 
child  or  young  person,  includes  any  person 
who,  in  the  opinion  of  the  court  having 
cognizance  of  any  case  in  which  a  child  or 
young  person  is  concerned,  has  for  the 
time  being  the  charge  of  or  control  over 
aiich  child  or  young  person  : 

The  expression  "court  of  summary  juris- 


diction" shall,  in  the  police  district  of 
Dublin  metropolis,  mean  a  court  consti- 
tuted of  a  divisional  justice  acting  for  the 
said  district,  and  elsewhere  in  Ireland 
shall  mean  a  court  constituted  of  one  or 
more  justices  of  the  peace  sitting  in  petty 
sessions. 


■«<3:^< 


Schedule. 


ixdtctable  offences  which  can  be  dealt  with 
Summarily  under  this  Act. 

Young  PersotiB  consenting, 

1.  Simple  larceny. 

2.  Offences  declared  by  anj  Act  for  the  time 
being  in  force  to  be  punishable  as  simple 
larceny. 

3.  Larceny  from  or  stealing  from  the  person. 

4.  Larceny  as  a  clerk  or  servant. 

5.  Embezzlement  by  a  clerk  or  servant. 

6.  Beceiving  stolen  goods. 

7.  Aiding,  abetting,  counselling,  or  procu- 
ring the  commission  of  simple  larceny,  or  of 
an  oflTence  declared  by  any  Act  for  the  time 
being  in  force  to  be  punishable  as  simple 
larceny,  or  of  larceny  or  stealing  from  the 
person,  or  of  larceny  as  a  clerk  or  servant. 

8.  Attempt  to  commit  simple  larceny,  or  an 
offence  declared  by  any  Act  lor  the  time  being 
in  force  to  be  punishable  as  simple  larceny,  or 
to  commit  larceny  from  or  steal  from  the 
person,  or  to  commit  larceny  as  a  clerk  or 
servant. 

This  Act  shall  apply  to  any  of  the  following 
offences  when  alleged  to  have  been  committed 
by  a  young  person  in  like  manner  as  if  such 
offence  were  included  in  the  schedule  ;  that  is 
to  say, 

(1.)  To  any  offence  in  relation  to  railways 
and  railway  carriages  mentioned  in  sec- 
tions thirty-two  and  thirty- three  of  the  Act 
of  the  session  of  the  twenty-fourth  and 


If 
If 


it 


twenty-fifth  years  of  the  reign  of  Her 
present  Majesty,  chapter  one  hundred,  in- 
tituled "  An  Act  to  consolidate  and  amend 
"  the  statute  law  of  England  and  Ireland 
"  relating  to  offences  against  the  person  "  ; 
and 
(2.)  To  an^  offence  relating  to  railways  men- 
tioned m  section  thirty-five  of  the  Act 
of  the  session  of  the  twenty-fonrth  and 
twenty-fifth  years  of  the  reign  of  Her 
present  Majesty,  chapter  ninety -seven,  in- 
tituled "  An  Act  to  consolidate  and  amend 
the  statute  law  of  England  and  Ireland 
relating  to  malicious  injuries  to  pro- 
perty"; and 
(3.)  To  any  indictable  offence,  either  under 
the  Post  Office  Laws  or  prosecuted  by  Her 
Majesty's  Postmaster-General ;  and  for  the 
purpose  of  this  provision  the  expression 
*'  Post  Office  Laws  "  has  the  same  mean- 
ing as  it  has  in  the  Act  of  the  session  of 
the  seventh  year  of  the  reign  of  King 
William  the  Fourth  and  the  first  year  of 
the  reign  of  Her  present  Majesty,  chapter 
thirty-six,  intituled  *'  An  Act  for  consoli- 
"  dating  the  laws  relative  to  offences 
"  fl^inst  the  Post  Office  of  the  United 
"  Kingdom,  and  for  regulating  the  judi- 
"  cial  administration  of  the  Post  Office 
Laws,  and  for  explaining  certain  terms 
and  expressions  employed  in  those 
laws,"  and  the  Acts  amending  the 
same. 


IC 

l( 


CuAP.  20. 
Greek  Marriages  Act,  1884. 


ABSTRACT  OF  THB  ENACTMENTS. 


1.  Certain  marriages  at  chapels  in  Finshury  Circus  and  London  wdli,  or  at  nsidenee  of  members  of 

Oreek  Church,  to  he  valid. 

2.  Saving  for  stcUus  and  right  to  property  dependent  on  invalidity  of  marriage. 

3.  Certifieates  of  marriages  to  he  transmitted  to  Probate  and  Matrimonial  Eegidry, 

4.  Short  title. 
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An  Act  to  remove  Doubts  as  to  the 
Validity  of  certain  Marriages  of 
Members  of  the  Greek  Church  in 
England.  (3rd  July  1884.) 

Whereas  it  is  alleged  that  certain  marriages 
have  been  from  time  to  time,  between  the 
years  one  thousand  eight  hundred  and  thirty- 
six  and  one  thousand  eight  hundred  and  fifty- 
seven,  solemnized  between  members  of  the 
Greek  Church  in  the  Greek  Chapel  then 
situate  at  9,  Finsbury  Circus,  in  the  City  of 
London,  and  afterwards,  within  the  said  period, 
at  London  Wall,  in  the  said  City : 

And  that  similar  marriages  ha^e  been  from 
time  to  time,  within  the  said  period,  solemnized 
at  the  residences  of  members  of  the  said 
Church  : 

And  that  such  marriages  were  respectiyely 
solemnized  in  conformity  with  the  rights  and 
ceremonies  of  the  Greek  Church  by  a  priest  of 
that  Church,  and  entries  of  the  said  respective 
marriages  so  solemnized  have  from  time  to 
time  been  made  in  the  register  book  kept  for 
that  purpose  at  the  said  chapels  respectively, 
or  otherwise,  in  the  custody  of  the  said  priest : 

And  that  the  said  marriages  were  respec- 
tively solemnized  in  the  belief  that  the  afore- 
said conformity  to  and  compliance  with  the 
rites  and  ceremonies  of  the  Greek  Church 
constituted  a  compliance  with  the  law  of 
England : 

And  whereas  objections  may  be  made  to  the 
yalidity  of  such  marriag^es,  by  reason  of  the 
same  not  having  been  solemnized  in  any  con- 
secrated or  licensed  church  or  chapel  of  the 
Church  of  England,  or  in  any  registered 
building,  or  at  the  office  of  the  Registrar,  and 
not  having  been  solemnized  after  due  publica- 
tion of  banns,  or  under  licence  or  special 
licence,  or  in  the  presence  of  a  Clerk  in  Holy 
Orders  of  the  Church  of  England,  or  a  Begi- 
strar  of  marriages,  and  it  is  ei^dient  to 
confirm,  in  the  manner  and  subject  to  the 
proviso  herein-after  mentioned,  any  marriage 
which  may  have  been  contracted  in  the  manner 
and  under  the  circumstances  aforesaid,  not- 
withstanding all  or  any  of  the  aforesaid  defects : 

Be  it  therefore  enacted  by  the  Queen's  most 
Excellent  Majesty,  by  and  with  the  advice  and 
consent  of  the  Lords  Spiritual  and  Temporal, 
and  Commons,  in  this  present  .  Parliament 
assembled,  and  by  the  authority  of  the  same, 
as  follows : 

1.  Any  party  to  any  such  marriage  as  afore- 
said, ana  any  child  or  grandchild  of  any  such 
party,  and  any  person  interested  in  the  yalidity 
of  any  such  marriage,  may  respectively  apply 
to  the  Probate  and  Matrimonial  Division  of 
Her  Majesty's  High  Court  of  Justice  by  petition, 


praying  the  Court  for  a  decree  declaring  that 
sucn  marriage  was  a  valid  marriage ;  and  the 
said  Court  shall  haye  jurisdiction  to  hear  and 
determine  such  application,  and  shall,  if  an 
entry  of  such  marriage  shall  appear  to  have  been 
duly  made  upon  the  register  book  aforesaid, 
and  if  the  Court  be  satisfied  that  such  marriage 
waa  solemnized  in  the  manner  and  in  the  belief 
aforesaid,  and  was  in  all  other  respects  good 
and  lawful,  declare  the  same  to  have  been  a 
yalid  marriage,  notwithstanding  all  or  any  of 
the  defects  aforesaid:  Provided  always,  that 
this  Act  shall  not  extend  to  render  valid  any 
marriage  which  before  the  passing  thereof  has 
been  declared  invalid  by  any  court  of  compe- 
tent jurisdiction  in  any  proceeding  touching 
such  marriage,  or  any  right  dependent  on  the 
yalidity  or  invalidity  thereof,  or  any  marriage 
where  either  of  the  parties  thereto  has  after- 
wards during  the  life  of  the  other  intermarried 
with  any  other  person. 

Any  petition  under  this  Act  shall  be  accom- 
panied oy  such  affidavit  yerifying  the  same  as 
the  said  Court  may  from  time  to  time  direct. 

Li  respect  of  all  matters  and  things  by  this 
Act  not  specially  provided  for,  the  provisions 
of  sections  five,  six,  and  seven  of  the  Act  21 
and  22  Vict.  c.  93.  shall  mutatis  mutandis 
apply,  and  all  proceedings  under  this  Act  shall 
be  had  and  taken  in  conformity  therewith,  and 
with  such  of  the  rules  for  the  time  being  in 
force  with  reference  to  applications  to  the 
Court  under  the  said  Act  as  may  be  applicable, 
or  with  such  rules  as  the  Judges  of  the  said 
Court  for  the  time  being  authorised  to  make 
rules  may  from  time  to  time  prescribe. 

2.  Provided  always,  and  be  it  further  enacted, 
that  the  status  of  any  person  or  any  right  of 
any  person  to  any  real  or  personal  property  or 
any  estate  or  interest  of  any  such  person  in 
any  real  or  personal  property  which  may  be 
dependent  on  the  inyalidily  of  any  such 
marriage  shall  not  be  altered,  taken  away,  or 
injuriously  affected  by  any  decree  made  under 
the  provisions  of  this  Act ;  but  shall  be  and 
remain  as  valid  and  effectual  in  law  to  all 
intents  and  purposes  as  if  this  Act  had  not 
been  passed. 

3.  The  priest  of  the  Greek  Church,  or  other 
the  person  in  whose  custody  the  register  books 
relating  to  such  marriages  as  aforesaid  shall  be 
kept,  on  the  passing  of  this  Act,  shall  forthwith 
transmit  to  the  Registrar  of  the  Probate  and 
Matrimonial  Registry  a  copy  signed  by  him  of 
the  register  aforesaid,  and  the  said  Registrar 
shall  receive  and  preserve  the  same  in  the  said 
Registry. 

4.  Thia  Act  may  be  cited  as  the  Greek 
Marriages  Act,  18^. 
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Chap.  21. 
Sea  and  Coast  Fisheries  Fund  (Ireland)  Act,  1884. 


ABSTKACT  OP  THE  BNACTME^ITS. 

1.  ShfyritUle.  .«  „.   ,,r    ,    .    .   ,     . 

2.  Tramfer  of  property  to  the  GommiBsioners  of  Pubhc  Works  %n  Ireland. 

3.  Applieaiion  of  funds  by  Commissioners. 

4.  Certain  provisions  o/  37  ^  38  Vict.  c.  86.  and  45  Vict.  c.  16.  incorporated. 
b.  Compensation  for  loss  of  employment. 


Aa  Act  to  provide  for  the  better  admini- 
stration of  the  Fund  under  the  control 
of  the  Trustees  to  aid  the  Sea  and 
Coast  Fisheries  of  Ireland  ;  and  for 
other  purposes  in  relation  thereto. 

(3rd  July  1884.) 

Whereas  certain  moneys,  which  are  in  this 
Act  referred  to  as  the  Sea  and  Coast  Fisheries 
Fnnd,  being  the  residue  of  a  larger  sum  col- 
lected by  public  subscription  for  the  relief  of 
distress  in  Ireland  in  the  year  one  thousand 
eight  hundred  and  twenty-two,  are  now  Tested 
in  trustees  known  as  the  Trustees  to  aid  Sea 
and  Coast  Fisheries  of  Ireland,  and  are  held 
by  such  trustees  upon  trust  to  apply  the  same 
for  promoting  and  encouraging  the  Coast 
Fisheries  in  Ireland : 

And  whereas  it  is  expedient  for  the  more 
efficient  and  economic  administration  of  the 
paid  fund  that  it  should  be  transferred  to  the 
Commissioners  of  Public  "Works  in  Ireland, 
and  the  said  Commissioners  have,  with  the 
consent  of  the  Commissioners  of  Her  Majesty's 
Treasury,  agreed  to  such  transfer,  and  it  is 
expedient  that  the  said  transfer  should  be 
carried  into  effect : 

And  whereas  under  the  Irish  Reproductive 
Loan  Fund  Act,  1874,  the  Irish  Reproductive 
Loan  Fund  is  held  by  the  Commissioners  of 
Public  "Works  in  Ireland  upon  trust,  to  dispose 
of  the  same  by  way  of  loan  for  the  purposes  of 
the  said  Act,  and  is  appropriated  among  the 
counties  enumerated  in  the  schedule  to  the 
said  Act  in  the  proportions  specified  in  that 
schedule : 

And  whereas  certain  of  the  said  counties  in 
the  said  schedule  abut  upon  the  sea,  and  others 
do  not : 

And  whereas  the  purposes  of  the  said  Lrish 
Reproductive  Loan  Fund  Act,  1874,  include, 
in  the  case  of  the  counties  so  abutting  on  the 
8ca,  certain  purposes,  in  the  said  Act  referred 
to  as  fishery  purposes,  and  such  fishery  pur- 
poses, or  some  of  them,  are  similar  to  those 


provided  for  by  the  trust  of  the  said  Sea  and 
Coast  Fisheries  Fund : 

And  whereas  the  counties  so  abutting  on 
the  sea  as  aforesaid  for  which  provision  has 
been  made  by  the  said  Reproductive  Loan 
Fund  Act,  1874,  are  herein-after  referred  to  as 
the  endowed  counties : 

And  whereas  it  is  expedient  that  the  Com- 
missioners of  Public  "Works  in  Ireland  should 
have  power  to  administer  the  said  Sea  and 
Coast  Fisheries  Fund,  when  transferred  to 
them,  by  way  of  loan  for  such  fishery  purposes 
as  are  referred  to  in  the  Irish  Reproductive 
Loan  Fund  Act,  1874,  in  all  or  any  of  the 
counties  of  Ireland  which  abut  upon  the  sea 
(in  this  Act  referred  to  as  "the  maritime 
counties "),  but  that  the  said  Commissioners 
should  nevertheless  in  so  administering  the 
said  fund  have  regard  to  the  benefits  conferred 
on  the  endowed  counties  by  the  Irish  Repro- 
ductive Loan  Fund,  and  should,  so  far  as  is 
consistent  with  justice,  to  the  extent  of  such 
benefits  give  a  preference  to  the  maritime 
counties  which  are  not  so  endowed : 

Be  it  therefore  enacted  by  the  Queen's  most 
Excellent  Majesty,  by  and  with  the  advice  and 
consent  of  the  Lords  Spiritual  and  Temporal, 
and  Commons,  in  this  present  Parliament 
assembled,  and  by  the  autnority  of  the  same, 
as  follows : 

1.  This  Act  may  be  cited  as  the  Sea  and 
Coast  Fisheries  Fund  (Ireland)  Act,  1884. 

2.  All  property  of  every  description,  inclu- 
ding all  interests  and  rights  in,  to,  and  out  of 
property,  and  including  obligations  and  things 
m  action,  which  may  form  part  of  the  Sea  and 
Coast  Fisheries  Fund,  or  may  be  vested  in  or 
under  the  control  of  the  Trustees  to  aid  Sea 
and  Coast  Fisheries  of  Ireland,  or  any  of  them 
as  such  trustees,  or  in  or  under  the  control  of 
any  other  person  whatsoever,  as  part  or  on 
account  of  the  said  fund,  shall  from  and  after 
the  passing  of  this  Act  pass  to  and  vest  in  the 
Commissioners  of  Public  "Works  in  TrelandJ(in 
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this  Act  referred  to  as  the  CommissionerB), 
subject  to  all  debts  and  liabilities  affecting  the 
same,  and  immediately  after  the  passing  of 
this  Act  the  said  trustees  shall  transfer  to  the 
Commissioners  all  books,  securities,  papers, 
documents,  and  other  property  of  every 
description  held  or  possessed  by  them. 

The  Commissioners  may  enforce  in  their 
own  name,  or  in  the  name  of  their  secretary 
for  the  time  being,  or  any  such  other  person 
as  they  may  direct,  any  remedies  for  the  re- 
covery of  any  portion  of  the  said  fund  which 
if  this  Act  haa  not  passed  might  have  been 
enforced  by  the  said  trustees,  or  any  of  them, 
or  any  person  on  their  behalf,  and  any  sums 
of  mone^  due  to  the  trustees  at  the  time  of 
the  passing  of  this  Act  shall  be  considered  as 
due  to  the  Commissioners,  and  may  be  sued 
for  and  recovered  by  the  Commissioners  in  the 
same  mauner  as  if  such  moneys  had  been  lent 
by  them  and  not  by  the  trustees. 

All  moneys,  stocks,  and  securities  standing 
in  the  books  of  the  Bank  of  Ireland  in  the 
name  of  the  said  trustees  or  any  of  them  or 
any  other  person  on  account  of  the  said  fund 
shall  be  entered  in  or  transferred  to  the  name 
of  the  Commissioners,  and  the  Governor  and 
Company  of  the  Bank  of  Ireland  are  hereby 
authorised  and  required  to  make  such  entry  or 
transfer. 

3.  The  Commissioners  shall  hold  the  Sea 
and  Coast  Fisheries  Fund  hereby  transferred 
to  them  upon  trust  to  dispose  thereof  for  the 
benefit  of^the  maritime  counties,  care  being 
taken,  so  far  as  is  practicable,  to  do  equal 
justice  between  the  said  counties ;  and  for  the 
purpose  of  so  doing  justice  it  shall  be  the  duty 
of  the  Commissioners  in  applying  the  Sea 
and  Coast  Fisheries  Fund  to  give  a  preference 
to  the  maritime  counties  which  are  not  en- 
dowed over  the  endowed  counties  to  the  extent 
of  such  endowment;  and  further  it  shall  be 
the  duty  of  the  Commissioners  in  applying  the 
said  Sea  and  Coast  Fisheries  Fund  to  the 
endowed  counties  to  give  a  preference  as 
between  such  counties  to  those  counties  which 
have  a  less  endowment  over  those  which  have 
a  greater  endowment  to  the  extent  of  the 
difference  between  such  endowments. 

4.  There  shall  be  incorporated  with  this 
Act: 

(1.)  The  following  provisions  of  the  Irish 
Reproductive  Loan  Fund  Act,  1874 ;  that 
is  to  s^, 

(a.)  So  much  of  section  five  as  relates  to 
the  interest  to  be  charged  in  respect  of 
loans,  and  to  the  persons  to  whom 
and  the  security  upon  which  loans  for 


fishery  purposes  are  to  be  made,  and 
to  the  mode  of  testifying  the  recom- 
mendation of  the  Inspectors  of  Irish 
Fisheries  relating  to  any  such  loan; 
and 

(b.)  Section  six,  relating  to  the  recoTexy 
of  loans,  including  any  costs  and 
charges  incurred  iu  respect  of  such 
loans;  and 

(c.)  Section  seven,  relating  to  tiie  invest- 
ment of  moneys  in  the  hands  of  the 
Commissioners  and  not  employed  by 
them  in  loans ;  and 

{d.)  Section  eight,  relating  to  a  certifi- 
cate stating  the  amount  due  to  tlie 
Commissioners  from  any  person  in 
respect  of  a  loan  made  to  him,  togetih«r 
witn  interest  thereon ;  and 

(d.)  Section  nine,  relating  to  the  recovery 
of  a  loan  and  of  all  moneys  due  to  the 
Commissioners  in  respect  thereof  in 
case  the  Commissioners  are  satisfied 
that  the  borrower  is  not  carrying  into 
effect  the  undertaking  for  which  the 
loan  was  made ;  and 

(/.)  Section  ten,  relating  to  the  making, 
rescinding,  annulling,  and  adding  to 
rules  by  the  Lord  Lieutenant  in 
Council,  and  to  the  validity  of  such 
rules,  and  to  the  judicial  notice  thereof, 
and  the  duty  of  the  Commissioners 
and  of  the  inspectors  of  fisheries  to 
conform  thereto ;  and 

ig.)  Section    twelve,    relating   to    the 
rendering  of  accounts,  and  to  the  sab- 
mission  of  such  accounts,  or  a  sum- 
mary thereof,  to  Parliament ;  and 
(2.)  The  following  provisions  of  the  Irish 
Reproductive     Loan    Fund    Amendment 
Act.  1882 ;  that  is  to  say, 

(a.)  Section  three,  relating  to  the  snpply 
of  boats  or  fishing  gear  in  lien  of 
money  to  persons  obtaining  loans; 
and 

(6.)  Section  four,  relating  to  the  re- 
covery of  moneys  due  to  the  Commis- 
sioners on  account  of  loans ;  and 

(c.)  Section  five,  relating  to  a  certificate 
stating  the  amount  due  to  the  Com- 
missioners from  anv  person  in  re^Mici 
of   a    loan,    togetlier    with   interest 
thereon,  and  any  costs  and  charges 
in  respect  of  such  loan  or  the  re- 
covery thereof; 
so  far  as  the  said  sections  are  applicable  to  and 
not  inconsistent  with  any  of  the  provisions  of 
this  Act ;  and,   for  the  purposes  of  snch  in- 
corporation, the  said  sections  shall  be  con- 
strued as  if  all  references  therein  to  the  »kid 
Acts,  or  either  of  them,  were  references  to  this 
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Act,  and  the  loans  therein  referred  to  were 
loans  nnder  this  Act. 

5.  The  CommissionerB  may  pay  ont  of  the 


fund  hereby  transferred  to  them  a  snm  of  five 
hundred  pounds  to  the  secretary  of  the  trustees 
as  compensation  for  the  determination  of  his 
employment  as  such  secretary. 


Chap.  22. 
Loan$for  Schools  and  Training  Colleges  {Ireland)  Acty  1884. 


ABSTRACT  OF  THE  ENACTMENTS. 


1.  flfAort  tiOe. 

2.  Loans  for  national  schools  and  training  colleges, 

3.  Insurance  of  houses  for  which  loans  have  been  made. 

4.  Provisions  of  Land  Improvement  Acts  to  apply  to  loans  under  this  Act, 

5.  Interpretation, 


An  Act  to  amend  the  Law  relating  to 
the  Buildings  of  Non-vested  National 
Schools  and  Training  Colleges  in 
Ireland.  (3rd  July  1884.) 

Be  it  enacted  hy  the  Queen's  most  Excellent 
Majesty,  hy  and  with  the  advice  and  consent  of 
the  Lords  Spiritual  and  Temporal,  and  Com- 
mons, in  this  present  Parliament  assembled, 
and  by  the  authority  of  the  same,  as  fcUows : 

1.  This  Act  may  be  cited  as  the  Loans  for 
Schools  and  Training  Colleges  (Ireland)  Act, 
188i. 

2.  In  addition  to  the  purposes  for  which 
loans  may  be  made  under  the  Landed  Property 
Improvement  (Ireland)  Acts,  the  Commis- 
sioners of  Public  Works  in  Ireland  may,  in 
such  cases  as  they  may  judge  expedient, 
Bubject  to  such  rules  as  may  from  time  to  time 
l>e  made  by  the  Commissioners  of  Her 
Majesty's  Treasiu'y,  make  loans  for  the  pur- 
pose of  assisting  any  person  in  the  erection, 
enlargement,  structural  improvement,  or  pur- 
chase of  a  houfie  to  be  used  as  a  non-vested 
national  school  or  training  college,  or  in  the 
enlargement  or  structural  improvement  of  any 
existing  non-vested  national  school  or  training 
colleee,  or  in  the  acquisition  or  improvement 
of  a  farm,  not  exceeding  twenty -five  acres  in 
extent,  connected  with  a  non- vested  national 
school  or  training  college,  to  be  used  for  the 
purpose  of  agricultural  instruction,  or  for  the 
purpose  of  discharging  any  debt  due  and  in- 
curred before  the  nineteenth  day  of  May  one 
thousand  eight  hundred  and  eighty-four  in  the 
cr(^ction,  enlargement,  structural  improve- 
ment, or  purchase  of  a  house  to  be  used  as  a 
training  college. 


Such  loans  shall  only  be  made  on  the  re- 
commendation of  the  Commissioners  of 
National  Education  in  Ireland. 

3.  When  any  loan  is  made  under  this  Act, 
the  Commissioners  of  Public  Works  may  from 
time  to  time,  if  they  think  fit,  insure  against 
damage  by  fire  all  ouildings  charged  with  the 
repayment  of  such  loan,  in  such  insuitmce 
office,  and  for  such  sum  as  the  Commissioners 
think  fit ;  and  all  premiums  paid  on  account 
of  such  insurance  shall  be  deemed  to  be  in- 
cluded in  every  charge  and  Fccurity  whereby 
the  repavment  of  such  loan  is  secured,  and 
shall  be  forthwith  recoverable  in  like  manner 
as  any  instalment  of  the  rcntcharge  payable 
in  respect  of  such  loan. 

4.  Loans  under  this  Act  shall  be  repaid  by 
the  payment  to  Her  Majesty  of  an  annual  i*ent- 
cbarge  at  the  rate  of  five  pounds  for  everv 
hundred  pounds  advanced  on  account  thereof, 
and  so  in  proportion  for  any  less  amount,  and 
such  rentcharge  shall  be  payable  for  the  term 
of  thirty-five  years,  and  all  lands  on  which 
any  house  or  building  may  stand  which  is 
erected,  enlarged,  improved,  or  purchased 
wholly  or  partly  by  means  of  a  loan  under 
this  Act,  and  any  such  house  or  building,  and 
any  other  land  ac(iuired  or  improved  wholly 
or  partly  by  means  of  a  loan  under  this  Act, 
shall  be  charged  with  the  payment  of  such 
loan ;  and,  so  far  as  is  consistent  with  this 
Act,  all  the  provisions  of  the  Landed  Property 
Improvement  (Ireland)  Acts  relating  to  loans, 
ana  the  priority,  repayment,  and  recovery 
thereof  and  otherwise,  shall  apply  to  loans 
made  under  this  Act  and  the  priority,  repay- 
ment, and  recovery  of  such  loans  and  other- 
wise in  relation  thereto,  and  the  said  Acts  and 
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this  Act  shall  be  read  together  and  construed 
as  one,  Bave  so  far  as  this  Act  may  be  incon- 
sistent with  those  Acts,  or  any  of  them. 

The  Commissioners  of  Public  Works  may 
further,  if  they  think  fit,  for  the  purpose  of 
securing  the  repayment  of  a  loan  under  this 
Act,  take  the  security  of  at  least  three  persons, 
of  whose  safficiency  and  solvency  the  said 
Commissioners  are  satisfied,  such  security  to 
be  subject  to  such  conditions  as  the  said  Com- 
missioners think  proper. 


tt 


5.  In  this  Act  the  term  '^  Landed  Property 
Improvement  (Ireland)  Acts "  means  tb 
Act  of  the  session  of  the  tenth  and  eleventh 
years  of  the  reign  of  Her  present  Hajeetj, 
chapter  thirty-two,  intituled  "An  Act  to  &ci&- 
**  tate  the  Lnprovement  of  Landed  Property 
"in  Ireland,"  and  any  Acts  amending  or  ex- 
tending the  same ;  and  the  term  **  non-vested 
"  national  school "  has  the  same  meaning  as 
in  the  National  School  Teachers  Besidencee 
(Ireland)  Act,  1875. 


Chap.  23. 
National  Debt  (Conversion  of  Stock)  Act^  1884. 


ABSTEACT  OP  THE  ENACTMENTS. 

1.  Creation  of  new  2i  per  cent,  stock,  and  of  additional  2iper  cent,  stock, 

2.  Exchange  of  3  per  cent  stock  into  2  J  per  cent  or  2  J  per  cent,  stock. 

3.  AdjiLstment  of  accounts  as  to  net  saving  from  exchange  under  BUI. 

4.  Provision  as  to  increa>se  of  clw/rge  a/rising  from  earlier  payment  of  dividends. 

5.  Adaptation  ofA^Sf"^  Vict.  c.  36.  ss.  3  and  4  to  2}  arA  2i  per  cent,  stock. 

6.  Power  of  courts  trustees,  Sfo.  vn  relation  to  exchange  of  stock. 

7.  Supplemental  provisions. 

8.  BermmeraUon  to  Banks  of  England  and  Irdand. 

9.  Definitions, 

10.  Short  title  of  Act. 


An  Act  for  giving  Facilities  for  the  Con- 
version of  Three  Per  Cent.  Stock  into 
Stock  of  a  Lower  Denomination,  and 
for  other  purposes  relating  thereto. 

(3rd  July  1884.) 

Be  it  enacted  by  the  Qaeen's  most  Excellent 
Majesty,  by  and  with  the  advice  and  consent 
of  the  Lords  Spiritnal  and  Temporal,  and  Com- 
mons, in  this  present  Parliament  assembled, 
and  by  the  authority  of  the  same,  as  follows : 

1. — (1.)  Subject  to  the  limitation  in  this  Act 
mentioned,  the  Treasury  may  at  zaay  time  and 
from  time  to  time  within  two  years  after  the 
passing  of  this  Act,  by  warrant  addressed  to 
the  Bank,  direct — 

(a)  that  stock  shall  be  created,  consisting  of 
perpetual  annuities  yielding  diyidends  at 
iJie  rate  of  two  pounds  fifteen  shillings 
per  cent,  per  annum,  which  stock  may  be 
called  two  and  three-quarters  per  cent, 
stock;  and 
(&)  that  an  additional  amount  of  two  and  a 
half  per  cent,  stock  shall  be  created ; 
or  give  either  of  such  directions :  Provided 


that  the  amount  of  stock  so  directed  to  be 
created  shall  not  be  more  than  the  Treasoir, 
on  the  recommendation  of  the  National  Debt 
Commissioners,  from  time  to  time  deem  enffi- 
cient  for  the  purpose  of  exchange  under  this 
Act. 

(2.)  The  two  and  three-quarters  per  cent 
stock,  and  two  and  a  half  per  cent,  stock,  shall 
not  be  redeemable  until  the  fifth  day  of  Janizarj 
one  thousand  nine  hundred  and  five,  bat  on 
and  after  such  day  shall  be  redeemable  bj 
Parliament  after  not  less  than  one  montb's 
notice  at  the  rate  of  one  hundred  poonds 
sterling  for  every  hundred  pounds  of  the  capital 
sums  m  respect  of  which  the  annuities  are 
payable,  together  with  the  payment  of  all 
arrears  of  such  annuities,  including  a  propor- 
tionate part  accrued  since  the  last  &te  for  the 
payment  of  dividends. 

(3.)  Such  notice  shall  be  a  resolution  of  the 
House  of  Commons  si^ified  by  the  Speaker  in 
writing  and  printed  in  the  London  Gkusette; 
and  the  portion  of  stock  redeemed  at  one  timo 
shall  not  be  less,  in  the  case  of  two  and  tbree- 
quarters  per  cent,  stock,  than  five  million 
pounds  capital  stock,  and  in  the  case  of  two 
and  a  half  per  cent,  stock,  than  fourteen 
million  pounds  capital  stock ;  but  subject  u 
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aforesaid,  the  mode  of  redemption  shall  be 
determined  bj  an  Act  to  be  hereafter  passed. 

(4.)  The  two  and  three-quarters  per  cent. 
stock  of  annuities  shall  form  part  of  the 
National  Debt,  and  shall  be  payable  by  equal 
q  uarterly  dividends  on  the  fifth  day  of  January, 
the  fifth  day  of  April,  the  fifth  day  of  July,  and 
the  fifth  day  of  October  in  every  year. 

(5.)  The  annuities  created  in  pursuance  of 
this  Act  shall  be  charged  on  the  Consolidated 
Fund  of  the  United  Kingdom,  and  paid  out  of 
the  permanent  annual  charge  of  the  Kational 
Debt,  and  the  provisions  of  the  National  Debt 
Act,  1870,  shall  apply  in  the  same  manner,  so 
far  as  may  be  consistently  with  the  tenour  of 
this  Act,  as  if  the  stocks  of  annuities  created 
in  pursuance  of  this  Act  were  part  of  the  stocks 
of  perpetual  annuities  described  in  the  First 
Schedule  to  the  National  Debt  Act,  1870 ;  and 
the  two  and  a  half  per  cent,  stock  created 
under  this  Act  shall  be  consolidated  with  the 
two  and  a  half  per  cent,  stock  mentioned  in 
the  said  Schedule ;  and  the  Treasury  may  by 
warrant  declare  that  the  two  and  three-quarters 
per  cent,  stock  shall  be  subject  to  Part  Five  of 
the  said  Act. 

2. — (1.)  The  Treasury  may  make  arrange- 
ments whereby  three  per  cent,  stock  may  be 
exchanged  for  either  two  and  three-quarters 
per  cent,  stock,  or  for  two  and  a  half  per  cent, 
stock,  at  a  rate  not  exceeding  one  hundred  and 
two  pounds  of  two  and  three-quarters  per  cent. 
stock,  or  one  hundred  and  eight  pounas  of  two 
and  a  half  per  cent,  stock  for  every  hundred 
pounds  of  three  per  cent,  stock,  and  so  in  pro- 
portion for  any  greater  or  less  sum  than  one 
hundred  pounda. 

(2.)  For  the  purpose  of  efiecting  such  ex- 
change the  Bank  shall  cancel  in  their  books  as 
from  the  date  of  the  exchange  the  amount  to 
be  exchanged  of  three  per  cent,  stock  standing 
in  the  name  of  the  person  making  the  ex- 
change, and  shall  inscribe  in  their  books  in  the 
name  of  such  person  the  amount  of  two  and 
three-quarters  per  cent,  stock,  or  of  two  and  a 
half  per  cent,  stock  (as  the  case  may  be),  to  be 
given  in  exchange  for  the  three  per  cent,  stock 
so  cancelled. 

3. — (1.)  At  the  expiration  of  each  of  such 
periods  as  the  Treasury  from  time  to  time 
fixy  not  exceeding  twelve  months,  an  accoimt 
shall  be  tak^n  of  the  pecuniary  results  of 
the  operations  under  this  Act  during  that 
period ;  and  if  during  that  period  there  has 
been  by  reason  of  such  operations  an  increase 
in  the  nominal  capital  amount  of  the  national 
debt,  the  Treasury  shall  forthwith  create  in 
the  names  of  the  National  Debt  Commissioners 
terminable  annuities  of  such  amount  as,  if 
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based  on  a  rate  of  interest  of  two  and  a  half 
per  cent,  per  annum,  will  within  a  period  not 
exceeding  fifty  years  from  the  date  of  creation, 
extinguish  the  amount  of  the  said  increase ; 
and  such  annuities  shall  be  charged  on  the 
consolidated  fund  and  paid  out  of  the  perma- 
nent annual  charge  of  the  national  debt,  and 
shall  be  applied  by  the  National  Debt  Com- 
missioners, in  like  manner  as  if  the  same  were 
part  of  the  new  sinking  fund. 

(2.)  If  the  said  account  shows  with  respect 
to  the  said  period,  that  any  such  diminution 
in  the  annual  charge  for  the  dividends  of  the 
national  debt  as  has  arisen  from  the  operations 
under  this  Act,  exceeds  the  annual  amount  of 
the  terminable  annuities  created  under  this 
section,  the  amount  of  such  excess  shall  be 
deemed  to  be  the  net  saving  from  the  opera- 
tions of  this  Act,  and  the  permanent  annual 
charge  of  the  national  debt  shall  be  reduced  by 
the  amount  of  such  saving. 

(3.)  The  Treasury  may  from  time  to  time 
redeem  out  of  the  Consolidated  Fund  or  the 
growing  produce  thereof,  all  or  any  part  of  the 
terminable  annuities  created  in  pursuance  of 
this  section,  and  the  permanent  annual  charge 
of  the  National  Debt  shall  be  reduced  by  the 
amount  of  the  terminable  annuities  so  re- 
deemed. 

4. — (1.)  Where  by  reason  of  any  exchange  of 
stock  in  pursuance  of  this  Act  an  increase  of 
charge  for  the  annual  dividends  of  the  National 
Debt  arises  in  one  financial  year  ending  on  the 
thirty-first  day  of  March,  and  the  amount  of 
such  increase  would  but  for  such  exchange 
have  been  a  charge  in  the  next  financial  year, 
the  Treasury  may  borrow  all  or  so  mach  as 
thev  think  fit  of  the  amount  of  such  increase, 
ana  may  borrow  the  same  by  means  of  termi- 
nable annuities  of  such  amount  as  will  pay  off 
ihe  loan  within  a  period  not  exceeding  twenty 
years,  and  such  annuities  shall  be  charged  on 
the  Consolidated  Fund  and  shall  be  paid  out  of 
the  permanent  annual  charge  of  the  National 
Debt. 

(2.)  The  Treasury  may  from  time  to  time 
redeem  out  of  the  Consolidated  Fund  or  the 
growing  produce  thereof  the  said  annuities  or 
any  part  thereof,  and  the  permanent  annual 
charge  of  the  National  Debt  shall  be  reduced 
by  the  amount  of  any  annuities  so  redeemed. 

5.  Begulations  made  in  pursuance  of  the 
Savings^anks  Act,  1880,  with  respect  to  in- 
vestments in  and  sales  of  stock  through  the 
medium  of  trustee  and  post  office  savings 
banks  may  provide  for  investments  in  two  and 
three-quarters  per  cent,  stock  and  in  two  and 
a  half  per  cent,  stock,  or  in  either  of  such 
stocks,  and   may  provide  for  any  depositor 
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credited  with  an^  three  percent,  stock,  in  par- 
Bnance  of  the  said  Act,  exchanging  such  stock 
for  two  and  three-quarters  per  cent,  stock,  and 
two  and  a  half  per  cent,  stock,  or  either  of 
such  stocks,  in  manner  provided  by  the  said 
regalations ;  and  for  the  purpose  of  regulations 
made  in  pursuance  of  this  section,  the  expres- 
sion "Grbvemment  stock"  in  the  Savings 
Banks  Act,  1880,  shall  be  deemed  to  include 
two  and  three-quarters  per  cent,  stock  and  two 
and  a  half  per  cent,  stock. 

6. — (1.)  Where  any  three  per  cent,  stock  is 
standing  in  the  name  of  any  of  the  following 
officers,  namely, — 

(a.)  Her  Majesty^s  Paymaster  Greneral,  on 
behalf  of  the  High  Court  of  Justice  in 
England;  or 

{h.)  the  Accountant  to  the  Court  of  Session 
in  Scotland  ;  or  ^ 

(c.)  the  Accountant  General  of  the  consoli- 
dated accounting  office  of  the  High  Court 
of  Justice  in  Ireland ; 
the  TreasuiT,  with  the  approyal,  in  the  case  of 
England,  of  the  Lord  Cnancellor,  and  in  the 
case  of  Scotland,  of  the  Lord  Advocate,  and  in 
the  case  of  Lreland,  of  the  Lord  Chancellor  of 
Lreland,  may  make  regulations  as  to  the  mode 
in  which  such  stock  may,  with  the  consent  of 
the  person  to  whom  the  dividends  on  such 
stocK  are  for  the  time  being  payable,  or,  if  any 
other  person  is  entitled  to  or  interested  in  the 
stock,  or  the  dividends  are  being  accumulated, 
then  with  the  consent,  in  the  case  of  England 
or  Ireland,  of  the  judge  of  the  High  Court  of 
Justice  to  whose  court  the  cause  or  matter  to 
the  credit  of  which  the  stock  is  standing  is 
attached,  or  where  the  cause  or  matter  is  not 
so  attached,  then  with  the  consent  of  any 
iudffe  of  the  said  Court,  and  with  the  consent, 
in  the  case  of  Scotland,  of  the  Court  of  Session, 
be  exchanged  for  two  and  three-quarters  per 
cent,  stock  or  two  and  a  half  per  cent,  stock 
in  manner  provided  by  this  Act. 

(2.)  Where  the  person  to  whom  such  divi- 
dends are  payable  receives  the  same  as  trustee, 
committee  of  a  lunatic,  guardian  of  an  infant, 
or  otherwise  in  a  fiduciary  character,  he  ma^, 
subject  to  any  provision  of  the  aforesaid 
arrangements,  give  the  aforesaid  consent. 

(3.)  Where  any  three  per  cent,  stock  is 
standing  in  the  name  of  the  official  trustees  of 
charitable  funds,  an  exchange  in  pursuance 
of  this  Act  shall  not  be  made  except  on  the 
request  or  with  the  consent  of  the  trustees  or 
persons  acting  in  the  administration  of  the 
charity  to  which  such  stock  belongs. 

(4.)  Where  any  three  per  cent,  stock  is 
standing  in  the  name  of  any  person  other  than 
the  officers  above  mentioned,  such  person  (in 
this  section  referred  to  as  the  holder)  may 


exchange  such  stock  or  any  part  thereof  for 
two  and  three-quarters  per  cent,  stock  or  two 
and  a  half  per  cent,  stock  in  manner  provided 
by  this  Act ;  provided  that  where  the  consent 
of  any  person  other  than  the  holder  is  required 
for  a  change  of  investment  by  such  holder, 
such  consent  shall  be  required  for  the  purpose 
of  an  exchange  in  pursuance  of  this  section ; 
and  where  the  holder  is  a  trustee,  and  has  not 
power  under  the  terms  of  his  trust  to  vary 
investments,  the  consent  either  of  every  person 
interested  in  the  stock,  or  of  a  judge  of  the 
High  Court  of  Justice  in  England  and  Ireland, 
or  in  Scotland  of  a  judge  of  the  Court  of 
Session,  shall  be  required  for  the  purpose  of 
an  exchange  in  pursuance  of  this  section ;  but 
otherwise  nolders  shall  not  be  liable  for  any 
loss  resulting  from  any  exchange  in  pursuance 
of  this  section.  Subject  to  rules  of  court,  any 
jurisdiction  given  by  this  Act  to  a  judge  of  the 
High  Court  of  Justice  shall  be  exercised  by  a 
judge  of  the  Chancery  Division. 

(5.)  The  Bank  shall  not  be  required  to  in- 
quire as  to  whether  any  such  consent  as  afore- 
said is  given  to  any  exchange,  nor  be  respon- 
sible in  the  event  of  any  consent  not  having 
been  given. 

(6.)  A  power,  whether  subject  or  not  to  any 
restrictions  or  conditions,  to  invest  in  three 
per  cent,  stock  shall  extend  to  authorise  an 
investment,  subject  to  the  same  conditions  and 
restrictions  (if  any)  in  two  and  three-quarters 
per  cent,  stock  and  in  two  and  a  half  per  cent, 
stock,  or  either  of  such  stocks. 

7. — (1.)  Where  stock  is  exchanged  under  this 
Act,  the  stock  taken  in  exchange  and  the  divi- 
dends thereon  shall  be  subject  to  the  same 
trusts,  charges,  rights,  distringas,  and  re- 
straints as  affect  the  stock  cancelled  on  the 
exchange  and  the  dividends  thereon  respec- 
tiveljr,  and  all  powers  of  attorney,  requests  as 
to  dividends,  and  other  documents  relating  to 
the  cancelled  stock  and  the  dividends  thereon, 
or  either  of  them,  shall  apply  to  the  stock  taken 
in  exchange  and  the  dividends  thereon  respec- 
tively. 

(2.)  The  arrangements  made  by  the  Treasnrj 
for  the  exchange  of  stock  under  this  Act  may 
provide  for  the  manner  in  which  any  reanest 
for  or  assent  to  such  exchange  is  to  be  made  or 
given,  and  as  to  the  evidence  of  title,  unsound- 
ness of  mind,  infancy,  or  other  mi^^ter  which 
the  Bank  may  rec|uire,  and  in  the  case  of  a 
stockholder  who  is  of  unsound  mind,  or  an 
infant,  or  otherwise  under  disability,  may  pro- 
vide for  the  request  or  assent  being  made  or 
given  by  the  committee,  guardian,  or  other 
person  on  behalf  of  such  stockholder,  and 
where  one  or  more  of  the  holders  of  stock  on  a 
joint  account  is  or  are  of  unsound  mind,  an 
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infant,  infants,  or  nnder  disability,  or  is  or  are 
beyond  the  seas,  may  also  provide  for  dis- 
pensing witb  the  request  or  assent  of  sach 
Dolder  or  holders. 

(3. )  A  warrant  from  the  Treasury  shall  be  a 
sufficient  authority  to  the  .Bank  for  anything 
done  by  the  Bank  in  pursuance  of  such 
authority  for  the  purposes  of  this  Act. 

8.  There  shall  be  paid  to  the  Banks  of 
England  and  Ireland  respectively  out  of  the 
Consolidated  Fund,  on  account  of  &bj  ad- 
ditional trouble,  expense,  and  responsibility 
which  may  be  imposed  on  them  by  tnis  Act,  in 
addition  to  the  remuneration  otherwise  pay- 
able to  them  in  respect  of  the  management  of 
the  National  Debt,  such  remuneration  as  the 
Treasury  and  they  agree  on. 


9. 

«4 


C( 


In  this  Act — 

The  Treasury  "  means  the  Commissioners 
of  Her  Majesty's  Treasury. 
The  Lord  Chancellor"  means  the  Lord 
High  Chancellor  of  Great  Britain,  and 
includes  the  Lord  Keeper  or  Commis- 
sioners of  the  Great  Seal  of  the  United 
Kingdom. 

The  Lord  Chancellor  of  Ireland  "  includes 
the  Lord  Keeper  or  the  Lords  Commis- 


(( 


ft 


(C 


(( 


sioners  for  the  custody  of  the  Great  Seal 
of  Ireland. 

The  National  Debt  Commissioners  "  means 
the  Commissioners  for  the  Reduction  of 
the  National  Debt. 

The  Bank  "  means  the  Governor  and  Com- 
pany of  the  Bank  of  England,  or  the 
Grovemor  and  Company  of  the  Bank  of 
Ireland,  and  includes  their  successors. 
Person"  includes  a  body  of  persons  cor- 
porate or  unincorporate. 
Three  per  cent,  stock  "  means  the  stocks  of 
consolidated  three  pounds  per  centum 
annuities,  reduced  throe  pounds  per 
centum  annuities,  and  new  three  pounds 
per  centum  annuities,  or  any  of  such 
stocks. 

Two  and  a  half  per  cent,  stock  "  means  the 
stock  of  two  pounds  ten  shillings  per 
centum  annuities. 

The  permanent  annual  charge  of  the 
National  Debt"  means  the  permanent 
annual  charge  for  the  National  Debt  within 
the  moaning  of  the  Sinking  Fund  Act, 
1875,  and  the  Acts  amending  the  same. 


10.  This  Act  may  be  cited  for  all  purposes 
as  the  National  iJebt  (Conversion  of  Stock) 
Act,  1884. 


C( 
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Chap.  24. 
Colonial  Attorneys  Relief  Act  Amendment  Act,  1884. 


LBBTBACt  07  THS  ENACTMZMT8. 


1.  ExUmtan  o/20  ^  21  Vid,  c.  39.  37  ^  38  Vict.  c.  41.  to  colony  on  applicaiion  of  governor ^  §fc, 

2.  8Kmi  title. 


An  Act  to  amend  the  Colonial  Attorneys 
ReUef  Act.  (3rd  July  1884.) 

Wheheas  it  is  expedient  to  extend  the  pro- 
Tifdons  of  the  Colonial  Attorneys  Belief  Act 
as  to  certain  colonies  or  dependencies  : 

Be  it  therefore  enacted  by  the  Queen's  most 
Excellent  Majes^,  by  and  with  the  advice  and 
consent  of  the  Lords  Spiritual  and  Temporal, 
and  Commons,  in  this  present  Parliament 
assembled,  and  by  the  antnority  of  the  same, 
as  follows : 

1.  Upon  ai^lication  made  by  the  governor 
or  person  exercising  the  functions  of  governor 
of  any  of  Her  Majesty's  colonies  or  dependen- 
cies, and  after  it  has  been  shown  to  the  satis- 
faction of  Her  Majesty^s  Principal  Secretary 


of  State  for  the  Colonies,  that  the  system  of 
jurisprudence  as  administered  in  such  colony 
or  dependency  answers  to  and  fulfils  the  con- 
ditions specified  in  section  three  of  the  Colonial 
Attorneys  Belief  Act,  and  also  that  the 
attorneys  and  solicitors  of  the  superior  courts 
of  law  or  eouity  in  England  are  admitted  as 
attorneys  ana  solicitors  in  the  superior  courts 
of  law  and  equity  of  such  colony  or  depen- 
dency, on  production  of  their  certificates  of 
admission  in  the  English  courts,  without 
service  in  the  colony  or  dependency  or  exami- 
nation, except  in  the  laws  of  the  colony  or 
dependency  in  so  far  as  they  differ  from  the 
laws  of  England,  Her  Majesty  may  from  time 
to  time  by  Order  in  Council  airect  the  Colonial 
Attorneys  Belief  Act  to  come  into  operation 
as  to  such  colony  or  dependency,  although 
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persons  may  in  certain  cases  be  admitted  as 
attorneys  or  solicitors  in  such  colony  or  de- 
pendency without  possessing  all  the  qoalifica- 
tions  for  admission  or  haying  fulfilled  the 
conditions  specified  in  the  said  section  three, 
and  thereupon,  but  not  otherwise,  the  pro- 
visions of  the  Colonial  Attorneys  Relief  Act 
shall  apply  to  persons  duly  admitted  as 
attorneys  and  solicitors  in  such  colony  or 
dependency  after  service  and  examination ; 
that  is  to  say,  no  attorney  or  solicitor  of  any 
such  colony  or  dependency  shall  be  admitted 
as  a  solicitor  of  the  Supreme  Court  in  England 
unless,  in  addition  to  the  requirements  of  the 


Colonial  Attorneys  Belief  Act,  he  prore  hj 
affidavit  that  he  has  served  for  fire  years 
under  articles  of  clerkship  to  a  solicitor  or 
attomey-at-law  in  such  colony  or  depen- 
dency, and  passed  an  examination  to  test  his 
fitness  and  capacity,  before  he  was  admitted 
an  attorney  or  solicitor  in  such  colony  or  de- 
pendency, and  further  that  he  has  since  been 
m  actual  practice  as  attorney  or  solicitor  in 
such  colony  or  dependency  for  the  period  of 
seven  years  at  the  least. 

2.  This  Act  may  be  cited  as  the  Colonial 
Attorneys  Belief  Act  Amendment  Act,  1884. 


Chap.  25. 
Customs  and  Inland  Revenue  Act^  1884. 


ABSTRACT  OP  THE  ENACTMENTS. 


1.  B}U3Ti  tiUe, 


PART  I. 
CnsToxs  AND  Excise. 


2.  Import  duties  on  tea. 

3.  Du^  on  li4iencefor  hackney  ca/rriage, 

4f.  BedMction  of  duties  in  carriages  commenced  to  he  used  on  or  after  the  1st  October. 


PABT  II. 
Income  Tax, 


5.  OroMt  of  duties  of  incoms  tax. 

6.  Provisions  of  Income  Taa  Acts  to  apply  to  duties  hereby  granted. 

7.  Provisions  ew  to  duty  on  dividends,  ^c.  paid  prior  to  passing  of  this  Act. 

8.  Assessment  of  income  tax  umder  Schedules  {A.)  and  (B.)  ana  of  the  inhabited  hoitse  duiiesfof  (he 

year  1884-5. 

9.  Provisions  of  Income  Tax  Acts  to  apply  to  duties  to  he  groAfUedfor  succeeding  year. 


An  Act  to  grant  certain  Duties  of  Cus- 
toms and  Inland  Revenue,  to  alter 
other  Duties,  and  to  amend  the  Laws 
relating  to  Customs  and  Inland 
Revenue.  (3rd  July  1884.) 

Most  Gracious  Sovereign, 
We,  Your  Mu'esty's  most  dutiful  and  loyal 
subjects,  the  Commons  of  the  United  King- 
dom of  Great  Britain  and  Ireland,  in  Parlia- 
ment assembled,  towards  raising  the  necessary 


supplies  to  defray  Your  Majesty's  public  ex- 
penses, and  making  an  addition  to  the  pablic 
revenue,  have  freely  arid  voluntarily  resolred 
to  give  and  grant  unto  Your  Mlaiesty  the 
several  duties  herein-afber  mentioned,  and  do 
therefore  most  humbly  beseech  Your  Majeety 
that  it  may  be  enacted ;  and  be  it  enacted  br 
the  Queen's  most  Excellent  Majesty,  by  and 
with  the  advice  and  consent  of  the  Lords 
Spiritual  and  Temporal,  and  Commons,  in  thia 
present  Parliament  assembled,  and  by  the 
authority  of  the  same,  as  follows  : 


CHAP.    25.] 


47.&  48  VICTORIA,  1884. 


37 


1.  This  Act  may  be  cited  as  the  Cnstoms 
and  Inland  Bevenne  Act,  1884. 


PAET  I. 

Customs  akd  Excise. 

2.  The  duties  of  customs  now  chargeable 
npon  tea  shall  continne  to  be  levied  and 
charged,  on  and  after  the  first  day  of  Angnst 
one  thonsand  eight  hundred  and  eighty-four 
until  the  first  day  of  August  one  thousand 
eight  hundred  and  eighty-five,  on  the  impor- 
tation thereof  into  Great  Britain  or  Ireland ; 
(that  is  to  Bay,) 

Tea,  the  pound        -  -    Sixpence. 

3.  On  and  after  the  first  day  of  January  one 
thousand  eight  hundred  and  eighty -five,  the 
duty  on  an  excise  licence  for  a  hackney  car- 
riage, that  is  to  say,  as  so  defined  by  the 
Metropolitan  Public  Carriage  Act,  1869,  or  as 
deenieMi  so  to  be  by  virtue  of  the  Towns  Police 
Clauses  Act,  1847,  or  the  General  Police  and 
Improvement  (Scotland)  Act,  1862  (whether 
adopted  in  any  town  or  burgh  or  not),  shall  be 
the  duty  of  fifteen  shillings  and  no  more. 

4.  Where  a  person  has,  on  or  after  the  first 
day  of  October  in  any  year,  commenced  to 
keep  and  use  a  carriage  for  which  a  licence  is 
required  under  the  Act  of  the  thirty-second 
and  thirty-third  years  of  Her  Majesty^s  reign, 
chapter  fourteen,  he  shall,  upon  delivering  a 
deofaration  in  writing  signed  by  him  to  the 
above  efiect,  be  entitled  to  take  out  such  licence 
upon  payment  of  the  duties  following  in  lieu 
of  the  duties  imposed  by  the  said  Act,  that  is 
to  say: — 

£    8.  d. 

If  such  carriage,  not  being  a 
hackney  carriage,  shall  have 
four  or  more  wheels,  and  shall 
be  of  the  weight  of  four  hun- 
dredweight or  upwards  -      110 

If  such  carriage  shall  be  a  hackney 
carriage  or  shall  have  less  than 
four  wheels,  or  having  four  or 
more  wheels  shall  be  of  less 
weight  than  four  hundredweight     0    7    6 


PART  n. 
Income  Tax. 


5.  There  shall  be  charged,  collected,  and 
paid  for  the  year  which  commenced  on  the 
sixth  day  of  April  one  thonsand  eight  hundred 
and  eighty-four  in  respect  of  all  property, 
profits,  and  gains  mentioned  or  described  as 
chargeable  in  the  Act  of  the  sixteenth  and 


seventeenth  years  of  Her  Majesty's  reign, 
chapter  thirty-four,  the  following  duties  of 
income  tax ;  (that  is  to  say,) 

For  every  twenty  shillings  of  the  annual 
value  or  amount  of  property,  profits,  and 
gains  chargeable  under  schedules  (A.)  (0.) 
(D.)  or  (E.)  of  the  said  Act  the  duty  of 
fivepence ; 
And  for  every  twenty  shillings  of  the 
annual  value  of  the  occupation  of  lands, 
tenements,  hereditaments,  and  heritages 
chargeable  under  schedule  (B.)  of  the  said 
Act, — 

In  England,  the  duty  of  twopence  half- 
•    penny  ; 

In  Scotland  and  Ireland  respectively, 
the  duty  of  one  penny  three  farthings. 

6.  All  such  provisions  contained  in  any  Act 
relating  to  income  tax  as  were  in  force  on  the 
fifth  day  of  April  one  thousand  eight  hundred 
and  eighty-four,  shall  have  full  force  and 
effect,  with  respect  to  the  duties  of  income  tax 
granted  by  this  Act  so  far  as  the  same  shall  be 
consistent  with  the  provisions  of  this  Act. 

7. — (1.)  Where  any  dividend,  interest,  or 
other  annual  profits  or  gains,  due  or  payable 
half-yearly  or  quarterly,  shall  have  oecome 
due  or  payable  in  the  course  of  the  said  year 
which  commenced  on  the  sixth  day  of  April 
one  thousand  eight  hundred  and  eighty-four, 
and  shall  have  been  paid  to  any  person  prior 
to  the  passing  of  this  Act  without  any  charge 
for  the  duty  of  income  tax  hereby  granted 
having  been  made  thereon  or  deducted  there- 
from, the  amount  of  the  said  duty  shall  be 
added  to  the  assessment  in  respect  of  the  next 
half-yearly  or  quarterly  payment  to  such  per- 
son, and  charged  thereon  and  deducted  there- 
from accordingly. 

(2.)  Where  any  person  liable  to  pay  any 
rent,  interest,  annuity,  or  other  annual  pay- 
ment in  the  course  of  the  said  year  shall,  on 
making  any  such  payment  prior  to  the  passing 
of  this  Act,  have  not  maoe  any  deduction  in 
respect  of  the  duty  of  income  tax  hereby 
granted,  he  shall  be  authorised  to  make  the 
deduction  on  the  occasion  of  the  next  pay- 
ment, in  addition  to  any  other  deduction  which 
he  may  by  law  be  authorised  to  make. 

(3.)  The  charge  or  deduction  of  the  duty  of 
income  tax  hereby  granted  in  the  case  of  any 
papnent  made  in  the  course  of  the  said  year 
prior  to  the  passing  of  this  Act  shall  be 
deemed  to  have  been  a  legal  charge  or  deduc- 
tion. 

8.  With  respect  to  the  assessment  of  the 
duties  of  income  tax  hereby  granted  under 
Schedules  (A.)  and  (B.)  in  respect  of  property 
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elsewhere  than  in  the  metropolis  as  defined  by 
the  Valuation  (Metropolis)  Act,  1869,  and  of 
the  duties  on  inhabited  houses  elsewhere  than 
in  the  said  metropolis,  for  the  year  commen- 
cing, as  respects  England,  on  the  sixth  day  of 
April,  and  as  respects  Scotland,  on  the  twenty- 
fourth  day  of  May  one  thousand  eight  hundred 
and  eighi^-four,  the  following  proTisions  shall 
have  effect : 

(1.)  The  inspectors  or  surveyors  of  taxes 
shall  be  the  assessors  for  the  said  duties, 
and,  in  lieu  of  the  poundage  by  law 
granted  to  be  divided  between  the  asses- 
sors and  collectors  in  regard  to  such 
duties,  there  shall  be  paid  a  poundage  of 
three  halfpence  to  the  collectors  thereof : 
(2.)  The  sum  charged  as  the  annual  value  of 
any  property  in  the  assessment  of  income 
tax  thereon  for  the  year  which  commenced 
on  the  sixth  day  of  April  one  thousand 
eight  hundred  and  eiglitv-three,  and  the 
sum  charged  as  the  annual  value  of  every 
inhabited  house  in  the  assessment  made 
thereon  for  the  same  year  as  respects 
England,  and  as  respects  Scotland  for  the 
year  which  commenced  on  the  twenty-fifth 
day  of  May  one  thousand  eight  hundred 
and  eighty-three,  shall  be  taken  as  the 
annual  value  of  such  property,  or  of  such 
inhabited  house,  for  the  assessment  and 


charge  thereon  of  the  duties  of  income  tax 
hereby  granted,  or  of  the  dutiee  on  in- 
habited nouses,  to  all  intents  and  porpoflee 
as  if  such  sum  had  been  estimated  to  be 
the  annual  value  in  conformity  with  the 
provisions  in  that  behalf  contained  in  tbe 
Acts  relating  to  income  tax  and  the  duties 
on  inhabited  houses  respectively : 
(3.)  The  Commissioners  executing  the  said 
Acts  shall  for  each  place  within  their  dis- 
trict cause  duplicates  of  the  assessmente 
to  be  made  out  and  delivered  to  the  col- 
lectors, together  with  the  warrants  for 
collecting  the  same. 

9.  In  order  to  ensure  the  collection  in  dae 
time  of  any  duties  of  income  tax  which  may  be 
CTanted  for  the  year  commencing  on  the  sixth 
day  of  April  one  thousand  eight  hundred  and 
eighty-five,  all  such  provisions  contained  in 
any  Act  relating  to  the  duties  of  income  tax 
as  are  in  force  on  the  fifth  day  of  April  one 
thousand  eight  hundred  and  eighty-five,  shall 
have  full  force  and  effect  with  respect  to  the 
duties  of  income  tax  which  may  be  so  granted 
in  the  same  manner  as  if  the  said  duties  had 
been  actually  granted  and  the  said  proviuons 
had  been  applied  thereto  by  an  Act  of  Parlia- 
ment passed  on  that  day. 


Chap.  26. 
Fisheries  {Oyster^  Crab,  and  Lobster)  Act  (1877)  Amendment  Act^  1884. 


ABSTRACT  OF  THE  ENACTiaSlTES. 

1.  JBocvrd  of  Trade  may  wuike  orders. 

2.  Short  me. 


Ad  Act  to  amend  the  Fisheries  (Oyster, 
Crab,  and  Lobster)  Act,  1877. 

(14th  Jaly  1884.) 

Whereas  in  certain  parts  of  England  the 
taking  of  small  edible  crabs  for  bait  for  fishing 
is  ii^urious  to  the  interests  of  the  fishermen 
and  to  the  supply  of  edible  crabs : 

Be  it  therefore  enacted  by  the  Queen's  most 
Excellent  Majesty,  by  and  with  the  advice  and 
consent  of  the  Lords  Spiritual  and  Temporal, 
and  Commons,  in  this  present  Parliament 
assembled,  and  by  the  authority  of  the  same, 
as  follows : 


1.  The  Board  of  Trade,  after  such  local 
inquiry,  if  any,  as  they  think  expedient,  msj, 
if  tney  think  fit,  by  order  direct  that  the  pro- 
viso in  the  last  paragraph  of  the  eighth  sectioo 
of  the  Act  forty  and  forty-one  Victoria,  chapter 
forty-two,  which  permits  edible  crabs  in 
certain  conditions  or  under  a  certain  sise  to  be 
taken  by  or  to  be  in  the  possession  of  any  per- 
son if  the  said  crabs  were  intended  for  bait  for 
fishing,  shall  not  apply  within  the  area  named 
in  such  order. 

2.  This  Act  may  be  cited  for  all  purposes  u 
the  Fisheries  (Oyster,  Crab,  and  Lobster)  Act 
(1877)  Amendment  Act,  1884. 
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Chap.  27. 
Sea  fisheries  Act^  1884. 


ABSTRACT  OF  THE  ENACTMENTS. 

1.  Extension  of  Part  III.  of  31  ^  32  Vict.  e.  45.  to  cockles. 

2.  Short  tUle. 


An    Act     to   further    amend    the    Sea 
Fisheries  Act,  1868.    (14th  July  1884.) 

Be  it  enacted  bj  the  Queen's  most  Excellent 
Majesty,  by  and  with  the  advice  and  consent 
of  the  Lords  Spiritual  and  Temporal,  and 
Commons,  in  this  present  Parliament  assem- 
bled, and  by  the  authority  of  the  same,  as 
follows : 

1.  The  powers  conferred  by  Part  III.  of  the 


Sea  Fisheries  Act,  1868,  upon  the  Board  of 
Trade  to  make  orders  with  regard  to  oysters 
and  mussels  may  be  exercised  by  the  Board  of 
Trade  with  regard  to  cockles,  in  the  same 
manner  as  if  the  expression  "cockles"  had 
been  used  in  Part  III.  of  that  Act  in  addition 
to  the  expressions  "oysters  "  and  "mussels." 

2.  This   Act    may   be   cited   as    the    Sea 
Fisheries  Act,  1884. 


Chap.  28. 
Tramways  and  Public  Companies  (Ireland)  Amendment  Act,  1884. 


ABSTRACT  OP  THE  ENACTMENTS. 

1.  Power  to  amend  presentment. 

2.  Notice  of  application. 

3.  Short  title. 

SCUEDULB. 


An  Act  to  amend  the  Tramways 
and  Public  Companies  (Ireland)  Act, 
1883.  (14th  July  1884.) 

Whereas  divers  presentments  have  been 
passed  by  the  grand  juries  of  several  counties 
in  Ireland  approving  of  the  making  of  certain 
light  railways  and  tramways,  and  guaranteeing 
dividends  upon  the  paid-up  capital  necessary 
for  the  said  undertakings,'  as  defined  by  the 
Tramways  and  Public  Companies  (Ireland) 
Act,  1883 : 

And  whei^as  it  appears  from  the  schedules 
of  applications,  resolutions,  and  other  records 
of  the  said  grand  juries  what  were  the  maxi- 
mum sums  upon  which  such  dividends  were 
intended  to  have  been  guaranteed,  but  such 
amounts  have  been  by  mistake  omitted  from 
several  of  such  presentments,  which  by  reason 
of  such  omission  have  been  held  to  be  invalid  : 

Be  it  therefore  enacted  by  the  Queen's  most 
Excellent  M^esty,  by  and  with  the  advice  and 
consent  of  tbe  Lords  Spiritual  and  Temporal, 
and  Commons,  in    this    present  Parliament 


assembled,  and  by  the  authority  qf  the  same, 
as  follows : 

1.  It  shall  be  lawful  for  the  several  grand 
juries  assembled  at  the  summer  assizes  one 
thousand  eight  hundred  and  eighty-four  to 
amend  the  presentments  so  passed  in  respect 
of  and  approving  of  the  making  of  the  several 
light  railways  and  tramways  respectively  speci- 
fied in  the  Schedule  hereto  bv  stating  in 
such  presentments  respectively  the  respective 
amounts  for  which  the  same  respectively  were 
passed,  and  such  presentments  when  amended 
shall  be  deemed  to  be  presentments  validly 
passed;  and  all  proceedmgs  before  the  Lord 
liieutenant  in  Council  or  otherwise  may  be 
taken  and  carried  on  for  the  purpose  of 
confirming  the  same  and  making  Orders  in 
Council  founded  thereon  as  if  the  some  had 
originally  been  valid  presentments. 

2.  Notice  of  the  intention  to  apply  to  any 
prand  jury  under  this  Act  shall  do  given  by 
ins^rting^   at    least   one  advertisement  in  a 


40 


STATUTES  OF  THE  REALM. 


[chap.  28. 


newspaper  circulating  in  the  county  to  which 
such  application  shall  relate,  and  by  posting 
copies  of  snch  advertisement  in  some  public 
place  in  every  market  town  in  each  barony 
affected  by  the  proposed  guarantee  :  Provided, 
however,  that  such  advertisement  and  posting 


may  be  inserted  and  made  either  before  or 
after  the  passing  of  this  Act. 

3.  This  Act  may  be  cited  as  the  Tramways 
and  Public  Companies  (Ireland)  Amendment 
Act,  1884. 


-oo^^tye- 


SCHEDULE. 


1.  A  tramway  and  light  railway  from  Skib- 
bereen  to  Ballydehob  and  Schull. 

2.  A  tramway  and  light  railway  from  Balli- 
nascorthy  to  Timoleague. 

3.  A  tramway  and  light  railway  from  Middle- 
ton  to  Ballinacarra  and  Cloyne. 


4.  A  tramway  and  light  railway  from  Cork 
to  Blarney  and  Couchford. 

5.  A  tramway  and  light  railway  from  Mit- 
chelstown  to  Fermoy. 

6.  A  tramway  and  light  railway  from  Athy 
(county  Kildare)  to  Grettyard  Bridge  (Quccn'^* 
County). 


Chap.  2^. 
Licensing  {Evidence)  Act^  1884. 


ABSTRACT  OF  THE  ENACTMENTS. 

1.  Extension  of  35  ^  36  Vict  c.  94.  «.  41. 

2.  Short  tUle. 


An  Act  to  extend  Section  forty-one  of 
the  Licensing  Act,  1872. 

(28th  July  1 884.) 

Whereas  by  the  forty-first  section  of 
the  Licensing  Act,  1872,  it  is  provided  that 
magistrates  or  justices  in  petty  session  may, 
if  the  application  is  for  the  grant  of  a  license, 
receive  a  copy  of  the  license  if  the  same  has 
been  wilfully  withheld  by  the  holder  thereof, 
and  it  is  expedient  to  extend  the  said  section : 

Be  it  enacted  by  the  Queen's  most  Excellent 
Majesty,  by  and  with  the  advice  and  consent 
of  the  Lords  Spiritual  and  Temporal,  and 
Commons,  in  this  present  Parliament  assem* 


bled,  and  by  the  authority  of  the  same,  as 
follows : 

1.  Section  forty-one  of  the  Licensing  Act, 
1872,  shall  be  construed  as  if  aller  the  words 
"application  is  for  the  grant  of  a  license'* 
there  were  inserted  the  words  "or  for  tKe 
transfer  of  a  license." 

Provided  that  the  magistrates  or  jiutices 
shall  be  satisfied  by  evidence  submitted  to 
them  that  the  license  is  withheld  withoat  anj 
legal  right  to  withhold  the  same. 

2.  This  Act  may  be  cited  as  the  LioensiDg 
(Evidence)  Act,  1884. 


Chap.  30. 
Great  Seal  Act^  1884. 


ABSIBACT  OF  THE  ENACTMENTS. 

1.  Short  tide, 

2.  Authority  for  passing  instrument  under  Cheat  Seal. 

3.  Abolition  of  documents  under  Frivy  Seal. 

4.  Definitions. 

5.  Repeal, 

SCHEDtJLE. 
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An  Act  to  simplify  the  passing  of  Instru- 
ments tinder  the  Great  Seal  of  the 
United  Kingdom.      (28th  July  1884.) 

Be  it  enacted  by  the  Queen'a  most  Excellent 
Majesty,  by  and  with  the  adyice  and  consent 
of  the  Lords  Spiritual  and  Temporal,  and 
Conunons,  in  this  present  Parliament  assem- 
bled, and  by  the  aathority  of  the  same,  as 
follows : 

1.  This  Act  may  be  cited  as  the  Great  Seal 
Act,  1884. 

2. — (1.)  A  warrant  tmder  Her  Majesty's 
Royal  Sign  Manual,  countersigned  by  the 
Lord  Chancellor,  or  by  one  of  Her  Majesty's 
Principal  Secretaries  of  State,  or  by  the  Lord 
High  Treasurer,  or  two  of  the  Commissioners 
of  Her  Majesty's  Treasury,  shall  be  a  necessary 
and  snfBcient  authority  for  passing  any  instru- 
ment under  the  Great  Seal  of  the  United 
Kingdom,  according  to  the  tenor  of  such 
warrant ;  Provided  that  any  instrument  which 
may  now  be  passed  under  the  Great  Seal  by 
the  fiat  or  unoer  the  authority  or  directions  of 
the  Lord  Chancellor  or  otherwise  without 
passing  through  any  other  office  may  continue 
to  be  passed  as  heretofore. 

(2.)  The  Lord  Chancellor  may  from  time 
to  time  make,  and  when  made  reyoke  and 
vary,  regulations  respecting  the  passing  of 
instruments  under  tne  Great  Seal  of  the 
United  Kingdom,  and  respecting  the  warrants 
for  that  purpose,  and  the  preparation  of  such 
instraments   and  warrants,  and   every  such 


warrant  shall  be  prepared  by  the  Clerk  of  the 
Crown  in  Chancery. 

(3.)  No  person  shall  make  or  prepare  any 
warant  for  passing  any  instrument  under  the 
Great  Seal  of  the  United  Kingdom,  or  procure 
any  instrument  to  be  passed  under  that  Seal 
otherwise  than  in  manner  provided  by  this  Act 
or  the  Crown  Office  Act,  1877 ;  and  any  person 
who  acts  in  contravention  of  this  section  shall 
be  guilty  of  a  misdemeanor. 

3.  It  shall  not  be  necessary  that  any  instru- 
ment shall  after  the  passing  of  this  Act  be 
passed  under  the  Privy  Seal. 

4.  In  this  Act — 

The  expression  "Lord  Chancellor"  means 
the  Lord  High  Chancellor  of  Great 
Britain,  and,  if  there  is  a  Lord  Keeper  or 
Lords  Commissioners  of  the  Great  Seal  of 
the  United  Kingdom,  this  Act  shall  apply 
as  if  such  Lord  Keeper  or  Lords  Commis- 
sioners were  substituted  for  the  Lord 
Chancellor,  and  a  warrant  may  be  counter- 
signed by  any  two  of  such  Lords  Commis- 
sioners. 

The  expression  "instrument"  in  this  Act 
includes  any  letters  patent,  letters  close, 
writ,  commission,  and  grant,  and  any 
document  reauiring  to  be  passed  under  the 
Great  Seal  of  the  tfnited  Kingdom. 

5.  The  enactments  specified  in  the  Schedule 
to  this  Act  are  hereby  repealed. 

Provided  that  such  repeal  shall  not  affect 
anything  done  or  sufferea  before  the  passing 
of  this  Act. 


-»o>Otc 


Schedule. 


Acts  bepeaxed. 


Seasion  and  Chapter. 


Extent  of  Repeal. 


27  Hen.  8.  c.  11. 

An  Act    concerning    clerks    of 
the  Signet  and  Pnvy  Seal. 

The  whole  Act. 

14  A  16  Vict  0.  82.     - 

An  Act  to  simplify  the  forms  of 
appointments  to  certain  offices 
and  the    manner    of   passing 
grants  under  the  great  Seal. 

• 

The  whole  Act. 

A3AU  Vict.  c.  10.     - 

The  Great  Seal  Act,  1880 

Section  3. 
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Chap.  31. 
Colonial  Prisoners  Removal  Act^  1884. 


1.  Short  title. 


ABSTRACT  OF  THE  ENACTMENTS. 

Preliminary. 

m 

Prisoners  Removal, 


2.  Removal  of  prisoners  from  British  possessions  in  certain  cases. 

3.  Return  of  i  emoved  prisoner* 

4.  Regulations  as  to  removal. 

5.  Removing  authority. 

6.  Evidence  of  act  of  government  of  British  possession  or  Secretary  of  Stale. 

7.  Warrant  for  removal  of  prisoner. 

8.  Dealing  with  removed  prisoner. 

9.  Escape  of  prisoner  from  custody. 

Criminal  Lunalics. 

10.  Application  of  Act  to  removal  of  criminal  lunalics. 

MisceUaneous. 

11.  Costs  of  reniovol. 

12.  Bower  of  legislature  of  British  possession  to  pass  laws  for  carrying  Act  into  ^eeL 

13.  PotDei'  as  to  making  and  revocaiion  of  Orders  in  GouncU. 

14.  Application  of  Act  to  Channel  Islands  and  Isle  of  Man. 

1 5.  Application  of  Act  to  place  under  foreign  jurisdiction  Acts. 

16.  Savings. 

17.  Application  of  Act  to  eansting  prisoners  and  criminal  lunatics. 

18.  Definitions. 


An  Act  to  make  further  provision  re- 
specting  the  removal  of  Prisoners  and 
Criminal  Lunatics  from  Her  Majesty's 
possessions  out  of  the  United  King- 
dom. (28th  July  1884.) 

Whereas  it  is  expedient  to  provide  for  the 
removal  of  prisoners  undergoing  sentence,  and 
of  criminal  lunatics  from  one  British  possession 
to  another  British  possession,  or  to  the  United 
Kingdom  : 

Be  it  therefore  enacted  by  the  Queen's  most 
Excellent  Majesty,  by  and  with  the  advice  and 
consent  of  the  Lords  Spiritual  and  Temporal, 
and  Commons,  in  this  present  Parliament 
assembled,  and  by  the  authority  of  the  same, 
as  follows : 


Prelitninary. 

1.  This  Act  may  be  cited 
Prisoners  Bcmoval  Act,  1884. 


session  for   any  offenoe   it   appears  to  the 

removing    authority   herein-after   mentioned 

either — 

(a.)  that  it  is  likely  that  the  life  of  the 

prisoner  will  be  endangered  or  his  health 

permanently  ii\jured  by  further  imprisoo- 

ment  in  such  British  possession ;  or, 

(h.)  that  the  prisoner  belonged,  at  the  time 

of  committing  the  said   offence,  to  the 

Boyal  Navy  or  to  Her  Majesty's  regular 

military  forces ;  or, 

(c.)  that  the  offence  was  committed  whoUj 

or  x>artly  beyond  the  limits  of  the  said 

British  possession ;  or, 

(d.)  that  by  reason  of  there  being  no  prison 

in  the  said  British  possession  in  which  the 

prisoner  can  properly  undergo  his  sentence 

or  otherwise  the  removal  of  the  prisoner  is 

expedient  for  his  safer  custody  or  for  more 

efficiently  carrying  his  sentence  into  effect ; 


as  the  Colonial 


or 


Prisoners  Removal. 

2.  Where  as  regards  a  prisoner  undergoing 
sentence  of  imprisonment  in  any  British  pos- 


(e.)  that  the  prisoner  belongs  to  a  class  of 

persons  who  under  the  law  of  the  nid 

British  possession  are  subject  to  remoTal 

under  this  Act ; 

in  any  such  case  1  he  removing  authority  rasjf 

subject  nevertheless  to  the  regulations  in  force 
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under  this  Act,  order  such  prisoner  to  be  re- 
moved to  any  British  possession  or  to  the 
United  Elingaom  to  nnaergo  his  sentence  or 
the  residue  thereof. 

3. — (1.)  Where  a  prisoner  has  been  removed 
in  pursuance  of  this  Act,  a  Secretary  of  State 
or  the  Grovemment  of  a  British  possession  to 
which  the  prisoner  has  been  so  removed,  may 
order  the  prisoner,  for  the  purpose  of  under- 
going the  residue  of  his  sentence,  to  be  re- 
turned to  the  British  possession  from  which  he 
was  removed. 

(2.)  If  a  Secretary  of  State  or  the  Govern- 
ment of  a  British  possession  to  which  a  pri- 
soner is  removed  under  this  Act,  requires  the 
prisoner  to  be  returned  for  discharge  to  the 
British  possession  from  which  he  was  removed, 
the  prisoner  shall,  in  accordance  with  the 
regulations  under  this  Act,  be  returned  to  the 
said  British  possession  for  the  purpose  of  being 
there  discharged  at  the  expiration  of  his  sen- 
tence. In  any  other  case  a  prisoner  when  dis- 
charged at  the  expiration  of  his  sentence  shall 
be  entitled  to  be  sent  free  of  cost  to  the 
British  possession  from  which  he  was  re- 
moved ; 

Provided  that  where  a  prisoner  at  the  date 
of  his  sentence  belonged  to  the  Boyal  Navy 
or  to  Her  Majesty's  regular  military  forces, 
nothing  in  this  section  shall  require  such  pri- 
soner to  be  returned  to  the  British  possession 
from  which  he  was  removed,  or  entitle  him  to 
be  sent  there  free  of  cost. 

4. — (1.)  It  shall  be  lawful  for  Her  Majesty 
in  Council  from  time  to  time  to  make,  and 
when  made,  revoke  and  vary  regulations  as  to 
the  removal,  return,  and  discharge  of  prisoners 
under  this  Act. 

(2.)  The  regulations  may  provide  for  vary- 
ing the  conditions  of  a  sentence  of  imprison- 
ment passed  in  a  British  possession,  where 
they  differ  from  the  conditions  of  a  sentence  of 
imprisonment  in  the  part  of  Her  Majesty's 
dominions  to  which  the  prisoner  is  removed, 
with  a  view  to  bringing  them  into  conformity 
with  the  latter  conditions,  but  the  prisoner 
shall  not  by  reason  of  such  variation  undergo 
an  imprisonment  of  an^  longer  duration  ;  and 
where  the  latter  conditions  appear  to  a  Secre- 
tary of  State  to  be  more  severe  than  the  former 
conditions,  the  Secretary  of  State  may  remit 
a  portion  of  the  imprisonment,  so  that  the 
panishment  undergone  by  the  prisoner  shall 
not  in  the  opinion  of  the  Secretary  of  State  be 
more  severe  tlian  the  punishment  to  which  the 
prisoner  was  originally  sentenced,  and  the 
sentence  of  imprisonment  shall,  so  long  as  the 
prisoner  remains  in  the  part  of  Her  Majesty's 
dominions  to  which  he  is  removed,  be  carried 


into  effect  as  if  the  conditions  thereof  as  so 
varied  were  the  conditions  of  the  original 
sentence. 

(3.)  The  regulations  may  also  provide  for 
the  forms  to  be  used  under  this  Act  and 
generally  for  the  execution  of  this  Act. 

(4.)  All  regulations  made  under  this  section 
shall  be  duly  observed  by  all  persons,  and  shall 
be  laid  before  both  Houses  of  Parliament  as 
soon  as  may  be  after  they  are  made. 

5.  The  removing  authority  for  the  purposes 
of  this  Act  shall  be  a  Secretary  of  State  acting 
with  the  concurrence  of  the  Government  of 
every  British  possession  concerned. 

6. — (1.)  The  concurrence  of  the  Government 
of  a  British  possession,  and  any  requisition  by 
the  Government  of  a  British  possession,  may 
be  given  or  made  by  the  Governor  in  Council 
or  such  other  authority  as  may  be  from  time 
to  time  provided  hj  the  law  of  that  possession, 
but  shall  be  signified  by  writing  under  the 
hand  of  the  Governor  or  of  the  Colonial  Secre- 
tary or  of  any  other  officer  appointed  in  this 
behalf  by  the  law  of  that  possession. 

(2.)  Any  writing  purporting  to  give  such 
concurrence  or  make  such  requisition,  and  to 
be  signed  by  the  Governor  or  Colonial  Secre- 
tary or  other  officer  for  the  time  being,  shall 
be  conclusive  evidence  that  the  concurrence  of 
or  requisition  by  the  Government  of  the 
British  possession  has  been  duly  given  or 
made  according  to  law ;  and  any  writing  pur* 
porting  to  be  under  the  hand  of  a  Secretary 
of  State,  and  to  order  the  removal  of  a  prisoner 
from  a  British  possession,  shall  be  conclusive 
evidence  that  such  order  has  been  duly  given 
by  the  Secretary  of  State,  and  every  such 
writing  as  above  in  this  section  mentioned 
shall  be  admissible  in  evidence  in  any  court 
in  Her  Majesty's  dominions  without  f^irther 
proof. 

7. — (1.)  Where  the  removal  of  a  prisoner 
from  a  British  possession  is  ordered  in  pur- 
suance of  this  Act,  a  Secretary  of  State  or  the 
Governor  of  the  British  possession  may  by 
warrant  under  his  hand  direct  the  prisoner  to 
be  removed  to  the  part  of  Her  Majesty's 
dominions  mentioned  in  the  said  order,  and 
for  that  purpose  to  be  delivered  into  the 
castody  of  the  persons  named  or  described  in 
the  warrant  or  some  one  or  more  of  them,  and 
to  be  held  in  custody  and  conveyed  bv  sea  or 
otherwise  to  the  said  part  of  Her  Mi^esty's 
dominions,  there  to  undergo  his  sentence,  or 
the  residue  thereof,  until  returned  in  pur- 
snance  of  this  Act  or  discharged,  and  such 
warrant  shall  be  forthwith  executed  according 
to  the  tenor  thereof. 
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(2.)  Where  a  prisoner  is  to  be  returned  to  a 
British  possession,  a  Secretary  of  State  or  the 
Governor  of  the  possession  in  which  he  has 
been  undergoing  his  sentence,  shall  issue  a 
like  warrant,  which  shall  be  duly  executed 
according  to  the  tenor  thereof. 

(3. )  Every  warrant  purporting  to  be  issued 
in  pursuance  of  this  Act,  and  to  be  under  the 
hand  of  a  Secretary  of  State  or  Governor  of  a 
British  possession,  shall  be  received  in  evidence 
in  every  court  of  justice  in  Her  Majesty's 
dominiouH  without  further  proof,  and  shall  be 
evidence  of  the  fsbcts  therein  stated,  and  all 
acts  done  in  pursuance  of  such  warrant  shall 
be  deemed  to  have  been  authorised  by  law. 

8. — (1.)  Every  prisoner  removed  in  pur- 
suance of  this  Act  shall,  until  he  is  returned 
in  pursuance  of  this  Act,  be  dealt  with  in  the 
part  of  Her  Majesty's  dominions  to  which  he 
IS  removed,  in  like  manner  as  if  his  sentence 
(with  such  variation,  if  any,  of  the  conditions 
thereof  as  may  have  been  duly  made  in  pur- 
suance of  regulations  under  this  Act)  had 
been  duly  awarded  in  that  part,  and  shall  be 
subject  accordingly  to  all  laws  and  regulations 
in  force  in  that  part,  with  the  following  quali- 
fications, that  nis  conviction  judgment  and 
sentence  may  be  questioned  in  the  part  of  Her 
Majesty's  dominions  from  which  he  has  been 
removed  in  the  same  manner  as  if  he  had  not 
been  removed,  and  that  his  sentence  may  be 
remitted  and  his  discharge  ordered  in  the  same 
manner  and  by  the  same  authority  as  if  he  had 
not  been  removed. 

(2.)  The  officer  in  charge  of  any  prison,  on 
request  by  any  person  having  the  custody  of  a 
prisoner  under  a  warrant  issued  in  pursuance 
of  this  Act,  and  on  payment  or  tender  of  a 
reasonable  amount  for  expenses,  shall  receive 
such  prisoner  and  detain  him  for  such  reason- 
able time  as  may  be  requested  by  the  said 
person  for  the  purpose  of  the  proper  execution 
of  the  warrant. 

9. — (1.)  If  a  prisoner  while  in  custody  in 
pursuance  of  this  Act,  or  under  a  warrant 
issued  in  pursuance  of  this  Act  escapes,  by 
breach  of  prison  or  otherwise,  out  of  custody, 
he  may  be  retaken  in  the  same  manner  as  a 
person  convicted  of  a  crime  against  the  law  of 
the  place  to  which  he  escapes  may  be  retaken 
upon  an  escape. 

(2.)  A  person  guiltjr  of  the  offence  of  so 
escaping  or  of  attempting  so  to  escape,  or  of 
aiding  or  attempting  to  aid  an^r  such  prisoner 
so  to  escape,  may  be  tried  in  any  of  the 
following  parts  of  Her  Majesty's  dominions, 
namely,  the  part  to  which  and  the  part  from 
which  the  prisoner  is  being  removed  or  re- 
turned, ana  the  part  in  which  the  prisoner 


esoapea,  and  the  part  in  whiob  the  offender  is 
found,  and  such  offence  shall  be  deemed  to  be 
an  offence  against  the  law  of  the  part  of  Her 
Majesty's  dominions  in  which  he  may  be  ao 
tried,  and  for  all  purposes  of  and  incidental  to 
the  apprehension,  trial,  and  punishment  of 
the  person  accused  of  such  offence,  and  of  and 
incidental  to  any  proceedings  and  matters 
preliminary,  incidental  to  or  consequential 
thereon,  and  of  and  incidental  to  the  jmia* 
diction  of  any  court  constable  or  officer  with 
reference  to  such  offence,  and  to  the  person 
accused  thereof,  such  offence  shall  be  deemed 
to  have  been  committed  in  the  said  part,  and 
such  person  may  be  punished  in  aocordanoe 
with  the  Courts  (Colonial)  Jurisdiction  Act 
1874. 

Criminal  Lunatics. 

10.— (1.)  The  provisions  of  this  Act  shall 
apply  to  a  person  in  custody  as  a  criminal 
lunatic  in  like  manner,  so  far  as  consistent 
with  the  tenor  thereof,  as  they  apply  to  a 
prisoner  undergoing  sentence  of  imprisonment; 
and  separate  regulations  may  be  made  by  Her 
Majesty  in  Council  under  this  Act  in  relation 
to  criminal  lunatics  and  (subject  to  those  lega- 
lations)  all  laws  and  regulations  in  force  in 
the  part  of  Her  Majesty's  dominions  in  which 
a  criminal  lunatic  removed  or  returned  is  for 
the  time  being  in  custody  under  a  warrant 
issued  in  pursuance  of  this  Act,  shall  appl/ 
to  such  criminal  lunatic  as  if  he  had  become  a 
criminal  lunatic  in  that  part. 

(2.)  Where  a  person,  who  is  a  criminal 
lunatic  by  reason  of  beine  unfit  to  be  tried  for 
an  offence,  is  removed  in  pursuance  of  this 
Act,  and  a  Secretary  of  State  or  the  Grovem- 
ment  of  the  British  possession  to  or  from 
which  such  person  was  removed  considers  that 
such  person  has  become  sufficiently  sane  to  be 
tried  for  the  said  offence,  and  requires  him  to 
be  returned  for  trial  to  the  British  possession 
from  which  he  was  removed,  he  shall,  in 
accordance  with  the  regulations  under  this 
Act  be  returned  as  a  prisoner  to  the  said 
British  possession  for  the  purpose  of  being 
there  tried  for  the  said  offence,  and  shall  be 
removed  thither  in  custody  in  like  manner  as 
if  he  had  been  arrested  under  a  warrant  on  a 
charge  for  the  said  offence. 

MisceUaneom^ 

11. — (1.)  The  cost  of  the  remoyal  of  any 
prisoner  or  criminal  lunatio  under  this  Act 
and  of  his  maintenance  while  in  confinement, 
and  of  his  return,  and  of  his  being  sent  after 
discharge  to  any  place,  shall  bo  paid  in  sach 
manner  as  may  be  arranged  oetween  the 
Governments  of  the  British  possessions  con- 
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cerned  and  the  Secretary  of  State,  subject,  as 
regards  any  cost  to  be  paid  out  of  moneys  pro- 
vided by  Parliament,  to  the  consent  of  the 
Commissioners  of  Her  Majesty's  Treasury. 

(2.)  Nothing  in  this  Act  shall  affect  any 
power  to  recover  the  expenses  of  removing  or 
returning  any  prisoner  or  criminal  lunatic 
from  the  property  of  such  prisoner  or  criminal 
lunatic  or  otherwise. 

12.  If  the  legislature  of  a  British  possession 
pass  any  law — 
(a.)  For  determining  the  authority  by  whom 
and  the  manner  in  which  any  jurisdiction, 
power,  or  concurrence  under  this  Act  is 
to  be  exercised  or  given ;  or 
(b.)  for  payment  of  the  costs'  incurred  in  the 
removal,  maintenance,  return,  or  sending 
back  after   discharge  of   a  prisoner    or 
criminal  lunatic ;  or 
((!.)  for  dealing  in    such    possession    with 
prisoners  or  criminal  lunatics   removed 
thereto  in  pursuance  of  this  Act ;  or 
(d.)  for   making   any    class     of    prisoners 

subject  to  removal  under  this  Act ;  or, 
(e.)  otherwise  in  any  manner  for  the  carry- 
ing of  this  Act  or  anv  part  thereof  into 
effect  as  regards  the  said  })086ession, 
it  shall  be  lawful  for  Her  Majesty  in  Council 
to  direct  that  such  law  or  any  part  thereof 
shall  with  or  without  modification  or  altera- 
tion be  recop;nised  and  ^iven  effect  to  through- 
out Her  Majesty's  dominions  and  on  the  high 
seas  as  if  it  were  part  of  this  Act. 

18.— (1.)  It  shall  bo  lawful  for  Her  Majesty 
in  Council  from  time  to  time  to  make  Orders 
for  the  purposes  of  this  Act,  and  to  revoke  and 
vary  any  Order  so  made,  and  every  Order  so 
made  shall  while  it  is  in  force  have  the  same 
effect  as  if  it  were  enacted  in  this  Act. 

^.)  An  Order  in  Council  made  for  the  pur- 
poses of  this  Act  shall  be  laid  before  Parlia- 
ment as  soon  as  may  be  after  it  is  made  if 
Parliament  is  then  in  session,  or,  if  not,  as 
soon  as  may  be  after  the  commencement  of 
the  then  next  session  of  Parliament. 

14.  This  Act  shall  extend  to  the  Channel 
Islands  and  Isle  of  Man  as  if  they  were  part  of 
JSngland  and  the  United  Sangdom. 

15.  It  shall  be  lawful  for  Her  Majesty  in 
Council  from  time  to  time  to  direct  that  this 
Act  shall  apply,  as  if,  subject  to  the  conditions, 
exceptions,  and  qualifications  (if  any)  con- 
tained in  the  Order,  any  place  out  of  Her 
Majesty's  dominions  in  which  Her  Majesty  has 
jurisdiction,  and  which  is  named  in  the  Order, 
were  a  British  possession  and  part  of  Her 
Majesty*s  dominions,  and  to  provide  for  carry- 
ing into  eflect  such  application. 


16. — (1.)  Nothing  in  this  Act  shall  affect  the 
provisions  of  the  Army  Act,  1881. 

(2.)  This  Act  shall  not  affect  any  agreement 
made  either  before  or  after  the  passing  of  this 
Act  under  the  Colonial  Prisoners  Removal  Act, 
1869,  nor  any  provisions  contained  in  the  Act 
of  the  session  of  the  fourteenth  and  fifteenth 
years  of  the  reign  of  Her  present  Majesty, 
chapter  eighty -one,  intituled  **  An  Act  to 
**  authorise  the  removal  from  India  of  insane 
*'  persons  charged  with  offences,  and  to  give 
*'  better  effect  to  inquisitions  of  lunacy  taken 
**  in  India." 

17.  This  Act  shall  anply  to  a  prisoner  who 
has  been  convicted,  ana  to  a  criminal  lunatic 
who  has  become  a  criminal  lunatic,  before  the 
passing  of  this  Act,  in  like  manner  as  if  he 
nad  been  convicted  and  become  a  criminal 
lunatic  after  the  commencement  of  this  Act. 

18.  In  this  Act,  unless  the  context  otherwise 
requires,  the  following  expressions  have  the 
following  meanings ;  that  is  to  say. 

The  expression  "British  possession"  does 
not  include  any  place  within  the  United  King- 
dom, the  Isle  of  Man,  or  the  Channel  Islands, 
but  includes  all  other  territories  and  places 
being  part  of  Her  Majesty's  dominions,  and 
all  territories  and  places  within  Her  Majesty's 
dominions  which  are  not  part  of  India  and  are 
under  one  legislature  shall  be  deemed  to  be 
one  British  possession,  and  any  part  of  India 
under  a  Governor  or  Lieutenant  Grovemor 
shall  be  deemed  to  be  one  British  possession. 

The  expression  **  India  "  means  all  territories 
and  places  within  Her  Majesty's  dominions 
which  are  subject  to  the  Governor  General  of 
India  in  Council. 

The  expression  "legislature,"  where  there 
are  local  legislatures,  as  well  as  a  central 
legislature,  means  the  central  legislature  only, 
and  in  everv  part  of  India  means  the  Governor 
General  in  Council. 

The  expression  **  Secretary  of  State  "  means 
one  of  Her  Majesty's  Principal  Secretaries  of 
State. 

The  expression  "Governor"  means  any 
person  or  persons  administering  the  govern- 
ment of  a  British  possession,  and  includes  the 
Governor  General  of  India  and  also  the 
Governor  and  Lieutenant  Gtovernor  of  any 
part  of  India. 

The  expression  "  Colonial  Secretary "  in- 
cludes a  person  performing  the  like  duties  as  a 
Colonial  Secretary,  whether  known  as  Govern- 
ment Secretary,  Chief  Secretary  to  the  Govern- 
ment, or  by  any  other  title. 

The  expression  "  prison"  includes  anyplace 
for  the  confinement  or  detention  of  prisoners 
whether  convicted  or  unconvicted. 
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The  expression  '*  senteiico  of  imprisoii- 
inent "  means  any  sentence  involving  confine- 
ment in  a  prison,  whether  combined  or  not 
with  labour,  and  whether  known  as  penal 
servitude,  imprisonment  with  hard  labour, 
rigorous  imnrisonment,  imprisonment,  or 
otherwise,  and  includes  a  sentence  awarded  by 
way  of  commutation  as  well  as  an  original 
sentence  passed  by  the  court. 

The  expression  "  criminal  lunatic  "  means  a 


person  detained  in  custody  by  reason  of  his 
naving  been  charged  with  an  offence,  and 
either  found  to  have  been  insane  at  the  time  of 
such  offence,  or  found  or  certified  or  otherwise 
lawfully  proved  to  be  unfit  on  the  groaod  of 
his  insanity  to  be  tried  for  the  same,  and  in- 
cludes a  person  convicted  of  an  offence  and 
afterwardB  certified  or  otherwise  lawfuUy 
proved  to  be  insane. 


Chap.  32. 
Royal  Military  Asylum  Chelsea  (Transfer)  Act,  1884. 


ABSTRACT  07  THE  EKACTMEinS. 

1.  ShoH  title. 
2. 

3.  General  savhig. 
Schedule. 


An  Act  for  transferring  the  Royal 
Military  Asylum  at  Chelsea  from  the 
Commissioners  of  Her  Majesty's 
Woods,  Forests,  and  Land  Revenues 
to  the  Commissioners  of  Her  Majesty's 
Works  and  Public  Buildings. 

(28th  July  1884.) 

Whereas  the  Royal  Military  Asylum  at 
Chelsea  and  the  lands  and  bnildings  connected 
therewith  and  described  in  the  schedule  to 
this  Act  are  now  under  the  management  of 
the  Commissioners  of  Her  Majesty's  Woods, 
Forests,  and  Land  Revenues  (herein-after 
termed  the  Commissioners  of  Woods),  and  it 
is  expedient  that  the  same  be  vested  in  and 
placed  under  the  management  of  the  Commis- 
sioners of  Her  Majesty's  Works  and  Public 
Buildings  (herein-after  termed  the  Commis- 
sioners of  Works) : 

Be  it  therefore  enacted  by  the  Queen's  most 
Excellent  Majesty,  by  and  with  the  advice  and 
consent  of  the  Lords  Spiritual  and  Temporal, 
and  Commons,  in  this  present  Parliament 
assembled,  and  by  the  authority  of  the  same, 
as  follows : 

1.  This  Act  may  be  cited  as  the  Boyal 
Military  Asylum  (ybelsea  (Transfer)  Act,  183^. 

2.  From  and  after  the  passing  of  this  Act 
the  Boyal  Military  Asylum  at  Chelsea,  with 
the  lands  and  buildings  thereon  described  in 
the  schedule  to  this  Act,  shall  by  virtue  of 
this  Act  be  vested,  free,  and  discharged  from 


the  leasehold  interest  in  any  part  thereof  of 
any  one  of  Her  Majesty's  Principal  Secretaries 
of  State,  in  the  Commissioners  of  Works  and 
their  successors  as  incorporated  by  the  Works 
and  Public  Buildings  Act,  1874,  for  the  estate 
or  interest  and  purposes,  and  upon  the  tmsu, 
and  subject  to  the  leases  (save  as  aforesaid) 
rights  of  way  and  other  rights  (if  any),  for 
upon  and  subject  to  which  the  said  Asylnm 
and  premises  or  any  of  them  were  respectively 
vested  in  the  Crown  or  any  person  or  persons 
on  behalf  of  the  Crown  immediately  before  the 
passing  of  this  Act ;  and  the  Commissioners  of 
Works  shall  have  the  management  of  the  said 
Asylum  and  premiaes,  and  shall  in  relation 
thereto  exercise  and  perform  all  powers  and 
duties  and  be  subject  to  all  liabilities  which 
would  have  been  exercised  and  performed  by 
the  Commissioners  of  Woods,  or  any  other 
person  or  persons  on  behalf  of  the  Crown,  or 
to  which  the  Commissioners  of  Woods,  or  any 
other  person  or  persons  on  behalf  of  the  Crown, 
would  have  been  subject  if  this  Act  had  not 
passed. 

3.  Saving  always  to  all  persons,  bodies 
politic  or  corporate,  and  their  respective  heirs, 
executors,  administrators,  sucoessors,  and 
assigns  (other  than  Her  Majesty,  her  heirs 
and  successors,  her  Secretaries  of  State,  and 
the  Commissioners  of  Woods  and  the  Commis- 
sioners of  Works),  all  such  estates,  rights, 
titles,  claims,  and  demands  whatsoever  as  they 
respectively  have  at  the  passing  of  this  Act  or 
might  or  conld  have  had  if  this  Act  had  not 
passed. 
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Schedule. 


All  tboee  several  pieces  or  parcels  of  land 
with  the  bnildings  thereon,  situated  in  the 
parish  of  St.  Luke,  Chelsea,  containing 
together  about  ten  acres,  and  coloured  pink 
on  a  plan  which  has  been  signed  by  the 
Honourable  Charles  Alexander  Gore,  a  Com- 


missioner of  Her  Majesty's  Woods,  Forests, 
and  Land  Eevennes,  and  The  Eight  Honour- 
able George  Shaw  Lefevre,  First  Commissioner 
of  Her  Majesty's  Works  and  Public  Buildings, 
and  which  is  deposited  in  the  Office  of  Land 
and  Bevenue  Becords  and  Inrolments. 


Chap.  33. 
Newcastle  Chapter  Acty  1884. 


ABSTRACT  OF  THE  ENACTICENTS. 

1.  BhMi  tiOe. 

2.  Tran$feT  of  canonry  in  Durha/m  to  cathedral  of  NewcasUe. 

3.  Eetablishment  of  chapter  of  NewcaaUe. 

4.  Statutes  for  the  chapter. 

5.  Income  of  dean  ana  canons  of  Newcastle, 

6.  Provision  for  estalilishment  of  canons  ai  Newcastle  before  foundation  of  dean  and  chapter. 

7.  Trusts  of  Newcastle  Chapter  Endowment  Fund. 

8.  Scheme  of  Ecclesiastical  Commissioners  approved  by  Order  in  Council  for  carrying  into  effect 

the  Act. 

9.  Validity  and  vvblication  of  Orders  in  CounoiL 

10.  Common  fund  of  Commissioners  not  applicable  to  endowment. 

11.  Payment  out  of  estate  of  deceased  person  of  stfhscriptions  promised  by  him  for  endowment  fund, 

12.  2Vait#/er  ofpoJtmmage  of  benefices  in  diocese  of  Newcastle. 

13.  Provision  as  to  eaoisUng  Archdea>eon  of  Northumberland. 

SCHBDULES. 


An  Act  to  make  provipion  for  the  foan- 
dation  of  a  Dean  and  Chapter  for  the 
Bishopric  of  Newcastle,  and  for  the 
transfer  to  the  Cathedral  Church  of 
Newcastle  of  one  of  the  canonries  in 
the  Cathedral  Church  of  Durham,  and 
for  the  transfer  of  certain  ecclesiastical 
patronage  to  the  Bishopric  and  Chap- 
ter of  Newcastle,  and  for  other  pur- 
poses connected  therewitL 

(28th  July  1884.) 

Whzbsas  a  bishopric  of  Newcastle  has  been 
founded  in  pursuance  of  the  Bishoprics  Act, 
1878,  and  under  that  Act  the  endowment  of 
the  bishopric  of  Newcastle  is  to  be  held  by  the 
Ecclesiastical  Commissioners  for  England  (in 
this  Act  referred  to  as  the  Ecclesiastical  Com- 
missioners) upon  trust  to  provide  the  income 
therein  mentioned  and  a  residence  for  the 
Bishop  of  Newcastle,  and  subject  thereto  to 
make  good  to  the  bishopric  of  Durham  the 
portion  of  the  endowment  or  income  of  that 
bishopric  transferred  in  pursuance  of  the  said 


Act  to  the  bishopric  of  Newcastle,  and  subject 
as  aforesaid,  upon  trust  for  the  foundation  of  a 
dean  and  chapter  for  the  bishopric  in  such 
manner  as  may  be  from  time  to  time  provided 
by  Order  in  Council : 

And  whereas  in  pursuance  of  the  said 
Act  an  Order  in  Council  was  made  on  the 
eighteenth  day  of  August  one  thousand  eight 
hundred  and  eighty-two,  confirming  a  scheme 
of  the  Ecclesiastical  Commissioners,  and  by 
such  Order,  among  other  matters,  the  Arch- 
deacon of  Northumberland  was  constituted  an 
officer  of  the  diocese  of  Newcastle,  and  subject 
to  the  episcopal  jurisdiction  of  the  Bishop  of 
Newcastle  and  not  of  the  Bishop  of  Durham, 
and  the  arcbidiaconal  dignity  of  such  Arch- 
deacon was  transferred  from  the  Cathedral 
church  of  Durham  to  the  cathedral  church  of 
Newcastle,  and  the  endowment  belonging  to 
such  archdeaconry  was  directed  to  continue  to 
belong  to  the  same,  notwithstanding  the 
transfer  of  the  archdeaconry  from  the  diocese 
of  Durham  to  the  diocese  of  Newcastle : 

And  whereas  before  the  passing  of  the 
Bishoprics  Act,  1878,  a  canonry  in  the 
catheoral  church  of  Durham  had  been  an- 
nexed  and   united   to   the   archdeaconry  of 
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Nortbumborland,  and  it  is  expedient  to  pro- 
vide for  the  transfer  of  tlie  endowment  of  sach 
canonry  to  the  cathedral  church  at  Newcastle  : 

Ajid  whereas  the  Bishop  of  Durham  assents 
to  the  said  transfers,  ana  it  is  expedient  to 
make  provision  with  respect  thereto : 

Be  it  therefore  enacted  by  the  Queen's  most 
Excellent  Majesty,  by  and  with  the  advice  and 
consent  of  the  Lords  Spiritual  and  Temporal, 
and  Commons,  in  this  present  Parliament 
assembled,  and  by  the  autnority  of  the  same, 
as  follows : 

1.  This  Act  may  be  cited  as  the  Newcastle 
Chapter  Act,  1884. 

2.  When  the  canonry  in  the  cathedral  church 
of  Durham  which  at  the  passing  of  this  Act  is 
annexed  to  the  archdeaconry  of  Northumber- 
land first  becomes  vacant  after  the  passing  of 
this  Act,  then  as  from  the  date  of  the  vacancy, 
the  canonry  so  vacant  shall  be  suspended,  and 
the  endowment  thereof  with  the  exception  of 
the  house  attached  thereto  shall  be  transferred 
to  the  dean  and  chapter  of  the  cathedral  church 
of  Newcastle,  if  then  founded,  and  if  not,  to 
the  Newcastle  Chapter  Endowment  Fund,  and 
subject  to  the  provision  in  favour  of  the  person 
who  holds  the  archdeacpnry  at  the  passing  of 
this  Act,  there  shall  be  paid  to  the  Archdeacon 
of  Northumberland  for  the  time  being,  out  of 
the  income  of  the  endowment  so  transferred, 
such  annual  sum  as  the  Ecclesiastical  Commis- 
sioners from  time  to  time  fix. 

3.  (1.)  Whenever  the  Ecclesiastical  Commis- 
sioners certify  to  Her  Majesty  under  their 
common  seal  that  the  net  income  of  the  New- 
castle Chapter  Endowment  Fund  will  provide 
such  minimum  income  as  herein-after  men- 
tioned for  a  dean  and  not  less  than  four  re- 
sidentiary canons.  Her  Migesty  by  Order  in 
Council  may  found  a  dean  and  chapter  of 
Newcastle,  and  constitute  them  a  body  cor- 
porate, with  all  the  riehts  and  powers  of  other 
cathedral  chapters  in  England,  or  with  such  of 
them  as  to  Her  Majesty  may  seem  fit,  and  may 
subject  them  to  the  jurisdiction  of  the  Bishop 
of  Newcastle  as  visitor. 

(2.)  The  dean  and  chapter  of  Newcastle,  and 
the  endowment  thereof,  shall  be  deemed  for 
all  purposes  to  be  subject  to  the  same  laws  as 
the  dean  and  chapter  of  any  other  bishopric  in 
England,  and  the  endowment  thereof ;  and  the 
deanery  shall  be  in  the  direct  patronage  of 
Her  Majesty,  and  ever^  canonry  shall  be  in 
the  patronage  of  the  Bishop  of  Newcastle  for 
the  time  being. 

4.  It  shall  be  lawful  for  Her  Majesty  from 
time  to  timo,  by  Order  in  Council,  to  make. 


and  when  made  alter  and  revoke,  statutes  for 
the  order,  rule,  and  governance  of  the  dean 
and  chapter  of  Newcastle,  and  the  members, 
officers,  and  endowment  thereof. 

5.  For  the  purposes  of  this  Act  the  minimum 
income  shall  be  a  net  annual  income  for  a 
dean  of  one  thousand  pounds,  and  for  a  canon 
of  three  hundred  pounds,  exclusive  in  both 
cases  of  the  value  of  any  residence. 

6.  (1.)  When'ever  from  time  to  time  before 
the  foundation  of  a  dean  and  chapter  of  New- 
castle the  Ecclesiastical  Commissioners  certify 
to  Her  Majesty  under  their  common  seal  that 
the  net  income  of  the  Newcastle  Chapter  En- 
dowment Fund  will  provide  such  minimum 
income  as  is  mentioned  in  this  Act  for  any 
canon  or  canons.  Her  Majesty  by  O^er  in 
Council  ma^  establish  a  residentiary  canonry 
or  residentiary  canonries  in  the  cathedral 
church  of  Newcastle,  and  assign  thereto  an 
income  not  being  less  than  the  mininum 
income,  and  by  the  same  or  any  other  Order 
in  Council  may  from  time  to  time  define  the 
duties  which  an  incumbent  of  any  such  canonry 
is  to  perform  in  the  said  catheiual  church  and 
in  the  administration  of  the  diocese  of  New- 
castle. 

(2.)  Whenever  the  Ecclesiastical  Commis- 
sioners certify  to  Her  Majesty,  under  their 
common  seal,  that  the  endowment  of  a  canomy 
of  Durham  has  been  transferred  to  the  New- 
castle Chapter  Endowment  Fund,  in  pursuance 
of  this  Act,  there  may  be  established  by  Ker 
Majesty,  by  Order  in  Council,  in  the  cathedral 
church  of  Newcastle,  in  pursuance  of  this 
section,  a  residentiary  canonry  annexed  to  the 
archdeaconry  of  Northumberland,  but  the 
duties  which  the  incumbent  of  such  canonry 
is  to  perform,  shall  be  such  as,  in  the  opinion 
of  Her  Majesty  in  Council,  will  not  interfere 
with  the  performance  of  his  duties  as  Arch- 
deacon of  Northumberland. 

(3.)  Every  canonry  established  in  pursuance 
of  this  section  shall  be  in  the  patronage  of  the 
Bishop  of  Newcastle  for  the  time  being,  and 
the  incumbent  of  every  such  canonry  shall 
hold  his  office  by  the  same  tenure  as  the  in- 
cumbent of  any  other  canoniy  in  England, 
and,  subject  to  anv  exceptions  contained  in 
any  such  Order  in  Council,  the  law  relating  to 
other  canonries  in  England  shall,  so  far  as 
mav  be  consistently  with  the  tenour  thereof 
and  with  the  circumstances  of  the  case,  apply 
to  a  canonry  so  established,  and  to  the  incum- 
bent thereof. 

7.  (1.)  The  Newcastle  Chapter  Endowment 
Fund  shall  be  held  upon  trust  to  pay  the  anniul 
sum  charged  thereon  by  t^s  Act  to  the  Arch- 
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deaocii  of  Northumberland,  and  subject  thereto 
upon  trust  for  the  foundation  of  a  dean  and 
chapter  of  Newcastle.  There  shall  be  carried 
to  tnat  fund  such  portion,  if  any,  of  the  New- 
castle Bishopric  Endowment  Fund  as  is  ap- 
plicable for  the  said  trust. 

(2.)  The  annual  income  arising  from  the 
Newcastle  Chapter  Endowment  Fund  shall, 
until  the  dean  and  chapter  is  founded  in  pur- 
suance of  this  Act,  be  applied  in  paying  the 
Archdeacon  of  Northumberland  and  the  in- 
cumbent of  any  canonry  established  in  pur- 
suance of  this  Act,  and,  subject  to  that  pay- 
ment, shall  be  invested  and  accumulated  as 
part  of  the  fund. 

(3.)  The  Ecclesiastical  Commissioners  shall 
have  the  same  power  with  respect  to  sale,  in- 
vestment, management,  leasing,  or  other  deal- 
ing in  the  case  of  the  fund  as  they  have  in  the 
case  of  the  Newcastle  Bishopric  Endowment 
Fund. 

8.  The  Ecclesiastical  Commissioners  may 
from  time  to  time  submit  for  the  approval  of 
Her  Majesty  in  Council  a  scheme  or  schemes 
for  all   or "  any    of   the    following    matters  ; 

namely, 

(1.)  For  the  transfer  to  the  dean  and  chapter 
of  Newcastle,  or  to  the  Newcastle  Chapter 
Endowment  Fund,  of  the  endowment  of 
the  canonry  of  Durham,  directed  by  this 
Act  to  be  so  transferred ; 

(2.)  For  transferring  to  the  dean  and  chapter 
of  Newcastle,  when  founded,  the  Newcastle 
Chapter  Endowment  Fund ;  and 

(3.)  For  making  such  provisions  and  ar- 
rangements as  may  be  necessary  for  carry- 
ing? into  complete  effect  the  said  transfers 
and  the  founoation  of  the  dean  and  chapter 
of  Newcastle  and  the  payment  of  the 
Archdeacon  of  Northumberland  and  the 
establishment  of  any  canonry  or  canonries 
in  the  cathedral  church  of  Newcastle,  and 
this  Act  and  any  Order  in  Council  made 
thereunder,  and  all  matters  incidental  to 
anything  before  in  this  section  mentioned. 

9.  (1.)  An  Order  in  Council  made  in  pursu- 
ance of  this  Act  shall  have  effect  as  if  it  were 
celiac  ted  in  this  Act. 

(2.)  An  Order  in  Council  made  in  pursuance 
of  this  Act  shall  be  published  in  the  London 
(jazette,  and  laid  before  both  Houses  of  Parlia- 
ment forthwith  after  it  is  made,  if  Parliament 
be  then  in  session,  or  if  not,  within  one  month 
after  the  commencement  of  the  then  next 
session  of  Parliament. 

(3.)  A  scheme  made  in  pursnance  of  this  Act 
shall  be  of  no  effect  until  it  has  been  approved 
l>y  Order  in  Council. 

Vol.  LXTII. — Law  Jour.  Stat. 


10.  Nothing  in  this  Act  shall  authorise  the 
Ecclesiastical  Commissioners  to  apply  any 
portion  of  their  common  fund  towards  tho 
endowment  of  the  dean  and  chapter  of  New- 
castle, or  of  any  canonry  in  the  cathedral 
church  of  Newcastle,  save  in  so  far  as  relates 
to  the  endowment  of  the  canonry  of  Durham 
directed  by  this  Act  to  be  transferred. 

11.  (1.)  Wliere  either  before  or  after  the 
passing  of  this  Act  a  person  having  promised 
a  contribution  to  the  Newcastle  Bishopric 
Endowment  Fund,  or  to  the  Newcastle  Chapter 
Endowment  Fund,  has  died  before  payment  of 
the  whole  or  some  part  of  the  contribution  so 
promised,  the  person  administering  the  estate 
of  such  deceased  person  may,  by  leave  of  the 
High  Court  of  Justice,  pay  out  of  such  estate 
the  whole  or  any  part  of  the  contribution  pro- 
mised, or  of  the  portion  unpaid  as  aforesaid, 
and  the  Court  may  give  such  permission  if, 
after  such  inquiry  and  with  such  consents  (if 
any)  as  to  the  Court  seems  proper,  it  seems  to 
the  Court  under  all  the  circumstances  of  the 
case  reasonable  to  authorise  such  payment, 
and  the  Court  may  make  such  order  as  to  the 
costs  of  the  application  and  give  such  direc- 
tions respecting  the  payment  of  the  contribu- 
tion as  to  the  Court  seems  proper. 

(2.)  Subject  to  rules  of  court,  an  appli- 
cation for  the  purpose  of  this  section  may  be 
made  to  a  judge  of  the  Chancery  Division  in 
chambers  in  a  summary  manner,  and  may  be 
made  although  there  is  no  action  for  the 
administration  of  the  said  estate. 

12.  The  patronage  of  any  benefices  in  the 
diocese  of  Newcastle  belonging  to  the  bishopric 
of  Carlisle,  the  bishopric  of  Chester,  the 
bishopric  of  Manchester,  or  the  vicarage  of 
Newcastle  may,  with  the  approval  of  the 
Archbishop  of  York  and  of  the  Ecclesiastical 
Commissioners,  be  transferred  by  deed  executed 
by  the  bishop  of  the  bishopric,  or  vicar,  for  the 
time  being  holding  the  patronage,  and  regis- 
tered in  the  re^istrv  of  the  diocese  of  New- 
castle, and  published  in  the  ''London  Gazette,'* 
to  the  bishopric  of  Newcastle  or  to  tho  dean 
and  chapter  of  Newcastle  and  their  successors ; 
and  the  patronage  of  the  benefice  of  By  well 
Saint  Peter,  in  the  archdeaconry  of  Northum- 
berland and  diocese  of  Newcastle,  and  now  in 
the  patronage  of  the  dean  and  chapter  of 
Durham,  shall,  on  the  passing  of  this  Act, 
vest  in  the  Archdeacon  of  Northumberland 
for  the  time  being,  and  the  patronage  of  the 
benefice  of  Saint  Mary  Le  Bow,  in  the  city  and 
diocese  of  Durham,  and  now  in  the  patronage 
of  the  Archdeacon  of  Northumberland,  shall, 
on  the  passing  of  this  Act,  vest  in  the  dean 
and  chapter  of  Durham. 

The  patronage  of  the  benefices  set  forth  in 
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Schedule  A.  to  this  Act,  and  now  vested  in  the 
dean  and  chapter  of  Durham,  shall,  imme- 
diately on  the  passing  of  this  Act,  vest  in  and 
be  exercised  by  the  Bishop  of  Newcastle  and 
his  snccessors. 

And  the  patronage  of  the  benefices  set  forth 
in  Schedule  B.  to  this  Act,  and  now  vested  in 
the  dean  and  chapter  of  Durham,  shall  vest  in 
and  be  exercised  by  the  dean  and  chapter  of 
Newcastle  as  soon  as  they  shall  be  legally  con- 
stituted a  corporate  body  with  power  to  hold 
and  exercise  ecclesiastical  patronage. 

13.  The  person  who  holds  the  archdeaconry 
of  Northumberland  at  the  passing  of  this  Act, 
shall  be  entitled  to  continue  to  reside  as  canon 
of  Durham  until  he  is  collated  or  instituted  to 


SCHEDULE  A. 


Section  12         Holy  Trinity,  Berwick-upon-Tweed, 
Spittal, 
Scremerston, 
Holy  Island, 

and 
Wall  send. 


a  benefice  within  the  diocese  of  Newcastle, 
when  he  shall  at  once  resign  the  canonry  of 
Durham,  and  such  person  may  resign  the 
canonry  of  Durham  without  resigning  tbe 
archdeaconry  of  Northumberland,  and  the 
canonry  so  resigned  shall  become  vacant  within 
the  meaning  of  this  Act ;  and  after  such  re- 
signation, there  shall  be  paid  to  him,  so  long 
as  he  remains  archdeacon  of  Northumberland, 
the  net  income  of  the  endowment  of  the 
canonry  transferred  by  this  Act.  Nothing  in 
any  law  or  statute  shall  be  deemed  to  prevent 
the  person  who  is  archdeacon  of  Northumber- 
land at  the  passing  of  this  Act  from  being 
honorary  canon  in  the  cathedral  church  of 
Newcastle. 


J>»Co«^ 
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Whittonstall, 

Cambois, 

Choppington, 

ana 
Duddo. 


Section  li- 


Chap.  34. 
Elections  (Hours  of  Poll)  Act,  1884. 


ABSTRACT  OF  THE  ENACnTENTS. 


1.  Hours  afppUing  in  horoughs  wUh  more  than  three  tluyusantl  eleetors, 

2.  Definitions, 

3.  Short  tUle. 


An  Act  to  extend  the  Hours  of  Polling  at; 
Parliamentary  and  Municipal  Elections 
in  certain  Boroughs. 

(28th  July  1884.) 

Be  it  enacted  by  the  Queen's  most  Excellent 
Majesly,  by  and  with  the  advice  and  consent 
of  the  Lords  Spiritual  and  Temporal,  and  Com- 
mons, in  this  present  Parliament  assembled, 
and  by  the  authority  of  the  same,  as  follows : 

1.  (1.)  At  every  parliamentary  or  municipal 
election  to  which  this  Act  applies  the  poll  (if 
any)  shall  commence  at  eight  o'clock  in  the 
forenoon  and  be  kept  open  until  eight  o'clock 
in  the  afternoon  of  tbe  same  day  and  no 
longer. 


(2.)  A  parliamentary  election  to  which  this 
Act  applies  shall  be  an  election  of  a  member 
or  members  to  serve  in  Parliament  for  any 
parliamentary  borough  within  the  meaning  of 
this  Act  which  has,  for  the  time  being,  as 
appears  from  the  number  of  names  entei^Mi  in 
the  register  of  electors  for  the  time  being  in 
operation  in  such  borough,  a  number  of 
registered  electors  exceeding  three  thousand. 

(3.)  A  municipal  election  to  which  this  Act 
applies  shall  be  an  election  of  a  councillor, 
commissioner  of  police,  auditor,  or  revising 
assessor  in  any  municipal  borough  within  the 
meaning  of  this  Act  or  in  anv  ward  thereof, 
where  the  whole  or  part  of  the  area  of  such 
borough  is  co-extensive  with,  or  included  in 
the  area  of  a  parliamentary  borough  with  such 
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nnmber  of  registered  electors  as  above  in  this 
section  mentioned. 

2.  In  this  Act— 

The  expression  "parliamentary  borongli" 
means  any  city,  borough,  place,  or  combi- 
nation of  places  (nob  being  a  county  at 
large  or  division  of  a  county  at  large,  or 
nniversity  or  universities)  which  returns 
a  member  or  members  to  serve  in  Parlia- 
ment; and 

The  expression  **  municipal  borough  "means, 
as  regards  England,  a  borough  subject  to 
the  Municipal  Corporations  Act,  18§2,  and 
as  regards  Scotland,  means  a  burgh  or 


town  which  has  a  town  council  or  police 
commissioners,  and  as  regards  Ireland 
means  a  borough  subject  to  the  Act  of  the 
session  of  the  third  and  fourth  years  of 
the  reign  of  Her  present  Majesty,  chapter 
one  hundred  ana  eight,  intituled  '*An 
'*  Act  for  the  regulation  of  municipal 
*'  Corporations  in  Ireland  "  and  the  Acts 
amending  the  same : 
The  word  **  councillor  *'  shall,  in  Ireland,  be 
taken  to  include  alderman. 

3.  This  Act  may  be  cited  as  the  Elections 
(Hours  of  Poll)  Act,  1884. 


Chap.  35. 
Cou%dy  of  Dublin  Jurors*  and  Voters'  Revision  Act,  1884. 


ABSTRACT  OF  THE  ENACTITENTS. 

1.  ShoH  title. 

2.  Power  to  appoint  revising  barrister. 

3.  Provision  for  absence  of  revising  barrister, 

4.  Deduction  from  salary  of  future  Recorders. 


An  Act  to  facilitate  the  Bevision  of  Lists 
of  Jurors  and  Voters,  and  the  Regis- 
tration of  Voters,  in  the  Countv  of 
Dublin.  (28th  July  1884.) 

Be  it  enacted  by  the  Queen's  most  Excellent 
Majesty,  by  and  with  the  advice  and  consent 
of  the  Lords  Spiritual  and  Temporal,  and 
Commons,  in  this  present  Parliament  assem- 
bled, and  by  the  authority  of  the  same,  as 
follows : 

1 .  This  Act  may  be  cited  for  all  purposes  as 
the  County  of  Dublin  Jurors*  and  Voters' 
Revision  Act,  1884. 

2.  It  shall  be  lawful  for  the  Lord  Lieutenant 
or  other  chief  governor  or  governors  of  Ireland 
for  the  time  being  from  time  to  time  to 
appoint  a  barrister-at-law,  who  shall  have 
actaally  practised  ten  years  at  the  least  in  the 
Superior  Courts  in  Dublin,  and  who  shall  not 
at  the  time  of  his  appointment  have  ceased  to 
practise,  to  discharge  all  the  duties  with  re- 
l^rd  to  the  registration  of  parliamentary 
voters,  and  the  revision  of  the  list  of  jurors,  in 
the  county  of  Dublin  which  are  capable  of 
being  discharged  by  the  Recorder  of  Dublin. 

Alter  such  appointment  has  been  made,  the 
Recorder  shall  cease  to  discharge  the  duties 


with  reference  to  the  registration  of  voters 
and  the  revision  of  the  lists  of  jurors,  hereto- 
fore discharged  by  him.  The  person  so  ap- 
pointed shall  have,  with  respect  to  such  regis- 
tration and  revision,  the  same  powers,  duties, 
rights,  and  privileges  as  the  saia  Recorder. 

The  provisions  of  the  several  Acts  which 
regulate  the  registration  of  parliamentary 
voters  in  counties  in  Ireland,  and  the  revision 
of  the  lists  of  jurors,  shall  apply  to  the  duties 
with  reference  to  such  registration  and  revi- 
sion from  time  to  time  performed  by  the 
person  so  appointed,  as  fully  as  such  provi- 
sions would  have  applied  if  those  duties  had 
been  performed  by  the  said  Recorder. 

The  person  so  appointed  shall  be  stjrled 
"  revising  barrister  for  the  county  of  Dublin," 
and  shall  hold  office  during  good  behaviour, 
and  shall  be  paid  out  of  moneys  to  be  provided 
by  Parliament  such  annual  salary  as  the  Lord 
Lieutenant  or  other  chief  governor  or  gover- 
nors of  Ireland  with  the  consent  of  the  Com- 
missioners of  Her  Majesty's  Treasury  may 
appoint. 

3.  In  case  the  Lord  Chancellor  or  Keeper  or 
Commissioners  of  the  Great  Seal  of  Ireland  for 
the  time  being  are  satisfied  that  the  revising 
barrister  for  the  county  of  Dublin  is  unable 
from  unavoidable  absence   or  illness  to  dis- 
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charge  his  duties  as  such  revising  barrister,  it 
shall  be  lawful  for  the  Lord  Chancellor  or 
Keeper  or  Commissioners  to  appoint  some 
other  barrister,  qualified  as  by  this  Act  is  pro- 
vided in  the  case  of  the  revising  barrister  for 
the  county  of  Dublin,  to  do  the  duty  of  the 
revising  barrister  for  the  coimty  of  Dublin  for 
such  time  as  such  absence  or  illness  shall  con- 
tinue. Every  person  so  appointed  shall  be 
paid  such  sum  as  the  said  Lord  Chancellor  or 


Keeper  or  Commissioners  shall  appoint,  whicli 
shall  be  deducted  from  the  sahJy  of  the  said 
revising  barrister. 

4f.  When  first  after  the  passing  of  this  Act 
a  vacancy  occurs  in  the  otfice  of  Recorder  of 
Dublin,  there  shall  be  deducted  from  the 
salary  of  the  person  appointed  to  be  Recorder, 
and  of  his  successors  in  that  office,  an  snnn&l 
sum  of  one  hundred  pounds. 


Chap.  36. 
Prisons  {Ireland)  Amendment  Aci^  1884. 


ABSTRACT  OP  THE  ENACTMENTS. 


1.  Short  title, 

2.  Expense  of  prisoners  to  he  defrayed  out  of  moneys  provided  by  Parliament. 

3.  Joint  visiting  committees  for  prisons  tisedfor  more  counties  than  one. 
4f.  Interpi'etation. 


An  Act  to  amend  the  General  Prisons 
(Ireland)  Act,  1877,  in  certain  par- 
ticulars. (28th  July  1884.) 

Be  it  enacted  by  the  Queen's  most  Excellent 
Majesty,  by  and  with  the  advice  and  consent 
of  the  Lords  Spiritual  and  Temporal,  and  Com- 
mons, in  this  present  Parliament  assembled, 
and  by  the  authority  of  the  same,  as  follows  : 

1.  This  Act  may  be  cited  as  the  Prisons 
(Ireland)  Amendment  Act,  1884. 

2.  From  and  after  the  passing  of  this  Act 
the  expenses  incurred  in  respect  of  a  prisoner 
for  food,  clothing,  custody,  safe-conduct,  and 
removal  from  one  place  of  confinement  to 
another  or  otherwise,  from  the  period  when 
the  order  for  his  committal  to  prison  is  made 
until  his  death  or  discharge  from  pripon,  shall 
be  defrayed  out  of  moneys  provided  by  Parlia- 
ment, with  this  proviso,  that  nothing  in  this 
Act  shall  exempt  a  prisoner  from  payment  of 
any  costs  or  expenses  in  respect  of  his  convey- 


ance to  prison  or  otherwise  which  he  wonld 
have  been  liable  to  pay  if  this  Act  had  not 
been  passed. 

3.  Where  any  prison  is  not  exclusively  used 
for  the  confinement  of  prisoners  belonging  to 
any  one  county, — 

A  joint  visiting  committee  may,  notwith- 
stanmug  anything  contained  in  section  twenty- 
four  of  the  General  Prisous  (Ireland)  Act, 
1877,  be  appointed  for  such  prison,  if  the  Lord 
Lieutenant  so  orders ; 

A  joint  visiting  committee  shall  consist  of  so 
many  justices  as  the  Lord  Lieutenant  sha\\ 
prescribe,  who  shall  be  appointed  by  ench 
grand  juries,  and  in  such  proportions,  as  tbe 
Lord  Lieutenant,  having  regard  to  the  locality 
and  use  of  the  prison,  and  the  class  of  prisoners! 
confined  therein,  may  from  time  to  time  order 

4.  Expressions  used  in  this  Act  shall  respec- 
tively have  the  same  meaning  in  this  Act  as 
they  are  declared  to  have  in  tiie  (Jencral 
Prisons  (Ireland)  Act,  1877. 
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Chap.  37. 
Public  Libraries  Act^  1884. 


ABSTRACT  OF  THE  ENACTMENTS. 

1.  P(i«w  of  council,  hoard,  Sfc.  io  accept  parliamentary  grant. 

2.  Explanation  of  18  &- 19  Vict.  c.  70.  «.  18.,  18  ^  19  Vict  c.  70.  8.  9.,  a^wZ  30  ^  31  Kic^  c.  37.  ».  10. 

3.  Power  to  establish  library ,  museum,  or  school  for  science  or  art  in  connexion  with  any  of  the  others 

of  them. 

4.  Definitions, 

5.  Sh&rt  tUles. 

Schedule. 


An  Act  to  amend  the  Public  Libraries 
Acts.  (28th  July  1884.) 

Be  it  enacted  by  the  Queen's  most  Excellent 
Majesty,  by  and  with  the  advice  and  consent 
of  the  Lords  Spiritual  and  Temporal,  and 
Commons,  in  this  present  Parliament  assem- 
bled, and  by  the  authority  of  the  same,  as 
follows : 

1.  Whereas  doubts  have  arisen  as  to  whether 
authorities  acting  under  the  Public  Libraries 
Acts,  have  power  to  fulfil  the  conditions 
required  for  a  parliamentary  grant  in  aid  of 
the  establishment  of  a  school  of  science  and 
art,  and  it  is  expedient  to  remove  such  doubts : 
It  is  therefore  hereby  declared  and  enacted 

that,— 

Where  any  authority  acting  under  the 
Public  Libraries  Acts  accepts  a  grant  out  of 
moneys  provided  by  Parliament  from  any 
Committee  of  the  Privy  Council  on  Education 
towards  the  purchase  of  the  site,  or  the  erec- 
tion, enlargement,  or  repair,  of  any  school  for 
science  and  art,  or  school  for  science,  or  school 
for  art,  or  of  the  residence  of  any  teacher  in 
such  school,  or  towards  the  furnishing  of  any 
such  school,  such  authority  shall  have  power 
to  accept  such  grant  upon  the  conditions 
prescribed  for  the  acceptance  thereof  by  the 
i»aid  Committee,  and  to  execute  such  instru- 
ments as  may  be  required  by  the  said  Com- 
mittee for  carrying  into  effect  such  conditions, 
and  upon  payment  of  the  grant  shall,  together 
with  their  successors,  be  bound  by  such  con- 
ditions and  instrument,  and  have  power  and 
l)e  l)Ound  to  fulfil  and  observe  the  same. 

2.  Whereas  section  eighteen  of  the  Public 
Libraries  Act,  1855,  as  regards  England,  and 
section  nine  of  the  Public  Libraries  Act 
(Ireland),  1855,  as  regards  Ireland,  nrovide 
for  the  erection  of  buildings  "suitable  for 
'*  public  libraries,  or  masenms,  or  both,  or 
"  for  schools  for  science  or  art "  : 


And  whereas  section  ten  of  the  Public 
Libraries  Act  (Scotland),  1867,  provides  for 
the  erection  of  buildings  **  suitable  for  public 
*'  libraries,  art  galleries,  or  museums,  or  each 
**  respectively,  and  doubts  are  entertained  as 
to  the  meaning  of  those  provisions :  New, 
therefore,  it  is  hereby  declared  and  enacted 
that — 

Buildings  may  under  the  said  sections 
bo  erected  for  public  libraries,  public 
museums,  schools  for  science,  art  galleries, 
and  schools  for  art,  or  for  any  one  or 
more  of  those  objects. 

3.  (1.)  Where  any  of  the  following  insti- 
tutions, namely,  a  public  museum,  a  public 
library,  a  school  for  science  and  art,  a  school 
for  science,  a  school  for  art,  or  an  art  gallery 
has  been  established  either  before  or  after  the 
passing  of  this  Act  under  the  Public  Libraries 
Acts,  or  any  of  them,  there  may  at  anv  time 
be  established  in  connexion  therewith  any 
other  of  the  said  institutions  without  any 
further  proceedings  being  taken  under  the  said 
Acts. 

(2.)  Section  ten  of  the  Publio  Libraries 
Amendment  Act  (England  and  Scotland),  1866, 
and  section  seventeen  of  the  Public  Libraries 
Act  (Scotland),  1867,  are  hereby  repealed, 
without  prejudice  to  anything  done  under  those 
sections. 

4.  In  this  Act, — 

The  expression  **  Public  Libraries  Acts " 
means  as  respects  England,  Scotland,  and 
Ireland  respectively,  the  Acts  mentioned 
in  the  first,  second,  and  third  parts  respec- 
tively of  the  schedule  to  this  Act. 

The  expression  "  authority  acting  under  the 
Public  Libraries  Acts  "  means  the  council, 
board,  magistrates,  or  commissioners  act- 
ing in  execution  of  the  said  Public  Libraries 
Acts. 

5.  This  Act  may  be  cited  as  the  Public 
Libraries  Act,  1884. 
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The  Acts  mentioned  in  the  first  part  of  the 
schedule  to  this  Act  may  be  cited  together  with 
this  Act  as  the  Public  Libraries  (England)  Acts, 
1855  to  1884. 

Th^  Acts  mentioned  in  the  second  part  of 
the  schedule  to  this  Act  may  bo  cited  together 


with  this  Act  as  the  Public  Libraries  (Scotland 
Acts,  1867  to  1884. 

Tho  Acts  mentioned  in  the  third  part  of  the 
schedule  to  this  Act  may  be  cited  together  witL 
this  Act  as  tho  Public  Libraries  (Ireland)  Acu, 
1855  to  1884. 


>J<Koo^ 


Schedule. 


Pakt  I. 
Vahlic  Libraries  (England)  Acts. 


Session  aod  Chapter. 


Title. 


18  &  19  Vict.  c.  70  - 
29  &  30  Vict.  c.  114  - 
34  &  35  Vict.  c.  71  - 
40  &  41  Vict.  c.  54    - 


30  &  31  Vict.  c.  37  - 
34  &  35  Vict.  c.  59  - 
40  &  41  Vict.  c.  54  '- 


18  &  19  Vict.  c.  40  - 
40  &  41  Vict.  c.  15  - 
40  &  41  Vict.  c.  54    - 


The  Public  Libraries  Act,  1855. 

•  ,  The  Public    Libraries  Amendment  Act  (Euglaud  and 
I       Scotland),  1866. 

-     The  Public  Libraries  Act,  1855,  Amendment  Act,  1871, 

•  The  Public  Libraries  Amendment  Act,  1877. 

Pabt  II. 

FtibliG  Libraries  {Scotlatid)  Acts. 

The  Public  Libraries  Act  (Scotland),  1867. 

The  Public  Libraries  Act  (Scotland),  1867,  Amendment 

Act,  1871. 
The  Public  Libraries  Amendment  Act,  1877. 

Pabt  III. 

Public  Libraries  (Ireland)  Acts, 

The  Public  Libraries  Act  (Ireland),  1855. 

The  Public  Libraries  (Ireland)  Amendment  Act,  1877. 

The  Public  Libraries  Amendment  Act,  1877. 


CHAP.  38.] 


47  &  48  VICTORIA,  1884. 
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Chap.  38. 
Indian  Marine  Service  Act,  1884. 


ABSTilACT  OP  THE  ENACTMENTS. 

1.  Short  title. 

2.  Power  for  Governor  General  in  Council  to  maJce  la/wsfor  hidian  Marine  Service. 

3.  Definition  of  Indian  waters. 

4.  Effect  and  jtidicial  notice  of  laws  made  under  Act. 

5.  Restriction  on  or  power  to  make  law  imposing  sentence  ofdeaih. 

6.  Plaeing  of  vessels,  officers,  and  men  of  Indian  Marine  Service  under  Naval  Discipline  Acts 

in  time  of  war. 


An  Act  to  provide  for  the  regulation  of 
Her  Majesty's  Indian  Marine  Service. 

(28th  July  1884.) 

Whebeas  a  marine  establishment,  called  Her 
Majesty's  Indian  Marine  Service,  is  employed 
under  the  direction  of  the  Governor  General 
of  India  in  Council  for  the  transport  of  troops, 
the  guarding  of  convict  settlements,  uie 
suppression  of  piracy,  the  survey  of  coasts  and 
harbours,  the  visiting  of  lighthouses,  the  re- 
lief of  distressed  or  wrecked  vessels,  and  other 
local  objects,  and  is  maintained  out  of  the 
revenues  of  India : 

And  whereas  the  members  of  Her  Majesty's 
Indian  Marine  Service  are  not  subject  either 
to  the  Naval  Discipline  Act,  1866,  or  to  the 
Merchant  Shipping  Act,  1854,  and  Acts 
amending  it,  or  to  any  corresponding  law 
made,  enacted,  or  in  force  under  the  aumority 
of  the  Government  of  India ;  and  it  is  expe- 
dient that  the  Governor  General  of  India  in 
Council  should  have  power  to  make  laws  for 
the  purpose  of  maintaining  discipline  in  that 
semce: 

Be  it  therefore  enacted  by  the  Queen's  most 
Excellent  Majesty,  by  and  with  the  advice  and 
consent  of  the  Lords  Spiritual  and  Temporal, 
and  Commons,  in  this  present  Parliament 
assembled,  and  by  the  authority  of  the  same, 
as  follows : 

1.  This  Act  may  be  cited  as  the  Indian 
Marine  Service  Act,  1884. 

2.  The  Grovemor  General  of  India  in  Council 
shall  have  power,  subject  to  the  provisions 
contained  in  the  Indian  Councils  Act,  1861, 
as  amended  by  subsequent  Acts,  at  meetings 
for  the  purpose  of  making  laws  and  reguk- 
tions,  to  make  laws  for  all  persons  employed 
or  serving  in  or  belonging  to  Her  Majesty'^ 
Indian  Marino  Service :  Provided  as  follows, 

(a.)  A  law  made  under  this  section  shall  not 
apply  to  any  oficnco,  unless  the  vessel  t'^ 


which  the  ofiender  belongs  is  at  the  time 
of  the  commission  of  the  ofi'enco  within 
the  limits  of  Indian  waters  as  defined  by 
this  Act : 

(b.)  The  punishments  imposed  by  any  such 
law  for  offences  shall  be  similar  in 
character  to  and  shall  not  be  in  excess  of 
the  punishments  which  may  at  the  time  of 
making  the  law  bo  imposed  for  similai* 
offences  under  the  .  Acts  relating  to  Her 
Majesty's  Navy,  except  that  in  the  case  of 
persons  other  than  Europeans  or  Ameri- 
cans imprisonment  for  any  term  not  ex- 
ceeding fourteen  years,  or  transportation 
for  life  or  any  less  term,  may  be  substi- 
tuted for  penal  servitude. 

3.  For  the  purposes  of  this  Act  the  expres- 
sion *'  Indian  waters  "  includes  the  high  seas 
between  the  Cape  of  G<x>d  Hope  on  the  west 
and  the  straits  of  Magellan  on  the  east,  and 
all  territorial  waters  between  those  limits. 

4.  A  law  made  under  this  Act  shall,  until 
the  Governor  General  makes  known  that  he 
has  received  a  notification  of  the  disallowanco 
thereof  by  Her  Majesty,  or  until  the  repeal 
thereof,  be,  subject  to  the  provisions  of  this 
Act,  of  the  same  force  and  efi*ect  as  an  Act  of 
Parliament,  and  shall  be  taken  notice  of  by 
all  courts  of  justice  in  the  same  manner  as  if 
it  were  a  public  Act  of  Parliament. 

5.  Nothing  in  this  Act  shall  authorise  the 
Governor  General  in  Council,  without  the  pre- 
vious approval  of  the  Secretary  of  State  for 
India  in  Council,  to  make  any  law  whereby 
power  is  given  to  any  court  other  than  the 
High  Coui*ts  established  under  the  Act  of  the 
session  held  in  the  twenty-fourth  and  twenty- 
fifth  years  of  Her  Majesty,  chapter  one  hun- 
dred and  four  "  for  establbhing  High  Courts 
of  Judicature  in  India,"  to  sentence  to  the 
punishment  of  death  any  of  Her  Majesty'b 
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natural-born  subjects  born  in  Europe,  or  any 
child  of  any  such  subject. 

6.  In  case  a  state  of  war  exists  between  Her 
Majesty  and  any  foreign  power,  it  shall  be 
lawful  for  Her  Majesty  by  Proclamation  or 
Order  in  Council  to  direct  that  any  vessel 
belonging  to  Her  Majesty's  Indian  Marine 
Service  and  the  men  and  officers  from  time  to 
time  serving  thereon  shall  be  under  the  com.- 
mand  of  the  senior  naval  officer  of  the  station 


where  for  the  time  being  such  ship  may  be. 
And  while  any  such  vessel  is  under  such  com- 
mand such  vessel  shall  be  deemed  to  all  iutenU 
a  vessel  of  war  of  the  Boyal  Kavy,  and  the 
men  and  officers  from  time  to  time  serving  in 
such  vessel  shall  be  under  such  Naval  Duioi- 
pline  Act  or  Acts  as  may  be  in  force  for  the 
time  being  and  subgect  to  such  regulations  as 
may  be  issued  by  the  Lords  Ck)mmi88ione»  of 
the  Admiralty,  with  the  concurrence  of  the 
Secretary  of  State  for  India  in  Council. 


Chap.  39. 
Naval  Discipline  Act,  1884. 


ABSTRACT  OF  THE  ENACTMENTS. 

Amendment  of  Fart  III. 

1.  Am^endment  of  29  ^  30  Vict.  c.  109.  8.  56  as  to  trial  of  offences  by  officer  in  co^nmand  of  a  skip, 

Am>endment  of  Part  IV. 

2.  Amendm,ent  of  29  ^  30  Vict  c.  109.  8.  58  oa  to  holding  or  constittUion  of  courts-martial. 

Amendment  of  Part  V, 

3.  Am^endtnent  of  s.  70  as  to  sentence  of  penal  servitude  and  imprisonment, 

4.  A7nendment  of  s,  7^  as  to  cumulaiive  sentences  of  imprisonment. 

5.  Amendment  of  s,  74  as  to  commencement  of  term  of  im/prisonment, 

6.  Amendment  of  s,  81  as  to  the  Admiralty  setting  apart  buildings  and  ships  as  naval  prisons. 

Supplemental, 

7.  Construction  and  printing  of  Naval  Disciplvne  Act, 

Bepeal^  Commencement^  and  Sh-o^i  TUle. 

8.  Repeal  of  Acts,  and  samngn, 

9.  Comffn&ncemenl  of  Act, 
10.  ShoHtiOe, 

Schedule. 


An  Act  to  amend  the  Naval  Discipline 
Act,  1866.  (28th  July  1884.) 

Be  it  enacted  by  the  Queen's  most  Excellenli 
Majesty,  by  and  with  the  advice  and  consent 
of  the  Loros  Spiritual  and  Temporal,  and  Com- 
mons, in  this  present  Farliameut  assembled, 
and  by  the  authority  of  the  same,  as  follows  : 

Amendment  of  Part  III. 

1.  In  section  fifty-six  of  the  Naval  Discipline 
Act,  1866,  the  following  enactments  shall  be 
substituted  for  the  provisions  of  that  section 
relating  to  the  trial  of  an  offence  by  a  com- 
manding officer,  repealed  by  this  Act,  and 
shall  be  sub-sections  two  and  three  of  that 
section,  and  sub-section  three  shallbe  numbered 
four. 

(2.)  Any  offence  not  capital  which  is  triable 


under  this  Act,  and  (except  in  the  cases  b7 this 
Act  expressly  provided  for)  is  not  oommitted 
by  an  officer,  may,  under  such  regulations  as 
the  Admiralty  from  time  to  time  issne,  be 
summarily  tried  and  punished  by  the  officer  in 
command  of  the  ship  to  which  the  offender 
belongs  at  the  time  either  of  the  commission 
or  of  the  trial  of  the  offence,  subject  to  the 
restriction  that  the  commanding  officer  shall 
not  have  power  to  award  penal  servitude  or  to 
award  imprisonment  for  more  than  three 
months. 

(3.)  The  power  by  this  section  vested  in  an 
officer  commanding  a  ship  may, — 

(a.)  as  respects  persons  on  board  a  tender  to 
the  ship,  be  exercised,  when  the  tender  is 
absent  from  the  ship,  by  the  officer  in 
command  of  the  tender ;  and 

(6.)  as  respects  persons  on  board  any  boat  or 
boats  belonging  to  the  ship,  be  exercised, 
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when  such  boat  or  boats  is  or  are  absent 
on  dctacbcd  service,  by  the  officer  in  com- 
mand of  the  boat  or  boats';  and 
(c.)  as  respects  persons  subject  to  this  Act 
on  shore  on  detached  service,  or  such  of 
those  persons  as  are  not  for  the  time  being 
made  subject  to  military  law  by  an  order 
niider  section  one  hundred  and  seventy- 
nine  of  the  Army  Act,  1881,  be  exercised 
by  the  officer  in  immediate  command  on 
shore  of  those  persons. 

Ame)idment  of  Part  IV, 

2.  In  section  fifty-eight  of  the  Naval 
Discipline  Act,  1866,  the  following  amend- 
ments shall  bo  made : — 

(a.)  Whereas  by  sub-section  three  of  section 
fifty-eight  of  the  Naval  Discipline  Act,  1866, 
it  is  enacted  that  a  court-martial  shall  not  be 
held  unless  at  least  three  of  Her  Majesty's 
ships,  commanded  as  therein  mentioned,  are 
together  at  the  time  when  such  court-martial 
is  held,  and  it  is  expedient  to  redncc  the 
number,  therefore 

Two  shall  be  substituted  for  three  in  sub- 
section three  of  section  fifty- eight. 

(b.)  There  shall  be  substituted  for  sub- 
section seven  of  section  fifty -eight  the  foUow- 
inf]^  sub-section: — 

(7.)  No  court-martial  for  the  trial  of  a  person 
below  the  rank  of  captain  in  Her  Majesty's 
nary  shall  be  duly  constituted  unless  the  pre- 
sident is  a  oaptain  or  of  higher  rank,  nor,  if 
the  person  to  be  tried  is  of  the  rank  of  com- 
mander, nnless,  in  addition  to  the  president, 
two  other  members  of  the  court  are  of  the  rank 
of  commander  or  of  higher  rank. 

AmeiidmneTii  of  Part  V. 

3.  There  shall  be  substituted  for  sections 
seventy  and  seventy-one  of  the  Naval  Disci- 
pline Act,  1866,  the  following  section,  which 
shall  be  numbered  as  section  seventy : — 

Where  a  person  is  in  pursuance  of  this  Act 
convicted  by  a  court-martial,  and  either  is 
sentenced  or  has  his  sentence  commuted  to 
penal  servitude,  such  conviction  and  sentence 
shall  be  of  the  same  efi*ect  as  if  such  person 
had  been  convicted  by  a  civil  court  in  the 
United  Kingdom  of  an  ofi*ence  punishable  by 
penal  servitude  and  sentenced  by  that  court  to 
penal  servitude,  and  all  enactments  relating 
to  a  convict  so  sentenced  shall,  so  far  as 
circumstances  admit,  apply  accordingly ;  and 
the  said  convict  shall  be  removed  to  some 
prison  in  which  a  convict  so  sentenced  by  a 
civil  court  in  the  United  Kingdom  can  be  con- 
fined either  permanently  or  temporarily,  and 
the  order  or  the  Admiralty  or  of  the  Com- 
mander-in-Chief, or  of  the  officer  ordering  the 
coart-martial  by  whom  such  person  was  con- 


victed, shall  bo  a  sufficient  warrant  for  the 
transfer  of  the  said  person  to  such  prison  to 
undergo  his  sentence  according  to  law,  and 
until  he  reaches  such  prison  for  his  detention 
in  naval  custody,  or  in  any  civil  prison  or 
place  of  confinement. 

4-.  There  shall  be  added  at  the  end  of  section 
seventy-three  of  the  Naval  Discipline  Act, 
18CG,  the  following  proviso: — 

Provided  that  nothing  in  this  section  shall 
cause  a  person  to  undergo  imprisonment  for 
any  period  exceeding  two  consecutive  years, 
and  so  much  of  any  term  of  imprisonment 
imposed  on  a  person  by  a  sentence  in  pur- 
suance of  this  section  as  would  prolong  his 
imprisonment  beyond  that  ]3eriod  shall  be 
deemed  to  be  remitted. 

5.  There  shall  be  added  to  section  seventy- 
four  of  the  Naval  Discipline  Act,  1866,  the 
following  sub-sections  as  sab -sections  two,  and 
three  thereof: — 

(2.)  Where,  by  reason  of  a  ship  being  at  sea 
or  off  a  place  at  which  there  is  no  proper 
prison,  a  sentence  of  imprisonment  cannot  be 
duly  executed,  then,  snbject  as  herein-after 
mentioned,  an  offender  under  sentence  of  im- 
prisonment may  be  sent  with  all  reasonable 
speed  to  some  place  at  which  there  is  a  proper 
prison  in  which  the  sentence  can  be  duly 
executed,  and  on  arrival  there  the  offender 
shall  undergo  his  sentence,  in  like  manner  as 
if  the  date  of  such  arrival  were  the  day  on 
which  the  sentence  was  awarded,  and  that  not- 
withstanding that  in  the  meanwhile  he  has 
returned  to  his  duty  or  become  entitled  to  his 
discharge;  and  the  term  of  imprisonment 
shall  be  reckoned  accordingly,  subject  however 
to  the  deduction  of  any  time  during  which  he 
has  been  kept  in  confinement  in  respect  of  the 
said  sentence. 

(3.)  Where  in  pursuance  of  this  Act  a  person 
is  sentenced  to  imprisonment,  the  order  of  the 
Admiralty  or  of  the  Commander-in-Chief,  or 
of  the  officer  ordering  the  court-martial  by 
which  such  person  was  sentenced,  or,  if  he  was 
sentenced  by  the  commanding  officer  of  a  ship, 
the  order  of  such  commanding  officer,  shall  be 
a  sufficient  warrant  for  the  sending  of  such 
person  to  the  place  of  imprisonment,  there  to 
undergo  his  sentence  according  to  law,  and 
until  he  reaches  such  place  of  imprisonment, 
for  his  detention  in  naval  castody,  or  in  any 
civil  prison  or  place  of  confinement. 

6.  There  shall  be  substituted  for  the  portion 
of  section  eightv-one  of  the  Naval  Discipline 
Act,  1866,  which  is  repealed  by  this  Act,  the 
following  enactment,  which  shall  be  sub- 
section two  thereof : — 

(2.)  The  Admiralty   shall    have  the    same 
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power  and  authority  in  respect  to  uaval  prisons 
as  one  of  Her  Majesty's  Principal  Secretaries 
of  State  has  in  relation  to  military  prisons 
under  section  one  hundred  and  thirty- tnreo  of 
the  Army  Act,  1881,  and  that  section  shall 
apply  as  if  it  were  herein  re-enacted  with  the 
substitution  of  **  the  Admiralty  "  for  '*  a  Secre- 
tary of  State,"  and  of  **  naval "  for  **  military," 
and  rules  and  regulations  maybe  made  accord- 
ingly by  the  Admiralty. 

Sui>pleriienial. 

7. — (1.)  Every  enactment  and  word  of  this 
Act  which  is  expressed  to  be  substituted  for  or 
added  to  any  portion  of  the  Naval  Discipline 
Act,  1866,  shall  form  part  of  that  Act  in  the 
place  assigned  to  it  by  this  Act,  and  the 
Naval  Discipline  Act,  1866,  and  all  Acts, 
including  this  Act,  which  refer  thereto  shall, 
after  the  commencement  of  and  subject  to  the 
savings  contained  in  this  Act,  be  construed  as 
if  the  said  enactment  or  word  had  been  origi- 
nally enacted  in  the  Naval  Discipline  Act, 
1866,  in  the  place  so  assigned,  and,  where  it  is 
substituted  for  another  enactment  or  word, 
had  been  so  enacted  in  lieu  of  that  enactment 
or  word;  and  the  expression  *'this  Act,"  as 
used  in  the  Naval  Discipline  Act,  1866,  or  this 
Act,  shall  be  construed  accordingly. 

(2.)  A  copy  of  the  Naval  Discipline  Act, 
1866,  with  every  such  enactment  and  word 
inserted  in  the  place  so  assigned,  and  with  the 
omission  of  the  parts  expressly  repealed  by 
this  Act  or  by  the  Statute  Law  Bevision  Act, 
1875,  and  with  the  sections  and  sub-sections 
numbered  in  manner  directed  by  this  Act, 
shall  be  prepared  and  certified  by  the  Clerk 
of  the  Parliaments,  and  deposited  with  the 
rolls  of  Parliament;  Her  Majesty's  printers 
shall  print  in  accordance  with  t&e  copy  so 
certified  all  copies  of  the  Naval  Discipline  Act, 
1866,  which  are  printed  after  the  commence- 
ment of  this  Act. 

BejJecd,  Conimencement,  and  Shcn't  Title. 

8. — (1.)  The  Acts  mentioned  in  the  schedule 
to  this  Act  are  hereby  repealed,  as  from  the 


commencement  of  this  Act,  to  the  extent  in 
the  third  column  of  that  schedule  mentioned. 

(2.)  This  Act  or  the  repeal  enacted  by  this 
Act  shall  not  affect  anything  done  or  sufered 
or  any  right  or  liability  acquired  or  incurred 
before  the  commencement  of  this  Act,  and 
shall  not  affect  any  legal  proceeding  in 
reference  to  any  such  thing,  right,  or  liabilitj, 
and  any  such  legal  proceeding  may  be  insti- 
tuted, carried  on,  and  completed  as  if  this  Act 
had  not  passed. 

(3.)  In  the  case  of  any  offence  committed 
before  the  commencement  of  this  Act,  if  any 
proceeding  for  the  trial  or  punishment  of  the 
offender  has  been  commenced  before  the  com- 
mencement of  this  Act,  Bucb  proceeding  may 
be  carried  on  and  completed  and  the  offender 
may  be  tried  and  punished  as  if  this  Act  had 
not  passed,  but,  save  as  aforesaid,  this  Act 
shall  apply  to  the  trial  and  pnnishment  of  a 
person  accused  of  such  offence,  and  the  section 
substituted  for  sections  seventy  and  sevens- 
one  of  the  Naval  Discipline  Act,  1866,  and  tbc 
addition  to  section  seventy-four  of  that  Act 
with  respect  to  the  waiTant  for  sending  a 
person  to  a  place  of  imprisonment  shall  apply 
to  a  person  sentenced,  whether  before  or  afUr 
the  commencement  of  this  Act. 

(4.)  Any  regulations  in  force  in  any  naval 
prison  at  the  commencement  of  this  Act  shall 
continue  in  force  until  revoked  by  regulations 
made  in  pursuance  of  this  Act. 

9.  This  Act  shall  come  into  force  at  the 
expiration  of  six  months  from  the  ]»ssing 
thereof,  or  at  any  earlier  date  from  time  to 
time  fixed  by  the  Admiralty,  and  the  Admi- 
ralty may  fix  different  dates  for  different 
stations  and  places,  and  the  day  on  which  this 
Act  comes  into  operation  on  any  station  or  in 
any  place  shall  as  regards  that  station  or  place 
be  deemed  to  be  the  commencement  of  this 
Act. 

10.  This  Act  may  be  cited  as  the  Naval 
Discipline  Act,  1884. 
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Schedule. 

Acts  BETEAiiED. 

A  dcscriptiou  or  citutiou  of  a  portion  of  an  Act  in  this  Schedule  is  inclusive  of  the  word  section 
or  other  part  first  and  last  mentioned,  or  otherwise  referred  to  as  forming  the  beginning  or 
afi  forming  the  end  of  the  portion  described  in  the  description  or  citation. 


Session  and  Chapter. 


Extent  of  Kepeul. 


44  Geo.  3.  c.  13. 


r>  Geo.  4.  c.  83. 


•20  A  30  Vict.  c.  100 


An  Act  to  prevent  the  desertion  and 
escape  of  x>ettj'  officers,  seamen,  and 
others  from  His  Majesty's  service,  by 
means  or  under  colour  of  any  civil  or 
criminal  process. 

An  Act  for  the  punishment  of  idle  and 
disorderly  persons,  and  rogues  and 
va^aboncls,  in  that  part  of  Great 
Britain  called  England. 

An  Act  to  make  provision  for  the  dis- 
cipline of  the  navy. 


The  whole  Act. 


Section  sixteen  from  **  other 
than  a  person"  down  to 
"to  England." 

Section  fifty-six  from  "  and 
any  oficnce  "  to  the  end  of 
sub-section  two ;  in  section 
fifty-eight,  sub-section 
Seven ;  section  seventy  ; 
section  seventy-one;  sec- 
tion seventy-seven ;  sec- 
tion eighty-one,  from  **  and 
all  powers  and  authorities 
with  respect  to"  to  the 
end  of  the  section ;  in  sec- 
tion eighty-four  the  date 
*'1866." 


Chap.  40. 
Reformatory  and  Industrial  Schools  {Manx  Children)  Act,  1884. 


ABSTBACT  OF  THE  ENACTMENTS. 


1.  Sliwt  iUle  of  Aot. 

2.  Government  of  Isle  of  Man  may  contract  with  reformaiory  or  industrial  schools  in  Great  Britain 

for  reception  of  Manx  children. 

3.  Manx  children  may  he  sent  to  reformatory  or  indvstrial  school  in  Great  Britain, 

4.  Definitions, 


An  Act  for  enabling  Manx  Cliildren  to 
be  sent  to  Reformatorj'^  or  Industrial 
Schools  in  Great  Britain, 

(28tli  July  1884.) 

Be  it  enacted  by  the  Queen's  most  Excellent 
Majesty,  by  and  with  the  advice  and  consent 
of  the  Loras  Spiritual  and  Temporal,  and  Com. 
mons,  in  this  present  Parliament  assembled, 
and  by  the  authority  of  the  same,  as  follows : 


1.  This  Act  may  be  cited  for  all  purposes 
as  the  Reformatory  and  Industrial  Schools 
(Manx  Children)  Act,  1884. 

2.  Where  under  any  Act  or  Acts  of  the 
Legislature  of  the  Isle  of  Man  it  is  or  may  be 
lawful  for  the  justices  or  a  court  in  the  said 
island  to  sentence  a  young  person  to  be  sent  to 
a  reformatory  or  industrial  school  in  Great 
Britain,  and  provision  is  made  under  any  such 


60 


STATUTES  OF  THE  REALM, 


[chap.  40. 


Act  or  Acts  to  tho  Batisfactlon  of  a  Secretary 
of  State — 

(1.)  For  the  expenses  of  the  conveyance  of 
snch  young  person  to  the  school  to  which 
he  is  sent,  and  for  his  reconveyance  on  his 
discharge  from  snch  school  to  the  Isle  of 
Man;  and 
(2.)  For  the  expenses  of  the  maintenance  of 

such  young  person  at  such  Bchool ;  and 
(3.)  For  the  contribution  (if  any)  to  be  made 
by  the  parent,  step-parent,  guardian,  or 
other  person  liable  to  maintain  the  child 
BO  sent,  and  the  mode  in  which  such  con- 
tribution is  to  be  raised. 
The  Government  of  the  said  Isle  may,  with 
the  assent  of  a  Secretary  of  State  and  with 
the  approval  of  the  Tynwald  court,  contract 
with  the  managers  of   any    reformatory    or 
industrial  school  in  Great  Britain  for  the  re- 
ception of  young  persons  sentenced  to  be  sent 
to  any  such  school  by  justices  or  a  court  in  the 
said  isle. 

3.  A  young  person  sentenced  as  aforesaid  in 
tho  said  Isle  to  be  sent  to  a  reformatory  or  in- 
dustrial school  in  Great  Britain  may  be  conveyed 
in  the  custody  of  any  constable  or  other  person 
acting  under  a  warrant  issued  by  any  com- 
petent justices  or  court  in  tho  Isle  of  Man,  to 
the  school  to  which  he  is  sentenced  to  be  sent, 
and  he  shall  during  his  conveyance  to  such 
school  be  deemed  to  be  in  legal  cnstody,  both 
on  sea  and  on  land,  and  when  deliverea  up  to 
the  managers  of  the  school  to  which  he  is 
sent  he  may  thenceforth  be  dealt  with  in  the 
same  manner  and  be  subject  to  the  Beforma- 
tory  Schools  Act  or  Industrial  Schools  Acts  in 


the  same  way  as  if  he  had  been  sent  to  such 
school  by  justices,  a  magistrate,  or  a  court  iu 
the  United  Kingdom. 

4.  In  the  construction  of  this  Act  the  ex- 
pression  *' justices,"  as  applied  to  the  Isle  of 
Man,  means  two  justices  or  a  high  bailiff 
sitting  as  a  court  of  summary  jurisdiction ;  and 
the  expression  **a  court,"  as  applied  to  the 
Isle  of  Man,  means  the  court  of  general  gaol 
delivery,  or  a  judge  of  the  Hi^  Court  of 
Justice  of  the  Isle  of  Man. 

The  expression  **  Reformatory  Schools  Act " 
means  thu  Beformatory  Schools  Act,  1866. 

The  expression  "Industrial  Schools  Acts" 
means  the  Industrial  Schools  Act,  1866,  and 
the  Industrial  Schools  Acts  Amendment  Act, 
1880. 

The  expression  **  a  Secretary  of  State  '^ 
means  one  of  Her  Majesty's  Principal  Secre- 
taries of  State. 

In  the    construction    of   the  Beformatory 
Schools  Act  and  the  Industrial  Schools  Acts 
for  the  purposes  of  this  Act — 
The  expression  "  young  person  "  includes 
youthful  offender  under  the  Beformatory 
Schools    Act,    and  "child"    under  the 
Industrial  Schools  Acts. 
The  expression  *'  judge  of  assize,"  or  **  court 
**  of  general  or  quarter  sessions,"  or  "  cir- 
**  cuit  court  of  justiciary,"  or  "sheriff," 
means  the  court  of  general  gaol  delivery, 
or  a  judge  of  the  High  Court  of  Justice  of 
the  Isle  of  Man. 
The    expressions    ** sentence"    and    ** sen- 
tenced "  include  *'  order  "  and  **  ordered" 
as  used  in  the  Industrial  Schools  Acts. 


Chap.  41. 
Building  Societies  Act,  I&84. 


ABSTBACT  OF  TH£  ENACTMENTS. 

1.  Construction  and  sJiort  title. 

2.  Definition  of  word  **  disputes," 


An  Act  to  amend  the  Buildinsr  Societies 


Act,  1 874. 


(7th  August  1884.) 


Whereas  it  is  exi)edicnt  to  amend  the  laws 
relating  to  building  societies : 

Be  it  enacted  by  tho  Queen's  most  Excellent 
Majesty,  by  and  with  the  advice  and  consent 
of  the  Lords  Spiritual  and  Temporal,  and  Com- 
mons, in  this  present  Parliament  assembled, 
and  by  the  autnority  of  the  same,  as  follows : 


1.  This  Act  shall  be  construed  as  one  with 
the  Building  Societies  Act,  1874,  and  the 
Building  Societies  Act,  1875,  and  the  Building 
Societies  Act,  1877,  and  may  be  cited  as  the 
Building  Societies  Act,  1884,  or,  together 
with  the  said  Acts,  as  the  Building  Societies 
Acts. 

2.  The  word  "disputes"  in  the  Building 
Societies  Acts,  or  in  the  rules  of  any  eociety 
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therennder,  shall  be  deemed  to  refer  only  to 
disputes  between  tbe  society  and  a  member,  or 
any  representative  of  a  member  in  his  capacity 
of  a  member  of  the  society,  unless  by  the  rules 
for  the  time  being  it  shall  be  otherwise  ex- 
pressly provided ;  and,  in  the  absence  of  such 
express  provision,  shall  not  apply  to  any  dis- 
pate  between  any  snch  society  and  any  member 
thereof,  or  other  person  whatever,  as  to  the 
constrnction  or  effect  of  any  mortgage  deed, 
or  any  contract  contained  in  any  docament, 
other  than  the  rules  of  the  society,  and  shall 
!iot  prevent  any  society,  or  any  member 
thereof,  or  any  person  claiming  through  or 
under  him,  from  obtaining  in  the  ordinary 


course  of  law  any  remedy  in  respect  of  any 
such  mortgage  or  other  contract  to  which  he 
or  the  society  would  otherwise  be  by  law 
entitled:  Provided  always,  that  nothing  in 
this  Act  shall  apply  to  any  dispute  pending  at 
any  time  before  the  passing  of  this  Act  between 
any  such  society  and  any  member  thereof,  or 
other  person,  which  before  the  passing  of  this 
Act  shall  have  been  actually  referred,  or  agroed 
to  be  referred,  to  arbitration,  or  as  to  which 
the  jurisdiction  of  any  court  of  law  shall  have 
been  adjudged  to  be  excluded  by  a  decision  of 
any  court  of  competent  jurisdiction  in  an 
action  or  suit  between  the  society  and  any 
member  thereof  or  other  person. 


Chap.  42. 
Sheriff  Court  Houses  {Scotland)  Amendment  Acty  1884. 


ABSTRACT  OP  THE  ENACTMENTS. 

1.  SJ^oHUOe, 

2.  Conslruction  and  short  title* 

3.  Acts  may  he  applied  more  than  once  to  the  same  court  house  or  county, 

4.  Representation  to  he  communicated  to  Chief  Commissioner  of  Works  and  Treasury, 

5.  Liability  of  Treasu'ry  not  to  exceed  half  of  estimaied  cost  of  construction. 

0.  Repeal  of  22  ^'  24  Vict,  c.  79.  s,  16.     Treastiry  to  pay  afiaed  annual  sum  for  maintenance. 

7.  Government  inspector, 

8.  LiabUiiif  in  case  of  destruction  hy  fire, 

9.  Cotirt  house  assessvuents  under  Local  Acts  may  he  leveled  wi^h  the  county  general  assessment. 


An    Act  to  amend    the  Sheriff  Court 
Houses  Act,  1860. 

(7th  August  1884.) 

Whereas  it  is  expedienb  to  amend  the 
Sheriff  Court  Houses  Act,  1860,  herein-after 
called  the  principal  Act : 

Be  it  enacted  by  the  Queen's  most  Excellent 
Majesty,  by  and  with  the  advice  and  consent 
of  the  Lords  Spiritual  and  Temporal,  and 
Commons,  in  this  present  Parliament  assem- 
bled, and  by  the  authority  of  the  same,  as 
follows : 

1.  This  Act  may  be  cited  as  the  Sheriff 
Court  Houses  (Scotland)  Amendment  Act, 
1884. 

2.  The  principal  Act,  and  an  Act  passed  in 
the  twenty-ninth  and  thirtieth  years  of  the 
reign  of  Her  present  Majesty,  intituled  **  An 
*'  Act  to  amend  certain  provisions  of  tbe 
•*  Sheriff  Court  Houses  (Scotland)  Act,  1860," 
and  this  Act,  shall  be  read  and  construed 
together,  and  may  be  cited  as  the  Sheriff 
Court  Houses  (Scotland)  Acts,  1860  to  1884. 


3.  Where  a  representation  is  made  to  the 
Secretary  of  State  under  section  three  of  the 
principal  Act,  it  shall  not  bo  any  objection  to 
such  representation  that  a  previous  representa- 
tion with  respect  to  the  same  court  house  or 
with  respect  to  the  court  house  accommodation 
in  the  same  county  has  been  made  and  pro* 
ceeded  with. 

4.  Before  the  Secretary  of  State  intimates 
his  opinion  to  the  Commissioners  of  Supply 
on  any  representation  made  to  him  under  the 
principal  Act  in  terms  of  section  four  of  the 
said  Act,  he  shall  transmit  such  representation 
to  the  First  Commissioner  of  Her  Majesty's 
Works  and  Public  Buildings  for  bis  report 
thereon,  and  on  receiving  snch  report  snail 
transmit  it  to  the  Commissioners  of  Her 
Majesty's  Treasury  for  their  observations. 

5.  Whereas  it  is  provided  by  section  fifteen 
of  the  principal  Act  that  it  shall  be  lawful  for 
the  Commissioners  of  Her  Majesty's  Treasury 
to  pay  one  half  of  the  total  expense  of  the 
erection  or  improvement  of  any  court  house 
under  the  provisions  of  the  said  Act;  it  is 
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hereby  declared  that  such  payment  shall  be 
limited  to  one  half  of  the  estimated  expense 
according  to  the  estimate  approved  of  by  the 
said  Commissioners  in  terms  of  section  eleven 
of  the  said  Act,  and  any  excess  over  such  esti- 
mate shall  be  defrayed  on  b  of  the  conrt  honse 
assessments,  unless  such  excess  has  been 
expressly  sanctioned  by  the  said  Commis- 
sioners, m  which  case  one  half  thereof  shall  be 
paid  by  them :  Provided  that  in  case  of  any 
court  house  regulated  by  a  special  Act  or  Acts, 
such  excess  may  be  defrayed  in  the  manner 
provided  in  such  Act  or  Acts  for  defraying  the 
expense  of  such  court  house. 

6.  Section  sixteen  of  the  principal  Act,  pro- 
viding that  the  expenses  of  managing  and 
keeping  in  repair  the  court  houses  erected  or 
improved  under  the  provisions  of  the  said  Act 
shall  be  paid  by  the  Commissioners  of  Her 
Majesty's  Treasury,  shall  be  repealed,  and 
from  and  after  the  passing  of  this  Act  it  shall 
shall  be  lawful  for  the  Commissioners  of  Her 
Majesty's  Treasury  to  contribute  towards  the 
expense  of  maintaining,  managing,  and  keep- 
ing in  repair,  and  of  cleaning,  lighting,  and 
warming  any  court  house  within  the  meaning 
of  the  principal  Act,  whether  erected  prior  or 
subsequently  to  the  date  of  the  said  Act, 
including  the  salaries  or  wages  of  porters, 
hall-keepers,  and  other  incidental  annual  dis- 
bursements, out  of  moneys  to  be  provided  by 
Parliament,  such  fixed  annual  sum  as  may 
from  time  to  time  appear  to  them  to  be  suffix 
cient  for  that  purpose,  having  regard  to  the 
average  of  the  amounts  actually  disbursed 
under  the  said  several  heads  during  the  past 
three  years  if  the  court  has  been  openea  so 
long  for  the  despatch  of  business,  and  to  the 
average  expenditure  in  other  court  houses  of 
similar  extent,  and  to  the  age  and  existing 
state  of  repair  of  the  buildings. 

If  there  is  any  excess  of  expenditure  under 
the  said  several  heads  over  such  fixed  annual 
sum,  such  excess,  nnless  specially  sanctioned 
by  the  Commissioners  of  Her  Majesty's 
Treasury,  shall  be  defrayed  by  the  county  (or, 
in  the  case  of  the  county  of  Lanark,  by  the 
district  of  the  county,  as  the  same  is  divided 
by  the  principal  Act)  and  the  burgh  or  burghs 
situatea  therein,  in  the  proportion  of  their 
respective  valuations  for  the  time  being  ac- 
cording to  the  valuation  roll,  and,  in  the  case 


of  the  county  or  district,  the  same  shall  he 
paid  out  of  the  county  general  assessment 
levied  therein,  and,  in  the  case  of  the  bnrgh 
or  burghs,  out  of  any  police  assessment  levied 
therein :  Provided  that  in  the  case  of  any  coart 
house  regulated  by  a  special  Act  or  ActB,  such 
excess  shall  be  defrayed  in  the  manner  pro- 
vided in  such  Act  or  Acts  for  defraying  the 
expense  of  such  court  honse. 

7.  It  shall  be  lawful  for  the  First  Commis- 
sioner  of  Works  to  depute  an  officer  from  time 
to  time  to  inspect  any  court  house  towards  the 
cost  or  maintenance  of  which  a  contribution  is 
made  from  public  funds,  in  order  to  see  that 
the  money  is  properly,  expended  and  the 
buildings  are  kept  in  proper  repair ;  and  if  it 
shall  appear  to  him  that  any  repairs  require  to 
be  executed,  the  Secretary  of  State  shall  have 
power,  on  receiving  his  report  to  that  effect^ 
to  call  upon  the  Commissioners  of  Supply  or 
the  persons  in  whom  such  court  house  is 
vested  under  any  special  Act  or  Acts  to 
execute  the  same. 

8.  If  any  court  house  erected  or  improTed 
under  the  Sherifi*  Court  Houses  Acts  is  de- 
stroyed or  injured  by  fire  after  its  oompletion, 
the  Commissioners  of  Supply,  or  the  persons 
in  whom  such  court  house  is  vested  under  any 
special  Act  or  Acts,  shall  be  bound  to  re-erect 
and  restore  the  same,  if  required  to  do  so  by 
the  Secretary  of  State,  and  the  provisions  of 
the  Sherifi*  Court  Houses  (Scotland)  Acts,  1860 
to  1884,  and  any  special  Act  or  Acts  relating 
to  the  court  house  so  destroyed  or  injurecC 
shall  extend  and  apply  to  its  re-erection  or 
restoration  in  the  same  manner  as  if  it  were  a 
court  house  to  be  erected  or  improved  under 
the  provisions  of  the  said  Acts. 

9.  The  Commissioners  of  Supply  of  any 
county  authorised  by  any  Local  or  Private  Act 
of  Parliament  to  impose  any  assessment  for 
the  purposes  of  or  witn  reference  to  any  oonrt 
house  or  buildings  for  the  accommodation  of 
the  sheriffs  and  justices  of  the  peace,  and  for 
meetings  of  the  Commissioners  of  Supply,  may, 
notwithstanding  anything  in  such  Inocal  or 
Private  Act,  impose,  levy,  and  collect  sorb 
assessment  at  the  same  time,  and  in  tiie  same 
manner,  as  the  county  general  assessment. 
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CnAP.  43. 
Summarf/  Jurisdiction  Act,  1881. 


ABSTRACT  OF  THE  ENACTMENTS. 

1.  SliorHiUe. 

2.  Commencement  of  Act, 

?»,  Jiepeal  of  obsolete  punishments  for  nonpayment  of  fines  a)id  oilier  sums  of  nwunif. 

4.  Repeal  of  Acts  in  seliednle. 

r>.  Removal  ofdotil)ts  (u  to  application  of  Summary  Jurisdiction  Acfjt. 

G.  Application  of  provisixms  of  42  8f  43  Vict.  c.  49.  respecting  appmh  to  appmls  uwUr  prior  Arfs. 

7.  Removal  of  douht  as  to  42  ^  ^  Vict.,  c,  49.  «.  50. 

8.  Extension  of  42  ^'  43  Vict.  c.  49.  s.  30. 

9.  Removal  of  doubts  as  to  effect  o/45  S'  46  Vict.  c.  50.  s.  227.  on  42  *J'  43  Viri,  r.  49.  «.  38. 

10.  (having  for  tlie  recxivery  of  poor  raies^  8fc. 

1 1 .  IWovery  of  payments  citified  by  distriH  attditors. 

12.  Effect  of  forms. 

Schedule. 


An  Act  to  repeal  divers  Enactments 
rendered  unnecessary  by  the  Summary 
Jurisdiction  Acts  and  other  Acts  re- 
lating to  Proceedings  before  Courts  of 
Summary  Junsdiction,  and  to  make 
further  provision  for  the  uniformity 
of  Proceedings  before  those  Courts. 

(7th  August  1884.) 

Whereas  the  Sammary  Jurisdiction  Acts 
regalate  the  procedure  before  courts  of  sum- 
mary jurisdiction  and  on  appeals  from  those 
courts  to  courts  of  quarter  sessions,  and  it 
iH  expedient  to  provide  for  uniformity  of 
procedure  in  all  such  cases : 

Be  it  therefore  enacted  by  the  Queen's  most 
Excellent  Majesty,  by  and  with  the  advice  and 
consent  of  the  Lords  Spiritual  and  Temporal, 
and  Commons,  in  this  present  Parliament 
assembled,  and  by  the  authority  of  the  same, 
as  follows : 

1 .  This  Act  may  be  cited  as  the  Summary 
.Jurisdiction  Act,  1884. 

2.  This  Act  shall  come  into  operation  on  the 
first  day  of  December  one  thousand  eight 
hundred  and  eighty -four. 

3.  Whereas  the  Summary  Jurisdiction  Acts 
provide  for  the  imprisonment  of  a  person  for 
the  nonpa^rment  in  certain  cases  of  a  sum  of 
money  adjudged  to  be  paid  by  the  conviction 
or  order  of  a  court  of  summary  jurisdiction, 
and  it  is  expedient  to  repeal  so  much  of  any 
enactment  as  provides  the  punishment  of 
whipping  or  any  punishment  other  than  im- 
prisonment, with  or  without  hard  labour, 
provided  for  such  nonpayment :  Bo  it  therefore 
enacted  that — 


So  much  of  any  Act  as  enacts  that  a  person 
on  nonpayment  of  a  sum  of  money  adjudged 
to  be  paid  by  the  conviction  or  order  of  a 
court  of  summary  jurisdiction  in  England 
shall  be  liable  to  be  whipped  or  to  any 
other  punishment  than  imprisonment,  with  or 
without  hard  labour,  is  hereby  repealed. 

4.  The  Acts  contained  in  the  schedule  to 
this  Act  are  hereby  repealed  to  the  extent  in 
the  third  column  of  that  schedule  mentioned. 
Provided  that — 

(1.)  Where  an  enactment  extends  beyond 
England  that  enactment  shall  be  repealed 
onlv  as  regards  England ;  and 
(2.)  The  expression  in  the  said  schedule 
*'  conviction  or  order  of  a  court  of  sum- 
**  mary  jurisdiction "  shall  mean  a  con- 
viction or  order  made  in  pursuance  of  the 
Summary  Jurisdiction  Acts ;  and 
(3.)  This  repeal  shall  not  revive  any  enact- 
ment repealed  by  any  of  the  repealed 
Acts,  nor  shall  it  affect — 

(a.)  Anything  duly  done  or  suffered 
before  the  commencement  of  this  Act 
under  any  enactment  hereby  repealed ; 
or 
(b.)  Any  legal  proceeding  or  appeal 
commenced,  or  any  writ,  warrant,  or 
instrument  made  or  issued  before  the 
commencement  of  this  Act ; 

and  any  such  legal  proceeding,  appeal,  writ, 
warrant,  and  instrument  may  be  •arricd  on 
and  executed  as  if  this  Act  had  not  passed. 

A  reference  in  any  Act  of  Parliament  or 
other  document  to  any  enactment  repealed  by 
this  Act,  whether  incorporating  or  applying 
such  enactment  or  otherwise,  shall  oe  con- 
strued to  refer  to  the  corresponding  enact- 
ment in  the  Summary  Jurisdiction  Acts,  and 
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60  far    as    there  is    no    such    corresponding 
enactment  shall  be  repealed. 

5.  Whereas  donbts  may  arise  as  to  whether 
ihe  Summary  Jurisdiction  Acts  apply,  or  will, 
after  the  repeal  enacted  by  this  Act  takes 
efl'ect,  apply  to  the  proceedings  before  justices 
referred  to  in  the  sections  mentioned  in  the 
third  column  of  the  schedule  to  this  Act,  and 
it  is  expedient  to  remove  such  doubts :  Be  it 
therefore  enacted  that — 

The  repeal  enacted  by  this  Act  shall  not 
take  away  any  jurisdiction  of  any  justices  to 
act  summarily  in  any  matter  referred  to  in 
an  enactment  hereby  repealed,  and  the  Sum- 
mary Jurisdiction  Acts  shall,  so  far  as  is 
consistent  with  the  tenor  thereof,  apply  to 
every  proceeding  before  justices  as  to  which 
the  procedure  is  wholly  or  partly  repealed  by 
this  Act  in  substitution  for  the  procedure  so 
repealed. 

And  for  the  further  removal  of  doubts  it  is 
hereby  declared  that  where  by  virtue  of  the 
repeal  enacted  by  this  Act  or  otherwise  any 
statute  authorising  the  infliction  by  any  jus- 
tice or  justices  of  a  penalty  or  fine,  either  as  a 
sole  punishment  or  as  an  alternative  punish- 
ment for  imprisonment,  provides  no  method 
for  the  recovery  of  such  penalty  or  fine, 
sections  nineteen  and  twenty-one  of  the  Sum- 
mary Jurisdiction  Act,  1848^  as  amended  by 
section  twentv-one  of  the  Summary  Jurisdic- 
tion Act,  1879,  shall  apply  to  the  recovery  of 
such  penalty  or  fine. 

6.  Where  a  person  is  authorised  by  any  Act 
passed  before  the  commencement  of  the  Sum- 
mary Jurisdiction  Act,  1879,  to  appeal  from 
the  conviction  or  order  of  a  court  of  summary 
jurisdiction  made  in  pursuance  of  the  Summary 
Jurisdiction  Acts,  or  from  the  refusal  to  make 
any  conviction  or  order  in  pnrsuance  of  those 
Acts,  to  a  court  of  general  or  (quarter  sessions, 
he  shall  after  the  passing  of  this  Act  appeal  to 
such  court  subject  to  the  conditions  and  regu- 
lations contained  in  the  Summary  Jurisdiction 
Act,  1879,  with  respect  to  an  appeal  to  a  court 
of  general  or  quarter  sessions. 

7.  Whereas  by  section  fifty  of  the  Summary 
Jurisdiction  Act,  1879,  it  is  enacted  that  the 
expression  ''court  of  summary  jurisdiction" 
shall 'in  that  Act  and  any  future  Act  mean 
**  any  justice  or  justices  of  the  peace  or  other 
*  *  magistrate  by  whatever  name  called  to  whom 
**  jurisdiction  is  given  by  or  who  is  or  are 
"  authorised  to  act  under  the  Summary  Juris  ^ 
**  diction  Acts  or  any  of  such  Acts." 

And  whereas  doubts  have  arisen  as  to 
whether  the  said  section  extends  to  such  justice, 
justices,  or  magistrate  when  acting  under  some 


Act  other  than  the  Summary  Jurisdiction  Acts, 
and  it  is  expedient  to  remove  such  doubts :  Be 
it  therefore  enacted  as  follows  : 

It  is  hereby  declared  that  the  above  recited 
definition  of  court  of  summary  jurisdiction  in 
section  fifty  of  the  Summary  Jurisdiction  Act, 
1879,  includes  such  justice,  justices,  or  magis- 
trate as  therein  mentioned,  whether  acting 
under  the  Summary  Jurisdiction  Acts,  or  any 
of  them,  or  under  any  other  Act,  or  by  virtue  of 
his  or  their  commission  or  by  the  common  law. 

8.  Whereas  doubts  have  arisen  whether 
under  the  thirtieth  section  of  the  Summary 
Jurisdiction  Act,  1879,  the  justices  or  council 
therein  mentioned  have  power  to  provide  more 
than  one  petty  sessional  court-house,  and  it  is 
expedient  that  such  doubts  should  be  removed : 
Be  it  therefore  enacted  as  follows : 

It  is  hereby  declared  that  the  power  of  the 
thirtieth  section  of  the  Summaiy  Jurisdiction 
Act,  1879,  given*"  to  the  justices  or  council 
therein  mentioned  to  provide  a  petty  sessional 
court-house  shall  be  deemed  to  extend  to  pro- 
viding more  than  one  such  petty  sessional 
court-house  if  the  justices  or  council  shall 
think  it  necessary  or  expedient  so  to  do. 

And  for  the  further  removal  of  doubts  it  is 
hereby  declared  that  a  petty  sessional  court- 
house or  occasional  court-house  for  the  use  of 
the  justices  of  any  county  may  be  outside  the 
limits  of  the  petty  sessional  division  for  which 
such  court-house  is  provided  or  appointed,  and 
may  be  either  in  tne  said  county,  or  in  any 
adjoining  county  or  borough,  and  for  the  pur* 
pose  of  the  jurisdiction  of  any  justices  acting 
in  such  court-house  the  same  shall  be  deemed 
to  be  within  the  countv  and  the  petty  sessional 
division  for  which  such  justices  act. 

9.  Nothing  in  section  two  hundred  and 
twenty-seven  of  the  Municipal  Corporations 
Act,  1882,  shall  be  taken  to  have  repealed 
section  thirty-eight  of  the  Summary  Jurisdic- 
tion Act,  1879. 

10.  Nothing  in  this  Act  shall  alter  the  pro- 
cedure for  the  recovery  of  or  any  remedy  for 
the  nonpayment  of  any  poor  rate,  or  of  any  rate 
or  sum  the  payment  of  which  is  not  adjudged 
by  the  conviction  or  order  of  a  court  of 
summary  jurisdiction. 

11.  The  payment  of  any  sum  certified  by  a 
district  auaitor  to  be  due  in  accordance  with  the 
Poor  Law  Amendment,  Act,  1844,  and  the  Acts 
amending  the  same,  or  with  any  other  Act  maj, 
together  with  the  costs  of  the  proceedings  for 
the  recovery  thereof,  be  enrorced  in  like 
manner  as  if  it  were  a  sum  due  in  respect  of 
the  poor  rate. 
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12.  Whereas  by  section  twenty-nine  of  the 
Summaiy  Jurisdiction  Act,  1879,  the  Lord 
Chancellor  is  authorised  from  time  to  time  to 
make  rules  in  relation  to  the  forms  to  be  used 
under  the  Summary  Jurisdiction  Acts  or  any 
of  them,  and  to  annul  and  to  add  to  forms  in 
relation  to  summary  proceedings  contained 
in  other  Acts,  and  doubts  have  arisen  with 
respect  to  the  effect  of  the  forms  altered  by 


such  rules,  and  it  is  expedient  to  remove  such 
doubts  :  Be  it  therefore  enacted  that  — 

A  form  authorised  by  any  rules  for  the  time 
being  in  force  in  pursuance  of  the  said  section 
shall  be  of  the  same  effect  as  if  it  were  con- 
tained in  the  Summary  Jurisdiction  Act,  1848, 
or  in  any  other  Act  to  which  the  form  is  made 
applicable. 


Schedule. 


ENACTMENTS  REPEALEl). 


This  schedule  down  to  the  year  1868  refers  to  the  Statutes,  Revised  Edition,  published  by 
authority  under  the  direction  of  the  Statute  Law  Committee. 

A  description  or  citation  of  a  portion  of  an  Act  in  this  schedule  is  inclusive  of  the  word, 
section,  or  other  part  first  and  last  mentioned  or  otherwise  referred  to  as  forming  the  beginning 
or  as  forming  the  end  of  the  portion  described  in  the  description  or  citation. 


Year  and  Chapter. 


3  Will.  &  Mar.  c.  11. 


Title  or  Short  Title. 


7  &  8  Will.  3.  c.  G. 


1  Anne,  Stat.  2,  c.  22. 


9Geo.  I.e.  27. 


12  Geo.  1.  c.  34. 


An  Act  for  the  more  effectual 
preventing  the  abuses  and 
frauds  of  persons  employed  in 
the  working  up  the  woollen, 
linen,  fustian,  cotton,  and  iron 
manufactures  of  this  kingdom. 

An  Act  for  preventing  journey- 
men shoemakers  selUng,  ex- 
changing, or  pawning  boots, 
shoes,  slippers,  cut  leather,  or 
other  materials  for  makine 
boots,  shoes,  or  slippers,  ana 
for  better  regulating  the  said 
journeymen. 

An  Act  to  prevent  unlawful  com- 
binations of  workmen  employed 
in  the  woollen  manufactures, 
and  for  better  payment  of  their 
wages. 


Exteot  of  Repeal. 


An  Act  for  the  better  explanation 
and  supplying  the  defects  of 
the  former  laws  for  the  settle- 
ment of  the  poor. 

An  Act  for  the  more  easy  re- 
coverie  of  small  tythes. 


Section  nine  from  "  to  be  levied  ** 
to  end  of  section. 


Section  two  from  **  and  also©  "  to 

end  of  section. 
Section  three. 
Section  four. 
Section  seven  from  "  to  be  held  " 

to  "just  and  reasonable." 
Section  nine. 
Section  ten,  and 
Section  twelve. 
In  section  one  the  words  "  pub- 

licly  whipped  and,"  and 
Section  four  from  "which  shall 

be  held  *'  to  end  of  section. 


Section  one  from  *'  and  upon  the 
neglecting"  to  "offence  shall 
be  committed,"  and  from  "nor 
less  than  fourteen  days  "  to  end 
of  section. 

Section  two  from  "  or  else  be  sub- 
ject "  to  end  of  section,  and 

Section  five  from  "  to  be  holden  " 
to  "  appeal." 

Section  two  from  "by  warrant" 
to  "respective  jurisdictions," 
and  from  "  for  any  time  *'  to 
end  of  section. 

Section  three  from  "  and  for  want 
of  sufficient "  to  end  of  section, 
and 

Section  five  from  "  to  be  holden  " 
to  end  of  section. 
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Year  and  Chapter. 


11  Geo.  2.  c.  19. 


12  Geo.  2.  c.  28. 


13  Geo.  2.  c.  8.  - 


15  Geo.  2.  c.  27. 


19  Geo.  2.  c.  21 


22  Geo.  2.  c.  27. 


Title  or  Short  Title. 


Extent  of  Repeal. 


An  Act  for  the  more  effectual 
secnring  the  pajment  of  rents 
and  preventing  frauds  by  ten- 
ants. 

An  Act  for  the  more  effectual 
preventing  of  excessive  and 
deceitful  gaming. 

An  Act  to  explain  and  amend  an 
Act  made  in  the  first  year  of 
the  reign  of  Her  late  Majesty 
Queen  Anne,  intituled  "An 
Act  for  the  more  effectual 
preventing  the  abuses  and 
frauds  of  persons  employed 
in  the  working  up  the  wool- 
len, linen,  fustian,  cotton, 
and  iron  manufactures  of 
this  kingdom,"  and  for  ex- 
tending the  said  Act  to  the 
manufactures  of  leather. 
An  Act  for  the  more  effectual 
preventing  snj  cloth  or  wool- 
len goods  remaining  upon  the 
rack  or  tenters,  or  any  wool- 
len yam  or  wooU  left  out  to 
dry,  from  being  stolen  or  taken 
away  in  the  nighttime. 
An  Act  more  effectually  to  pre- 
vent profane  cursing  and 
swearing. 


(( 


(( 


(( 


(( 


(( 


it 


t( 


An  Act  for  the  more  effectual 
preventing  of  frauds  and 
abuses  committed  by  persons 
employed  in  the  manufacture 
of  nats,  and  in  the  woollen, 
linen,  fustian,  cotton,  iron, 
leather,  l^irr,  hemp,  flax,  mo- 
hair, and  silk  manufactures; 
and  for  preventing  unlawful 
combinations  of  journeymen 
dyers  and  journeyman  hot 
pressers,  and  of  all  persons 
emploved  in  the  said  several 
manuractures,  and  for  the 
better  payment  of  their  wages. 


Section  four  from  **  without  bftfl  " 
to  end  of  section,  and 

Section  five  from  "  to  be  held"  to 
end  of  section. 

Section  five  from  "for  the  said 
county  "  to  end  of  section. 

Section  six  from  "  be  set  aside  "  to 
"  conviction  or  judgment ",  and 

Section  eight. 

In  section  one,  the  words 
**  whipped  and  ",  and  from  *'  for 
"  any  time  not  exceeding  three 
"  months  "  to  end  of  section. 

Section  four  from  "and  shall  be 
there  likewise  "  to  "  order  and 
direct",  and  from  "for  any 
"  time  not  exceeding  three 
"  months  "to  end  of  section,  and 

Section  nine  from  "to  be  held" 
to  end  of  section. 


in  de- 
they 


i« 


Section  one  from  "and 
fault  of  payment"  to 
pa^  the  same  ",  and 

Section  two  from  "which  shall 
happen  "  to  end  of  section. 


Section  two. 

Section  five. 

Section  six. 

Section  seven,  the  words  "for 
the  space  of  one  month". 

Section  eight,  from  "in  the 
words  and  form"  down  to 
"  day  and  year  aforesaid  ",  and 
the  word  "said  form  and*' 
and  from  "and  the  said  jus- 
tice "  to  the  end  of  the  section. 

Section  ten  from  "  and  that  all 
charges  "  to  end  of  section,  and 

Section  fourteen. 

Section  one  from  "there  to  he 
kept  to  hard  labour  for  the 
space  "  to  end  of  section. 

Section  two  from  "  and  in  case 
the  said  forfeiture  "  to  end  of 
section. 

Section  six  frx)m  "notice  io 
writing  "  to  end  of  section. 

Section  eight,  and 

So  much  of  section  twelve  as 
applies  any  enactment  repetlcd 
by  this  Act. 
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Year  and  Chapter. 


27  Geo.  2.  c.  7.  - 


5  Geo.  3.  c.  51. 


U  Geo.  3.  c.  25. 


U  Geo.  3.  c.  44. 


15  Geo.  3.  c.  14. 


•  I 


Title  or  Short  Title. 


Extent  of  Repeal. 


An  Act  for  the  more  effectual 
presenting  of  frauds  and 
abases  committed  by  persons 
employed  in  the  mannfactare 
of  clocks  and  watches. 


An  Act  for  repealing  several 
laws  relating  to  the  manufac- 
ture of  woollen  cloth  in  the 
county  of  York,  and  also  so 
much  of  several  other  laws  as 
prescribes  particular  standards 
of  width  and  length  of  such 
woollen  cloths  ;  and  for  substi- 
tuting other  regulations  of  the 
cloth  trade  within  the  West 
BidiDg  of  the  said  county,  for 
preventing  frauds  in  certifying 
the  contents  of  the  cloth,  and 
for  preserving  the  credit  of 
the  said  manufacture  at  the 
foreign  market. 

An  Act  for  the  more  effectual 
preventing  frauds  and  embez- 
zlements Dy  persons  employed 
in  the  woollen  manufactory. 

An  Act  ihe  title  of  which  begiiM 
with  ihe  toord*— -"An  Act  to 
amend  an  Act "  cmd  ends  with 
the  words — "payment  of  their 
wages." 


An  Act  the  title  of  which  hegvna 
wiih  the  words — "An  Act  to 
explain  and  amend,"  and  ends 
with  the  words  — "  payment  of 
their  wages." 


Section  one  from  "  unless  such 
forfeiture"  to  the  first  "re- 
spectively committed ",  and 
from  "for  any  time  not  ex- 
ceeding three  months"  to  end 
of  section.' 

Section  two  from  the  first  "  un- 
less the  said  forfeiture  **  to  the 
first  "appear  reasonable", 
and  from  "for  any  time  not 
exceeding  three  months,"  to 
"  appear  reasonable." 

Section  three  from  "the  person 
so  convicted  '^  to  end  of  section. 

Section  four  from  "in  the  form 
and  words  "  down  to  "  day  and 
year  aforesaid,"  the  words 
"said  form  and"  and  from 
"  and  the  said  justice "  to  the 
end  of  the  section,  and 

Section  five. 

In  section  eleven  the  words 
"nor  less  than  forty  shil- 
lings ". 

In  section  twenty-four  the  words 
"for  any  time  not  exceeding 
three  months",  and 

Section  twentv-five  from  "  to  be 
held  "  to  end  of  section. 


Section  seven  from  '*  tobe  held  " 
to  end  of  section. 

Section  eight,  and 

Section  nine. 

Section  two,  the  words  "nor 
less  than  five  shillings  ". 

Section  three. 

Section  four,  and 

In  section  five,  the  words  "at 
the  time  of  such  conviction  ", 
and  from  "  abide  the  order  of  " 
down  to  "adjudged  by  the 
justices  of  such  sessions  ,  and 
from  "and  may  affirm"  to 
"  all  intents  and  purposes  ". 

The  whole  Act. 


E  2 
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STATUTES  OF  THE  REALM. 


[chap.  43. 


Year  and  Chapter. 


Title  or  Short  Title. 


Extent  of  Repeal. 


17  Geo.  3.  c.  11. 


17  Geo.  3.  c.  29. 


17  Geo.  3.  c.  55. 


17  Geo.  3.  c.  56. 


25  Geo.  3.  c.  40. 


24  Geo.  3.  sess.  2.  o.  3.  - 


An  Act  for  more  effectually  pre- 
venting frauds  and  abuses 
committed  by  persons  em- 
ployed in  the  manufactures  of 
combing  wool,  worsted,  yarn, 
and  goods  made  from  worsted 
in  the  counties  of  York,  Lan- 
caster, and  Chester. 


An  Act  for  the  more  effectual 
prevention  of  the  manufac- 
turing of  ash,  elder,  sloe,  and 
other  leaves  in  imitation  of 
tea,  and  to  prevent  frauds  in 
the  revenue  of  excise  in  respect 
to  tea. 


An  Act  for  the  better  regulating 
the  hat  manufactory. 

An  Act  for  amending  and  render- 
ing more  effectual  the  several 
laws  now  in  being  for  the  more 
effectual  preventing  of  frauds 
and  abuses  by  persons  em- 
ployed in  the  manufacture  of 
hats,  and  in  the  woollen,  linen, 
fustian,  cotton,  iron,  leather, 
fur,  hemp,  flax,  mohair,  and 
silk  manufactures,  and  also  for 
making  provisions  to  prevent 
frauds  by  journeymen  dyers. 


An  Act  for  more  effectually  pre- 
venting frauds  and  abuses  com- 
mitted by  persons  employed  in 
the  manufactures  of  combing 
wool,  worsted  yarn,  and  goods 
made  from  worsted,  in  the 
county  of  Suffolk. 

An  Act  for  more  effectually  pre- 
venting frauds  and  abuses  com- 
mitted by  persons  employed  in 
the  manufactures  of  combing 
wool,  worsted  yarn  and  goods 
made  from  worsted,  in  the 
counties  of  Bedford,  Hunting- 
don, Northampton,  Leicester, 
Rutland,  and  Lincoln,  and  the 
Isle  of  Ely. 


So  much  of  section  twelve  as 
applies  any  enactment  repealed 
by  this  Act. 

Section  twenty. 

Section  twenty-one  from  ''to be 
held  for  the  county"  to  the 
end  of  the  section. 

Section  twenty-two,  down  to 
'*  judgment  be  affirmed  and", 
and 

Section  twenty-three. 

Section  one  from  "there  to  re- 
main "  to  end  of  section. 

Section  two  from  "  there  to  re- 
main "  to  end  of  section. 

Section  three  from  "there  tore- 
main  "  to  end  of  section. 

Section  eight,  and 

Section  nine,  from  "•  shall  be  cer- 
tified by"  down  to  "which 
said  coiJviction." 

Section  three,  and 

Section  eight  from  "to  beheld** 
to  end  of  section. 

Section  three  from  "for  my 
time  "  to  end  of  section. 

Section  four  from  "  for  any  time" 
to  end  of  section. 

Section  fourteen  from  "all  which 
said  respective  forfeitures"  to 
"  adjudffed  guilty,**  and  from 
"and  if  no  sufficient  distress'' 
to  end  of  section. 

Section  seventeen  from  "  to  remain 
for  any  time  **  to  end  of  sectioD. 

Section  twenty  from  "to  be 
holden  "  to  end  of  section. 

Section  twenty-one,  and 

Section  twenty-two  from  "and 
the  justices  before  whom"  to 
the  end  of  the  section. 

Section  twenty-two. 
Section  twenty-three  from  ''  to 
be  held'*  to  end  of  section. 

Section  twenty-four,  down  to 
"judgment  he  affirmed  and", 
and 

Section  twenty-five. 

Section  thirty. 

Section  thir^-one  from  "to  k 
held  '*  to  end  of  section. 

Section  thirty-two  down  i^ 
''judgment  be  affirmed  and". 
and 

Section  thirty-three. 


CHAP.  43.] 


47  &  48  VICTOKIA,  1884. 
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Yeir  and  Chapter. 


26Geo.  3.  0.  71. 


31  Geo.  3.  c.  56. 


32  Goo.  3.  c.  56. 


32  Geo.  3.  c.  57. 


33  Geo.  3.  c.  55. 


36  Geo.  3.  c.  60. 


3^  Geo.  3.  c.  85. 


Title  or  Short  Title. 


Extent  of  Repeal. 


An  Act  for  regulating  hoases  and 
other  places  kept  for  the  pur- 
pose of  slaughtering  horses. 


An  Act  more  eSectually  to  pre- 
yent  abuses  and  frauds  com- 
mitted by  persons  employed  in 
the  manufactures  of  combing 
wool  and  worsted  yarn  in  the 
county  of  Norfolk  and  city  of 
Norwich  and  county  of  the 
said  city. 

An  Act  for  preventing  the 
counterfeiting  of  certificates  of 
the  characters  of  servants. 


An  Act  for  the  further  regulation 
of  parish  apprentices. 

An  Act  to  authorise  justices  of 
the  peace  to  impose  fines  upon 
constables,  overseers,  and  otner 
peace  or  parish  officers  for 
neglect  of  duty,  and  on  masters 
of  apprentices  for  ill-usage  of 
such  their  apprentices,  and 
also  to  make  provision  for  the 
execution  of  warrants  of  dis- 
tress granted  by  magistrates. 

An  Act  to  regulate  the  making 
and  vending  of  metal  buttons, 
and  to  prevent  the  purchasers 
thereof  from  being  deceived  in 
the  real  quality  of  such  buttons. 


An  Act  for  tho  better  regulation 
of  mills. 


Section  five  from  *'to  be  raised 

by  distress  "  to  end  of  section. 
Section  ten  the  words  **  nor  less 

than  ten  pounds  "  and  from**  for 

any  time  "  to  end  of  section. 
Section  eleven. 
Section  thirteen,  the  words  **  nor 

less    than    ten    pounds",    and 

from  *'  there  to  remain  "  to  end 

of  section. 
Section  fifteen,  the  words  "nor 

less  than  ten  pounds  ",  and 
Section  sixteen. 
Section  twenty -six  from  **  for  any 

term  "  to  end  of  section. 
Section  twenty-seven. 
Section    twenty -eight    from   "  to 

be    held"    to    ** judgment   be 

affirmed  ",  and 
Section  twenty-nine. 

Section  six,  the  words  *'  the  sum 
of  ten  shillings  for,**  and  from 
"without  bail"  to  end  of  section. 

Section  nine,  and 

Section  ten  from  **  to  be  held " 
to  "  all  intents  and  purposes  '*. 

Section  eleven. 

Section  twelve,  and 

Section  thirteen. 

Section  one  from  "and  by  war- 
rant" to  "offender  or  offen- 
ders", and  from  "  to  be  held  " 
to  end  of  section,  and 

Section  two. 


Section  eight  from  "and  to 
award  "  to  end  of  section. 

Section  nine  from  "  upon  giving" 
to  "affirmed",  and  from  "for 
the  county  "  to  end  of  section. 

Section  ten  from  "  Provided  that 
such  penalties  ". 

Section  eleven. 

Section  twelve,  and 

Section  thirteen. 

Section  eight  from  "and  in 
case  "  to  "  paid  and  satisfied  ", 
and  from  "  upon  givine  secu- 
rity" to  "judgment  shall  be 
affirmed",  and  from  "for  the 
county"  to  "themselves  shall 
seem  meet",  and 

Section  ten. 
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STATUTES  OF  THE  REALM. 


[ciur.  43. 


Year  and  Chapter. 


Tille  or  Short  Title. 


Extent  of  Repeal 


36  Geo.  3.  c.  88. 


39  Goo.  3.  c.  79. 


39  &  40  Geo.  3.  c.  77. 


41  Geo.  3.  c.  109.  U.K. 


42  Geo.  3.  c.  46. 


An  Act  to  regulate  the  buying 
and  Belling  of  hay  and  straw, 
and  for  repealing  bo  much  of 
two  Acts  made  in  the  second 
year  of  the  reign  of  King 
William  and  Queen  Mary,  and 
in  the  thirty-first  year  of  the 
reign  of  King  George  the 
Second,  as  relate  to  the  buying 
and  selling  of  hay  and  straw 
within  the  limits  therein  men- 
tioned. 


An  Act  for  the  more  elJeotual 
suppression  of  societies  estab- 
lisned  for  seditious  and  treason- 
able purposes,  and  for  better 
preventing  treasonable  and 
seditious  practices. 


An  Act  for  the  security  of  col- 
lieries and  mines,  and  for  the 
better  regulation  of  colliers  and 
miners. 

An  Act  for  consolidating  in  one 
Act  certain  provisions  usually 
inserted  in  Acts  of  Inclosure ; 
and  for  facilitating  the  mode 
of  proving  the  several  facts 
usuallv  required  on  the  passing 
of  such  Acts. 

An  Act  to  require  overseers  and 
guardians  of  the  poor  to  keep 
a  register  of  the  several  chit 
dren  who  shall  be  bound  or 
assigned  by  them  as  appren- 
tices ;  and  to  extend  the  pro- 
visions of  an  Act  passed  in  the 
twentieth  year  of  the  reign  of 
his  present  Majesty  to  the 
binding  of  apprentices  by 
houses  of  industiy  or  establish- 
ments for  the  poor  which  have 
been  authorised  so  to  do  by 
subsequent  Acts. 


Section  twenty-two  from  "with- 
out bail "  to  end  of  section. 

Section  twenty -six  from  "to 
summon  the  person "  down  to 
"authorised  and  required', 
and  from  *'to  be  ascertained*' 
to  end  of  section. 

Section  twenty-eight,  to  "peRon 
shall  reside",  and  from  "and 
if  it  shall "  to  end  of  Bection, 
and 

Section  twenty-nine  from  "of 
the  county"  to  "such  appeal 
with  effect." 

Section  eight  from  ''and  in  case 
such  sum  "  to  *'  three  calendar 
months  ". 

Section  nine  from  ''so  as  such 
punishment "  to  end  of  eection. 

Section  thirty-five  from  "and  in 
"  case  such  last  -  mentioned 
"  penalty  "  to  end  of  sectaon. 

In  section  thirty-eight,  the  words 
"convictions  by  any  justice  or 
"  justices  of  the  peace  for 
"  offences  against  this  Act, 
"  and  ",  and 

Form  of  conviction  in  schedole. 

Section  eight,  and 

Section  ten  from  "  to  be  held  in 

and    for"    to    "as   they  sbali 

judge  reasonable  ". 

Section  thirty -nine  from  "for 
which  purpose  "  to  "reasonable 
costs." 


Section  two  from  "to  be  re- 
covered" to  "  selling  such  dis- 
tress", and  from  "andincaft 
sufficient  distress"  to  end  of 
section. 

Section  four,  and 

Section  seven,  the  word  "first", 
and  from  "to  be  holden"  t<> 
end  of  section. 


CHAP,  is.] 
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Year  and  Chapter. 


Title  or  Short  Title. 


Extent  of  Kepcal. 


i2  (Ico.  3.  c.  56. 


^2  Geo.  3.  c.  119. 


U  Geo.  3.  c.  54. 


48  Geo.  3.  c.  75. 


r.2  Geo.  3.  c.  155. 


H  Geo.  3.  c.  159. 


55  Geo.  3.  c.  137. 


56  Geo.  3.  c.  139. 


An  Act  to  repeal  an  Act  passed 
in  the  twenty-fifth  year  of  the 
reign  of  Hi3  present  Majesty 
for  granting  stamp  duties  on 
certain  medicines,  and  for 
charging  other  duties  in  lieu 
thereof;  and  for  making 
efifectnal  provision  for  the 
better  collection  of  the  said 
duties. 

An  Act  to  suppress  certain  games 
and  lotteries  not  authorised  by 
law. 

An  Act  to  consolidate  and  amend 
the  provisions  of  the  several 
Acts  relating  to  corps  of 
yeomanry  and  volunteers  in 
Great  Britain;  and  to  make 
further  regulations  relating 
thereto. 

An  Act  for  providing  suitable 
interment  m  churchyards  or 
parochial  burial  grounds  in 
England  for  such  dead  human 
bodies  as  may  be  cast  on  shore 
from  the  sea  in  cases  of  wreck 
or  otherwise. 


An  Act  to  repeal  certain  Acts 
and  amend  other  Acts  relating 
to  religious  worship  and  as- 
semblies, and  persons  teaching 
or  preaching  tnerein. 

An  Act  for  the  better  regulation 
of  the  several  portd,  harbours, 
roadsteads,  sounds,  channels, 
bays,  and  navi^ble  rivers  in 
the  United  Enigdom,  and  of 
His  Majesty's  docks,  dock- 
yards, arsenals,  wharfs,  moor- 
ings, aud  stores  therein;  and 
for  repealing  several  Acts 
passed  for  that  purpose. 

An  Act  the  title  of  which  begins 
with  the  word$, — "An  Act  to 
prevent",  and  ends  with  the 
words,  —  "relatiug  to  the 
poor  ". 

An  Act  to  regulate  the  binding 
of  parish  apprentices. 


Section  twenty-five  from  *'  at  any 
time  "  to  **  paid  and  satisfied  , 
from  **upon  giving"  to  the 
first  "  affirmed  ",  and  from  *'  for 
the  county  "  to  end  of  section. 

Section  twenty-six ;  and 

Section  twenty-seven. 


Section  six  from  "  for  any  space 
of  time  "  to  end  of  section. 

Section  forty-five  from  "  and  if 
such  ofltender"  to  end  of  sec- 
tion, and 

Section  fifty-two  from  **  to  be 
levied  "to  "  two  months." 


Section  eight  from  '*  if  not  paid 
on  conviction"  to  the  first 
"such  penalties  and  for- 
feitures", and  from  "and  in 
case  sufficient  distress  "  to  end 
of  section. 

Section  nine. 

Section  ten,  the  word  "first", 
and  from  "to  be  holden"  to 
"judge  proper". 

Section  eleven. 

Section  fifteen  from  "and  in 
case  "  to  end  of  section,  and 

Section  sixteen  from  "holden 
next"  to  "  prefer  such  appeal. 


» 


Section  twenty-one  from  "  there 
to  remain  "  to  end  of  section. 

Section  twentv-three  from  "ac- 
cording to  the  following  form  " 
down  to  "  division  or  place  ". 

Section  twenty-four,  and 

Section  twenty -six  from  "  holden  " 
to  end  of  section. 


Section  eight  from  "  in  the  fol- 
lowing form"  down  to  "first 
above  written  ",  and 

Section  nine  from  "  to  be  held  " 
to  end  of  section. 

Section  fourteen. 

Section  fifteen. 

Section  sixteen,  and 

Section  seventeen  from  "  to  be 
holden"  to  "shaU  think  fit", 
so  far  as  relates  to  an  appeal 
against  a  conviction  or  oraer  of 
a  court  of  summary  jurisdiction. 
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STATUTES  OF  THE  liEALM. 


[chap.  43. 


Year  and  Chapter. 


57  .Geo.  3.  c.  19. 


57  Geo.  3.  c.  93. 


59  Geo.  3.  c.  7. 


3  Geo.  4.  c.  126. 


4  Geo.  4.  c.  60.  - 


4  Geo.  4.  c.  80. 


4  Geo.  4.  c.  95.  - 


Title  or  Short  Title. 


Extent  of  Repeal. 


An  Act  for  the  more  effectually 
preventing  seditious  meetings 
and  assemblies. 


An  Act  to  regulate  the  costs  of 
distresses  levied  for  payment 
of  small  rents. 


An  Act  to  regulate  the  cutlery 
trade  in  England. 


An  Act  to  amend  the  general 
laws  now  in  being  for  regu- 
lating turnpike  roads  in  that 
part  of  Great  Britain  called 
England. 


An  Act  for  granting  His  Msgesty 
a  sum  of  money  to  be  raised  by 
lotteries. 


An  Act  the  title  of  which  begina 
wUh  the  words — **An  Act  to 
consolidate  '*,  and  ends  with 
the  words,  —  **  registered  in 
India." 

An  Act  to  explain  and  amend  an 
Act  passea  in  the  third  year 
of  the  reign  of  His  present 
Majesty,  to  amend  the  general 
laws  now  in  being  for  regu- 
lating turnpike  roads  in  that 
part  of  Great  Britain  called 
England. 


Section  thirty  from  "  and  in  case 
such  last-mentioned  penaUy" 
to  the  first  "three  calendar 
months  ". 

Section  thirty-four  from  "con- 
victions **  to  *'  against  this  Act, 
and*',  and 

Forms  I.  and  III.  in  Schedule. 

Section  two  from  "  and  in  case  of 
nonpayment "  to  end  of  section. 

Section  three. 

Section  four  to  "original  com- 
plaint ". 

Section  five  and  the 

Forms  of  order  in  schedule. 

Section  eight  from  "and  all  sach 
justices  "  to  end  of  section. 

Section  nine  from  "  upon  giving" 
to  "affirmed",  and  from  "for 
the  county  "  to  end  of  section. 

Section  ten  from  "  provided  that" 
to  end  of  section. 

Section  eleven, 

Section  twelve, 

Section  thirteen,  and 

Section  fifteen. 

Section  one  hundred  and  ibirtv- 
eight. 

Section  one  hundred  and  forty- 
one  from  beginning  of  section 
to  '*  sooner  paid  and  satisfied". 

Section  one  hundred  and  forty- 
four  so  far  as  relates  toaivo- 
ceeding  before  a  court  of  sum- 
mary jurisdiction,  and 

The  forms  numbered  17,  18,  19, 
20,  21,  22  in  the  schedule. 

Section  thirty-eight,  and 

Section  sixty-seven,  Uie  wx>rtL^ 
"nor  less  than  one  calencUr 
month ",  and  from  "  and  any 
such  adjudication"  to  '*ct 
cetera". 

Section  twenty-nine ;  and 

Section  thirty. 


\ 


Section  eighty-three,  and 
Section  eighty-seven  from  '*  to  be 
held"  to  "intents  and  pur- 
poses", and  from  "Protided 
always,  that  in  case  "  to  "  deKr- 
mined  ",  so  far  as  relates  to  an 
appeal  against  a  conviction  or 
oroer  of  a  court  of  smnmarr 
inrisdiction. 


CHAP.  43.] 
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Year  and  Chapter. 


Title  or  Short  Title. 


Extent  of  Repeal. 


5  Geo.  4.  c.  83.  • 


6  Goo.  4.  c.  50.  • 


9  Geo.  4.  c.  69.  • 


1  &  2  Will.  4.  c.  22. 


1  &  2  Will.  4.  c.  32. 


1  &  2  Will  4.  c.  37. 


14  2  Will.  4.  c.  41. 


An  Act  for  the  pxmishment  of 
idle  and  disoraerly  persons, 
and  rogaes  and  vagabonds,  in 
that  part  of  Great  Britain 
called  England. 


An  Act  for  cousolidatiDg  and 
amending  the  laws  relative  to 
jnrors  and  jnries. 

An  Act  for  the  more  efieotaal 
prevention  of  persons  going 
armed  by  night  tor  the  destmc- 
tion  of  game. 


An  Act  to  amend  the  laws  re- 
lating to  hackney  carriages, 
and  to  waggons,  carts,  and 
drays  nsed  in  the  Metropolis ; 
and  to  place  the  collection  of 
the  dnties  on  hackney  carriages 
and  on  hawkers  and  pedlars  in 
England  under  the  Commis- 
sioners of  Stamps. 

An  Act  to  amend  the  laws  in 
England  relative  to  game. 


An  Act  to  prohibit  the  payment 
in  certain  trades  of  wages  in 
goods,  or  otherwise  than  in 
the  current  coin  of  the  realm. 


An  Act  for  amending  the  laws 
relative  to  the  appointment  of 
special  constables,  and  for  the 
better  preservation  of  the 
peace. 


Section  seven. 

Section  eleven  from  "  and  in  caso 
such  offender"  to  end  of  sec- 
tion. 
Section  fourteen  from   "for   the 
county  '*  to  end  of  section,  and 
Section  seventeen. 
Section  fifty-six,  and 
Section    fifty-seven    from    "  and 
chat  where  any  distress  "  to  the 
end  of  the  section. 
Section  three. 

Section  four  so  far  as  relates  to  an 
ofience   punishable    upon  sum- 
mary conviction. 
Section  five. 

Section  six  from  "  which  shall  be 
hoi  den  "  to  end  of  section ;  and 
Section  seven  from  "  and  no  war- 
rant '*  to  end  of  section. 
Section  twenty-seven  from  "  there 

to  remain  '*  to  end  of  section. 
Section  fifty-six,  the  words  **  for 
*'  any  time  not  exceeding  two 
"  calendar  months  *'. 
Section  sixty -five  and  Schedule  D. 
Section  six^-nine,  and 
Section  seventy  from   "provided 

that "  to  end  of  section. 
Section  thirty -eight  from  "and 
for  any  term  "  to  end  of  section. 
Section  thirty-nine. 
Section  forty. 
Section  forty-one  from  "  and  that 

where  "  to  end  of  section. 
Section  forty -three. 
Section  forty-four  from   "to  be 
holden  "  to  end  of  section,  and 
Section  forty-five  from  "  and  that 

no  warrant "  to  end  of  section. 
In  section  nine  the  words  "  nor 

less  than  five  pounds  ". 
Section  ten  from  "  and  in  case  of 
a  second  ofience  "  to  "  court  and 
jury    . 
Section  eleven. 
Section  twelve. 
Section  fifteen. 
Section  sixteen. 

Section  seventeen  from  "and  no 
warrant  of  distress  "  to  end  of 
section,  and 
Schedule. 
Section' sixteen  to  "  such  distress ; 

and" 
Section  seventeen,  and 
Section  eighteen  from  "  and  that 
no  warrant  '*  to  end  of  section. 
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STATUTES  OF  THE  REALM. 


[chap.  43. 


Year  and  Chapter. 


2  &  3  Will.  4.  c.  120. 


Title  or  Short  Title* 


Extent  of  Repeal. 


An  Act  to  repeal  the  duties 
under  the  management  of  the 
Commissioners  of  Stamps,  and 
on  horses  let  for  hire  in  Great 
Britain,  and  to  grant  other 
duties  in  lieu  thereof,  and  also 
to  consolidate  and  amend  the 
laws  relating  thereto. 


3  &  4  Will.  4.  c.  90. 


4  &  6  Will.  4.  c.  76. 


5  &  6  Will.  4.  c.  60. 


6  &  7  Will.  4.  c.  11. 


An  Act  to  repeal  an  Act  of  the 
eleventh  year  of  His  late  Ma- 
jesty Bang  Greorge  the  Fourth, 
for  the  lighting  and  watching 
of  parishes  in  England  and 
Wales,  and  to  make  other  pro- 
visions in  lieu  thereof. 

An  Act  for  the  amendment  and 
better  administration  of  the 
laws  relating  to  the  poor  in 
England  and  Wales. 


An  Act  to  consolidate  and  amend 
the  laws  relating  to  highways 
in  that  part  of  Great  Britain 
called  England. 


An  Act  for  the  registration  of 
aliens,  and  to  repeal  an  Act 
passed  in  the  seventh  year  of 
the  reign  of  His  late  Majesty 
for  that  purpose. 


Section  one  hundred  and  three 
from  ''and  it  shall  be  lawful" 
to  ''paid  and  satisfied",  and 
from  "for  the  county"  to 
"affirmed  on  the  hearing  of 
such  appeal ". 

Section  one  hundred  and  fire  from 
"provided  that"  to  end  of 
section. 

Section  one  hundred  and  eight. 

Section  one  hundred  and  ten. 

Section  one  hundred  and  eleven. 

Section  one  hundred  and  thirteen 
and 

Schedule  B. 

Section  sixty-two,  and 

Section  sixty-three  from  "who 
are  herel^"  to  "seized  and 
distrained^',  from  "  it  shall  be 
lawful"  to  "otherwise,  but", 
and  from  "  without  bail  '*  to  end 
of  section. 

Section  ninety-two  from  "or 
house  of  correction"  to  end  of 
section. 

Section  ninety-three  from  '*or 
"  house  of  correction  "to" un- 
"  less  such  penalty  shall  be 
"  sooner  paid." 

Section  one  nundred  and  two,  and 

Section  one  hundred  and  three 
from  "  either  of  which  conrt  of 
sessions  "  to  end  of  section. 

Section  seventy-five  firom  "fw 
anj  time  "  to  end  of  section. 

Section  ninety-seven. 

Section  one  hundred  and  one. 

Section  one  hundred  and  two. 

Section  one  hundred  and  three 
from  "  by  warrant  under  "  to 
"  nulla  bona  returned  thereon  " 
and  from  "  for  any  term"  to 
"  paid  and  satisfied  ". 

Section  one  hundred  and  four. 

Section  one  hundred  and  fire 
from  "  to  be  held"  to  end  of 
section  so  far  as  regards  an  ap- 
peal from  a  conviction  or  order 
of  a  court  of  summazy  juris- 
diction, and 

The  forms  numbered  20,  21, 22, 
23,  24,  25  in  the  schedule. 

Section  ten  £rom  *' prosecuted 
within  six  "  to  "  ofiences  shall 
be  ",  and  from  "  for  any  time  " 
to  "  twenty  pounds  ", 


CHAP.  43.] 


47  &  48  VICTORIA,  18§4. 
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Year  and  Chapter. 


Title  or  Short  Title. 


Extent  of  Kepeal. 


r>  d-  7  Will.  4.  c.  37. 


6  A  7  Will.  4.  0.  86. 


An  Act  to  repeal  the  several 
Acta  now  in  force  relating  to 
bread  to  be  sold  ont  of  the  city 
of  London  and  the  liberties 
thereof,  and  beyond  the  weekly 
bills  of  mortality  and  ten  miles 
of  the  Boyal  Exchange ;  and 
to  provide  other  regulations 
for  the  making  and  sale  of 
bread,  and  for  preventing  the 
adulteration  of  meal,  flour, 
and  bread  beyond  the  limits 
aforesaid. 


7  Will.  4.  A 1  Vict.  c.  36. 


2  4  3  Vict.  c.  71. 


An  Act  for  registering  births, 
deaths,  and  marriages  in  Eng- 
land. 


An  Act  for  consolidating  the  laws 
relative  to  offences  against  the 
Post  Office  of  the  United  King- 
dom, and  for  regulating  the 
judicial  administration  of  the 
Post  Office  laws,  and  for  ex- 
plaining certain  terms  and 
expressions  employed  in  those 
laws. 


An  Act  for  regulating  the  police 
courts  in  the  metropollB. 


In  section  eight  the  words  **nor 
less  than  five  pounds  "  and  *'  for 
'*  any  time  not  exceeding  six 
"  calendar  months  ". 

In  section  nine  from  "nor  less 
than  five  pounds "  to  end  of 
section. 

Section  twelve,  the  words  **nor 
less  than  forty  shillings,"  and 
"  for  any  time  not  exceeding 
'*  six  calendar  months." 

Section  thirteen  from  ''nor  less 
than  ten  days  "  to  end  of  sec- 
tion. 

Section  seventeen  from  "which 
warrant  such  magistrate"  to 
"recognizance  or  otherwise", 
and  f^om  "and  the  other 
moiety  "  to  end  of  section. 

Section  eighteen. 

Section  nineteen. 

Section  twenty. 

Section  twenty-one. 

Section  twenty-two. 

Section  twenty- three. 

Section  twen^-four  from  "  and 
where  any  aistress  "  to  end  of 
section,  and 

Section  twenty-five  from  "  the 
"  person  or  persons  so  con- 
"  victed  "  to  end  of  section,  and 

Section  twenty-six. 

Section  forty-six  from  "which 
shall  be  holden  "  to  end  of  sec- 
tion, and 

Section  forty-seven  from  "  and  no 
warrant "  to  end  of  section. 

Section  eleven. 

Section  thirteen  from  "  and  anv 

such  justice  "  to  "  sooner  paid,^' 

and   from    "for   the  county*' 

to  "affirmed  on  the  hearing  of 

such  appeal." 

Section  fourteen  from  "  provided 
that"  to  end  of  section. 

Section  seventeen. 

Section  nineteen. 

Section  twenty. 

Section  twenty -one. 

Section  twenty -two,  and 

Section  forty-five  and 

Schedule. 

Section  forty-four. 

Section  forty-five. 

Section  forty-eight. 

Section  fifty  from  "  to  bo  holden  " 
down  to  "  by  the  last-mentioned 
justices  awarded  "• 
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STATUTES  OP  THE  REALM. 


[CHA?.  43. 


Year  and  Chapter. 


Title  or  Short  Title. 


Extent  of  Bepeal. 


3  &  4  Vict.  c.  60. 


3  &  1  Vict.  c.  Si. 


3  &  4  Vict.  c.  85. 


3  &  4  Vict.  c.  97. 


A  &  5  Vict.  c.  30. 


5  &  6  Vict.  c.  100. 


5  «fc  6  Vict.  c.  100. 
6&7  Vict.  c.  30. 


6  &  7  Vict.  c.  -^tO. 


All  Act  for  better  defining  the 
powerR  of  JQStices  within  the 
Metropolitan  police  district. 

An  Act  for  the  regulation  of 
chimney  sweepers  and  chim- 
neys. 


An  Act  for  regulating  railways  - 


An  Act  to  authorise  and  facili- 
tate the  completion  of  a  sur- 
vey of  Great  Britain,  Berwick- 
upon-Tweed,  and  the  Isle  of 
Man. 


An  Act  to  consolidate  and  amend 
the  laws  relating  to  the  copy- 
right of  designs  for  ornament- 
ing articles  of  manufacture. 

An  Act  for  the  appointment  and 
payment  of  parish  constables. 

An  Act  to  amend  the  law  re- 
lating to  pound-breach  and 
rescue  in  certain  cases. 

An  Act  to  amend  the  laws  for 
the  prevention  of  frauds  and 
abuses  by  persons  employed  in 
the  woollen,  worstea,  linen, 
cotton,  flax,  mohair,  and  silk 
hosiery  manufactures,  and  for 
the  farther  securing  the  pro- 
perty of  the  manufacturers 
and  the  wages  of  the  workmen 
engaged  therein. 


An  Act  to  provide  for  keeping 
the  peace  on  canals  and  navi- 
gable rivers. 


Section  fifty-one,  so  far  as  relates 

to  a  conviction  or  order. 
Section  fifteen  from  "  for  a  term  " 

to  **  recovery  thereof." 
Section  sixteen. 
Section    seventeen     from    ''and 

that    no    warrant"    to  end  of 

section,  and 
Section    nineteen    from    "to  be 

holden"  to  "  by  the  Lust-men- 
tioned justices  awarded  ". 
Section   eight   from   "and  when 

the    information "    to    end  of 

section,  and 
Schedule. 
Section  ten. 
Section  eleven  from  *'  which  shall 

be  holden  "  to  "  process  for  en- 

forcing  such  judgment ",  and 
Section    twelve    from    "  and  no 

warrant "  to  end  of  section. 
Section  thirteen  from  "  for  each 

period  "  to  end  of  section,  and 
Section    sixteen  from  "for  any 

term  "  co  end  of  section. 
Section  eight  from  "  and  not  less 

than  "  to  end  of  section. 
Section  eleven   from   "and  not 

less  than"   to  end  of  section. 

and 
Section  thirteen  from  "  to  them 

for  that  purpose  exhibited "  to 

"  paid  or  satisfied  ". 
Section  eight  from  "  and  if  the 

amount    of   such  penalty"  to 

the  end  of  the  Form  of  Conyic- 

tion,  and 
Section  thirteen. 
Section  twenty-four. 

Section  one  from  "  for  any  time** 
to  "  sooner  paid  ". 

Section  three  and 

Section  four. 

Section  two  from  * '  and  in  default  "* 
to  "  over  to  the  persoil  con- 
victed", and  from  "for  anj 
term  "  to  end  of  section. 

Section  eleven  from  "and  in 
default "  to  "  over  to  the  person 
convicted  ",  and  from  "for any 
term  "  to  end  of  section. 

Section  twentv  from  "for  any 
term  '*  to  end  of  section. 

Section  twenty-two. 

Section  twenty-three. 

Section  twenty-four  from  '*m<2 
that  **  to  end  of  section. 


CHAP.  43.] 


47  &  48  VICTORIA,  1884. 
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Year  and  Chapter. 


6  &  7  Vict.  c.  68. 
7&8  Vict.  c.  101, 


7  A  8  Vict.  c.  87. 


8  4  9  Vict.  c.  10. 


8  4  9  Vict.  c.  IC. 


8  4  9  Vict.  c.  18. 


An  Act  for  regulating  theatres  - 

An  Act  for  the  further  Amend- 
ment of  the  Laws  relating  to 
the  Poor  in  England. 


An  Act  to  amend  the  law  for 
regulating  places  kept  for 
slaughtering  horses. 


An  Act  to  make  certain  Pro- 
visions for  Proceedings  in 
Bastardy. 

The  Companies  Clauses  Consoli- 
dation Act,  1845. 


The  Landft    Clauses    Consolida- 
tion Act,  1845. 


Extent  of  Repeal. 


Section  twenty- seven  from  **for 

any  term  not  exceeding  two  '* 

to  end  of  section. 
Section  twenty- eight. 
Section  twenty-nine  from  **  which 

shall  be  held  "  to  end  of  section, 

and 
Section  thirty  from  "  and  that  no 

warrant "  to  end  of  section. 
Section  nineteen  from   '^by  the 

oath  or  oaths  "  to  end  of  section. 
Section    four    from    **if   within 

twenty -four    hours"    down    to 

**  some     one    justice    of    the 

peace ",    and    from    **  to     be 

holden  after  "  to  the  end  of  the 

section. 
Section  seven  from  "or  prison" 

to  end  of  section,  and 
Section  nine  from  '*  to  be  holden  ** 

to     "by     the    last-mentioned 

justices  awarded  " 
Section  three. 


>f 


Section  one  hundred  and  forty- 
seven  from  "  and  on  complaint " 
to  end  of  section. 

Section  one  hundred  and  forty- 
ei^ht. 

Section  one  hundred  and  forty- 
nine. 

Section  one  hundred  and  fifty- 
three. 

Section  one  hundred  and  fifty- 
five,  so  far  as  relates  to  any 
matter  to  which  the  Summary 
Jurisdiction  Acts  apply. 

Section  one  hundrea  and  fifty- 
seven. 

Section  one  hundred  and  fifty- 
nine  from  **  for  the  county  "  to 
the  end  of  the  section,  and 

Schedule  G. 

Section  one  hundred  and  thirty- 
six  from  "and  on  complaint" 
to  end  of  section. 

Section  one  hundred  and  thirty- 
seven. 

Section  one  hundred  and  forty- 
two. 

Section  one  hundred  and  forty- 
three,  so  far  as  relates  to  any 
matter  to  which  the  Summary 
Jurisdiction  Acts  apply. 

Section  one  hundrea  and  forty- 
four. 
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STATUTES  OF  THE  REALM. 


[chap.  43. 


Year  and  Chapter. 


8  &  9  Vict.  c.  20. 


8&9Vict.  c.  77. 


8  &  9  Vict.  c.  100. 


8  &  9  Vict.  c.  109. 


9  &  10  Vict.  c.  95. 


Title  or  Short  Title. 


The  Railways  Clauses  Consolida- 
tion Act,  1845. 


An  Act  to  make  farther  regula- 
tions respecting  the  tickets 
of  work  to  be  delivered  to 
persons  employed  in  the  manu- 
facture of  hosiery  in  certain 
cases. 

An  Act  for  the  regulation  of  the 
care  and  treatment  of  lunatics. 


An  Act  to  amend  the  law  con- 
cerning games  and  wagers. 


An  Act  for  the  more  easy  re- 
covery of  small  debts  and 
demands  in  England. 


Section  one  hundred  and  forty- 
six  from  "for  the  county*'  to 
end  of  section,  and 

Schedule  (C.) 

Section  one  hundred  and  forty- 
five  from  "and  on  complaint'* 
to  end  of  section. 

Section  one  hundred  and  fortr-six. 

Section  one  hundr^  and  forty- 
seven. 

Section  one  hundred  and  fifty- 
one. 

Section  one    hundred  and  fifly- 
three  so  far  as  relates  to  any 
i      matter  to  which  the  Summary 
Jurisdiction  Acts  apply. 

Section  one  hundred  and  fifty- 
five. 

Section  one  hundred  and  fifty- 
seven  firom  "  for  the  county*' 
to  end  of  section  and 

Schedule. 

Section  Rye. 

Section  six. 

Section  seven  to  "over  to  the 
person  convicted  "  and 

Section  eight  from  "and  that 
when  any  distress  "  to  the  end 
of  the  section. 

Section  one  hundred  and  two  from 
"  and  shall  and  may  issue"  to 
"  sooner  paid  ",  and  from  "  and 
the  overplus  "  to  the  end  of  the 
section. 

Section  one  hundred  and  three, 
and 

Section  one  hundred  and  foor 
f^om  "the  person  appealing** 
to  end  of  section. 

Section  eleven  from  "and  on 
non-payment"  to  "oonyicting 
justices  ",  and 

Section  twenty  from  "to  he 
holden"to  "by  the  last-men- 
tioned court  awarded  ". 

Section  one  hundred  and  thirty- 
one. 

Section  one  hundred  and  thirty- 
two. 

Section  one  hundred  and  thirty- 
four. 

Section  one  hundred  and  thirty- 
five,  and 

Section  one  hundred  and  tiiirty- 
six,  so  far  as  it  relates  to  toy 
order,  judgment,  or  proceeding 
before  a  court  of  summaiy 
jurisdiction. 


CHAP.  43.] 


47  &  48  VICTORIA,  1884. 
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Year  and  Chapter. 


10  &  11  Vict.  c.  16. 
10  &  11  Vict.  c.  38. 
10  &  11  Vict.  c.  62. 


11  A  12  Vict.  c.  43. 


12  &  13  Vict.  c.  14. 


12  &  13  Vict.  c.  45. 


12  &  13  Vict.  c.  92. 


Title  or  Short  Title. 


•  I 


Extent  of  Repeal. 


The  Commissioners  Clanses  Act, 

1847. 
An  Act  to  facilitate  the  drainage 

of  land  in  England  and  Wales. 
An  Act  for  the  establishment  of 

naval  prisons,  and  for  the  pre- 

yention  of  desertion  from  Her 

Majesty's  Navy. 


An  Act  to  facilitate  the  perfor- 
mance of  the  duties  of  justices 
of  the  peace  out  of  sessions 
within  England  and  Wales 
with  respect  to  snmmary  con. 
victions  and  orders. 


An  Act  to  enable  overseers  of 
the  poor  and  surveyors  of  the 
highways  to  recover  the  costs 
of  distraining  for  rates. 

An  Act  to  amend  the  procedure 
in  courts  of  general  and  quarter 
sessions  of  the  peace  in  Eng- 
land and  Wales,  and  for  the 
better  advancement  of  justice 
in  cases  within  the  jurisdiction 
of  those  courts. 

An  Act  for  the  more  effectual 
prevention  of  cruelly  to  ani- 
mals. 


Section  seventy-one  firom  ''and 
if  he  fail "  to  end  of  section. 

Section  sixteen  and 

Section  seventeen. 

Section  thirteen  from  "  for  any 
term"  to**  costs". 

Section  fourteen,  except  so  far  as 
it  applies  to  a  proceeding  under 
section  nine ;  and 

Section  fifteen. 

Section  nine  from  "provided 
always  that  in  all  cases  "  to  the 
end  of  the  section. 

Section  twelve  from  "  and  if  there 
be  "  to  "  shall  have  arisen  ",  so 
far  as  the  same  relates  to  a  case 
arising  under  the  Summary 
Jurisdiction  Acts  or  any  future 
Act. 

Section  thirteen  from  "and  if 
' '  such  defendant  shall  not  after- 
*'  wards  appear"  down  to 
"  evidence  of  such  non-appear- 
ance of  the  said  defendant." 

Section  sixteen  from  "provided 
always  that  in  all  cases  "  to  the 
end  of  the  section. 

So  much  of  section  seventeen  as 
specifies  any  form  of  conviction 
or  order  for  which  another  form 
is  provided  by  a  rule  under  the 
Summary  Jurisdiction  Acts. 

Section  nineteen  tram  "provided 
always  "  to  the  end  of  the  sec- 
tion. 

Section  twenty  from  "  provided 
always  that  m  all  cases  "  to  the 
end  of  the  section. 

The  references  (S.  1.)  and  (S.  2.) 
in  section  twenty-seven  and  the 
forms  (S.  1.)  and  (S.  2.)  in  the 
schedule. 

Section  nine. 


Section  one  so  far  as  relates  to  any 
appeal  against  an  order  of  a 
court  of  summary  jurisdiction. 


Section  fourteen  from  "  upon  the 
complaint  of  any  person"  to 
end  of  section. 

Section  fifteen. 

Section  sixteen. 


SI 


STATUTES  OF  THE  REALM. 


[chap.  43. 


Year  and  Chapter. 


Title  or  Short  Title. 


15  &  16  Vict.  c.  81. 


16  A  17  Vict.  c.  3:{. 


16  &  17  Vict.  c.  73. 


16  &  17  Vict.  c.  97. 


16&17Vict.  c.  119 


16  &  17  Vict.  c.  128. 


17  &  18  Vict.  c.  38. 


An  Act  to  consolidate  and  amend 
the  statutes  relating  to  the 
asscHsment  and  collection  of 
connty  rates  in  England  and 
Wales. 

An  Act  for  the  better  regulation 
of  metropolitan  stage  and 
hackney  carriages,  and  for  pro- 
hibiting the  nse  of  advertising 
rehicles. 


An  Act  for  the  establishment  of 
a  body  of  Naval  Coast  Volun- 
teers, and  for  the  temporary 
transfer  to  the  Navy  in  case  of 
need  of  seafaring  men  em- 
ployed in  other  public  services. 

The  Lunatic  Asylums  Act,  1853 


An  Act  for  the  suppression  of 
betting  houses. 


An  Act  to  abate  the  nuisance 
arising  fVom  the  smoke  of  fur- 
naces in  the  metropolis,  and 
from  steam  vessels  above  Lon- 
don Bridge. 

An  Act  for  the  suppression  of 
gaming  houses. 


Extent  of  Repeal. 


Section  seventeen. 

Section  twenty-three. 

Section  twenty-four. 

Section  ttyenty-five  from  "which 
shall  be  holden  "  to  end  of  sec- 
tion, and 

Section  twenty-six  from  "  and  no 
warrant "  to  end  of  section. 

Section  forty-six. 


tt 


(I 


In  section  three  the  words  "for 
any  time  not  exceeding  one 
month  ". 
Li  section   seventeen  the  wonL< 

"  for  any  time    not  exceeding 

one  calendar  month  '*,  and 
In  section  nineteen  from  **  for  any 

time  "  to  end  of  section. 
In  section  twenty -three  the  word^ 

"for  anv  time  not  exceeding 

six  months." 


In  section  one  hundred  and 
twenty-eight  the  words  *'  within 
'*  four  calendar  months  after 
'*  such  order  or  determination 
"  made  or  given ",  and  from 
"  the  person  appealing"  to 
'*  thereupon",  from  "upon 
proof"  to  "quarter  sessions, 
and",  and  from  "and  nuy 
order  "  to  end  of  section. 

So  much  of  sections  three  and  four 
as  prescribes  the  term  of  im- 
prisonment for  nonpayment  of 
penalty  and  costs. 

Section  thirteen  from  "to  be 
holden"  to  "by  the  last-men- 
tioned court  awurded  ". 

Section  fourteen  down  to  "  merits 
of  the  case,  and  ",  and 

Section  fifteen. 

Section  one,  the  words  "nor leas 
than  forty  shillings  ". 

Section  two,  the  words  "nor  le» 
than  forty  shillings 


*9 


So  much  of  sections  one,  three, 
and  four  as  prescribes  ^e  term 
of  imprisonment  for  nonpaj* 
ment  of  penalty  and  costs. 
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Year  and  Chapter. 


Title  or  Short  Title. 


Extent  of  Repeal. 


17  &  18  Vict.  c.  104. 


18  A  19  Vict.  c.  119. 


18  &  19  Vict.  c.  120. 


22  &  23  Vict.  c.  40. 


22  A  23  Vict.  c.  66. 


23  <fe  24  Vict.  c.  32. 


24  &  25  Vict.  c.  96. 


The    Merchant    Shipping    Act, 
1854. 


The  Passengers  Act,  1855 


The     Metropolis     Management 
Act,  1855. 


An  Act  to  abolish  the  j  urisdiction 
of  the  ecclesiastical  courts  in 
Ireland  in  cases  of  defamation, 
and  in  England  and  Ireland  in 
certain  cases  of  brawling. 

The  Larceny  Act,  1861    - 


An  Act  for  the  establishment  of 
a  reserve  volunteer  force  of 
seamen,  imd  for  the  govern- 
ment of  the  same. 

An  Act  for  regulating  measures 
used  in  sales  of  gas. 


Section  ten  from  **  to  be  holden" 
to  "by  the  last-mentioned 
court  awarded." 

Section  eleven  down  to  ''merits 
of  the  case  and  ",  and 

Section  twelve. 

Section  five  hundred  and  eighteen, 
sub-section  (4),  from  "wnich  is 
holden''  to  end  of  such  sub- 
section. 

Section  eighty-five,  the  words 
"  according  to  the  form  in  the 
**  Schedule  (N.)  hereto  an- 
**  nexed  ",  from  "  or  the  justice 
before  whom  "  to  '*  costs  of  the 
proceedings  ",  and  from '  *  for  any 
*  *  term  not  exceedingthree  calen- 
**  dar  months  '*  to  "  satisfied  *'. 

Section  eighty-seven,  and 

Schedules  (N.)  and  (0.) 

Section  two  hundred  and  thirty- 
one  from  "  but  no  such  appeal " 
to  the  end  of  the  section,  and 

Section  two  hundred  and  thirty- 
two,  from  *'or  they  may  con- 
firm '*  to  end  of  section. 

In  section  twenty-four  the  words 
*'  for  anv  time  not  exceeding 
six  months  ". 

Section  twenty-two  from  **  to  be 
held  "  to  *'  such  city,  borough, 
or  county  **,  and  from  **  and 
may  oi'der "  to  the  end  of  the 
section,  so  far  as  relates  to  any 
order,  judgment,  or  determi- 
nation of  a  justice  of  the  peace, 
mayor,  or  chief  magistrate. 

Section  four  from  "which  shall 
be  holden  "  to  end  of  section. 


Section  one  hundred  and  five. 

Section  one  hundred  and  seven 
from  *'  for  any  term  not  exceed- 
ing two  months*'  to  end  of 
section. 

Section  one  hundred  and  ten  from 
'*  which  shall  be  holden"  to  the 
first  '*  and  the  costs  of  the  ap- 
peal;*' and  from  *'and  the 
court  at  such  sessions** to  end 
of  section. 

Section  one  hundred  and  eleven 
from  *  *  and  no  warrant "  to  end 
of  section,  and 

Section  one  hundred  and  twelve. 
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Year  and  Chapter. 


24  &  25  Vict.  c.  97. 


24  &  25  Vict.  c.  99. 


24  &  25  Vict.  c.  110. 

25  &  26  Vict.  c.  61. 


25&26Vict.  c.  114. 


26  &  27  Vict.  c.  65. 


26  &  27  Vict.  0. 103. 


28  A  29  Vict.  c.  121 
31  A  52  Vict.  c.  45. 


32  &  33  Vict.  c.  112. 


Title  or  Short  Title. 


I 


An  Act  to  consolidate  and  amend 
the  Statute  Law  of  England 
and  Ireland  relating  to  ma- 
licious injuries  to  property. 


An  Act  to  consolidate  and  amend 
the  Statute  Law  of  the  United 
Kingdom  against  offences  re- 
lating to  the  coin. 

The  Old  Metal  Dealers  Act,  1861 

An  Act  for  the  better  manage- 
ment of  highways  in  England. 

An  Act  for  the  prevention  of 
poaching. 


The  Volunteer  Act,  1863 


An  Act  to'  amend  the  law  in  certain 
cases  of  misappropriation  by 
servants  of  the  property  of  their 
masters. 


The  Salmon  Fishery  Act,  1865  - 
The  Sea  Fisheries  Act,  1868      - 


The  Adulteration  of  Seeds  Act, 
1869. 


Extent  of  Bepeal. 


Section  sixty-two. 

Section  sixty-five  from  **  for  any 
"  term  not  exceeding  two 
"  months  "  to  end  of  section. 

Section  sixty-eight  from  ''which 
shall  be  holden"  to  tiie  first 
'*  and  the  costB  of  the  appeal  ;** 
and  from  "and  the  court  at 
such  sessions  "  to  end  of  setv 
tion. 

Section  sixty-nine  from  "and  no 
warrant"  to  end  of  section, 
and 

Section  seventy. 

Section  thirty-two  frt)m  "  and  no 
warrant "  to  end  of  section. 


Section  eleven  from  "which  is 
holden  "  to  "  seem  meet". 

Section  fortjr-seven  fitmi  **  in  man- 
ner provided "  to  end  of  sec- 
tion. 

Section  five  from  "  and  no  war- 
rant "  to  end  of  section,  and 

Section  six  from  "  which  shall  be 
holden  "  to  end  of  section. 

Section  forty-eight  from  "held 
not  less  "  in  sub-section  (1)  to 
"  and  of  the  appeal"  at  end  of 
sub-section  (3) ;  and  firom  "the 
court"  at  beginning  of  sab- 
section  (5)  to  "  Metropolitao 
Folioe  District";  and  from 
"and  a  warrant  of  commit- 
ment "  to  "  sustain  the  same". 

In  section  ono  the  words  *'for 
"  any  term  not  exceeding  three 
"  months,  unless  such  penalty 
"  be  sooner  paid  ". 

Section  two  trora  "which  shall  be 
holden "  to  "  and  the  costs  of 
the  appeal " ;  and  from  "  and 
the  court  at  such  sessions "  to 
'"  evidence  of  such  oonviction'*, 
and 

Section  three  from  "and  no 
warrant "  to  end  of  secti<m. 

Section  sixty-six  from  "  for  the 
county  "  to  end  of  section. 

Section  fifty-eight  from  "in 
manner  directed"  to  "be 
made",  and  from  "for  the 
covnty  "  to  "  either  party  ". 

Section  six  from  "  hela  not  less  ** 
to  "the  said  Act",  and  from 
"  and  a  warrant  of  commit* 
ment "  to  end  of  section. 
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Year  and  Chapter. 


34  &  35  Vict  c.  31. 
34  A  35  Vict.  c.  105. 


34  &  35  Vict.  c.  112. 


35  &  36  Vict.  c.  38. 


35  &  36  Vict.  c.  50. 


35  &  36  Vict.  c.  76. 


35  A  36  Vict.  c.  77. 


35  &  36  Vict.  c.  93. 


35  &  36  Vict.  c.  94. 


36  A  37  Vict.  c.  77. 


Title  or  Short  Title. 


Extent  of  Repeal. 


The  Trade  Union  Act,  1871 
The  Petroleum  Act,  1871 


The  Prevention  of  Crime  Act, 
1871. 


The  Infant  Life  Protection  Act, 
1872. 

The  Railway  Rolling  Stock  Pro- 
tection  Act,  1872. 

The  Coal  Mines  Regulation  Act, 
1872. 


The  Metalliferous  Mines  Regula- 
tion Act,  1872. 


The  Pawnbrokers  Act,  1872 


The  Licensing  Act,  1872 


The  Naval  Artillery  Volunteer 
Act,  1873. 


Section  twenty  from  "for  the 
county  "  to  end  of  section. 

Section  fifteen  from  **the  de- 
scription of  any  ofifence"  to 
**  informant  or  prosecutor" 
(being  sub-sections  4  and  5), 
and  from  "  moreover  "  in  sub- 
section (6)  to  **  direct "  in  sub- 
section (7). 

Section  seventeen  from  "  the  de- 
scription of  any  offence"  to 
"prosecutor  or  complainant" 
(being  sub-sections  2  and  3). 

Section   eleven   from    "  the    de 
scription  "  to  "  prosecutor. 


» 


>» 


ft 


Section  six  from  "  for  the  county 
to  end  of  section. 


Section  sixty-one  from  "for  the 
county  "  to  "  party  as  the  court 
thinks  just ",  and 

Section  sixty-three  from  "the 
description  of  any  offence  "  to 
"  of  the  informant "  (being  sub- 
sections 2  and  3). 

Section  thirty- two  from  "  for  the 
coimty  "  to  "  party  as  the  court 
thinks  just ",  and 

Section  thirty-four  from  "  the 
description  of  any  offence  "  to 
"  port  of  the  informant "  (being 
suD-sections  2  and  3). 

Section  fifty -two  from  "for  the 
county  "  to  end  of  section,  ex- 
cept BO  far  as  relates  to  an 
appeal  against  the  refusal  of  a 
certificate  for  a  licence,  and 

Section  fifty-four. 

Section  fifty-one  from  "where 
the  court  to  "complainant; 
and",  (being  sub-sections  ^) 
and  (3)  and  part  of  sub-section 
(4),)  and 

Section  fifty-two  from  "for  the 
county  "  to  end  of  section,  and 

Section  fifty-four  from  "more- 
over "  to  end  of  section. 

Section  thirty-six  from  "  the  de- 
scription of  any  offence  "  to  "  in- 
formant or  complainant "  (being 
sub-sections  1  and  2). 

Section  thirty-eight  from  "the 
conditions  "  to  "  this  Act ",  and 
from  "for  the  county"  to  end 
of  section,  and 

Section  forty  from  "moreover" 
to  end  of  section. 

F  2 
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Year  and  Chapter. 


Title  or  Short  Tide. 


Extent  of  Repeal 


36  &  37  Vict.  c.  86. 


37  &  38  Vict.  c.  67. 


38  &  39  Vict.  c.  17. 


38  &  39  Vict.  c.  55. 


38  &  39  Vict.  c.  60. 


38  &  39  Vict.  c.  63. 


38  &  39  Vict.  c.  86. 

39  A  40  Vict.  c.  45. 


39  &  40  Vict.  c.  77. 


41  &  42  Vict.  c.  16. 


41  &  42  Vict.  c.  49. 


The  Elementary  Education  Act, 
1873. 


The       Slaagbter-honses,       &c. 
(Metropolis)  Act,  1874. 

The  Explosives  Act,  1875 


The  Public  Health  Act,  1875 


The  Friendly  Societies  Act,  1875 


The  Sale  of  Food  and  Drugs  Act, 
1875. 

The  Conspiracy  and  Protection 

of  Property  Act,  1875. 
The    Industrial    and    Provident 

Societies  Act,  1876. 


The  Cruelty  to   Animals    Act, 
1876. 


The  Factory  and  Workshop  Act, 
1878. 


The  Weights  and  Measures  Act, 
1878. 


Section  twenty-four  from  "the 
description  of  the  offence"  to 
'*  part  of  the  informant "  (being 
suD-sections  1  and  2). 
Section  six  from  "  subject  to  "  to 
*'  be  made  ",  and  firom  "  for  the 
county  "  to  end  of  section. 

Section  ninety- three  from  "in 
manner  provided"  to  end  of 
section. 

Section  two  hundred  and  fifty- 
two,  and 

Section  two  hundred  and  sixtr- 
nine  from  "  for  the  county"  in 
Bub-section  one  to  "  release  him 
from  custody"  at  the  end  of 
sub-section  four,  and  from  "  In 
the  case  "  in  sub-section  eix  to 
the  end  of  the  section,  bo  far  as 
relates  to  an  appeal  against  an 
order  or  conviction  of  a  court  of 
summary  jurisdiction. 

Section  thirty-three  from  "In 
any  information"  to  ** nega- 
tived" (beinff  sub-section  5), 
and  from  "for  t^e  county  "in 
sub-section  (6)  to  end  of  snch 
sub-section. 

Section  twenty-three  from  "which 
shall  be  held"  to  "  think  pro- 
per." 

Section  twelve  from  "for  the 
county  "  to  end  of  section. 

Section  nineteen  from  *'in  any 
information"  to  ** negatived ^ 
being  sub-section  (5),  and  from 
••  for  the  county"  in  sub-sec- 
tion (6)  to  end  of  such  snb  sec- 
tion. 

Section  sixteen  from  "  subject  to 
the  conditions"  to  "shall  be 
made",  and  from  "for  the 
county  "  to  end  of  section. 

Section  ninety  from  "having 
jurisdiction  to  end  of  section, 
and 

Section  ninety-one  from  "  the  de- 
scription of  an  offence  "  to ''  part 
of  tne  informant ",  (being  snb- 
sections  2  and  3) ;  and  from  ''a 
conviction  "  at  the  beginning  ^ 
sub-section  (6)  to  "  form  and  **. 

Section  fifty-seven  from  "  the  de- 
scription* of  an  offence'*  to 
"  sustain  the  same  "  (being  sub- 
sections 1,  2,  and  3),  and 

Section  sixty  from  "  having  jnri«- 
diction  "  to  end  of  section. 
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Year  and  Chapter. 


41  A  42  Vict.  c.  74. 


41  &  42  Vict.  c.  77. 


42  &  43  Vict.  c.  49. 


Title  or  Short  Tide. 


4o  &  46  Vict.  c.  50. 


<  The  Municipal  Corporations  Act, 
1882. 


The  Contagious  Diseases   (Ani- 
mals) Act,  1878. 


The  Highways  and  Locomotives  ' 
(Amendment)  Act,  1878. 


The  Summary  Jurisdiction  Act, 
1879. 


Extent  of  Repeal. 


Section  sixty-four  from  "  for  the 
county  "  to  end  of  section,  and 

Section  sixty-six  from  "  a  warrant 
of  commitment"  to  **  con- 
victed "  (being  sub-section  3). 

Section  thirty-seven  from  "  sub- 
ject to  the  conditions"  to 
**  shall  be  made ",  and  from 
"for  the  county"  to  end  of 
section. 

In  section  thirty-one,  the  words 
'*  by  this  Act  or  by  any  future 
Act". 

Section  thirty-two,  down  to  **in 
*'  accordance  with  the  condi- 
**  tions  and  regulations  con- 
**  tained  in  this  Act". 

Sab-sections  five  and  six  of  section 
two  hundred  and  twenty-seven. 


Chap.  44. 
Naval  Pensions  Act^  1884. 


ABSTBACT  OF  THB  ENACTKENTS. 


1.  Hhort  title. 

2.  Application  to  Greenwi4:h  Hospital  pensions  o/28  ^  29  Vict,  ec,  73,  111,  124. 

3.  Amendment  of  28  §f  29  Vict,  ec  73  and  89,  as  to  restoration  of  forfeited  pensions, 

4.  Repeal  of  19  ^  20  Vict.  c.  15.  and  s.  10  o/28  ^  29  Viet.  e.  73. 

5.  Commencement  of  Act. 
Schedule. 


An  Act  to  amend  the  Law  respecting 
the  Payment  of  Naval  and  Greenwich 
Hospital  Pensions. 

(7th  August  1884.) 

Whebeas  in  pursuance  of  the  Act  of  the 
Fession  of  the  nineteenth  and  twentieth  years 
of  the  reign  of  Her  present  Majesty ,  chapter 
fifteen,  intituled  **  An  Act  for  further  regu- 
'*  lating  the  Payment  of  the  Out- Pensioners  of 
'*  Greenwich  and  Chelsea  Hospitals,"  one  of 
Her  Majesty's  Principal  Secretaries  of  State 
makes  regulations  for  the  management  and 
payment  of  the  Greenwich  out-pensioners  anS** 
pays  the  pensions  of  those  pensioners,  but  in 
other  respects  those  pensioners  are  subject  to 
the  Lords  Commissioners  of  the  Admiralty  (in 
this  Act  referred  to  as  the  Admiralty) : 


And  whereas  the  Greenwich  Hospital  Act, 
1865,  provided  that  the  said  pensions  should 
be  called  naval  pensions : 

And  whereas  the  Naval  and  Marine  Pay  and 
Pensions  Act,  1865,  made  provisions  with 
respect  to  the  pensions  of  seamen  and  marines 
subject  to  the  enactment  in  section  ten  thereof 
that  nothing  in  that  Act  should  take  away  or 
abridge  any  power  vested  in  one  of  Her 
Majesty's  Principal  Secretaries  of  State  rela- 
tive to  naval  pensions : 

And  whereas  the  Navy  and  Marines  (Pro- 
perty of  Deceased)  Act,  1865,  made  provisions 
with  respect  to  the  payment  of  money  which 
On  the  death  of  a  person  being  or  having  been 
an  officer,  seaman,  or  marine,  is  due  to  him 
from  the  Admiralty : 

And  whereas  by  the  Admiralty  (Powers, 
&c.)  Act,  1865,  provision  is  made  for  pumshing 
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persons  who  obtain  pensions  or  money  from 
the  Admiralty  by  personation  or  other  fraudu- 
lent means : 

And  whereas  it  is  expedient  that  the  pay- 
ment of  the  said  naval  pensions  should  be 
wholly  under  the  control  of  the  Admiralty : 

And  whereas  by  the  Greenwich  Hospital 
Acts,  1865  to  1883,  provision  was  made  re- 
specting pensions  and  gratuities  to  persona 
entitled  to  the  benefits  of  Greenwich  Hospital 
and  to  their  widows,  and  for  distinguishing 
the  same  as  Greenwich  Hospital  pensions, 
gratuities,  and  allowances : 

And  whereas  doubts  may  arise  as  to  the 
application  of  the  Naval  and  Marine  Pay  and 
Pensions  Ac^.,  1865,  and  the  Navy  and  Marines 
(Property  of  Deceased)  Act,  1865,  and  the 
Admiralty  (Powers,  &c.)  Act,  1865,  to  such  pen- 
sions, gratuities,  and  allowances,  and  doubts 
may  also  arise  as  to  the  effect  of  any  Order  in 
Council  made  in  pursuance  of  the  above-men- 
tioned Acts  so  far  as  regards  the  restoration 
of  a  pension  forfeited  by  conviction  for  crime, 
and  it  is  expedient  to  remove  such  doubts : 

Be  it  therefore  enacted  by  the  Queen's  most 
Excellent  Majesty,  by  and  with  the  advice  and 
consent  of  the  Lords  Spiritual  and  Temporal, 
and  Commons,  in  this  present  Parliament 
assembled,  and  by  the  authority  of  the  same, 
as  follows : 

1.  This  Act  may  be  cited  as  the  Naval  Penr 
sions  Act,  1884. 

2.  Any  reference  in  the  Naval  and  Marine 


Pay  and  Pensions  Act,  1865,  the  Navy  and 
Marines  (Property  of  Deoeased)  Act,  1^5,  or 
the  Admiralty  (Powers,  &c.)  Act,  1865,  to  a 
pension  or  a  naval  pension,  or  to  money  pay- 
able by  the  Admiralty,  shall  be  constnied  to 
include  a  naval  pension  and  a  Greenwich 
Hospital  pension,  gratuity,  and  allowance, 
witmn  the  meaning  of  the  Greenwich  Hoepita! 
Acts,  1865  to  18o3,  and  any  sum  due  on 
acoount  of  such  a  pension,  gratuity,  or  allow- 
ance. 

3.  A  provision  of  any  Order  in  Gooncil 
made  in  pursuance  of  the  Naval  and  Marine 
Pay  and  Pensions  Act,  1865,  or  of  the  Green- 
wich Hospital  Acts,  1865  to  1883,  respecting 
the  restoration  in  whole  or  in  part  of  any  for- 
feited pension  shall  have  effect  notwithstand- 
ing any  Act  or  law  relating  to  the  forfeitnre 
of  a  pension  on  conviction  for  crime. 

4.  The  Acts  mentioned  in  the  schedule  to 
this  Act  are  hereby  repealed  as  from  the  com- 
mencement of  this  Act  to  the  extent  in  the 
third  column  of  that  schedule  mentioned, 
without  prejudice  to  anything  previously  done 
or  suffered  m  pursuance  thereof. 

5.  (1.)  This  Act  shall  come  into  operatio& 
on  the  first  da^  of  April  one  thousand  eight 
hundred  and  eighty-five. 

(2.)  Any  Order  in  Council,  regulation,  or 
appointment,  for  the  purposes  of  this  Act  may 
bo  made  before  the  commencement  of  this  Act 
to  take  effect  upon  such  commencement 
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SCHEDUUS. 


Acts  Befealed. 


Session  and  Chapter. 


Title. 


Extent  of  Repeai. 


19  &  20  Vict.  c.  15 


28  &  29  Vict.  c.  73 


An  Act  for  further  regulating 
the  payment  of  the  out-pen- 
sioners of  Greenwich  and 
Chelsea  Hospitals. 

The  Naval  and  Marine  Pay  and 
Pensions  Act,  1865. 


The  whole  Act  so  far  as  it  relates 
to  Greenwich  out-pensioners. 


Section  ten. 
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Chap.  45. 
National  School  Teachers  Amendtnent  {Ireland)  Acty  1884. 


ABSTRACT  OF  THE  ENACTMENTS. 

1.  SJioritUle. 

2.  Extension  ofpoioer  to  make  loans  for  residences. 


An  Act  to  amend  the  National  School 
Teachers  (Ireland)  Act,  1879.  in  so  far 
as  it  relates  to  the  Loans  for  Teachers' 
Residences.  (7th  August  1884.) 

Whbbeas  it  is  expedient  to  afford  greater 
facUities  for  providing  residences  for  the 
teachers  of  Karaonal  Schools  in  Ireland : 

Be  it  therefore  enacted  by  the  Queen's  most 
Excellent  Majesty,  by  and  with  the  advice  and 
consent  of  the  Lords  Spiritual  and  Temporal, 
and  Commons,  in  this  present  Parliament 
assembled,  and  by  the  autnority  of  the  same, 
as  follows ; 

1.  This  Act  may  be  cited  for  all  purposes  as 
the   National    School   Teachers  Amendment 


(Ireland)  Act,  1884,  and  shall  commence  and 
come  into  operation  on  the  day  of  the  passing 
of  the  Act. 

2.  So  much  of  the  National  School  Teachers 
(Ireland)  Act,  1879,  as  limits  in  respect  to 
vested  schools  the  operation  of  the  said  Act 
to  National  Schools  vested  in  the  Commis* 
sioners  of  National  Education,  or  in  trustees 
for  National  School  purposes,  which  were  so 
vested  and  in  operation  as  National  Schools  on 
the  first  day  of  May  one  thousand  eight  hun- 
dred and  seventy-nine,  shall  be  repealed,  and 
henceforth,  i.e.,  from  iJie  passing  of  this  Act, 
all  schools,  whether  non-vested  or  vested,  and 
if  vested  irrespectively  of  the  date  of  vesting, 
shall  be  entitled  to  the  benefit  of  loans  for 
teachers  residences. 


Chap..  46. 
Naval  Enlistment  Acty  1884. 


ABSTBACT  OY  THE  ENACTMENTS. 

1.  Short  title  and  construction, 

2.  Anhcndment  of  16  ^  17  Vict,  e,  69.  as  to  period  of  sei'vice  of  boys  and  evidence. 

3.  Application  of  s.  91  of  44!  &•  45  Vict,  c.  58.  to  lunatic  seamen. 

4.  Extension  to  marines  of  16  ^  17  Vict,  c,  73. 

5.  Bepeal  of  Actst  a/nd  savings. 

Schedule. 


An  Act  to  amend  the  Naval  Enlistment 
Act,  1853,  and  for  other  purposes 
connected  therewith. 

(7th  August  1884.) 

Be  it  enacted  by  the  Queen's  most  Excellent 
Majesty,  by  and  with  the  advice  and  consent 
of  the  ]Lord8  Spiritual  and  Temporal,  and  Com- 
mons, in  this  present  Parliament  assembled, 
and  by  the  authority  of  the  same,  as  follows : 

1.  The  Act  of  the  session  of  the  fifth  and 
sixth  years  of  the  reign  of  King  William  the 
FonrtB,  chapter  twenty-four,  intituled  "An 
Act  for  the  encouragement  of  the  voluntary 
enlistment  of  Seamen,  and  to  make  regula- 
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*'  tions  for  more  efiectually  manning  His 
"  Majesty's  Navy,"  is  in  this  Act  referred  to 
and  may  oe  cited  as  the  Naval  Enlistment  Act, 
1836. 

The  Act  of  the  session  of  the  sixteenth  and 
seventeenth  years  of  the  reign  of  Her  present 
Majesty,  chapter  sixty-nine,  intitnlea  "An 
Act  to  make  better  provision  concerning  the 
entry  and  service  of  Seamen,  and  otherwise 
to  amend  the  laws  concerning  Her  Majesty's 
Navy,"  is  in  this  Act  referred  to  and  may 
be  cited  as  the  Naval  Enlistment  Act,  1853. 

This  Act  and  the  Naval  Enlistment  Act, 
1835,  and  the  Naval  Enlistment  Act,  1853, 
shall  be  construed  together  as  one  Act,  and 
may  be  cited  together  as  the  Naval  Enlistment 
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Acts,  1835  to  1884,  and  this  Act  may  be 
cited  separately  as  the  Naval  Enlistment  Act, 
1884. 

2.  Whereas  by  the  Naval  Enlistment  Act, 
1835,  it  is  provided  that  a  person  shall  not  be 
detained  in  the  naval  service  of  His  Majesty 
for  more  than  five  years  unless  he  voluntarily 
entered  the  same  for  a  longer  term,  and  that, 
at  the  expiration  of  such  term,  he  shall  be 
discharged  as  therein  provided  : 

And  whereas  by  the  Naval  Enlistment  Act, 
1853,  it  was  enacted  (by  section  one)  that 
where,  under  the  regulations  or  directions  of 
the  Admiralty,  men  were  willing  to  enter  or 
re-enter  into  the  naval  service  of  Her  Majesty 
for  ten  years  continuous  and  general  service 
or  for  such  other  term  of  continuous  and 
general  service  as  under  the  said  regulations 
or  directions  may  be  authorised,  such  men 
should  be  liable  to  serve  accordingly,  and  (by 
section  two)  that  every  boy  under  the  age  of 
eighteen  years  entering  the  naval  service  of 
Her  Majesty  should  be  entered  and  liable  to 
serve  until  he  attains  the  age  of  twenty-eight 
years,  and  that  a  person  who,  when  of  the  age 
of  eighteen  or  upwards,  entered  into  such  naval 
service  as  a  boy,  should  be  entered  for  ten 
years  continuous  and  general  service  from  the 
time  of  his  entering,  and  should  be  liable  to 
serve  accordingly : 

And  whereas  it  is  expedient  to  provide  for 
the  addition  of  two  years  to  the  service  of  boys 
hereafter  entered  into  the  naval  service  of  Her 
Majesty,  and  otherwise  to  amend  the  said 
enactments:  Be  it  therefore  enacted  as  fol- 
lows: 

(1.)  If  the  regulations  which  the  Admiralty 
may  from  time  to  time  make  so  direct — 
(a.)  men  willing  to  enter  or  re-enter  into  the 
naval  service  of   Her    Majesty  may  be 
entered  or  re-entered  for  continuous  and 
general  service  for  such  period  as  may 
for  the  time  being  be  fixed  by  the   said 
regulations;  and 
ih.)  every  person  entering  into  the   naval 
service  of  Her  Majesty  as  a  boy  may  be 
entered  for  continuous   and  general  ser- 
vice for  such  period  not  exceeding  twelve 
years,  or,  if  he  enters  when  below  the  age 
of  eighteen,  not  exceeding  the  time  re- 
quired for  him  to  attain  the  age  of  thirty 
years,  as  may  for  the  time  being  be  fixed 
by  the  said  regulations. 
(2.)  Men  and  boys  entering  in  pursuance  of 
this  section  shall  be  liable  to  serve  in  accord- 
ance with  the  terms  of  their  entry ;  and  the 
enactmetitH  of  the  Naval  Enlistment  Act,  1835, 
and  the  enactmciits  amending  the  same  shall 
be  applicable  to  overy  man  and  boy  as  if  the 
term  for  which  he  is  entered  and  liable  to 


serve    were    throughout    substituted  for  the 
term  in  the  said  enactments  mentioned. 

(3.)  Any  certificate  wbich  is  by  law  evidence 
of  the  birth  of  a  person,  and  any  declaration 
under  the  Statutory  Declarations  Act,  1835, 
by  the  parent  or  guardian  of  a  person  entering 
into  the  naval  service  of  Her  Majesty  as  a  boy 
respecting  the  place  of  birth  of  such  boy,  and 
a  declaration  made  by  a  man  on  entering  into 
the  naval  service  of  Her  Majesty,  respecting 
his  place  of  birth,  shall,  for  the  purposes  of 
this  Act  and  of  the  said  enactments,  be  evi- 
dence until  the  contrary  is  proved  of  the  place 
of  birth  of  the  person,  boy,  or  man  referred  to 
in  the  certificate  or  declaration. 

3.  Section  ninety- one  of  the  Army  Act, 
1881  (which  section  relates  to  the  sending  of 
lunatic  soldiers  bv  a  Secretary  of  State  to 
workhouses  and  lunatic  asylums  and  other 
places  in  which  lunatics  can  legally  be  con- 
nned),  shall  applv  in  like  manner  as  if  it  were 
herein  re-enacted,  with  the  substitution  of  "  a 
person  in  the  naval  service  of  Her  Majesty " 
for  **  soldier"  and  "soldier  of  the  regular 
forces  "  respectively,  and  of  **  the  Admiralty" 
for  ''a  Secretaiy  of  State,"  and  as  if  any 
declaration  made  on  a  person  entering  into  the 
naval  service  of  Her  Majesty  as  a  boy  by  his 
parent  or  guardian,  or  made  by  a  man  on 
entering  into  such  service,  were  respectively 
substituted  for  the  attestation  paper. 

4.  Whereas  under  sections  sixteen  and 
twenty-one  of  the  Act  of  the  session  of  the 
sixteenth  and  seventeenth  years  of  the  reign 
of  Her  present  Majesty,  chapter  seventy- 
three,  intituled  *'An  Act  for  the  establish- 
"  ment  of  a  body  of  naval  coast  volunteers, 
"  and  for  the  temporary  transfer  to  the  navy 
'*  in  case  of  need  of  seafaring  men  employed 
*'  in  other  public  services,"  the  Admiralty 
have  power,  whenever  an  emergency  arises, 
to  require  the  service  in  Her  Majesty's  navy 
of  persons  who  may  have  served  as  petty 
officers  or  seamen  in  Her  Majesty's  navy,  and 
may  be  in  receipt  of  pensions  m  respect  of 
such  service,  and  pensioners  failing  so  to  join 
are  liable  to  be  punished  as  therein  mentioned ; 
and  whereas  it  is  expedient  to  extend  the  said 
enactments  to  persons  enlisted  or  re-engaged 
after  the  passing  of  this  Act  who  have  served 
in  the  royal  marine  forces,  and  who  are  not 
members  of  the  army  reserve  force:  Be  it 
therefore  enacted  as  follows : 

Sections  sixteen  and  twenty-one  of  the 
above-recited  Act  shall  apply  to  person>s 
enlisted  or  re-engaged  after  me  passing  of  this 
Act,  who  have  served  as  non-comnussioned 
officers  and  men  of  the  royal  marine  forces,  and 
are  in  receipt  of  pensions  in  respect  of  snch 
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service,  in  like  manoer  as  if  those  sections 
were  herein  re-enacted,  with  the  snbstitntion 
of  sQch  non-commissioned  officers  and  men  for 
petty  officers  or  seamen  of  Her  Majesty's  navy, 
subject  to  the  following  qualifications:  that 
men  enlisted  in  the  ai'my  reserve  force  shall 
not  be  subject  to  be  required  to  serve  in  pur- 
suance of  Uie  said  sections,  and  the  non-cnm- 
missioned  officers  and  men  who  are  required 
to  serve  shall  be  subiect  to  serve  and  be 
entitled  to  pay  as  other  non-commissioned 
officers  and  men  in  the  royal  marine  forces, 
and  not  as  petty  officers  and  seamen. 

ft 

5. — (1:)  The  Act  mentioned  in  the  schedule 


to  this  Act  is  hereby  repealed  to  the  extent  in 
the  third  column  of  that  schedule  mentioned. 

(3.)  Men  and  boys  who  entered  or  re-entered 
into  the  naval  service  of  Her  Majesty  in  pur- 
suance of  any  enactment  repealea  by  this  Act 
shall  continue  liable  to  serve  in  like  manner 
as  if  the  said  enactment  had  not  been  repealed, 
and  until  regulations  are  made  by  the  Admi- 
ralty in  pursuance  of  this  Act  the  regulations 
in  force  at  the  commencement  of  this  Act  with 
respect  to  enlistment  shall  continue  in  force, 
ana  the  enactments  repealed  bv  this  Act  shall, 
for  the  purposes  of  this  Act,  have  eflect  as  if 
they  were  regulations  of  the  Admiralty. 


Schedule. 


Act  befealed. 


Session  and  Chapter. 

Title. 

Extent  of  Kepeal. 

16  &  17  Vict.  c.  69.    . 

An  Act  to  make  better  provision  concerning 
the    entry    and  service    of   seamen,   and 
otherwise  to  amend  the  laws  concerning 
Her  Majestv's  navy. 

Sections  one  and  two. 

Chap,  47. 
Contagious  Diseases  (Animals)  Transfer  of  Farts  of  Districts  Act,  1884. 


ABSTRACT  OP  THE  ENACTMENTS. 

1.  Short  tiOe. 

2.  Transfer  of  powers  from  one  local  authority  to  another, 

3.  Formaiion  of  united  district. 

4.  Execution  of  agreement 

5.  Definition  of  *  *  jurisdiction.  * ' 

6.  Application  of  Act  to  Scotland. 

7.  Jpplicaiion  of  Act  to  Ireland. 


An  Act  to  enable  Local  Authorities  to 
trau!«fer  the  whole  or  certain  parts  of 
their  Districts  for  the  purposes  of  the 
Cont^ous  Diseases  (Animals)  Act, 
1878,  to  the  Districts  of  neighbouriDg 
Local  Authorities. 

(7tb  August  1884.) 

Whebsas  it  is  expedient  for  the  more 
efiectnal  and  convenient  administration  of 
the    provisions    of  the   Contagious    Diseases 


(Animals)  Act,  1878,  to  enable  local  autho- 
rities to  transfer  the  whole  or  certain  parts  of 
their  districts  for  the  purposes  of  that  Act  to 
the  districts  of  'neighbouring  local  autho- 
rities : 

Be  it  therefore  enacted  by  the  Queen's  most 
Excellent  Majesty,  by  and  with  the  advice  and 
consent  of  the  Lords  Spiritual  and  Temporal, 
and  Commons,  in  this  present  Parliament 
assembled,  and  by  the  authority  of  the  same, 
as  follows : 

1.  This  Act  may  be  cited  as  the  Contagious 
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Diseases  (Animals)  Transfer  of  Farts  of  Dis- 
tricts Act,  1884,  and  shall  be  construed  as  one 
with  the  Contagious  Diseases  (Animals)  Act, 
1878. 

2.  Wherever  the  whole  or  any  part  of  the 
district  within  which  any  local  authority 
exercises  jurisdiction  under  the  provisions  of 
the  Contagious  Diseases  (Animals)  Act,  1878, 
or  any  Order  of  Council  from  time  to  time  in 
force  by  virtue  thereof,  is  wholly  surroulided 
by  or  has  a  conmion  boundary  with  the  district 
within  which  any  other  local  authority  exer- 
cises the  like  jurisdiction,  those  two  local 
authorities  may  by  agreement  in  writing 
between  themselves  make  and  from  time  to 
time  vary  and  rescind  provisions  for  the  exer- 
cise by  one  of  them  (in  this  Act  referred  to  as 
the  administering  authority)  of  jurisdiction 
under  the  said  Act  or  any  such  Order  within 
the  whole  or  any  part  or  parts  of  the  district 
of  the  other  (in  this  Act  referred  to  as  the  sur- 
rendering authority)  and  for  ascertaining  the 
proportion  of  the  expenses  of  the  admini- 
stering authority  to  be  paid  by  the  surrender- 
ing authority,  such  proportion  to  be  fixed  with 
reference  to  the  rateable  value  of  the  paiii  of 
the  district  of  the  surrendering  authority  sur- 
rendered to  the  administering  authority  as 
compared  with  the  rateable  value  of  the 
original  area  of  the  district  of  the  admini- 
stering authority. 

The  district  or  part  of  a  district  subjected, 
in  pursuance  of  an  agreement  under  this  sec- 
tion, to  the  jurisdiction  of  the  administering 
authority,  shall,  for  the  purpose  of  the  exercise 
of  such  jurisdiction,  be  deemed  to  be  part  of 
the  district  of  the  administering  authority,  and 
be  dealt  with  accordingly. 

Any  expenses  payable  by  a  surrendering 
authority  to  an  administering  authority  under 
this  section  shall  be  paid  out  of  the  rate  or 
fund  out  of  which  such  expenses  would  have 
been  paid  had  they  been  incurred  by  the  sur- 
rendering  authority  itself. 

Provided  that  where  the  surrendering  autho- 
rity is  a  borough  and  the  administering  autho- 
rity is  a  coimty  to  the  rate  of  which  such 
borough  is  assessed,  the  first  provision  of  sec- 
tion forty-seven  of  the  Contagious  Diseases 
(Animals)  Act,  1878,  requiring  repayment  by 
the  local  authority  of  the  county  to  the  local 
authority  of  the  borough  therein  mentioned 
shall  not  apply. 

3.  A  local  authority  may  from  time  to  time 
by  agreement  concur  with  any  other  local 
authority  or  authorities  in  appointing  out  of 


their  respective  bodies  a  joint  committee  con- 
sisting of  such  number  of  members  with  sacfa 
tenure  of  office  as  they  may  determine,  and  io 
assigning  to  such  jomt  committee  a  district 
consisting  of  the  whole  or  such  parts  of  the 
districts  of  the  constituent  anthontieB  as  such 
authorities  may  determine,  and  in  delegating 
to  such  joint  committee  within  their  (^strict 
the  whole  or  any  part  of  the  jorisdiction  of 
a  local  authority  under  the  Contagions  Edseases 
(Animals)  Act,  1878,  or  any  Order  of  Gooncil 
from  time  to  time  enforced  by  virtue  thereof, 
and  any  such  committee  shsdl,  in  respect  of 
any  jurisdiction  so  assigned  to  them,  exercise 
the  same  powers  and  be  subject  to  the  eame 
obligations,  and  the  said  Act  and  any  Order 
made  in  pursuance  thereof  shall,  in  respect  of 
the  district  so  assi^ed,  take  effect  as  if  each 
district  were  the  district  of  a  local  authoritj 
and  the  joint  committee  were  a  local  authoritj 
within  tne  meaning  of  the  said  Act. 

All  expenses  incurred  by  such  joint  com- 
mittee  shall  be  apportioned  among  the  com- 
ponent areas  belonging  to  the  different  con- 
stiDuent  authorities  in  proportion  to  the  rate- 
able values  of  such  areas,  as  compared  with 
each  other,  and  shall  be  paid  out  of  the  rated 
or  funds  out  of  which  such  expenses  would 
have  been  paid  had  they  been  incurred  by  the 
constituent  authorities  themselves. 

4.  Any  agreement  made  by  a  local  authority 
under  this  Act  shall  bo  binding  so  far  as 
respects  such  authority  if  executed  by  the 
chairman  for  the  time  lieing  of  the  local  autho- 
rity and  two  other  members  of  such  aathority, 
or,  where  such  authority  is  a  corporation,  if 
executed  under  the  corporate  seal. 

No  such  agreement  shall  be  v^d  unless  it 
has  been  approved  by  the  Privy  Council. 

5.  The  expression  "jurisdiction"  shall  not 
include  the  power  of  making  or  levying  a 
rate,  but  shall  include  all  other  powers,  duties, 
and  obligations  exerciseable  by  or  imposed  on 
a  local  authority  or  its  officers  under  the  Con- 
tagious Diseases  (Animals)  Act,  1878,  or  any 
Order  of  Council  from  time  to  time  enforced 
by  virtue  of  such  Act. 

6.  In  the  application  of  this  Act  to  Scotland, 
''rateable  value"  means  value  according  to 
the  valuation  roll. 

7:  In  the  application  of  this  Act  to  Ireland, 
the  expression  "  Privy  GouncU"  means  the 
Lord  Lieutenant  and  Privy  Council. 
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Chap.  48. 
Oyster  Cultivation  (Ireland)  Act,  1884. 


ABSTBACT  OF  TU2  £NACTM£1IT8. 

1.  SUH  title. 

2.  Power  to  InspcGtors  of  Irish  Fisheries  to  make  order  for  oyster  fishery. 

3.  Pvhlication  of  notices. 

4.  Objections  and  representations  respecting  order. 

5.  Inquiry  into  proposed  order  by  public  sittings. 

6.  Settlement  and  making  of  order. 

7.  Publication  of  order. 

8.  Order  to  be  approved  by  Lord  Lieutenant. 

9.  Appeal  against  order. 

10.  Amendment  of  order. 

11.  Effect  of  order. 

12.  Grantees  may  appoint  bailiffs ^  and  make  regulations. 

13.  Penalty  for  trespass  or  breach  of  regulations. 

14.  Inepeciors  of  Irish  Fisheries  may  make  order  as  to  dredging,  8fc.  during  part  of  close  season 

15.  Proof  of  order.  .       « 

16.  Orders  determinable. 

17.  Order  not  to  abridge  right  of  several  fishery ,  8fc. 

18.  Copies  of  orders  to  be  kept  for  sale. 

19.  Extension  of  Act  to  mussds. 

20.  Saving  for  rights  of  the  Crovm. 

21.  Extend  to  Ireland  only. 


An  Act  to  promote  the  Cultivation  of 
Oysters  in  Ireland.   (7th  August  1884.) 

Whxreas  under  the  provisions  of  the  Act  82 
&  33  Victoriai  chapter  ninety-two,  and  the  Acts 
incorporated  therewith,  the  Inspectors  of  Irish 
Fisheries  are  empowered  to  grant  }i censes  to 
certain  persons  to  form  or  plant  Oyster  beds 
or  layings,  whether  above  or  below  low- 
water  mark,  and  it  is  expedient,  with  the  view 
of  farther  promoting  the  cultivation  of  oysters 
in  certain  places,  to  extend  these  powers  :  Be 
it  therefore  enacted  by  the  Queen's  most  Ex- 
cellent Majesty,  by  and  with  the  advice  and 
consent  of  the  Lords  Spiritual  and  Temporal, 
and  Commons,  in  this  present  Parliament 
assembled,  and  by  the  authority  of  the  same, 
as  follows : 

1.  This  Act  may  be  quoted  as  the  Oyster 
Cultivation  (Ireland)  Act,  1884. 

2.  The  inspectors  of  Irish  Fisheries  may 
make  orders  for  the  establishment  or  improve- 
ment, and  for  the  maintenance  and  regulation, 
of  an  oyster  fishery  on  the  shore  and  bed  of  the 
sea,  or  of  an  estuary  or  tidal  river  above  or 
below  or  partly  above  and  partly  below  low- 
water  mark  (which  shore  and  bed  are  in  this 
Act  referred  to  as  the  seashore),  and  including, 
if  denirable,  provisions  for  the  constitution  of 
a  board  or  body  corporate  for  the  purpose  of 


such  order,  on  an  application  by  memorial  pre- 
sented to  the  said  Inspectors  by  any  person  or 
persons  desirous  of  obtaining  such  an  order. 

3.  If  on  consideration  of  the  memorial  the 
Inspectors  of  _  Irish  Fisheries  think  fit  to  pro- 
ceed with  the'  case  they  shall  cause  notices  to 
that  efiect  to  be  published  and  circulated  in 
the  district  to  be  affected  by  said  order,  and 
shall  give  notice  of  the  application  in  such 
manner  as  they  shall  think  sufficient  and 
proper  for  giving  information  to  all  parties 
interested,  and  to  the  owners  or  reputed  owners, 
lessees  or  rejmted  lessees,  and  occupiers  or 
reputed  occupiers,  so  far  as  they  may  be  known 
or  ascertainea,  of  the  portion  of  the  seashore  to 
which  the  proposed  order  relates,  or  of  the 
lands  adjoinmg  thereto. 

4.  During  one  month  after  the  publication 
of  said  notices  the  Inspectors  of  Irish 
Fisheries  shall  receive  any  objections  or  repre- 
sentations made  to  them  in  writing  respecting 
the  proposed  order. 

5.  After  the  expiration  of  one  month  the 
Inspectors  of  Irish  Fisheries,  or  any  one  of 
them,  shall  proceed  to  make  an  inquiry  con- 
cerning the  subject  matter  of  the  proposed 
order,  and  for  that  purpose  to  hold  a  sitting  or 
sittings  in  some  convenient  place  in  the 
neighbourhood  of  the  portion  of  the  seashore 
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to    which  the    proposed    order    relates,    and 
thereat  to  take  and  receive  any  evidence  and 
information  offered,  and  hear  and  inquire  into 
any    objections   or  representations  made  re- 
specting   the    proposed    order,     with     power 
from   time   to    lime  to    adjourn  any   sitting; 
and    the   Inspojlors    may,    for    the    purpose 
of  such  inquiry,  lake  evidence,  and  by  sum- 
mons require   the  attendance   of  any  person, 
and  examine  him  and  any  person  who  attends 
before  him,  on  oathur  otherwise,  as  they  think 
expedient,     and  may    a  i minister  an   oath   or 
take  any  affidavit  or  declaration  for  the  pur- 
pose of  the  inquiry ;  and  any  person  so  sum- 
moned   who,    after   tender    to     him    of    his 
reasonable   expenses,    refuses    or   neglects  to 
obey  such   summons,   and    any    person    who 
refuses  or  neglects  to  answer    any    question 
which  the  Inspectors  are  authorised  to   ask, 
shall  be  liable,  on  summary  conviction,  to  a 
penalty  not    exceeding   ten  pounds    for  efich 
offence ;    and  any  person  who    wilfully   gives 
false  evidence  in  any  examination  on  oath  in 
any  such  inquiry,  or  in  an  affidavit  or  decla- 
ration to  be  used  in  any  such  inquiiy,  shall  be 
deemed  guilty  of  perjury. 

Notice  shall  be  published  in  such  manner  as 
the  Inspectors  of  Irish  Fisheries  direct  of 
every  such  sitting  (except  an  adjourned 
sitting)  fourteen  days  at  least  before  the 
holding  thereof. 

6.  As  soon  as  conveniently  may  be  after 
such  inquiry,  they  shall  proceed  to  consider 
the  objections  or  representations  that  have 
been  made  respecting  the  proposed  order,  and 
thereupon  they  shall  either  refuse  the  appli- 
cation or  settle  and  make  an  order  in  such 
form,  and  containing  such  provisions  as  they 
think  expedient. 

7.  Where  the  Inspectors  of  Irish  Fisheries 
make  an  order,  they  shall  cause  it  to  be  pub- 
lished and  circulated  in  such  manner  as  they 
shall  think  sufficient  for  giving  information 
to  all  parties  interested,  and  shall  give  notice 
of  it  in  such  manner  as  they  approve  to  the 
owners  or  reputed  owners,  lessees  or  reputed 
lessees,  and  occupiers  or  reputed  occupiers  (if 
any),  so  far  as  they  may  be  known  or  ascertained 
of  the  portion  of  the  seashore  to  which  the 
order  relates  or  of  the  lands  adjoining  thereto. 

8.  An  order  of  the  Inspectors  of  Irish 
Fisheries  shall  not  of  itself  have  any  operation 
until  confirmed  by  the  Lord  Lieutenant  in 
Council. 

9.  Any  i)erson  feeling  aggrieved  with  an 
order  of  the  Inspectors  of  Irish  Fisheries  may, 
within  one  month  after  the  making  of  same, 


appeal    to   the  Lord  Lieutenant   in  Conncil 
against  same. 

10.  The  Inspectors  of  Irish  Fisheries  may 
from  time  to  time  make  an  order  for  amending 
an  order  that  has  been  confirmed  by  the  Lord 
Lieutenant,  and  all  the  provisions  relative  to 
an  original  order  shall  apply  also  to  u 
amending  order  mutatis  mutandus. 

11.  When  an  order  of  the  Inspectors  of 
Irish  Fisheries  has  been  confirmed  by  the 
Lord  Lieutenant,  the  grantee  or  grantees  shall 
by  virtue  of  such  order  have  within  the  limits 
of  the  oyster  fishery  named  therein  the  exdo- 
sive  right  of  depositing,  propagating,  dredging, 
and  fishing  for  and  takmg  oysters,  and  in  the 
exercise  of  that  right  may,  within  the  limits 
of  the  fishery,  make  and  maintain  oyster  beds, 
and  at  any  season  collect  oysters  andremora 
the  same  from  place  to  place,  and  deposit  the 
same  as  and  where  they  think  fit,  and  do  all 
other  things  which  they  think  proper  for 
obtaining,  storing,  and  disposing  of  tne  pro- 
duce of  their  fishery,  or  for  the  regnlatioii  of 
such  fishery. 

12.  For  the  purpose  of  protecting  an  oyster 
fishery  granted  under  sucn  order,  the  grantee 
or  grantees,  nnder  the  hands  of  any  two  of 
them,  where  more  than  two,  and  sabject  to 
the  approval  of  the  Inspectors  of  Irish 
Fisheries,  may  appoint,  at  the  cost  and  ex- 
pense of  the  grantees,  any  bailiffs  they  mar 
consider  necessary  for  the  protection  of  such 
fishery,  and  may  make  such  regulations  for 
the  management  of  such  fisherr,  subject  to 
said  approval,  as  they  may  consider  necessanr, 
and  any  bailiff  so  appointed  may  enforce  such 
regulations,  and  shall  have  aU  tne  powers  con- 
ferred on  water  bailiffs  by  any  Act  or  Acts  of 
Parliament  in  force  relating  to  Irish  Fish^ie^ 

13.  Any  person  who  wilfully  trespasses  on 
such  ^shery,  or  on  any  oyster  bed  or  oyster 
layings  for  which  a  license  has  been  here- 
tofore granted  under  the  provisions  of  any  Act 
of  Parliament  in  force  in  Ireland,  or  who,  not 
being  a  grantee  named  in  such  order,  or  cot 
having  the  written  permission  of  the  grantee 
or  grantees,   or,  where  more  than  two,  of  at 
least  two  thirds  of  the  grantees,  shall  dredge, 
fish  for,  or  take  any  oysters,  or  who,  being  a 
grantee  or  duly  authorised  as  aforesaid,  shall 
dredge,  fish  for,  or  take  any  oysters  in  con- 
travention of  any  regulations  made  as  afore- 
said, shall  be  liable,  on  summary  conviction, 
to  pay  a  penalty  not  exceeding  twenty  pounds, 
ana  to  forfeit  all  oysters  taken,  or  a  sum  eqnal 
to  the  value  thereof  if  they  have  been  sold,  or 
have  not  been  delivered  up  to  tJie  bailiff  so 


CHAP.  48.] 


47  &  48  VICTORIA,  1884. 


93 


appointed,  whicli  forfeiture  may  be  enforced  in 
the  same  manner  as  a  penalty ;  and  the  court 
may  direct  such  penalties  and  forfeitures  to  be 
paid  or  delivered  to  the  grantees  to  be  applied 
by  them  for  the  improvement  and  cultivation 
of  the  fishery. 

14.  The  Inspectors  of  Irish  Fisheries  may, 
upon  the  application  of  any  person  possessed 
of  or  interested  in  any  oyster  fishery,  make 
an  order  permitting  the  dredging  for,  taking, 
or  having  in  possession  any  American,  Portu- 
guese, or  other  foreign  oysters  during  such 
part  only  of  the  close  season  for  oysters  in 
Ireland,  as  now  fixed  or  may  hereafter  be 
fixed,  as  the  said  inspectors  shall,  upon  in- 
quiry, think  fit  to  appoint  and  determine  for 
such  purpose  for  or  in  any  district  or  place : 
Provided  always,  that  before  making  any  such 
order  the  inspectors  shall  take  the  same  steps 
as  are  provided  by  the  Act  of  Parliament  of 
the  seventh  and  eighth  Victoria,  chapter  one 
hundred  and  eight,  in  case  of  altering  the 
close  season  in  any  district  or  locality,  and  of 
publishing  any  such  order,  as  are  directed  by 
such  Act  or  any  other  Act  of  Parliament  in 
force  in  Ireland. 

15.  Whenever  it  is  necessary  in  any  legal 
proceeding  to  prove  the  existence  of  an  order 
under  this  Act,  a  certificate,  endorsed  on  a 
copy  purporting  to  be  a  copy  of  said  order, 
purporting  to  be  under  the  hand  of  one  of  the 
Inspectors  of  Irish  Fisheries,  that  same  iis  a 
true  copy  of  said  order,  and  that  same  has 
been  confirmed  by  the  Lord  Lieutenant,  shall 
be  taken  and  received  as  evidence  in  all  courts 
of  the  existence  of  such  order. 

16.  Whenever  it  shall  appear  to  the  In- 
spectors of  Irish  Fisheries  that  the  grantee  or 
grantees  in  any  order  made  under  this  Act  are 
not  maintaining  the  oyster  fishery  granted 
thereunder,  it  shall  be  lawful  for  the  Inspectors 
of  Irish  Fisheries,  if  they  shall  so  think  fit,  to 
determine  by  a  certificate  under  their  hands 
such    order,   and    thereupon    all    rights  and 


privileges  thereunder  shall  be  absolutely  de- 
termined, and  shall  be  null  and  void ;  and  for 
the  purpose  of  this  provision  the  Inspectors  of 
Irish  Fisheries  may  from  time  to  time  make 
such  inquiries  and  examination,  and  require 
from  the  grantees  such  information  as  they 
think  necessary  or  proper,  and  the  grantees 
shall  afford  all  facilities  for  such  inquiries 
and  examination,  and  give  such  information 
accordingly. 

17.  No  order  made  under  this  Act  shall 
take  away  or  abridge  any  right  of  several 
fishery,  or  any  right  on,  to,  or  over  any  portion 
of  the  seashore,  which  right  is  enjoyed  by  any 
person  under  any  local  or  special  Act  of 
Parliament,  or  any  royal  charter,  letters 
patent,  prescription,  or  immemorial  usage, 
without  the  consent  of  such  person. 

18.  The  person  or  persons  obtaining  an 
order  under  this  Act  shall  at  all  times  keep 
at  some  convenient  place  in  the  neighbour- 
hood of  the  portion  of  the  seashore  to  which 
the  order  relates,  copies  of  the  order,  and 
shall  sell  such  copies  to  all  persons  desiring 
to  buy  them  at  a  price  not  exceeding  one 
shilling  for  each  copy. 

19.  This  Act  shall  apply  to  mussels,  and  to 
mussel  beds  and  mussel  fisheries,  in  the  same 
wav  as  it  applies  to  oysters,  and  to  oyster 
beas  and  oyster  fisheries. 

20.  Where  any  portion  of  the  seashore 
proposed  to  be  comprised  in  an  order  of  the 
Inspectors  of  Irish  Fisheries  under  this  Act 
belongs  to  Her  Majesty,  her  heirs  or  suc- 
cessors, in  right  of  the  Crown,  the  Inspectors 
shall  not  make  the  order  without  the  consent 
of  the  Board  of  Trade,  or,  if  such  portion  of 
the  seashore  is  not  under  the  management  of 
the  Board  of  Trade,  then  without  the  consent 
of  the  Commissioners  of  Her  Majesty's  Woods, 
Forests,  and  Land  Revenues,  or  one  of  them. 

21.  This  Act  shall  extend  only  to  Ireland. 


Chap.  49. 
Public  Works  Loans  Act,  1884. 


1.  Short  tWe. 


AB8TBACT  OF  THE  ENAGTMXNTS. 


PAET  I. 


Qranty  of  MoTieyfor  Publie  Works  Loan  Commissioners. 
2.  Grant  of  3,000,0001  far  Pvhlie  Works  Loans. 
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PART  II. 

QrarU  of  Money  for  Public  Works  CommiMumers,  Ireland. 
3.  Gra7it  of  1,200,000?.  for  loans  by  Commissioners  ofPvhUc  Works  in  Ireland. 


PART  III. 


Grant  of  Money  for  Irish  Land  Oommission. 
4.  Grant  o/500,000Z.  to  Land  Commission, 


An  Act  to  grant  Money  for  the  purpose 
of  Loans  by  the  Public  Works  Loan 
Commissioners  and  the  Commissioners 
of  Public  Works  in  Ireland  and  of 
loans  and  purchases  by  the  Irish 
Land  Commission. 

(7th  August  1884.) 

Be  it  enacted  hj  the  Queen's  most  Excellent 
Majesty,  by  and  with  the  advice  and  consent  of 
the  Lords  Spiritnal  and  Temporal,  and  Com- 
mons, in  this  present  Parliament  assembled, 
and  by  the  authority  of  the  same,  as  follows  : 

1.  This  Act  may  be  cited  as  the  Public 
Works  Loans  Act,  1884. 


PART  I. 

Grant  of  Money  for  Public  Works  Loan 
Commissioners. 

2.  (1.)  For  the  purpose  of  loans  by  the  Public 
Works  Loan  Commissioners, — 
(a.)  Any  sum  or  sums,  not  exceeding  in  the 
whole  the  sum  of  three  million  pounds, 
may  be  issued  out  of  the  Consolidated 
Fund  of    the  United  Kingdom,  or  the 
growing  produce  thereof,  in  manner  pro- 
vided by  the  Public  Works  Loans  Act, 
1875,  as  amended   by  the  Public  Works 
Loans  Act,  1879 ;  and 
(b.)  The  Commissioners  for  the  Beduction  of 
the  National  Debt  may  advance  any  part 
or  parts  of  the  total  sum  above  in  this 
section   mentioned   in  reduction    of   the 
amount  which  may  be  so  issued  out  of  the 
Consolidated  Fund ; 
and  such  sums  may  be  issued  and  advanced 
during  the  period  ending  on  the  day  on  which 
a  further  Act  granting  money  for  the  purpose 
of  the  said  loans  comes  into  operation. 

(2.)  The  Treasury  may,  in  the  manner  and 
subject  to  the  limitations  provided  by  the 
Public  Works  Loans  Act,  187o,  borrow  the  sum 
authorised  by  this  section  to  bo  issued  out  of 


the  Consolidated  Fund,  or  any  part  of  that 
sum. 


PART  n. 


Grant  of  Money  for  PvUic  Works 
sionsrSf  Ireland. 

3.  (1.)  For  the  purpose  of  loans  by  the  Com- 
missioners of  Public  Works  in  IrelandL — 
(a.)  Any  sum  or  sums,  not  exceeding  in  the 
whole  one  million  two  hundred  thoosuid 
pounds,  may  be  issued  out  of  the  Consoli- 
dated Funa  of  the  United  Kingdom,  or 
the  growing  produce  thereof,  in  maiuia' 
provided  by  Part  Two  of  the  Public  Worb 
Loans  (Ireland)  Act,  1877,  as  amended  by 
the  Public  Works  Loans  Act,  1879 ;  and 
(5.)  The  Commissioners  for  the  Beduction  of 
the  National  Debt  may  advance  any  part 
or  parts  of  the  total  sum  above  in  this 
section  mentioned   in    reduction  of  the 
amount  which  may  be  so  issued  out  of  the 
Consolidated  Fund ; 
and  such  sums  may  be  issued  and  advanoeii 
duriufi^  the  period  ending  on  the  day  on  which 
a  further  Act  authorising  the  issue  of  monej 
for  those  loans  comes  into  operation. 

(2.)  The  Treasury  may,  in  the  manner  and 
subject  to  the  limitations  provided  by  Fart 
Two  of  the  Public  Works  Loans  (Ireland)  Act, 
1877,  borrow  the  sum  authorised  by  this 
section  to  be  issued  out  of  the  Conaolidited 
Fund,  or  any  part  of  that  sum. 


PART  in. 


Grant  of  Money  for  Irish  Land  {Tominwnoti. 

4>.  (1.)  For  the  purpose  of  advances  or  of 
purchases  of  estates  by  the  Irish  Land  Com- 
mission under  the  Land  Law  (Ireland)  Act, 
1881,  and  under  the  Tramways  and  Public 
Companies  (Ireland)  Act,  188o,  any  siun  or 
sums,  not  exceeding  in  the  whole  tbe  som  of 
five  hundred  thousand  pounds,  may  be  issacd 
out  of  the  Consolidated  Fund  of  the  United 
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Kingdom,  or  the  growing  produce  thereof,  in 
manner  provided  by  the  said  Acts,  and  such 
Rums  may  be  issued  during  the  period  ending 
on  the  day  on  which  a  further  Act  providing 
money  for  the  purpose  of  such  advances  or 
purchases  comes  into  operation. 


(2.)  The  Treasury  may,  in  the  manner  and 
subject  to  the  limitations  provided  by  the  said 
Acts,  borrow  the  sum  authorised  bv  this 
section  to  be  issued  out  of  the  Consolidated 
Fund,  or  any  part  of  that  sum. 


Chap.  50. 


Metropolitan  Board  of  Works  {Money)  Act^  1884. 


AB8TBACT  OF  THB  ENACTMENTS. 

1.  8hoH  Utie. 

2.  Construction  of  Aei. 

3.  InierpretaHon, 

4.  Amendment  of  ^  8f  4n  Viet,  e.  27.  «.  11. 

5.  Amendment  of  4/6^47  Vict.  c.  27.  8. 12. 

6.  Potoer  to  eospend  moneys  for  purposes  of  Metropolitan  Board  of  Works  {Bridges)  Act,  1884,  the 

Metropolitan  Board  of  Works  (Variotfs  Powers)  Act,  1884,  the  Metropolitan  Commons  Supple- 
fnenialAct,  1884,  and  the  Metropolitan  Board  of  Works  (District  Haihoay  Ventilators)  Acts, 
1883  and  1884. 

7.  Potver  to  expend  moneys  for  sundry  purposes  during  year  1885. 

8.  Special  power  to  expend  money  for  purposes  of  main  drainage  and  main  sewers. 

9.  Power  to  lend  to  varies,  district  hoards,  corporations,  burial  hoards,  ^c, 

10.  Pother  to  lend  to  hoards  ofguardAams. 

11.  Extension  ofamovmt  of  loans  to  the  Managers  of  Metropolitan  Asylum  District. 

12.  Power  to  lend  to  School  Board  for  London. 

13.  Potoer  to  raise  consolidated  stock. 

14.  Ecttyicaiion  of  Board* s  expenditure  for  fire  hrigade  purposes. 

15.  Board  may  raise  money  hy  hiUs. 

16.  Form  and  length  of  currency  and  interest  on  metropolitan  hills. 

17.  Payment  and  applications  of  proceeds  of  metropolitan  hills  and  charge  of  hiUs  on  consolidated 

rate. 

18.  Sections  18  and  19  a/nd  21  and  22  of  the  Act  of  1883  to  apply  to  metropolitan  hills  under  this 

Act. 

19.  Power  to  create  consolidated  stock  partiaUy  suspended  while  metropolitan  hiUs  authorised  to  he 

raised. 

20.  32  ^  33  Vict.  e.  102.  s.  38.  not  to  extend  to  money  raised  under  this  Act. 

21.  Bepayments  to  he  carried  to  consolidated  loans  fund. 

22.  Limit  to  exercise  of  harrowing  powers. 

23.  Ae  to  sate  ofsupeiftwms  Um^s. 

Schedules. 


An  Act  further  to  amend  the  Acts  re- 
lating to  the  raising  of  Money  by  the 
Metropolitan  Board  of  Works ;  and  for 
other  purposes.        (7th  August  1 884.) 

Wbereas  by  the  Metropolitan  Board  of 
Works  (Loans)  Act,  1875,  (in  this  Act  referred 
to  as  "  the  Act  of  1875,")  the  raising  of  money 
by  the  Metropolitan  Board  of  Works  (in  this 
Act  referred  to  as  "the  Board")  for  the  pur- 
poses tlierein  specified  was  regulated,  and  pro- 
vision was  mode  requiring  that  the  borrowing 
powers  granted  to  the  Soard  by  Parliament 


for  the  purposes  therein  named,  should  for  the 
future  be  limited  both  in  time  and  amount : 

And  whereas  by  the  Metropolitan  Board  of 
Works  (Money)  Act,  1883,  (in  this  Act  referred 
to  as  "the  Act  of  1883,")  the  Board  were 
empowered  to  raise  certain  sums  of  money  for 
the  purposes  in  the  said  Act  mentioned,  and 
limits  of  time  and  amount  within  which  the 
powers  by  the  said  Act  granted  might  be 
exercised  were  fixed : 

And  whereas  the  powers  for  the  raising  of 
money  by  the  Act  of  1883  conferred  upon  the 
Board  have  been  partially  exercised,  but  it  is 
expedient  that  the  Board  should  have  power 
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to  raise  certain  farther  sums  of  money  specified 
in  the  Fii'st  Schedule  to  this  Act  annexed  for 
the  purposes,  upon  the  terms,  and  subject  to 
the  limitations  herein-after  mentioned,  aud 
that  the  Act  of  1883  should  be  amended  : 

And  whereas  it  is  expedient  that  the  Boai'd 
should  be  empowered  to  apply  for  the  purpose 
of  certain  Loans  by  the  Board  under  ibis  Act, 
any  moneys  for  the  time  being  forming  part 
of  the  Consolidated  Loans  Fund,  and  not  re- 
quired for  the  payments  of  the  dividends  on 
Consolidated  Stock : 

And  wheii^as  it  is  expedient  that  the  Board 
should  be  empowered  to  raise  any  of  the 
moneys  which  ihey  are  by  this  Act  authorised 
to  raise,  and  which  it  may  be  convenient  to 
raise  for  a  temporary  period  by  the  issue  of 
bills,  with  the  consent  of  the  IVeasury,  for 
not  less  than  three  and  not  more  than  twelve 
months  to  be  repaid  out  of  moneys  raised  by 
the  creation  of  Consolidated  Stock  under  this 
Act: 

And  whereas  the  payments  by  the  Board,  up 
to  the  31  st  December  1883,  for  the  purposes  of 
the  Fire  Brigade  Act,  1865,  exceeded  by  the 
sum  of  seven  thousand  two  hundred  and 
twenty-two  pounds  nineteen  shillings  and 
eight  pence,  the  amount  of  the  moneys  autho- 
rised to  be  raised  by  means  of  the  Consolidated 
Bate,  under  the  authority  and  subject  to  the 
limitations  of  the  Metropolitan  Board  of 
Works  (Loans)  Act,  J 869,  and  of  the  moneys 
received  by  the  Board  towards  their  expenses 
for  the  said  purposes  and  the  said  sum  was 
advanced  by  the  Board  out  of  other  moneys  in 
hand  and  it  is  expedient  that  such  payments 
be  sanctioned  and  confirmed  and  that  the 
Board  should  be  authorised  to  transfer  to  the 
Fire  Brigade  Account  a  sum  of  seven  thousand 
two  hundred  and  twenty-two  pounds  nineteen 
shillings  and  eight  pence  from  the  balance  ?n 
their  hands  of  rate  raised  for  general  pur- 
poses: 

And  whereas  it  is  expedient  to  amend  the 
Acts  regulating  the  sale  of  superfluous  lands 
by  the  Board,  and  to  make  such  provisions 
with  respect  to  the  sale  of  such  lands  by  the 
Board  as  are  in  this  Act  contained : 

Be  it  therefore  enacted  by  the  Queen  *s  most 
Excellent  Majesty,  by  and  with  the  advice  and 
consent  of  the  Lords  Spiritual  and  Temporal, 
and  Commons,  in  this  present  Parliament 
assembled,  and  by  the  authority  of  the  same, 
as  follows : 

1.  This  Act  may  be  cited  as  the  Metropolitan 
Board  of  Works  (Money)  Act,  1884,  and  the 
Metropolitan  Board  of  Works  (Money)  Acts, 
1875  to  1883,  and  this  Act,  may  be  cited 
together  as  the  Metropolitan  Board  of  Works 
(Money)  Acts,  1875  to  1884. 


2.  This  Act  shall  be  read  and  have  efiect  as 
one  with  the  Metropolitan  Board  of  Works 
(Loans)  Acts,  1869  to  1871,  and  the  Metro- 
politan Board  of  Works  (Money)  Actis,  1875  to 
1883. 

3.  The  expression  "  Parks  and  Open  Spaces 
Acts  "  in  this  Act  shall  mean  the  enactments 
specified  in  the  Second  Schedule  to  this  Act 
annexed. 

The  expression  "Main  Drainage  Acts  "in 
this  Act  shall  have  the  same  meaning  aa  is 
assigned  to  the  same  term  in  the  Metropolitan 
Board  of  Works  (Loans)  Act,  1869. 

4.  Section  eleven  of  the  Act  of  1883  shall  be 
read  and  construed  as  if  the  sums  which  the 
Board  was  thereby  authorised  to  lend  to 
Boards  of  Guardians  had  been  limited  to  a 
sum  not  exceeding  three  hundred  thousand 
pounds  instead  of  two  hundred  thousand 
pounds. 

5.  Section  twelve  of  the  Act  of  1883  shall  be 
read  and  construed  as  if  the  sums  which  the 
Board  was  thereby  authorised  to  lend  to  the 
managers  of  the  Metropolitan  Asylum  District 
had  been  thereby  limited  to  sums  not  exceeding 
in  the  whole  one  hundred  and  fifty  thoosand 
pounds  instead  of  fifty  thousand  pounds. 

6.  The  Board  may  from  time  to  time,  up  t^ 
the  thirty -first  day  of  December  one  thousand 
eight  hundred  ana  eighty -five,  expend  for  the 
purposes  herein -after  mentioned,  such  moneys 
as  they  may  think  fit,  not  exceeding  the 
amounts  limited  in  relation  to  ^uch  purposes 
respectively. 

For  the  purnoses  of  the  Metropolitan  Board 
of  Works  (Biiages)  Act,  1884,  if  it  becomes  law, 
thirty-one  thoueand  pounds ; 

For  the  purposes  of  the  Metropolitan  Board 
of  Works  (Various  Powers)  Act,  1884,  if  it 
becomes  law,  sixty-five  thousand  pounds ; 

For  the  purposes  of  the  Metropolitan  Com- 
mons Supplemental  Act,  1884,  one  thousand 
pounds ;  and 

For  the  purposes  of  the  Metropolitan  Board 
of  Works  (District  Railway  Ventilators)  Act, 
1883,  and  the  Metropolitan  Board  of  Works 
(District  Railway  Ventilators)  Act,  1884,  if  it 
becomes  law,  fifteen  thousand  pounds : 

Provided  always,  that  the  money  to  he  raised 
and  the  consolidated  stock  to  be  created  by  the 
Board  for  the  purposes  mentioned  in  this 
section  shall  be  raised  and  created  by  them 
from  time  to  time  in  such  amounts  and  at  such 
times  only  as  the  Board  shall  actually  require 
and  as  the  Treasury  shall  approve  for  the 
purpose  of  carrying  out  the  provisions  of  the 
said  Acts  respectively  in  a  proper  and  efficient 
manner. 
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7.  The  Board  may  from  time  to  time  daring 
the  year  ending  the  thirty-first  day  of  De- 
cember one  thouBand  eight  hundred  and  eighty- 
five  expend  for  the  porposes  herein-after  men- 
tioned, such  moneys  as  they  may  think  fit, 
not  exceeding  the  amounts  limited  in  relation 
to  unchpurposes  respectively : 
(a.)  ix>r  the  purposes  of  providing  station- 
houses,  fire-engines,  fire-escapes,  and  per- 
manent plant  for  the  purposes  of  the  Fire 
Brigade  Act,  1865,  thirty-five  thousand 

rmnds; 
For  the  purposes  of  the  Parks  and  Open 
Spaces  Acts,  fifteen  thousand  pounds  ; 

(c.)  ^or  the  purposes  of  the  Metropolis  Toll 
Bridges  Act,  1877,  including  the  cost  of 
certain  special  works  for  the  maintenance 
and  repair  of  certain  of  the  bridf^es  ac- 
quired by  the  Board  under  the  said  Act, 
and  the  commutation  of  pensions,  twenty 
thousand  pounds ; 

(J.)  For  the  purposes  of  the  Metropolitan 
Bridges  Act,  1881,  one  hundred  and 
seventy-two  thousand  pounds,  provided 
that  the  moneys  oxponaed  by  the  Board 
under  the  authority  of  this  sub-section 
shall  not,  together  with  all  moneys  pre- 
viously expended  by  the  Board  for  the 
said  purposes  exceed  seven  hundred  and 
sixty  thousand  pounds ; 

(e)  For  the  purposes  of  the  Metropolitan 
Board  of  Works  (Bridges,  &o.)  Act,  1883, 
ninety  thousand  pounds,  provided  that 
the  moneys  expended  by  the  Board  under 
the  antdiority  of  this  sub-section  shall  not, 
together  with  all  moneys  previously  ex- 
pended by  the  Board  for  the  said  purposes, 
exceed  one  hundred  and  thirty-four 
thousand  pounds ; 

(/.)  For  the  purposes  of  the  Thames  Biver 
(Pi^vention  of  Floods)  Act,  1879,  five 
thousand  pounds,  or  such  further  sum  as 
the  Treasury  may  approve ; 

(g.)  For  the  purposes  of  schemes  made  by  the 
Board  under  tne  authority  of  the  Artizans 
and  Labourers  Dwellings  Improvement 
Act,  1875,  or  the  Artizans  and  IJabourers 
Dwellings  Improvement  Acts,  1875  to 
1882,  and  confirmed  by  Provisional  Order 
and  Act  of  Parliament,  seventy  thousand 
pounds,  or  such  further  sum  as  the 
Treasury  may  approve ; 

(A.)  For  the  purposes  of  the  Metropolitan 
Street  Improvements  Act,  1877,  four 
hundred  and  ten  thousand  pounds,  or  such 
further  sum.  as  ^e  Treasury  may  approve, 
provided  that  the  moneys  expendea  by  the 
Board  under  the  authority  of  this  sub- 
section, together  with  all  moneys  pre* 
viously  expended  by  the  Board  for  the 
said  purposes,  may  exceed  the  amount  of 

Vol.  LXm.— Law  Joxfb.  Stat. 


three  millions  seven  hundred  and  twelve 
thousand  five  hundred  and  seven  pounds, 
limited  by  the  Act  of  1883,  but  shall  not 
exceed    four    million    one  hundred  and 
ninety-three  thousand  five  hundred  and 
seven  pounds ; 
(i.)  For  the  purposes  of  the  Metropolitan 
Street    Improvements    Act,    1883,    two 
hundred  thousand  pounds  provided  that 
the  moneys  expended  by  the  Board  under 
the  authority  of  this  sub-section  shall  not 
together  with   all  money  previously  ex- 
pended by  the  Board  for  the  said  purposes 
exceed  seven    hundred    and    eighty-two 
thousand  seven  hundred  pounds ; 
(h,)  For  the  purposes  mentioned  in  section 
one  hundred  and  forty-four  of  the  Metro- 
polis Management  Act,  1855,  and  section 
seventy-two  of  the   Metropolis  Manage- 
ment Amendment  Act,  1862,  and  for  the 
purposes  of  the   Metropolitan    Bouxi  of 
Works  (Various  Powers)  Act,  1882,  one 
hundred  thousand  pounds : 
Provided  always,  that  the  moneys  to    be 
expended  and  the  consolidated  stock  to  be 
created  by  the  Board  for  the  purposes  men- 
tioned in  this  section  respectively  shall  be 
raised  and  created  by  them  from  time  to  time 
in  such  amounts  and  at  such  times  only  as  the 
Board   shall    actually    require    and    as    the 
Treasury  shall  approve  for  the  said  purposes 
respectively. 

8.  The  Board  may  from  time  to  time  up  to 
the  thirty-first  dav  of  December  one  thonsand 
eight  hundred  and  eighty-five,  expend,  for  the 
purpose  of  adding  to,  extending,  enlarging, 
improving,  and  completing  the  works  autho- 
rised by  the  Main  Drainage  Acts,  and  for 
rendering  the  same  efficient  in  such  manner  as 
to  them  may  seem  proper,  and  for  extending, 
enlarging,  and  improving  the  main  sewers 
transferred  to  and  vested  in  the  Board  under 
and  by  virtue  of  the  Metropolis  Management 
Act,  1B55,  and  for  making  sach  other  sewers 
and  works,  and  such  alterations  and  diversions 
of  such  existing  main  sewers,  as  may  to  them 
seem  proper  for  the  purpose  of  relieving, 
supplementing;  and  rendering  such  main 
sewers  efficient,  and  for  carrying  into  efi'ect 
the  several  provisions  in  relation  thereto 
mentioned  in  the  said  Acts,  such  moneys  as 
they  may  think  fit,  not  exceeding  two  hundred 
and  ninety  thousand  pounds,  in  addition  to 
any  moneys  which  they  are  authorised  to 
expend  under  any  Acts  passed  previously  to 
the  passing  of  this  Act ;  and  all  the  provisions 
of  the  Main  Drainage  Acts  and  the  Metropolis 
Management  Act,  1855,  and  the  Acts  altering 
or  amending  the  same,  for  the  time  being  in 
force    relatmg    to    the   execution    of  works 
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anthorised  by  the  said  Acts  respectiyely  shall 
continne  in  force,  and  shall  extend  and  apply 
respectively  to  the  works  executed  by  means 
of  money  raised  for  the  purposes  of  this 
section;  and  all  stock  created  under  the 
authority  of  this  Act  for  such  purposes  shall 
be  deemed  to  be  created  for  the  purposes  of 
the  above-mentioned  Acts  respectively. 

9.  Where  a  vestry  or  district  board  consti- 
tuted under  the  Metropolis  Management  Act, 
1855,  desire,  in  pursuance  of  authority  vested 
in  them  by  Act  of  Parliament,  to  borrow 
money  for  the  purpose  of  any  work,  or  for  the 
purpose  of  paying  off  any  loan  or  debt,  or  for 
any  other  purpose,  and  it  appears  to  the 
Board  and  to  the  Treasury  expedient  that  the 
repayment  of  the  money  to  be  borrowed  shall 
l>e  spread  over  a  series  of  years,  then  from 
time  to  time  during  the  year  ending  the 
thirty-first  day  of  December  one  thousand 
eight  hundred  and  eighth-five  the  Board  may 
lend  to  the  vestry  or  district  board,  and  the 
vestry  or  district  board  may  borrow  from  the 
Board,  such  money  as  the  Board  think  fit,  and 
as  the  vestry  or  district  board  are  authorised 
and  desire  to  borrow,  not  'exceeding  two 
hundred  thousand  pounds ;  and 

Whore  any  corporation,  body  of  commis- 
sioners, burial  board,  or  other  public  bod^  (not 
being  a  vestiy  or  district  board  constituted 
under  the  Metropolis  Management  Act,  1855, 
a  board  of  guardians,  the  Managers  of  the 
Metropolitan  Asylum  District,  or  the  School 
Board  for  London),  having  power  to  levy 
directly  or  indirectly  rates  in  respect  of  lands 
in  the  metropolis,  as  defined  in  the  Metropolis 
Management  Act,  1855,  or  to  make  charges  on 
rates  leviable  in  the  metropolis  as  so  defined, 
or  to  take  within  the  metropolis  as  so  defined 
dues  or  impositions  in  the  nature  of  rates, 
desire,  in  pursuance  of  authority  vested  in 
them  by  Act  of  Parliament,  to  borrow  money 
for  the  purpose  of  any  work,  or  for  the  pur- 
pose of  paying  off  any  loan  or  debt,  or  for  any 
other  purpose,  and  it  appears  to  the  Board  and 
to  the  Treasury  expedient  that  the  repayment 
of  the  money  to  be  borrowed  shall  be  spread 
over  a  series  of  years,  then  from  time  to  time 
during  the  year  ending  the  thirty-first  day  of 
December  one  thousand  eight  hundred  and 
eighty-five  the  Board  may  lend  to  the  corpora- 
tion, commissioners,  burial  board,  or  other 
public  bodv,  and  they  may  borrow  from  the 
Board,  sucn  money  as  the  Board  think  fit,  and 
as  the  corporation,  commissioners,  .  burial 
board,  or  other  public  body  are  authorised  and 
desire  to  borrow,  not  exceeding  one  hundred 
thousand  pounds. 

Money  lent  by  the  Board  under  this  section 
shall,  notwithstanding  anything  in  any  other 


Act,  be  repaid  to  them,  with  interest,  within 
such  time  after  the  borrowing  as  the  Board 
and  the  borrowers  with  the  approval  of  the 
Treasury  a^ree :  Provided  that  the  time  after 
the  borrowing  within  which  such  moneys  shftU 
be  repaid  to  the  Board  shall  not  exceed  in  the 
case  of  a  loan  for  purposes  of  improvements 
effected  by  the  widening  of  Streets  or  biidgefi, 
or  for  the  purpose  of  purchase  of  land  in  fee 
simple,  sixty  years,  and  for  any  other  purpose 
thirty  years.  Provided  further  that  nothing  in 
section  twelve  of  the  Metropolitan  Board  of 
Works  (Money)  Act,  1879;  in  section  eleven 
of  the  Metropolitan  Board  of  Works  (Money) 
Act,  1880 ;  in  section  fifteen  of  the  Metropo- 
litan Board  of  Works  (Money)  Act,  1881 ;  in 
section  thirteen  of  the  Metropolitan  Board  of 
Works  (Money)  Act,  1882 ;  in  section  ten  of 
the  Act  of  1^3,  or  in  this  section,  shall  be 
deemed  to  have  prevented  or  to  prevent  the 
Board  from  agreeing  that  anv  such  loan  as  is 
in  the  said  sections  respectively  mentioned,  and 
which  has  been  or  may  be  made  by  the  Board 
to  any  vestry  or  district  board,  shall  be  re- 
paid b^  such  instalments  or  otherwise,  and  at 
such  time  or  times  (not  exceeding  the  times  by 
the  said  sections  respectively  prescribed)  aii 
the  Board  may  think  nt  and  the  Treasury  may 
approve. 

10.  Where  a  board  of  guardians  of  a  union 
or  parish  wholly  or  for  the  greater  part  in  the 
metropolis  as  aefined  in  the  Metropolis  Man- 
agement Act,  1855,  desire,  in  pursuance  of 
authority  vested  in  them,  to  borrow  money  for 
the  purpose  of  any  work,  or  for  the  purpose  of 
paying  off  any  loan  or  debt,  or  for  any  other 
purpose,  and  it  appears  to  the  Board  and  to 
the  Treasury  expedient  that  the  repayment  of 
the  money  to  be  borrowed  shall  be  spread  over 
a  series  of  years,  then  from  time  to  time  during 
the  year  ending  the  thirty-first  day  of  Decem- 
ber one  thousand  eight  hundred  and  eighty- 
five  the  Board  may  lend  to  the  board  of  guar- 
dians, and  the  board  of  guardians  may  borrow 
from  the  Board,  such  money  as  the  Board 
think  fit,  and  as  the  board  of  guardians  arc 
authorised  and  desire  to  borrow,  not  exceeding 
two  hundred  thousand  pounds. 

Money  lent  by  the  Board  under  this  section 
shall,  notwithstanding  anything  in  any  other 
Act,  be  repaid  to  them,  with  interest,  within 
such  time  after  the  borrowing  as  the  Board 
and  the  borrowers  with  the  approval  of  the 
Treasury  agree,  not  exceeding  tnirty  years. 

11.  The  Board  may  from  time  to  time 
during  the  year  ending  the  thirty- first  day  of 
December  one  thousand  eight  hundred  and 
eighty-five  lend  to  the  Managers  of  the  Metro- 
p(uitan  Asylum  District,  in  addition  to  the 
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snms  beretoforo  authorised  to  be  lent  by  the 
Board  to  the  said  Managers,  such  snms  as  the 
said  Managers  are  from  time  to  time  aatho- 
rised  hj  the  Local  Government  Board  to 
borrow  m  porsnance  of  the  Metropolitan  Poor 
Act,  1867,  and  any  Acts  altering  or  amending 
the  same  for  the  time  being  in  force,  not  ex- 
ceeding in  the  whole  one  hnndred  and  fifty 
thousand  pounds,  as  though  the  said  sums  were 
included  m  the  amount  authorised  to  be  lent 
for  such  purposes  by  section  thirty-seven  of 
the  Metropolitan  Board  of  Works  (Loans)  Act, 
1869,  and  the  Acts  amending  the  same. 

12.  The  Board  may  from  time  to  time 
during  the  year  ending  the  thirtv-first  day  of 
December  one  thousand  eight  hundred  and 
eighty-five  lend  to  the  School  Board  for 
London,  in  accordance  with  the  provisions  of 
the  Elementary  Education  Acts,  1870  and 
1873,  and  any  Act  or  Acts  altering  or  amend- 
ing the  same  for  the  time  being  in  force,  such 
sums  as  the  said  School  Board  are  from  time 
to  time  authorised  to  borrow  by  the  Education 
Department  in  pursuance  of  the  said  Acts,  not 
exceeding  in  the  whole  the  sum  of  seven  hun- 
dred thousand  pounds. 

The  moneys  so  lent  b^  the  Board  shall  be 
repaid  to  them  by  the  said  School  Board,  with 
interest,  within  such  period  not  exceeding 
fifty  years  as  may  be  agreed  upon  between  the 
Board  and  the  said  School  Board  with  the 
sanction  of  the  Education  Department,  subject 
to  the  approval  of  the  Treasury. 

13.  In  order  to  raise  money  for  the  several 
purposes  for  which  the  Board  are  by  this  Act 
authorised  to  expend  or  lend  money,  the 
B<MTd  may  from  time  to  time  create  consoli- 
dated stock.    Provided  always,  that — 

Where  the  Board  under  the  authority  of 
this  Act  create  consolidated  stock  to  raise 
money  for  the  purpose  of  the  Fire  Brigade 
Act,  1865,  or  to  enable  them  to  make  a  losm 
repayable  within  thirty  years  from  the  date 
of  such  loan,  the  Board  shall  from  time  to 
time  carry  to  the  consolidated  loans  fund  such 
sums  as  the  Treasury  approve  as  being  in 
their  opinion  sufficient  to  redeem  within  the 
period  of  thirty  years  from  the  date  of  the 
creation  of  such  stock,  or  in  the  case  of  anv 
such  loan  within  any  lesser  period  for  which 
the  same  may  be  made,  an  amount  of  consoli- 
dated stock  equal  to  that  so  created ;  and 

Where  the  Board  are  by  this  Act  authorised 
to  make  a  loan,  the  Board,  instead  of  raising 
monev  for  any  such  loan  by  the  creation  of 
consolidated  stock,  may  use  for  any  such  loan 
any  moneys  for  the  time  being  forming  part  of 
the  consolidated  loans  fund,  and  not  required 
for  the  payments  of  the  dividends  on  consoli- 


dated stock.  Provided  that  no  such  moneys 
shall  be  used  for  any  such  loan  which  shall 
be  repayable  at  any  date  later  than  the 
date  at  which  such  moneys  will  be  required 
by  the  Board  to  pay  off  consolidated  stock ; 
and 

Where  the  Board  raise  consolidated  stock 
for  the  purpose  of  any  scheme  made  by  the 
Board  under  the  authority  of  the  Artizans  and 
Labourers  Dwellings  Improvement  Act,  1875, 
or  the  Artizans  and  Labourers  Dwellings  Im- 
provement Acts,  1875  to  1882,  and  confirmed 
by  Provisional  Order  and  Act  of  Parliament, 
there  shall  be  repaid  (as  provided  by  the 
Artizans  and  Labourers  Dwellings  Improve- 
ment Act,  1875,)  to  the  consolidated  rate  out 
of  the  local  rate  as  defined  by  the  said  last- 
mentioned  Act,  all  moneys  required  for  pay- 
ment of  dividends  on  and  the  redemption  of 
all  consolidated  stock  created  for  such  pur- 
pose. 

14.  The  payment  by  order  of  the  Board  for 
the  purposes  of  the  Fire  Brigade  Act,  1865,  up 
to  the  thirty-first  December  one  thousand 
eight  hundred  and  eighty-three,  of  sums 
amounting  in  the  whole  to  the  sum  of  seven 
thousand  two  hundred  and  twenty-two  pounds 
nineteen  shillings  and  eightpence,  in  excess  of 
the  amount  of  the  moneys  authorised  to  be 
raised  and  raised  by  means  of  the  consoli- 
dated rate  under  the  authority  and  subject  to 
the  limitations  of  the  Metropolitan  Board  of 
Works  (Loans)  Act,  1869,  and  of  the  moneys 
received  bv  the  Boai'd  towards  their  expenses 
for  the  said  purposes  is  hereby  sanctioned  and 
confirmed ;  ana  the  Board  is  authorised  to 
transfer  to  the  Fire  Brigade  account  a  sum  of 
seven  thousand  two  hundred  and  twenty-two 
pounds  nineteen  shillings  and  eightpence  from 
the  balance  in  their  hands  of  rate  raised  for 
general  purposes. 

15.  Notwithstanding  anything  in  this  Act  or 
in  anv  other  Act  relating  to  the  Board  con- 
tainea,  the  Board,  with  the  consent  of  the 
Treasury,  may  from  time  to  time  as  they  think 
fit  raise  any  part  of  the  moneys  which  they 
are  by  this  Act  authorised  to  raise,  not  ex- 
ceeding in  the  whole  the  sum  of  five  hundred 
thousand  pounds,  by  the  issue  of  bills  under 
this  Act. 

16.  A  bill  under  this  Act  (in  this  Act  re- 
ferred to  as  a  *'  metropolitan  bill ")  shall  be  a 
bill  in  form  prescribed  by  a  regulation  made 
in  pursuance  of  this  Act  for  the  payment  of 
the  principal  sum  named  therein,  in  the  manner 
and  at  the  date  therein  mentioned,  so  that  the 
date  be  not  less  than  three  nor  more  than 
twelve  months  from  the  date  of  the  bill. 

o  2 
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Interest  shall  be  payable  in  respect  of  a 
metropolitan  bill  at  Bucb  rate  and  in  such 
manner  as  the  Board  with  the  consent  of  the 
Treasury  may  direct. 

17.  All  moneys  raised  by  the  issue  of  any 
metropolitan  bills  shall  be  paid  to  the  Board, 
and  snail  be  expended  by  them  for  the  pur- 
poses for  which  the  same  are  by  this  Act  autho- 
rised to  be  raised  respectively.  The  principal 
money  and  interest  expressed  in  any  melro- 
politan  bill  to  be  payable  shall  bo  charged  on 
the  consolidated  rate,  and  shall  be  payable  out 
of  the  said  rate,  or  as  regards  principal  out  of 
moneys  raised  by  the  creation  of  consolidated 
stock  under  this  Act  for  the  purpose  for  which 
such  principal  money  has  been  expended,  and 
as  regards  interest  out  of  the  consolidated 
loans  fund. 

18.  The  provisions  contained  in  sections 
eighteen  and  nineteen  and  sections  twenty-one 
and  twenty-two  of  the  Act  of  1883,  with  respect 
to  metropolitan  bills  as  defined  by  that  Act, 
shall  extend  and  apply  with  respect  to  metro- 
politan bills  as  defined  by  this  Act,  and  for  the 
purpose  of  such  application  the  expressions 
**  Metropolitan  Bill'^  and  **  this  Act"  in  the 
said  sections,  shall  be  construed  to  mean  re- 
spectively metiropolitan  bill  as  defined  by  this 
Act  and  this  Act. 

19.  For  the  purpose  of  paying  oft'  the  prin- 
cipal money  payable  in  respect  of  metropolitan 
bills  the  Board  may  raise  any  sum  which  they 
are  by  this  Act  empowered  to  raise  by  the 
creation  of  consolidated  stock  for  the  purposes 
for  which  such  principal  money  has  been  ex- 
pended not  exceeding  the  amount  of  such 
principal  money,  but  save  as  aforesaid  the 
powers  given  to  the  Board  by  this  Act  to  raise 
moneys  for  any  purposes  by  the  creation  of 
consolidated  stock  shall  be  suspended  to  tho 
amounts  and  for  the  periods  to  and  for  which 
moneys  are  for  tbe  time  being  authorised  by 
the  Treasury  to  be  raised  for  such  purposes 
respectively  by  the  issue  of  metropolitan  bills. 

20.  The  limitation  on  the  borrowing  power 
of  the  Board  contained  in  section  thirty-eight 
of  the  Metropolitan  Board  of  Works  (Loans) 
Act,  1869,  shall  not  extend  to  moneys  raised 
by  the  Board  for  purposes  mentioned  in  this 
Act. 


21 .  All  sums  received  by  the  Board  in  respect 
of  interest  on  or  prinoipwd  of  any  loan  made 
by  them  under  thia  Act  ahail  be  carried  to  the 
consolidated  loans  fund. 

22.  During  the  year  ending  the  thirty-first 
day  of  December  one  thousand  eight  hnndr^ 
and  eighty-five  the  Board  shall  not  (except  for 
such  temporary  period,  not  exceeding  six 
months,  as  the  TreasuTT  may  from  time  to 
time  sanction)  raise  otherwise  than  in  con- 
formity with  and  to  the  extent  mentioned  iji 
this  Act  any  money  under  any  powers  of 
borrowing  conferred  upon  the  Board  either  by 
this  Act  or  any  other  Act  whatsoever :  Provided 
always,  that  the  limitations  contained  in  this 
section  shall  not  extend  to  limit  or  control  the 
raising  of  moneys  under  the  authority  of 
section  thirty-four  of  the  Metropolitan  Board 
of  Works  (Loans)  Act,  1869,  or  of  section  eight 
of  the  Metropolitan  Board  of  Works  (Lomi?) 
Act,  1875,  for  the  purposes  in  the  said  sections 
respectively  mentioned, 

23.  Notwithstanding  anything  in  anv  Act  of 
Parliament   contained  the   prescribea  neriod 
within  which  the  Board  shall  absolutely  sell 
and  dispose  of  any  lands   acquired  by  tbe 
Board  for  the  purposes  of  any  street  improve- 
ment or  widenmg,  or  for  the  purposes  of  any 
approach  to  any  bridge,  and  not  required  for 
such  purposes  under  any  Act  of  Parliament 
passcQ  before  the   first   dav  of  January  one 
thousand  eight  hundred  and  eighty-one,  shftll 
be  the  sixth  day  of  October  one  thousand  nine 
hundred  and  twenty-nine,  and  as  to  any  Act  of 
Parliament  passed  in  or  subsequently  to  the 
year  one  thousand  eight  hundred  and  eighty* 
one  shall  be  the  first  day  of  February  one 
thousand  nine  hundred  and  forty-one,  bein^ 
the  respective  dates  at  which  tho  consolidated 
stocks  raised  to  defray  the  expenses  of  the 
Board  in  carrying  into  eflect  the  said  purposes, 
are  respectively  bv   law   required  to  lie  re- 
deemed.   Provided    always,  that   the  Board 
may  sell  and  dispose  of  any  such  saperflaoos 
lands  at  any  time  within  tho  respective  periods 
herein-before  prescribed.   All  moneys  received 
by  the  Board  from  the  sale  or  dispoeitioD  of 
such    superfiuous    lands    shall  (except  where 
otherwise  specially  provided  by  any  Act)  be 
carried  by  tne  Board  to  the  Consolidated  Loans 
Fund. 
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FIRST  SCHEDULE. 


New  Money  Potfebs  confehbed  in  tuis  Act. 


Section 
of  Act. 


5 


f 

c    < 

L 


7(a) 

(6) 
(c) 
(d) 

•(e) 
(/) 

(g) 

W 
(i) 
(k) 


PurpoRC. 


8 

0 

10 
11 
12 


{ 


7(a) 

(A) 
(c) 
id) 
(e) 
(f) 

t 


Supplemental  up  to  31st  December  1884. 

Loans  to  GnardianB  (amonnt  already  sanctioned,  200,000^.)- 
Loans    to  Managers  of  Metropolitan  Asylum   District  (amount 
already  sanctioned,  50,000Z.)  -  .  -  .  - 

Up  to  3l8T  Decevbeb  1885. 

Metropolitan  Board  of  Works  (Bridges)  Act,  1884  -            -            . 
Metropolitan  Board  of  Works  (Various  Powers)  Act,  1884  - 
Metropolitan  Commons  Supplemental  Act,  188-1-     -            -            - 
Metropolitan  Board  of  Works  (District  Railway  Ventilators)  Acts, 
1883  and  1884 

1st  Januabt  to  SIst  Decembeb  1885. 

Fire  Brigade  -------- 

Parks,  commons,  and  open  spaces     .  -  .  -  . 

Bridges,  including  Commutation  of  Pensions  (Act,  1877)    - 
Bridges  (Act,  1881)     ------- 

Bridges  (Act,   1883)  including  freeing  of  East  and  West  Ferry 
Roads  -------- 

Thames  River  Prevention  of  Floods  -  -  -  -  - 

Artizans'  Dwellings    .--...- 
Streets  under  Act  of  1877       ------ 

Streets  under  Act  of  1883,  including  freeing  footbridges  over  canal 
Improvements  under  the  Metropolis  Management  Act,  1855,  the 
Metropolis  Management  Amendment  Act,  1862,  and  the  Metro 
politan  Board  of  Works  (Various  Powers)  Act,  1882 
Main  Drainage  -  .  .  -  - 

Loans  to  vestries  and  district  boards 
Loans  to  other  public  bodies  -  -  -  - 

Loans  to  Guardians    -  -  -  .  . 

Loans  to  Managers  of  Metropolitan  Asylum  District 
Loans  to  School  Board  for  London    -  -  - 

Akovnts  included  above  which  are  re-grants  of  bor- 
rowing power  jjreviously  granted : 

Fire  Brigade      -  .  . 

Parks,  commons,  and  open  spaces 

Bridges  Act,  1877 

Bridges  Act,  1881 

Bridges  Act,  1883 

Thames  River,  Prevention  of  Floods 

Artizans'  Dwellings 

Streets  Act,  1877 

Streets  Act,  1883 


25,689  0  0 

10,284  0  0 

20,000  0  0 

136,466  0  0 

90.000  0  0 

5.000  0  0 

11.675  0  0 

286,298  0  0 

200,000  0  0 


Amount. 


£' 


8.  d. 


100,000    0    0 
100,000    0    0 


31,000  0  0 

65,000  0  0 

1.000  0  0 

15,000  0  0 


35,000  0  0 

15,000  0  0 

20,000  0  0 

172,000  0  0 

90,000  0  0 

5,000  0  0 

70,000  0  0 

410,000  0  0 

200,000  0  0 


100,000  0  0 

290,000  0  0 

200,000  0  0 

100,000  0  0 

200,000  0  0 

150,000  0  0 

700,000  0  0 
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Section 
of  Act. 

Purpose. 

AmdiDt 

.8 

« { 

10 
11 

Improvements  under  Metropolis  Management 
Act,  1855,  Metropolis  Management  Amend- 
ment Act,  1862,  and  Metropolitan   Board 
of  Works  (Various  Powers)  Act,  1882 
Main  Drainage  -            -            -            -            - 
Loans  to  vestries  and  district  boards   - 
Loans  to  other  public  bodies    -            -            . 
Loans  to  Guardians   -            -                -            - 
Loans  to  Managers  of  Metropolitan  Asylum 
District       -            -                -            -            - 

New  borrowing  powers — 
For  Board  Jig    690,970    0    0\ 
For  Loans     1,496,900    0    0/ 

£ 

73,020 
69,598 
10,500 
26,500 
1.600 

14,500 

0 
0 
0 
0 
0 

0 

d. 

0 
0 
0 
0 
0 

0 

£            8.1 

081.130    0   0 

2,087,870   0  0 

SECOND  SCHEDULE. 
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Pabks  and  Open  Spaces  Acts. 

Finsbury  Park  Act,  1857,  20  &  21  Vict.  c.  cl. 

Southwark  Park  Act,  1864,  27  Vict.  c.  iv. 

Gardens  in  Towns  Protection  Act,  1863,  26  Vict.  c.  13. 

Leicester  Square  Act,  1874,  37  Vict.  c.  x. 

Metropolitan  Open  Spaces  Act,  1877,  40  &  41  Vict.  c.  35. 

Metropolitan  Commons  Ace,  1866,  29  &  30  Vict.  c.  122. 

„    Amendment  Act,  1869.  32  &  33Vict.  c.  r07. 

„    1878,  41  &  42  Vict.  c.  71. 
Supplemental  Act,  1871  (Blackhcath),  34  &  35  Vict.  c.  Ivii. 

1871  (Shepherd's  Bush),  34  &  35  Vict.c.  bdii. 


it 


>> 


*l 


>> 


)> 


tt 


tt 


1872  (Hackney  Commons),  35  A^  36  Vict, 
c.  xliii. 

1873  (Tooting  Beck  Common),  36  A  37  Vict 
c.  Izxxvi. 

Metropolitan  Board  of  Works  Act,  1874  (Finsbury  Park)  37  A  38  Vict.  c.  xcvii. 
Metropolitan  Board  of  Works  (Various  Powers)  Act,  1875  (Tooting,  Graveney  Commoo, 

and  Finsbury  Park),  38  &  39  Vict.  c.  clxxix.  s.  14. 
Hampetead  Heath  Act,  1871,  34  A  35  Vict.  c.  Ixxvii. 
Metropolitan  Commons  SupplementAl  Act,  1877  (Clapham  Common  and  Bostall  Heath], 

40  A  41  Vict.  c.  cci. 
Plumstead  Common  Act,  1878,  41  A  42  Vict.  c.  cxlv. 
Wormwood  Scrubs  Act,  1879,  42  A  43  Vict  c.  clx. 
Metropolitan  Commons  Supplemental  Act,  1881  (Brook  Green,  Eel  Brook  Common,  Stc.)t 

44  Vict.  c.  xviii. 
Metropolitan  Board  of  Works  (Hackney  Commons)  Act,  1881,  44  A  45  Vict,  c.  cxlvii. 
Metropolitan  Open  Spaces  Act,  1881,  44  A  45  Vict.  c.  34. 
Various  Powers  Act,  1882  (Peckham  Bye  and  Tooting  Beck),  45  A  46  Vict.  c.  Ivi^ 


CHAP.  51.] 


47  &  48  VICTORIA,  1884. 

Chap.  61. 

Prison  Act,  1884. 
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ABSTRACT  OF  THB  EKACTMBNTS. 

1.  Consiructton  and  short  title. 

2.  Explanation  as  to  power  of  Secretary  of  Staie  to  enlarge  and  buiM  new  prisons. 


An  Act  to  remove  doubts  as  to  the 
powers  of  the  Secretary  of  State  in 
relation  to  the  altering,  enlarging, 
rebnilding,  and  building  of  Prisons, 
and  appropriating  any  BuUding  for 
a  Prison.  (7th  August  1884.) 

Whereas  under  tho  Prison  Act,  1865,  eyery 
prison  authority  had  power  to  alter,  enlarge, 
or  rebuild  any  of  its  prisons,  and  to  build 
other  prisons  in  lieu  of  or  in  addition  to  any 
subsisting  prisons,  if  the  necessity  so  to  do 
was  shown,  and  tho  approval  of  the  Secretary 
of  State  obtained,  and  the  other  conditions 
complied  with,  and  doubts  have  arisen  as  to 
whether  the  Prison  Act,  1877,  enables  the 
Secretary  of  State  to  exercise  the  said  power, 
and  it  is  expedient  to  remove  such  doubts : 

Be  it  therefore  enacted  by  the  Queen's  most 
Excellent  Majesty,  by  and  with  the  advice  and 
consent  of  the  Lords  Spiritual  and  Temporal, 
and  Commons,  in  this  present  Parliament 
assembied,  and  by  the  autnority  of  the  same, 
as  follows : 

1.  This  Act  shall  be  construed  as  one  with 
the  Prison  Act,  1877. 

This  Act  may  be  cited  as  tho  Prison  Act, 
1884,  and  this  Act  and  the  Prison  Act,  1877, 
may  be  cited  together  as  the  Prison  Acts, 
1877  and  1884. 

2.— (1.)  The  Secretary  of  State,  with  tho 
approval  of  the  Treasury,  may  alter,  enlarge, 
or  rebuild  any  prison,  and  build  any  new 
prison  which  appears  to  be  necessary,  and  for 


that  purpose  shall  have  all  the  powers  con- 
ferred by  the  Prison  Act,  1865,  for  the  like 
purpose  on  a  prison  authority  who  had  obtained 
the  sanction  of  a  Secretary  of  State. 

(2.)  The  Secretary  of  State,  in  lieu  of  build- 
ing, may  by  such  declaration  as  herein-after 
mentioned,  appropriate  as  a  prison  any  suit- 
able building  or  part  of  a  building  vested  in 
him  or  under  his  control,  including  any  prison 
for  convicts  under  the  superintendence  of  the 
directors  of  convict  prisons  which  is  situate  in 
England. 

(3.)  The  Secretary  of  State  may  from  time 
to  time  decladre  that  any  building  or  part  of  a 
building  built  for  or  appropriated  as  a  prison 
in  pursuance  of  this  Act  shall,  and  the  same 
accordingly  shall,  be  a  prison  under  the  Prison 
Act,  1865,  and  the  Prison  Act,  1877,  and  be 
within  the  jurisdiction  of  the  Prison  Commis- 
sioners, and  be  a  prison  for  the  county  and 
prison  jurisdiction  named  in  the  declaration  ; 
such  declaration  may  be  at  any  time  revoked 
bv  the  Secretary  of  State,  but  while  in  force 
shall  have  fuU  effect. 

Provided  that  nothing  in  any  such  declara« 
tion  shall  alter  the  legal  estate  in  any 
building. 

(4.)  Any  act  of  the  Secretary  of  State  done 
before  the  passing  of  this  Act,  which  if  done 
after  the  passing  of  this  Act  would  have  been 
valid,  shall  be  as  valid  as  if  it  had  been  done 
in  pursuance  of  this  Act. 

(5.)  There  shall  be  repealed  sections  twenty- 
three  to  twenty-nine,  both  inclusive,  of  the 
Prison  Act,  1865,  without  prejudice  to  any 
right  acquired  or  liability  incurred  under  those 
sections. 


Chap.  52. 
Annual  Turnpike  Acts  Continuance  Act,  1884i 


ABSTHACT  07  THE  ENACTMENTS. 


1.  Schedule  1. 
2»  Schedule  2. 
3.  Schedule  3. 
4*  Scheduled. 
5.  Schedule  5. 


Acts  relating  to  the  Skrci^sbury  and  Holyhead  road  partially  repealed. 
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6.  Sclicdule  5.    Acts  reJuting  to  the  Shrewsbury  and  Holyhead  road  to  conUnue  in  force  until 

November  1,  1890,  so  far  as  regards  certain  portions  of  the  road, 

7.  Paioer  to  horroxo  vwneyfor  repairs  of  certain  portions  of  Shrewsbury  and  Holyhead  road, 

8.  Interpretation. 

9.  Schedule  6. 

10.  Continuance  of  all  other  Turnpike  Acts. 

11.  Extent  of  Act. 

12.  Short  title. 

Schedules. 


An  Act  to  continue  certain  Turnpike 
Acis,  and  to  repeal  certain  other 
Turnpike  Acts ;  and  for  other  pur- 
poses connected  therewith. 

(7th  August  1884..) 

Whereas  it  is  expedient  to  continue  for 
Umited  times  some  of  the  Acts  herein-after 
specified,  and  to  repeal  others,  and  to  make 
fnrther  provisions  in  respect  to  certain  tarn- 
pike  roads : 

Be  it  enacted  by  the  Qnecn's  most  Excellent 
Majesty,  by  and  with  the  advice  and  consent 
of  the  Lords  Spiritual  and  Temporal,  and 
Commons,  in  this  present  Parliament  assem- 
bled, and  by  the  authority  of  the  same,  as 
follows : 

1.  The  Acts  specified  in  the  first  and  second 
columns  of  the  First  Schedule  annexed  hereto 
shall  continue  in  force  until  the  dates  respec- 
tively specified  in  the  third  column  thereof, 
and  no  longer. 

2.  The  Acts  specified  in  the  first  and  second 
columns  of  the  Second  Schedule  annexed  hereto 
shall  be  repealed  on  and  after  the  dates  respec- 
tively specified  in  the  third  column  thereof. 

3.  The  Acts  specified  in  the  first  and  second 
columns  of  the  Third  Schedule  annexed  hereto 
shall,  so  far  as  the  same  are  now  in  force,  be 
repealed  on  and  after  the  first  day  of  Septem* 
her  one  thousand  eight  hundred  and  eighty* 
four,  and  all  debts  then  remaining  unpaid  m 
respect  of  principal  moneys  borrowed  on  the 
credit  of  the  tolls  of  the  Ladykirk  and  Nor- 
ham  Bridge  Trust  under  the  Act  of  the  session 
of  the  first  and  second  years  of  the  reign  of 
Her  present  Majesty,  chapter  sixt^-cight 
(local),  together  with  all  arrears  of  interest 
due  in  respect  of  such  debts,  shall  thereupon 
be  extinguished. 

4.  The  Acts  specified  in  the  first  and  second 
columns  of  the  Fourth  Schedule  annexed 
hereto  shall,  to  the  extent  specified  in  the  third 
column  thereof,  as  from  the  date  specified  in 
the  fourth  column  thereof  and  subject  to  the 
modifications  specified    in   the  fifth  column 


thereof,  continue  in  force  until  the  first  day  of 
November  one  thousand  eight  hundred  and 
ninety,  and  no  longer. 

Provided  that  the  arrears  of  interest  doe  in 
respect  of  any  principal  moneys  chanred  or 
secured  upon  tne  revenues  of  the  Haw  Sridgc 
Trust,  under  the  Act  of  the  Session  of  the 
fifteenth  year  of  the  reign  of  Her  present 
Majesty,  chapter  fifty-nine  (local),  and  re- 
maining unpaid  on  the  first  day  of  November 
one  thousand  eight  hundred  and  eighty-foor, 
shall  thereupon  be  extinguished. 

5.  The  Acts  specified  in  the  Fifth  Scbednlo 
annexed  hereto  shall  be  repealed  on  and  after 
the  first  day  of  November  |onc  thousand  eight 
hundred  and  eighty -four,  so  far  as  they  relate 
to  the  portions  of  the  road  from  Shrewsbury 
to  Holvhoad,  which  are  situate  in  the  counties 
of  Denbigh  and  Merioneth,  and  that  portion  of 
the  said  road  situate  in  the  countv  of  Car- 
narvon which  lies  between  the  bouncury  of  the 
Gountv  at  or  near  Fontfadoc  Bridge,  and  the 
boundary  of  the  county  at  or  near  Hendre 
Issa. 

Provided  that  each  of  the  several  portions  (^ 
the  road  in  relation  whereto  the  laid  Acts  sre 
repealed  by  this  section  shall  uponsnoh  repeal 
become  a  main  road  within  the  meaning  of  the 
Highways  and  Locomotives  (Amendment)  Act, 
1878,  and  in  conformity  with  and  subject  to 
the  provisions  of  that  Act  one  half  of  the  ex- 
penses incurred  from  and  after  the  first  day  of 
November  one  thousand  eight  hundred  and 
eighty-four  by  the  highway  authoriW  in  the 
maintenance  of  such  main  road  shall,  as  to 
every  part  thereof  which  is  within  the  limits 
of  any  highway  area,  bo  paid  to  the  bigbwa/ 
authority  of  such  area  by  the  coon^ 
authority. 

6.  The  said  Acts  specified  in  the  FiftbSchedale 
annexed  hereto  shall,  so  far  as  they  relate  to 
the  portion  of  the  road  in  the  countv  of  Car- 
narvon which  is  situate  between  the  boundary 
of  the  countv  at  or  near  Bettws-y-coed  and  the 
Menai  Bridge  and  the  portion  of  the  road  in 
the  county  of  Anglesey,  continue  in  force 
until  the  first  day  of  November  one  thoQsaiMl 
eight  hundred  and  ninety. 
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Provided  as  follows: — 

(1.)  That  from  and  after  the  first  day  of 
November  one  thousand  ei^bt  hundred 
and  eighty-four  the  Commissioners  by  and 
under  whom  the  portions  of  the  road 
specified  in  this  section  are  now  main- 
tained and  repaired  shall  be  discharged 
from  and  shall  cease  to  cai*ry  into  execu- 
tion any  of  the  trusts  and  powers  vested 
in  them  in  respect  of  the  said  portions  of 
the  road,  and  from  and  after  the  first  day 
of  November  one  thousand  eight  hundred 
and  eighty-four  and  until  the  first  day  of 
November  one  thousand  eight  hundred 
and  ninety  each  of  the  said  portions  of  the 
road  shall  be  vested  in  the  county  authority 
of  the  oounty  in  which  the  same  is 
situate,  and  such  county  authority  shall, 
so  far  as  regards  the  portion  of  the  road 
treinsferred  to  them,  have,  exercise,  and 
bo  subject  to  all  the  powers,  rights,  duties, 
capacities,  liabilities,  obligations,  and 
property,  now  exercisable  by  attaching  to 
or  vested  in  the  said  Commissioners  in 
relation  thereto. 

(2.)  That  the  tolls  levied  by  the  county 
authority  shall  be  applied  by  them  in 
repairing,  maintaining,  and  improving 
the  portion  of  the  road  vested  in  tnem  by 
this  section,  and  in  defraying  such  other 
charges  in  connexion  therewith  as  would, 
but  for  the  passing  of  this  Act,  be  payable 
by  the  Commissioners  aforesaid. 

(3.)  That  so  far  as  the  toll  income  and  other 
receipts  of  the  county  authority  in  respect 
of  the  portion  of  the  road  vested  in  them 
by  this  sectiou  may,  from  time  to  time, 
be  insufficient  to  defray  the  expenses  of 
tho  repair  and  maintenance  thereof,  and 
other  charges  incident  thereto,  it  shall  be 
lawful  for  the  county  authority  to  make 
good  the  deficiency  out  of  the  county  rate. 

(4.)  That  the  rentcharge  of  one  hundred  and 
six  pounds  per  annum  now  i>ayable  to  the 
Commissioners  aforesaid  by  the  London 
and  North-western  Railway  Company, 
under  the  two  hundred  and  seventy -ninth 
section  of  the  Act  of  the  'seventh  and 
eighth  years  of  the  reign  of  Her  present 
Majesty,  chapter  sixtry^-five  (local),  and 
the  Chester  and  Holvhead  Railway  Act, 
1858,  shall,  from  and  after  the  first  day 
of  November  one  thousand  eight  hundred 
and  eighty-four,  be  applied  towards  re- 
pairing and  maintaimng  the  portion  of 
the  road  in  the  county  of  Anglesey,  and 
the  embankment  mentioned  in  the  said 
section,  and  shall,  during  the  period 
between  the  first  day  of  November  one 
thousand  eight  huncu'cd  and  eighty-four 
and    tho    first    day    of   November    one 


thousand  eight  hundred  and  ninety  bo 
paid  to  the  county  authority  of  the  said 
county  as  the  same  shall  become  due. 
After  the  expiration  of  such  period  the 
said  rentcharge  shall  be  paid  to  the 
authority  or  authorities  in  the  said  county 
liable  for  the  time  being  to  repair  and 
maintain  the  said  portion  of  the  said 
road  or  the  said  embankment. 

(5.)  That  it  shall  not  be  necessary  for  the 

•  county  authority  to  appoint  a  surveyor, 
clerk,  or  treasurer,  under  the  powers 
vested  in  them  by  this  section,  but  tho 
duties  of  such  officers  shall,  so  far  as  may 
bo  necessary,  be  performed  by  the  county 
surveyor,  the  clerk  of  the  peace,  and  the 
county  treasurer  respectively. 

(6.)  That  any  mortgage  debt  secured  upon 
the  revenues  of  the  road  from  Shrewsbury 
to  Holyhead,  or  any  part  thereof,  in 
respect  of  which  no  interest  has  been 
claimed  within  ten  years  immediately  pre* 
ceding  the  passing  of  this  Act  shall  to* 
gether  with  the  interest  thereon  be  extin- 
guished. 

C7.)  That  for  the  purpose  of  enabling  the 
letting  by  the  county  authority  of  Car- 
narvon or  Anglesey  of  the  tolls  to  be 
taken  on  the  portion  of  the  road  trans- 
ferred to  them,  and  also  of  the  turnpikes, 
tollhouses,  and  weighing-machines  vested 
in  them  by  virtue  of  this  Act,  to  take 
effect  as  from  the  first  day  of  November 
one  thousand  eight  hundred  and  eighty- 
four,  it  shall  be  lawful  for  them  previously 
to  that  date  to  enter  into  contracts  for 
such  letting  of  the  tolls,  turnpikes,  toll- 
houses, and  weighing-machines,  subject 
to  the  provisions  of  the  sixly-fifth  section 
of  the  Act  first  specified  in  the  Fifth 
Schedule  annexed  hereto. 

(8.)  That  it  shall  not  be  necessary  for  the 
county  authority  to  comply  with  the  re- 
quirements of  the  ei^htv-ninth  section 
of  the  Act  first  specified  in  the  Fifth 
Schedule  annexed  hereto ;  but  the  clerk 
of  the  peace  of  each  of  the  counties  of 
Anglesey  and  Gamarron  shall  make  an 
annual  return  to  the  Local  Government 
Board  of  the  receipts  and  expenditure  of 
tho  county  authority  in  respect  of  the 
portion  of  the  road  under  their  manage- 
ment, and  the  Local  Taxation  Ecturns 
Acts,  1860  and  1877,  shall  applv  to  such 
returns  in  like  manner  as  if  they  were 
specifically  mentioned  in  the  said  Acts, 
and  the  said  county  authorities  were  men- 
tioned as  local  authorities  in  the  said  Acts. 

Nothing  in  this  section  shall  be  deemed  to 
impose  upon  the  county  authoTitv  any  liability 
in  respect  of  any  pension  which  has  been  or 
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may  hereafter  be  awarded  to  any  officer  of  the 
said  Commissioners. 

7.  Whereas  it  appears  that  the  portions  of 
the  road  from  Shrewsbury  to  Holyiiead,  and 
the  fences  thereof,  which  are  situate  in  the 
county  of  Anglesey  and  between  the  Menai 
Bridge  and  the  boundary  of  the  county  of 
Carnarvon  at  or  near  Bettws-y-coed  are  in 
many  parts  out  of  repair,  and  considerable 
sums  of  money  will  be  required  to  put  the 
same  into  an  efficient  state  of  repair:  And 
whereas  it  is  expedient  that  the  county  autho- 
rities should  be  empowered  under  certain  con- 
ditions to  borrow  money  for  this  purpose :  Be 
it  enacted,  that  each  of  the  county  authorities 
of  Anglesey  and  Carnarvon  may,  with  the 
consent  of  the  Local  Government  Board  and 
within  two  years  from  the  first  day  of  Novem- 
ber one  thousand  eight  hundred  and  eighty- 
four,  borrow,  under  and  subject  to  the  pro- 
visions of  the  Local  Loans  Act,  1875,  on 
mortgage  of  the  tolls  to  be  taken  upon  the 
portion  of  the  road  vested  in  such  county 
authority  or  of  the  county  rate  or  of  both, 
such  sum  as  may  be  required  for  the  purpose 
aforesaid.  Any  sum  so  borrowed  shall  be 
repayable  together  with  interest  within  such 
period  as  the  Local  Government  Board  may 
approve,  not  exceeding  six  years  from  the 
first  day  of  November  one  thousand  eight 
hundred  and  eighty-four,  and  any  such  sum 
may  be  repaid  by  means  of  a  sinking  fund. 


8.  Terms  used  in  the  fifth,  sixth,  and 
seventh  sections  of  this  Act  shall  have  the 
same  meaning  as  in  the  Highways  and  Loco- 
motives (Amendment)  Act,  1878. 

9.  The  Acts  specified  in  the  first  and  second 
columns  of  the  Sixth  Schedule  annexed  hereto 
shall,  to  the  extent  specified  in  the  third 
column  thereof,  continue  in  force  until  the 
dates  respectively  specified  in  the  fourth 
column  thereof,  and  no  longer,  unless  Parlia- 
ment in  the  meantime  otherwise  provides. 

10.  All  other  Acta  now  in  force  for  regulating, 
making,  amending,  or  repairing  any  turnpike 
road  which  will  expire  at  or  before  the  end  of 
the  next  session  of  Parliament  shall  continue 
in  force  until  the  first  day  of  November  one 
thousand  eight  hundred  and  eighty-five  and 
to  the  end  of  the  then  next  session  of  Parlia- 
ment, unless  Parliament  in  the  meantime 
otherwise  provides ;  but  this  section  shall  not 
afiect  any  Act  continued  to  a  specified  date 
and  no  longer,  or  any  Act  which  is  io  be 
repealed  at  a  specified  time. 

11.  This  Act  shall  not  apply  to  Scotland  or 
Ireland. 

12.  This  Act  may  be  cited  for  all  purposes  as 
the  Annual  Turnpike  Acts  Continuance  Act, 
1884. 


SCHEDULRS. 


SCHEDULES  1,  2,  3,  4,  5. 


Count}-. 


Name  of  Trust. 


No.  of 
Schedule. 


No.  of  Ad. 


Derby 


Gloucester 

Hants 
Kent  - 
Lancaster 


Leicester 

Monmouth 
Northumber- 
land. 
Notts - 
Sussex 
York- 


Birkin  Lane         -  -  -  . 

Sheffield  and  Chapel-en-le- Frith 

Tupton  and  Ashover        .  -  - 

Haw  Bridge        -  .  -  - 

Tewkesbury,  Severn  Bridge 

Winchester  Boad  .  --  - 

Folkestone  and  Barham  .  .  - 

Dryclough,  Shaw,  and  B*ochdale 

Manchester  and  Ashton-under-Lync 

Manchester  and  Salter's  Brook  - 

Loughborough  to  Ashby  de  la  Zouch  and  Cavendish 

Bridge  (United). 
Abergavenny       -  -  -  - 

Greenlaw  Boads  and  Coldstream  Bridge 
Lady  kirk  and  Norham  Bridge  - 
Brotford  and  Gainsborough 
New  Chappel,  Lindfield,  and  Brighton  - 
Ferrybriage  and  Boroughbridge 


1 
1 
1 
4 
4 
1 
1 
2 
1 
1 
2 

1 
3 
8 
1 
1 
1 


10 

9 

10 


19 

7 

6 
16 

4 

1,2 
12, 13, 16 

11 
18 
17 

5 

8 

8 
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County. 


Anglesey 
Camanron 
Denbigh 
Merioneth 
Flint  - 


Name  of  Trust. 


No.  of 
Schedule. 


No.  of  Act. 


i- Shrewsbury  and  Holyhead  (part) 
Flint,  Holywell,  and  Mostyn     - 


21,22, 
23,24 

14 


FIRST  SCHEDULE. 


Acts  which  are  to  continne  in  force  until  the  dates  spccifiod  in  each  instance  and  no  longer. 


1. 
Date  of  Act. 


7  Geo.  4.  c.  xvi. 


3  Will.  4.  c.  Ivii. 


5  &  6  Vict.  c.  Ixxxvi. 


14  Vict.  c.  xli. 


24  Vict.  c.  vi. 


2. 


Title  of  Act 


1.  An  Act  for  more  efTectaally  repairing  and 
improving  the  roads  from  Manchester  in  the 
county  palatine  of  Lancaster  to  Salter's  Brook, 
in  the  county  palatine  of  Chester,  and  for 
making  and  maintaining  several  extensions  or 
diversions  of  road,  and  a  new  branch  of  road  to 
communicate  therewith. 

2.  An  Act  to  amend  an  Act  passed  in  the  seventh 
year  of  the  reign  of  His  late  Majesty  King 
George  the  Fourth,  for  repairing  the  roads 
from  Manchester  to  Salter's  Brook,  and  for 
making  several  roads  to  commuiiicate  there- 
with, and  also  for  making  a  certain  new 
extension  or  diversion  of  the  said  roads  instead 
of  a  certain  extension  or  diversion  by  the  said 
Act  authorised  to  be  made. 

3.  An  Act  for  repairing,  improving,  and  main- 
taining the  road  leading  from  Ferrybridge, 
through  Wetherby,  to  Boronghbridge  in  the 
county  of  York. 

4.  An  Act  to  continue  the  term  of  the  Act  of  the 
sixth  year  of  George  the  Fourth,  chapter  fifty- 
one  (local),  so  far  as  relates  to  the  turnpike  road 
between  Manchester  and  Audenshaw  in  tiie 
parish  of  Aston-under-Lyne,  all  in  the  county 
palatine  of  Lancaster,  and  to  make  better  pro- 
vision for  the  repair  of  the  road ;  and  for  other 
purposes. 

5.  An  Act  to  repeal  the  Act  for  more  effectually 
repairing  and  improving  the  road  from  the 
west  end  of  Gainsburgh  Bridge  to  East  Betford, 
and  to  Grigley-on-the-Hill  in  the  county  of 
Nottingham,  and  to  make  other  provisions  in 
lieu  thereof. 


3. 

Date  to  which  Act  is  to 
continue  in  force. 


I  November  1884, 
and  no  longer. 


1  November  1884, 
and  no  longer. 


1  November  1884, 
and  no  longer. 


1  November  1884, 
and  no  longer. 


1  November  1884, 
and  no  longer. 
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1. 


Date  of  Act. 


2. 

Title  of  Act. 


3. 

Date  to  irhich  Act  is  to 
coDtinae  in  foree. 


25  Vict.  c.  xii.  - 
25  &  26  Vict.  c.  lix. 


25  Vict.  c.  vi.  •  -  6.  An  Act  for  extending  the  tens  and  amend- 
ing the  provisions  of  the  Acts  relating  to  the 
Folkestone  to  Barham  Downs  turnpike  road 
in  the  county  of  Kent. 

7.  An  Act  for  the  Winchester  Boad  in  the 
county  of  Southampton. 

8.  An  Act  to  repeal  the  Act  relating  to  the 
New  Chappel,  Lindfield  and  Brighton,  and 
Ditcheling  and  Clayton  Eoads,  and  to  make 
other  proyisions  in  lieu  thereof. 

25  & 26  Vict.  c.  cxxxiv.  ]  9.  An  Act  to  repeal  the  Act  **  for  repealing  two 

Acts  for  repairing  the  road  fVom  Little 
Sheffield  in  the  county  of  York  to  Sparrow 
Pit  Gate  in  the  county  of  Derby,  and  also 
an  Act  for  making  a  road  from  Banner 
Cross  in  the  West  Biding  of  the  county  of 
York  to  Fox  House  in  the  county  of  Derby, 
and  for  consolidating  the  trusts  of  certam 
roads  mentioned  in  the  said  Acts,  and  for 
amending  and  making  certain  other  roads 
to  communicate  therewith,  and  for  other 
purposes ; "  and  to  make  other  provisions 
in  lieu  thereof. 

10.  An  Act  for  more  effectually  repairing  cer- 
tain roads  called  ''The  Tupton  and  Ashover 
Road,"  and  "  The  Birkin  Lane  Eoad,"  in 
the  county  of  Derby. 

11.  An  Act  to  continue  the  Abergavenny  Turn- 
pike Trust,  excepting  certain  roads ;  and  for 
other  purposes. 


25&26Vict.c.cxlvii. 


(f 


it 


(< 
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26  Vict.  c.  lix. 


1  November  1884,  and 
no  longer. 


1  Novemljcr  1884,  and 

no  longer. 
1  November  1884,  aiid 

no  longer. 


1  November  1884,  and 
no  longer. 


1  November  1884,  and 
no  longer. 

1  November  1885,  and 
no  longer. 


SECOND  SCHEDULE. 


Acts  which  are  to  be  repealed  on  and  after  the  dates  specified  in  each  instance. 


1. 
Date  of  Act. 


2. 

Title  of  Act. 


3. 
Date  of  Repeal. 


7  &  8  Geo.  4.  c.  Ixxiv. 


1  Will.  4.  c.  Ixvii. 


12.  An  Act  for  more  effectually  repairing  tho  ,  25  March  1885. 

road  from  the  south-east  end  of  the  town  of 

Loughborough,  in  tho  county  of  Leicester, 

commencing  at  South  Field  Lane,  to  the 

south  end  or  Cavendish  Bridge,  in  the  same 

county. 
18.  An   Act   for  more  effectuall]^  repairing, 

widening,  and  otherwise  improvmg  the  roMi 

from    the    south-east  end  of  the  town   of 

Loughborough,  in  tho  county  of  Leicester, 

commencing  at  South  Field  Lane,  to  the 

south  end  of  Cavendish  Bridge,  in  the  same 

county. 


25  March  1885. 
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I. 

Date  of  Act. 


26  Vict.  c.  XXX. 


26  Vict.  c.  liii. 


29  Vict.  c.  xxi. 


2. 
Title  of  Act 


3. 
Date  of  Repeal. 


14.  An  Act  for  more  effectually  repairing  and 
improving  the  several  roads  comprised  in 
the  Flint,  Holywell,  and  Mostyn  districts  of 
roads;  and  for  reviving  and  extending  the 
powers  for  the  construction  of  certain  new 
roads ;  and  for  other  purposes. 

15.  An  Act  for  repairing  the  road  leading 
from  Burleigh  Bridge,  in  Loughhorough,  to 
Aahby-de-la-Zouch,  in  the  county  of  Lei- 
cester, and  also  the  road  branching  out  of 
the  said  road  at  Coleorton  Church  to  Eemp- 
stone,  in  the  counties  of  Leicester  and 
Nottingham. 

16.  An  Act  to  repeal  an  Act  passed  in  the 
Seventh  year  of  the  reign  of  His  Majesty 
King  William  the  Fourth,  intituled  An  Act 
for  improving  and  maintaining  the  road 
from  Dryclough  through  Shaw,  New  Hey, 
and  Milnrow  to  Bochdale,  and  other  roads 
in  the  county  of  Lancaster,  and  to  grant 
more  effectual  powers  in  lien  thereof;  and 
for  other  purposes. 


T 


1  November  1884. 


25  March  1885. 


1  November  1884. 


THIRD  SCHEDULE. 


Acts  which,  so  far  as  the  same  are  now  in  force,  are  to  be  repealed  on  and  after  the  1st  of 

September  1884. 


1. 
Date  of  Act. 


2. 

Title  of  Act. 


1  &  2  Vict.  c.  Ixviii. 


9  Yict.  c.  xlvi. 


17.  An  Act  for  building  a  bridge  over  the  River  Tweed  between  Lady- 
kirk,  in  the  county  of  Berwick,  and  Norham,  in  the  county  of  Durham, 
and  for  making  avenues  and  approaches  thereto. 

18.  An  Act  for  maintaining  the  road  from  Deanburn,  in  the  county  of 
Haddington,  through  Greenlaw,  intheconnty  of  Berwick,  to  Cornhill, 
in  the  county  of  Durham,  with  branches  from  Carfrae  Mill,  through 
Lauder,  from  Orange  Lane  to  Swinton,  and  from  Coldstream  to  Mount 
Pleasant,  all  in  the  county  of  Berwick;  and  for  maintaining  the  bridge 
over  the  Biver  Tweed  at  Coldstroam. 
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FOURTH  SCHEDULE. 


Acts  which  arc  to  continue  in  force,  subject  to  modifications,  until  the  Ist  NoTember  1890, 

and  no  longer. 


1. 


Date  of  Act. 


2. 


Title  of  Act. 


3. 

Extent  to  which 
the  Act  is 
continued. 


4. 
Dates  from 
which  Modifi- 
cations are  to 
commence  or 
be  continaeii. 


5. 


Modifications. 


13<fel4Vict.    19.  An  Act  for  continuing 


c.  Ixvi. 


15  Vict, 
c.  lix. 


the  term  of  on  Act 
passed  in  the  fourth 
year  of  the  reign  of 
His  late  Majesty  King 
Greorge  the  Fourth,  in- 
tituled An  Act  for 
building  a  bridge  over 
the  River  Severn  at  or 
near  to  the  My  the  Hill, 
within  the  parish  and 
near  to  the  town  of 
Tewkesbury,  in  the 
county  of  Gloucester, 
to  the  opposite  side  of 
the  said  river,  in  the 
parish  of  Bushley^in  the 
county  of  Worcester, 
and  for  making  conve- 
nient roads  and  ave- 
nues to  communicate 
with  such  Bridge,  with- 
in the  counties  of  Glou- 
cester and  Worcester, 
and  of  another  Act 
passed  in  the  seventh 
year  of  the  reign  of 
His  late  Majesty  King 
George  the  Fourth,  in- 
tituled An  Act  for  alter- 
ing, amending,  and  en- 
larging the  powers  and 
provisions  of  an  Act  re- 
lating to  the  Tewkes- 
bury Severn  Bridge 
and  Roads,  for  the  pur- 

Sose  of  paying  off  the 
ebt  now  due  on  the 
said  bridge  and  roads. 
20.  An  Acttor  continuing 
the  term  and  amending 
and  extending  the  pro- 
visions of  the  Acts  re- 
lating to  the  Haw 
Passage  Bridge  in  the 
county  of  Gloucester. 


So  far  as  the 
Act  relates 
to  the  bridge 
over  the  river 
Severn  at  or 
near  the 
Mythe  Hill. 


The  entire  Act 


The  date  of 
the  pass- 
ing of  the 
Annual 
Turnpike 
Acta  Con- 
tinuance 
Act,  1884. 


No  interest  payable. 
No  return  toll  to  be 
taken  for  horses  draw- 
ing. 


1   Novem< 
ber  1884. 


No  interest  pmble. 
Not  less  than  m  to 
be  expended  in  point- 
iiig  tne  bridge  oefore 
1  October  1885. 
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FIFTH  SCHEDULE. 


Acta  which,  bo  far  as  they  relate  to  certain  portions  of  the  road  from  Shrowshnry  to  Holyhead, 
are  to  continue  in  force  until  the  Ist  day  of  Novemher  1890,  and  which,  so  far  as  they  relate 
to  other  portions  of  the  said  road,  arc  to  be  repealed  on  the  1st  day  of  November  1884. 


Pate  of  Act. 


2. 

Title  of  Act. 


59  Geo.  3.  c.  30. 


69  Geo.  3.  c.  48. 


5  ft  6  Will.  4.  c.  21. 


3  A  4  Vict.  c.  104. 


21.  An  Act  for  vesting  in  Commissioners  the  lino  of  road  from 
Shrewsbury,  in  the  county  of  Salop,  to  Bangor  Ferry,  in  the 
county  of  Carnarvon,  and  for  discharging  the  trustees  under 
several  Acts  of  the  seventeenth,  twenty-eighth,  thirty-sixth, 
forty -first,  forty-second,  forty-seventh,  and  fiftieth  years  of  His 
present  Majesty,  from  the  future  repair  and  maintenance  thereof; 
and  for  altering  and  repealing  so  much  of  the  said  Acts  as  afiecta 
the  said  line  of  road. 

!  22.  An  Act  to  amend  an  Act  passed  in  the  fifty-fifth  year  of  His 
I  present  Majesty  for  granting  to  His  Majesty  the  sum  of  twenty- 
thousand  pounds  towards  repairing  roads  between  London  and 
Holyhead  by  Chester,  and  between  London  and  Bangor  by  Shrews- 
bur^',  and  for  giving  additional  powers  to  the  Commissioners 
therein  named  to  build  a  bridge  over  the  Menai  Straits,  and  to 
make  a  new  road  from  Bangor  Ferry  to  Holyhead,  in  the  county 
of  Anglesea. 

23.  An  Act  to  amend  and  alter  an  Act  of  the  fifty-ninth  year  of 
His  late  Majesty  King  George  the  Third,  for  vesting  in  Commis- 
sioners the  line  of  road  from  Shrewsbury,  in  the  county  of  Salop, 
to  Bangor  Ferry,  in  the  county  of  Carnarvon ;  and  for  discharging 
the  trustees  under  several  Acts  of  the  seventeenth,  twenty-ei^th, 
thirty-sixth,  forty-first,  forty-second,  forty-seventh,  ana  fiftieth 
years  of  His  then  present  Majesty,  from  the  future  repair  and 
maintenance  thereof;  and  for  repealing  so  much  of  the  said  Acts 
as  afiects  the  said  line  of  road. 

24.  An  Act  to  transfer  to  the  Commissioners  of  Her  Majesty's  Woods 
and  Works,  and  other  Commissioners,  the  several  powers  now 
vested  in  the  Commissioners  for  repairing  the  line  of  road  from 
Shrewsbury,  in  the  coanty  of  Salop,  to  Bangor  Ferry,  in  the 
county  of  Carnarvon ;  and  to  amena  the  Lonaon  and  Holyhead 
Roads  Acts,  so  far  as  relates  to  the  Dunstable  Boad. 
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SCHEDULE  6. 


Acts  which,  to  the  extent  specified,  are  to  continue  in  force  until  the  dates  specified  in  each 
instance  and  no  longer,  unless  Parliament  in  the  meantime  otherwise  provides. 


County. 


Name  of  Trust. 


No.  of  Act. 


Cambridge    - 

Thornset           -            -            -            . 

m 

•1       12 

Cornwall 

Penzance  and  Saint  Just 

m 

.  1        10 

Derby 

Ashborne  to  Belper  Bridge 

• 

7 

Cromford  and  Belper   - 

« 

17 

Devon 

Combmartin  and  Ilfracombe   - 

• 

20 

Durham 

Derwent  and  Shotley  Bridge  • 

m 

19 

Gloucester    - 

Forest  of  Dean  - 

~ 

1 

Lancaster     - 

Blackburn  and  Preston 

. 

1         3 

Elton  and  Blackburn    - 

■• 

. 

:         6 

Moses  Gate ;  Kingley  District 

• 

18 

Standedge  and  Oldham  and  Branches 

. 

11 

Leicester 

Moira  and  Grcsley        -            -            . 
North  Shields  and  Newcastle-on-Tyne 

_ 

14 

Northumberland 

• 

1       15 

Salop 
York 

Wem  and  Bronygarth,  First  District 
Leeds  and  Birstal         -            -            - 

- 

:    8 

Mytholmroyd  and  Blacks  tone  Edge    - 

. 

16 

Denbigh 

Llanrwst  and  Abergele 

. 

0 

Merioneth     - 

Portmadoc  and  Beaverpool  Bridge 
Cilgwrgan  Bettws  and  Tregynon 

. 

'       13 

Montgomery 

- 

5 

SIXTH  SCHEDULE. 


1. 
Date  of  Act. 


21  &  22  Vict. 

c.  Izxxvi. 


22  &  23  Vict. 

c.  Ixxviii. 


22  &  23  Vict. 

c.  xciii. 


2. 
Title  of  Act. 


3. 

Extent  to  which 
Act  is  continued. 


4. 

Date  to  which  Act  i< 
continued. 


1.  An  Act  to  repeal  the  Act  relating 
to  the  Dean  Forest  Turnpike  Boads, 
and  to  make  other  provisions  in  lien 
thereof,  and  to  authorise  the  con- 
struction of  a  new  road,  and  for 
other  purposes. 

2.  An  Act  for  making  a  road  from 
Llanrwst  to  Abergele,  and  a  branch 
road  thereout,  in  the  counties  of 
Denbigh  and  Caernarvon. 

3.  An  Act  for  continuing  the  term  and 
amending  and  extending  the  pro- 
visions of  the  Act  relatmg  to  the 
Blackburn  and  Preston  Turnpike 
Boad,  and  for  constructing  a  bridge 
over  the  River  Bibble  in  connexion 
therewith  ;  and  for  other  purposes. 


The  entire  Act 


The  entire  Act 


The  entire  Act 


1  November  1891. 


1  November  1^85. 


1  November  1890. 
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]. 


Date  of  Act. 


2. 
Title  of  Act 


3. 

Extent  to  which 
Act  is  oontiDued. 


4. 

Date  to  which  Act 
in  continaed. 


23  Vict.  c.  viii.  - 


23  &  24  Vict. 

c.  cyiii. 


2^4  Vict.  c.  XX.    - 


25  &  26  Vict. 

c.  ciii. 

25  &  26  Vict. 

c.  cxvii. 


25  &  26  Vict. 

c.  cxxx. 


4.  An  Act  for  more  offectoally  repair- 
ing the  road  leading  from  Wcm  to 
the  Lime  Bocks  at  Brony garth  in 
the  county  of  Salop,  and  for  making 
several  lines  of  road  connected  with 
the  same  in  the  counties  of  Salop 
and  Denbigh. 


5.  An  Act  for  makine  a  turnpike  road 
from  Oswestry  and  Newtown  Rail- 
way, near  Cilgwrgan,  in  the  county 
of  Montgomery,  over  the  Biver 
Severn  to  Tregynon,  in  the  same 
county. 

6.  An  Act  to  repeal  an  Act  passed  in 
the  tenth  year  of  the  reign  of  King 
George  the  Fourth,  intituled  An 
Act  for  repairing,  improving,  and 
maintaining  in  repair  the  road 
from  Brandlesome  Moss  Gate,  in 
the  township  of  Elton,  to  the  Duke 
of  York  Public  House,  in  the 
township  of  Blackburn,  and  a 
branch  road  therefrom,  all  in  the 
County  Palatine  of  Lancaster ;  and 
to  make  other  provisions  in  lieu 
thereof. 

7.  An  Act  to  continue  the  Ashbome 
and  Belper  Turnpike  Trust,  in  the 
county  of  Derby,  and  for  oUier  pur- 
poses. 

8.  An  Act  to  repeal  an  Act  passed  in 
the  first  year  of  the  reign  of  His 
Majesty  Aing  William  the  Fourth, 
intituled  An  Act  for  amending  and 
maintaining  the  Turnpike  Boad  from 
and  out  of  the  road  leading  from 
Quebec  in  Leeds,  to  Homefield  Lane 
End  in  Wortley,  to  communicate 
with  the  road  leading  from  Hudders- 
field  to  Birstal  at  the  *'  Coach  and 
Horses  '*  public  house  in  Birstal,  in 
the  West  Biding  of  the  county  of 
York,  and  granting  more  eflTectual 
powers  in  lieu  thereof. 

9.  An  Act  to  amend  '*  The  Wem  and 
Bronygarth  Boads  Act,  1860,"  and 
to  confer  further  powers  in  relation 
to  the  said  roads. 


So  far  as  relates 
to  the  First 
District  of 
the  Boads, 
and  the  road 
numbered 
two  of  the 
Second  Dis- 
trict. 

The  entire  Act 


1  November  1894. 


1  November  1891. 


The  entire  Act 


1  November  1887. 


The  entire  Act 


The  entire  Act 


1  November  1888. 


1  November  1888. 


So  far  as  relates 
to  the  First 
District  of  the 
roads,  and  the 
road  num- 
bered two  of 
the  Second 
District. 


1  November  1894. 
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1. 

Date  of  Act. 


2. 

Title  of  Act. 


3. 

Extent  to  which 
Act  is  continued. 


Date  to  which  Act 
is  continiied. 


26  Vict.  c.  xxvii. 


26&27Vict.c.cl. 


27  &  28  Vict, 
c.  xxxvii. 


27  &  28  Vict. 

c.  liv. 


27  &  28  Vict. 

c.  Izz. 


27  &  28  Vict. 

c.  cii. 


27  &  28  Vict. 


c.  civ. 


10.  An  Act  for  making  a  tnmpike 
road  from  Penzance  to  Saint  JUBt 
in  Penwith  in  the  connty  of  Cornwall, 
with  branches,  and  for  the  adoption, 
alteration,  and  improvement,  K>r  the 
purposes  thereof,  of  certain  public 
highways  ;  and  for  other  purposes. 

11 .  An  Act  to  repeal  an  Act  passed  in 
the  seventh  and  eighth  vcars  of  the 
reign  of  His  Majesty  King  Greorge 
the  Fourth,  intituled  An  Act  for 
more  effectually  repairing  and  im- 

g roving  the  road  from  Standedge  in 
addleworth  in  the  county  of  York, 
to  Oldham  in  the  county  of  Lan- 
caster, and  other  roads  in  the  said 
county  of  York,  and  for  making  and 
maintaining  two  new  branches  to 
communicate  therewith,  and  grant- 
ing more  effectual  powers  in  lieu 
thereof ;  and  for  other  purposes. 

12.  An  Act  to  extend  the  term  and 
amend  the  provisions  of  the  Act  re- 
lating to  the  Thomset  Turnpike 
Boads. 

13.  An  Act  for  the  Portmadoc  and 
Beaver  Pool  Bridge  Turnpike  Boads 
in  the  counties  of  Merioneth  and 
Carnarvon. 

14.  An  Act  for  more  effectually  repair- 
ing certain  roads  from  Scaadow 
Gate  in  the  parish  of  Ticknall,  to 
the  Burton-upon-Trent  and  Ashby 
Boad,  and  other  roads  connected 
therewith,  and  for  making  new 
branches  of  road,  in  the  counties  of 
Derby  and  Leicester ;  and  for  other 
purposes. 

15.  An  Act  for  repairing  the  road  from 
North  Shields  in  the  county  of 
Northumberland,  to  the  town  of 
Newcastle-npon-Tyne ;  and  for  other 
purposes. 

16.  An  Act  to  grant  a  further  term  in 
the  road  from  or  near  Mytholm  Bovd 
Bridge  in  the  West  Biding  of  the 
county  of  York,  communicating 
with  the  road  at  or  near  to  the  sixth 
milestone  from  Bochdale  in  the 
county  of  Lancaster,  and  further 
powers  for  the  management  thereof; 
to  alter  the  rights  of  the  existing 
creditors  of  the  trust,  and  to  repeal 
the  existing  Act,  and  for  other 
purposes. 


The  entire  Act 


The  entire  Act 


1  November  1880 


1  November  lbb5. 


The  entire  Act 


The  entire  Ad 


The  entire  Act 


The  entire  Act 


1  November  lbb»' 


1  November  1886. 


1  NoTember  l^- 


The  entire  Act 


1  November  lS8d. 


1  November  1886. 
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1. 

Date  of  Act. 


8. 


Title  of  Act. 


3. 

Extent  to  which 
Act  is  continued. 


4. 

Date  to  which  Act 
is  continued. 


28  &  29  Vict. 

c.  cxliv. 


28  A  29  Vict, 
c.  cocxxxyL 


29  Vict.  c.  yii.  - 


29  A  30  Vict. 

c.  cxvi. 


17.  An  Act  to  extend  the  term  and 
amend  the  provisions  of  the  Act 
relating  to  the  Gromford  and  Helper 
TompiJ^e  Bead. 

18.  An  Act  to  repeal  the  Act  relating 
to  the  Moses  Grate  and  Bingley 
branch  Tnmpike  Boads,  and  to 
make  other  proYisions  in  lien  thereof ; 
and  to  anthorise  new  works;  and 
for  other  purposes. 

19.  An  Act  for  repairing  the  road  from 
the  Gateshead  and  Hexham  Tnrn- 

Sike  Bead  at  or  near  to  AxwellFark 
ate  on  the  Biver  Derwent  in  the 
township  of  Winlaton,  in  the  parish 
of  Byton,  in  the  conntv  of  Durham, 
to  the  village  of  Shotfey  Bridge  in 
the  said  county  of  Durham. 

20.  An  Act  for  making  and  maintain- 
ing a  new  road  between  Oombmartin 
and  Ilfracombe,  both  in  the  county 
of  Devon. 


The  entire  Act 


So  far  as  relates 
to  the  Bing- 
ley  branch. 


The  entire  Act 


1  November  1887. 


1  November  1887. 


The  entire  Act 


1  November  1888. 


1  November  1888. 


Chap.  .53. 
Expiring  Imvos  Continuance  Act^  1884. 


ABST&ACT  OP  IHB  ENACTMENTS. 

1.  SfKyrt  tiUe, 

2.  C(mtmwiruie  of  A(^  in  schedule* 

Schedule. 


An  Act  to   continue  various   expiring 
Laws.  (7th  August  1884.) 

Wheeeas  the  several  Acts  mentioned  in 
column  one  of  the  schedule  to  this  Act  are,  to 
the  extent  specified  in  column  two  of  that 
Bohedule,  limited  to  expire  on  the  thirty-first 
day  of  December  one  thousand  eight  hundred 
and  eighty-four : 

And  whereas  it  is  expedient  to  provide  for 
the  continuance  as  in  this  Act  mentioned  of 
such  Acts,  and  of  the  enactments  amending 
the  same : 

Be  it  therefore  enacted  by  the  Queen's  most 
Excellent  Majesty,  by  and  with  the  advice  aud 
consent  of  the  Lords  Spiritual  and  Temporal, 
and  Commons,    in  this  present   Forhament 


assembled,  and  by  the  authority  of  the  same, 
as  follows : 

1.  This  Act  may  be  cited  as  the  Expiring 
Laws  Continuance  Act«  1884. 

2.  The  Acts  mentioned  in  column  one  of  the 
schedule  to  this  Act,  in  so  far  as  they  are 
temporary  in  their  duration,  shall,  to  the  extent 
in  column  two  of  the  said  schedule  mentioned, 
be  continued  until  the  thirty-first  day  of 
December  one  thousand  eight  hundred  and 
eighty-five  and  any  unrepealed  enactments 
amending  or  afi*ectinff  the  enactments  con- 
tinued by  this  Act  shaU,  in  so  far  as  they  are 
temporary  in  their  duration,  be  continued  in 
like  manner. 


h2 


116 


STATUTES  OF  THE  REALM. 


[CUAP.  53. 


Schedule. 


1. 

Original  Acts. 


2. 

Uow  far  continued. 


3. 
Amending  Acts. 


(1) 
6    &    6    Will.  4.  c.   27.    Linon, 

Hempen,    Cotton,     and    other 

MannfactureB  (Ireland). 


(2) 

3  &  4  Vict.  c.  89.  Poor  Rates, 
Stock  in  Trade  Exemption. 

(3) 

4  &  5  Vict.  c.  35.  Copyhold,  In- 
closure,  and  Tithe  Commis- 
sioners (now  Land  Commis- 
sioners). 

(4) 
4  &  5  Vict.  c.  59.    Application  of 

Highway    Bates    to    Turnpike 

Koads. 

(5) 
10  &  11  Vict.  c.  32.    Landed  Pro- 
perty Improvement  (Ireland). 


(6) 

10  &  11  Vict.  c.  98.    Ecclesiastical 
Jurisdiction. 

(7) 

11  A  12  Vict.  c.  32.    County  Cess 
(Ireland). 

(8) 
14  &  15  Vict.  c.  104.    Episcopal 

and  Capitular  Estates  Manage- 
ment. 


17  &    18  Vict.  c.  102.    Corrupt 
Practices  Prevention. 

(10) 

23  &  24  Vict.  c.  19.    Dwellines 
for  Labouring  Classes  (Ireland). 

ai) 

24  &  25  Vict.  c.  109.     Sahnon 
Fishery  (England). 

26  &  27  Vict.  c.  10&,    Proq^siBOiy 
Notes. 


The  whole  Act  so  far  as  it  is  not 
repealed. 


The  whole  Act. 


So  much  as  relates  to  the  ap- 
pointment of  and  the  period 
for  holding  office  by  Land  Com- 
missioners and  other  officers. 

The  whole  Act. 


As  to  powers  of  Commissioners  - 


As  to  provisions  continued  by 
21  &  22  Vict.  c.  50. 

The  whole  Act     -  -  - 


The  whole  Act  so  far  as  it  is  not 
repealed. 


So  much  as  is  continued  by  the 
Corrupt  and  Illegal  Practices 
Preyention  Act,  1883. 

The  whole  Act. 


As  to  appointment  of  inspectors, 
B.  31. 


The  whole  Act. 


3  &  4  Vict.  c.  91.  (except 

68.  18  and  23). 
5  &  6  Vict.  c.  68. 
7  &  8  Vict.  c.  47. 
30  &  31  Vict.  c.  60. 


14  &  15  Vict.  c.  53. 
25  &  26  Vict.  c.  73. 
45&46Vict.c.38.E.4^. 


12  &  13  Vict.  c.  59. 

13  &  14  Vict,  c  31. 
25  &  26  Vict  c.  29. 
29  &  30  Vict.  c.  40. 


20  &  21  Vict.  c.  7. 


17  &  18  Vict.  c.  116. 

21  ^b  22  Vict.  c.  91. 

22  A  23  Vict  c.  46. 

23  A  24  Vict  c.  124. 
31  &  32  Vict  c.  114.  s.  10. 

26  &  27  Vict  c.  29.  s.  6. 
31  &  32  Vict  c.  125. 
46  &  47  Vict  0. 51. 
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1. 

Original  Acts. 


2. 

How  fkr  continued. 


3. 
Amending  Aetn. 


(13) 

27  &  28  Tict.  c.  20.  Promissory 
Notes  and  BUls  of  Exchange 
(Ireland). 

(14) 

28  &  29  Yict.  c.  46.  Militia  BaU 
lots  Suspension. 

as) 

28  &  29  Yict.  c.  83.  Locomotives 
on  Boads. 


(16) 
29  A  30  Vict.  c.  52. 
Expenses. 

(17) 
31  &  32  Vict.  c.  125. 
ary  Elections. 


Prosecution 


Parliament- 


(18) 
32    4&  33  Vict.    c.    21.  Election 
Commissioners  Expenses. 

(19) 
32  A  33  Vict.  c.  56.    Endowed 
Schools  (Schemes). 


(20) 

34  &  36  Vict.  c.  87.  Snnday  Ob- 
servance Prosecntions. 

(21) 

35  A  36  Vict.  c.  33.  Parliamentary 
and  Municipal  Elections  (Bal- 
lot). 

(22) 

36  A  37  Vict.  c.  48.  Begalation 
of  Bailways. 

(23) 
3aA  39  Vict.  c.  48.    Police  Ex- 
penses. 

38  A  39  Vict.  c.  84.  Betnming 
Officers  Expenses. 

(25) 

39  A  40  Vict.  c.  21.  Juries 
(Ireland). 

41  A  42  Vict.  o.  41.  Beturnmg 
Officers  Expenses  (Scotland). 


The  whole  Act. 


The  whole  Act. 

The  whole  Act  so  far  as  it  is  not 
repealed. 

The  whole  Act. 


So  much  as  is  continued  by  the 
Corrupt  and  Illegal  Practices 
Prevention  Act,  1883. 

The  whole  Act     ... 


As  to  the  powers  of  making 
schemes,  and  as  to  the  pay- 
ment of  the  salaries  of  addi- 
tional Charity  Commissioners 
and  additional  secretary. 

The  whole  Act. 


The  whole  Act  so  far  as  it  is  not 
repealed. 


The  whole  Act 


The  whole  Act. 


The  whole  Act. 


The  whole  Act. 


The  whole  Act. 


41  &  42  Yict.  c.  58. 
41&42Yict.  C.77.  (Part 
IL) 


42  &  43  Yict.  c.  75. 
46A47Yict.  c.  51. 


34  A  35  Yict.  c.  61. 


36  &  37  Vict.  c.  87. 

37  A  38  Yict.  c.  87. 


45  A  46  Vict.  c.  50. 
(Municipal  Elections.) 


37  A  38  Vict.  c.  40.  (Part 
II.) 
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1. 

Original  Acts. 


2. 

How  &r  continued. 


8. 

Amending  Acts. 


(27) 

41    &    42  Vict.    c.  72.    Sale   of 

Liquors  on  Sunday  (Ireland). 

(28) 
43  Vict.  c.   18.      Parliamentary 
Elections. 

(29) 
46  &  47  Vict.  c.  35.    Diseases  Pre- 
vention, Metropolis. 

(30) 
46  &  47  Vict.  c.  51.    Cormpt  and 
Illegal  Practices  Prevention. 


The  whole  Act. 


The  whole  Act  so  far  as  it  is  not 
repealed. 

The  whole  Act. 


The  whole  Act. 


Chap.  54. 
Yorkshire  Registries  Act,  1884. 


1. 
2. 
3. 


4. 

5. 

6. 

7. 

8. 

9. 
10. 
11. 
12. 
13. 

14. 
15. 
16. 
17. 
18. 
19. 
20. 
21. 
22. 
23. 
24. 
26. 
26. 
27. 


AS8TBAGT  OF  THE  EKACTICSNTS. 

Bhjort  tiUe, 

Commencement  of  Act. 
Interpretation. 

Begistraiion. 

Asswranees  and  wills  may  he  registered. 

Mode  of  registration. 

Memorials. 

Memora/ndum  of  Uen  or  charge. 

Deeds,  Sfc.  not  to  he  enrolled  unless  originalSf  Sfe.  prodwxd. 

Endorsement  on  deed  or  wiU  after  registration. 

Caveats. 

Notices  of  wiUs  not  proved,  ^c. 

Affidavit  of  intestacy. 

Where  hy  amy  Act  amj  kmds  a/re  vested  wpon  the  payment  of  money,  ^e.  an  affidavit  ofthsvedi»g 

manf  he  registered. 
Priority  of  assurances  and  wiUs. 
BegistraMon  to  he  actual  notice. 
Protection  hy  legal  estaie  and  tacking  not  to  he  allowed. 

Eights  of  purchasers  to  relief  to  he  the  same  as  those  of  the  persons  ikrough  whom  (hey  elai». 
Regisbratum. 

Sea/rches  may  he  made  and  copies  taken  hy  any  person. 
Ofp,cial  searches. 
Record  of  official  searches. 
Certified  copies. 

Protection  of  solicitors,  trustees,  ^c.  in  the  case  of  eertificaies,  Sfc. 
Pages  of  register  to  he  numhered  and  signed. 
RectificaJtum  of  register  hy  Court. 
Entries  in  respect  of  statutory  receipts. 
Registrar  need  not  register  instrument  not  duly  stamped. 
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28.  Act  not  to  extend  to  copyhold  or  certain  leasehold  irUerest, 

29.  Shares  in  covMoames  not  to  he  ejected, 

30.  Saving  as  to  Crovm  lands. 

Register  Offices. 

31.  Offices  for  the  registnttion  of  deeds. 

32.  Seal  of  register  offi>ce. 

33.  VesUng  of  register  offi^ces,  SfC.  in  clerk  of  peace. 

34.  Building,  3fc.  of  offices. 

35.  BuUs. 

36.  Existing  registrars  to  he  first  registrars  v/nder  this  Act. 

37.  Appointment  of  officers,  Src. 

38.  Fees. 

39.  Una/uihorised  fees  not  to  he  taken. 

40.  ApplicaHon  of  fees. 

41.  Accounts. 

42.  Esq)en8e8  to  he  defrayed  out  of  county  rate. 

Existing  Registries. 

43.  Registering  of  memorials,  ^c.  where  assurance,  3fc.  executed  hefore  commencement  of  Act,  See. 

44.  Books,  ^c.  connected  with  old  registries. 

45.  Copies  of  old  registers. 

Miscellaneous. 

46.  Frauds  by  registrar,  Sfc. 

47.  Falsely  swearing  under  this  Act  to  he  punished  cu  perjury. 

48.  Swearing  of  affidavits. 

49.  Actions  for  neglect,  ^c.  to  he  hrought  against  registrar. 

60.  Protection  of  local  authority  and  the  officers  from  personal  lialility. 
51.  Repeal. 

SCHBPULBS. 


An  Act  to  consolidate  and  amend  the 
law  relating  to  the  Registration  of 
Deeds  and  other  matters  affecting 
lands  and  hereditaments  within  the 
North,  East,  and  West  Ridings  of  the 
County  of  York. 

(7th  August  1884.) 

Wfereas  in  parsnance  of  the  Acts  mentioned 
in  the  First  Schedaleto  this  Act  register  offices 
have  been  established  for  the  registration  of 
deeds,  conveyances,  wills,  incnmbrances,  and 
other  matters  att'ecting  lands  and  hereditaments 
within  the  three  ridings  of  the  connty  of  York, 
and  the  town  and  county  of  the  town  of 
Kingston-npon-Hnll ; 

And  whereas  it  is  expedient  to  consolidate 
and  amend  the  said  Acts : 

Be  it  therefore  enacted  by  the  Qneen's  most 
Excellent  Migesty,  by  and  with  the  advice  and 
consent  of  the  Lords  Spiritual  and  Temporal, 
and  Commons,  in  this  present  Parliament 
assembled,  and  by  the  anthority  of  the  same^ 
as  follows : 


1.  This  Act  may  be  cited  as  the  Yorkshire 
Eegistries  Act,  18^. 

2.  This  Act  shall  come  into  operation  on 
the  first  day  of  January  one  thousand  eight 
hundred  and  eighty-five,  which  day  is  in  this 
Act  referred  to  as  the  commencement  of  this 
Act,  but  any  orders  or  rules  and  any  appoint- 
ment to  an^  office  mav  be  made  under  this 
Act  at  any  time  after  the  passing  thereof,  but 
such  orders  or  rules  shall  not  take  efi^ect  until 
the  commencement  of  this  Act. 

3.  In  this  Act,  unless  the  context  otherwise 
requires — 

The  expression  "north  riding"  means  the 
north  riding  of  the  county  of  York ; 

The  expression  "  east  riding "  means  the 
east  riding  of  the  county  of  York,  and  for 
the  purposes  of  this  Act  lands  within  the 
town  or  county  of  Kingston -upon-Kull 
shall  be  deemed  to  be  lands  within  the 
east  riding ; 

The  expression  "west  riding**  means  the 
west  riding  of  the  county  of  York,  and  for 
the  purposes  of  this  Act  lands  within  the 


120 


STATUTES  OF  THE  REALM. 


[chap.  54. 


wapentake  known  as  "theAinsty"  shall 
be  deemed  to  be  lands  within  the  west 
riding ; 

The  expression  **ihe  three  ridings"  means 
the  north  riding,  the  east  riding,  and  the 
west  riding  as  above  defined  ; 

The  expression  '*  county  authority  "  means, 
as  respects  each  of  the  ridings,  the  justices 
of  the  peace  of  the  said  riding  in  general 
or  quarter  sessions  assembled ; 

The  expression  *'  county  rate  "  includes  anv 
rate  m  the  nature  of  a  county  rate  which 
the  county  authority  may  have  power  to 
levy  for  purposes  similar  to  those  xor  which 
a  county  rate  may  now  be  levied  ; 

The  expreesion  "  existing  Registry  Acts  " 
means  the  Acts  specified  in  the  First 
Schedule  to  this  Act  annexed ; 

The  expressions  "existing  registry"  and 
••existing  registrar"  mean  the  registry 
and  registrar  for  the  purposes  of  the  exist- 
ing Registry  Acts  within  the  ridings 
respectively  immediately  before  the  com- 
mencement of  this  Act ; 

The  expression  •'registrar"  shall  for  the 
purpose  of  the  discharge  of  any  duties 
imposed  on  any  registrar  by  this  Act  in- 
clude any  deputy  registrar  who  under  the 
provisions  or  this  Act  or  under  auy  pro- 
visions of  any  of  the  existing  Registry 
Acts  for  the  time  being  in  force  is  em- 
powered to  perform  any  such  duties ; 

The  expression  "  land "  includes  land  and 
tenements  and  hereditaments,  corporeal 
or  incorporeal,  and  houses  and  other 
buildings,  and  also  an  undivided  share  in 
land  ; 

The  expression  "  narish"  means  any  parish, 
township,  or  place  for  which  a  separate 
poor  rate  can  be  made  ; 

The  expression  "  conveyance  "  includes  any 
assignment,  appointment,  lease,  or  settle- 
ment made  by  deed  on  a  sale,  mortgage, 
demise,  or  settlement  of  any  land  or  ap- 
pointment of  a  new  trustee  in  respect 
thereof,  which  has  been  executed  by  one 
or  more  of  the  parties  by  whom  any 
interest  in  such  land  is  thereby  conveyed ; 

The  expression  ••mortgage"  includes  any 
charge  on  any  land  for  securing  money  or 
money's  worth,  and  any  transfer  of  a 
mortgage ; 

The  expression  "  enlargement  of  term  into 
fee  simple"  means  any  enlargement  of 
the  residue  of  a  term  subsisting  in  any 
land  into  a  fee  simple  made  by  deed  in 
pursuance  of  the  Conveyancing  and  Law  of 
Property  Act,  1881,  or  any  Act  or  Acts 
amending  the  same ; 

The  expression  ••memorandum  of  charge" 
shall  include  any  memorandum  of  a  lien 


or  charge  on  any  land  which  may  be 
register&d  under  the  provisions  of  tbifi 
Act; 

The  expression  "statutory  receipt"  means 
any  receipt  the  endorsement  of  which 
under  any  statute  on  any  conveyance  hy 
way  of  mortgage  vacates  the  same  and 
transfers  any  estate  in  the  property  therein 
comprised  without  any  re-conveyance ; 

The  expression  *•  will  "  includes  codicil; 

The  expression  *'  probate  "  means  the  probate 
of  any  will  or  any  letters  of  administration 
with  the  will  annexed,  or  a  copy  thereof 
stamped  with  the  seal  of  the  Probate 
Division  of  the  High  Court  of  Justice,  or 
a  certified  office  copy  thereof ; 

The  expression  ••  award  of  the  Land  Com- 
missioners" means  any  award  made  by 
the  Land  Commissioners  for  England 
under  any  of  the  Inclosure  Acts,  1&5  to 
1876,  or  any  Act  or  Acts  amending  the 
same; 

The  expression  '•order  of  the  Land  Com- 
missioners "  means  an  absolute  order  of 
the  Land  Commissioners  for  England, 
whereby  a  rentcharge  is  created  on  land 
in  ptirsuance  of  the  Improvement  of  Land 
Act,  1864,  or  any  Act  or  Acts  amending 
the  same ; 

The  expression  "order  of  a  court"  means 
any  judgment,  decree,  writ  of  execution  or 
sequestration,  adjudication  in  bankruptcy, 
or  other  order  or  process  of  or  issuing 
from  a  court  of  competent  jurisdiction  or 
any  order  of  the  Charity  Commissioners 
whereby  any  interest  in  any  land  is  or 
may  be  affected ; 

The  expression  "assurance"  shall  inclndc 
any  conveyance,  enlargement  of  term  into 
fee  simple,  memorandum  of  charge,  deed 
of  consent  to  the  discharge  of  a  trustee, 
statutory  receipt.  Private  Act  of  Parlia- 
ment, award  or  order  of  the  Land  Com- 
missioners, order  of  a  court,  certificate  of 
appointment  of  trustee  in  bankruptcy,  or 
affidavit  of  vesting  under  any  Act  of 
Parliament. 

BegistrcUion. 

4.  From  and  after  the  commencement  of  tbis 
Act,  and  subject  to  the  provisions  of  this  Act  and 
any  rules  made  under  this  Act,  all  assurances 
executed  or  made  after  the  commencement  of 
this  Act,  and  all  wills  of  anv  testators  dying 
after  the  commencement  of  this  Act,  by  which 
any  lands  within  any  of  the  three  ridings  are 
afiected  may  be  registered  under  this  Act. 

5.  The  registration  of  any  assurance,  will, 
or  other  instmmcnt  under  tliis  Act,  shall  be 
cficcted  in  the  following  manner : 
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(1.)  There  shall  be  presented  for  enrolment 
in  the  register — 

(a.)  In  the  case  of  deeds,  wills,  or  other 
assurances  which  may  be  registered 
under  this  Act,  except  private  Acts  of 
Parliament  or  memoranda  of  charge, 
or  afBdavits  of  vesting  nnder  any  Act 
of  Parliament,   a    memorial  thereof 
prepared  in  accordance  with  the  pro- 
visions of  this  Act  and  any  mles  made 
thereunder,  or    snch   deed,   will,   or 
other  assurance  as  aforesaid,  at  full 
len^h  at  the  option  of  the  person 
registering  the  same ; 
(b.)  In  the   case  of  a  private   Act   of 
Parliament,  a  Queen's  Printer's  copy 
of  snch  Act,  or  a  memorial  thereof 
prepared  in  accordance  with  the  pro- 
visions of  this  Act,  and   any  rales 
made  thereunder ; 
(c.)  In  the  case  of  any  memorandum  of 
charge,    caveat,  notice,   or  affidavit 
which  may  be  registered  under  this 
Act,  such  memorandum,caveat,  notice* 
or  affidavit  at  full  length ; 
(2.)  Immediately  on  receipt  of  any  instru- 
ment or  memorial  tLereof  presented  for 
enrolment  in  the  register,  an  entry  shall 
be  made  in  a  book  of  reference  to  be  kept 
for  that  purpose,  setting  forth — 
(a.)  The  date  of  the  instrument.  ' 
(b.)  (1.)  In    the    case    of  a   deed,  the 
names  of  the  parties. 
(2.)  In  the  case  of  a  will,  the  name 

of  the  testator. 
(3.)  In  the  case  of  an  order  of  Court 
or  certificate  of  appointment  of 
trustee  in  bankruptcy,  the  title  of 
the  cause  or  matter  wherein  the 
same  purports  to  be  made,  and 
the  names  of  the  parties  thereto, 
if  any. 
(4.)  In  the  case  of  a  private  Act  of 

Parliament,  the  title  of  the  Act. 
(5.)  In  the  case  of  an  order  of  the 
Land  Commissioners,  the  name 
of  the  landowner  whose  lands  are 
charged. 
(6.)  In  the  case  of  an  award  of  the 
Land  Commissioners,  the  names 
of  the  persons  in  whose  favour 
the  award  is  made. 
(7.)  In  the  case  of  a  memorandum 
of  charge,  the  name  of  the  land- 
owner whose  lands  are  charged. 
(8.)  In  the  case  of  a  caveat,  the 
names  of  the  persons  by  and  in 
whose  favour  the  same  is  given. 
(9.)  In  the  case  of  a  notice  of  a  will 
the  names  of  the  testator,  and  of 
the  person  by  whom  such  notice 
is  given. 


(10.)  In  the  case  of  an  affidavit  of 
intestacy^     the     names     of    the 
deceased  and  of  the  deponent. 
(11.)  In  the  case  of  an  affidavit  of 
vesting,  the  title  of  the  Act  of 
Parliament    under   which    such 
vesting  has  been  efiected,  and  the 
name  of  the  deponent, 
(c.)  The  names  of  all  the  parishes  in 
which  the  lands  affected  by  such  in- 
strument are  situate. 
(d.)  The  volume,  page,  and  number  of 
the  register  where  such  instrument  or 
memorial  thereof  is,  or  is  intended  to 
be  enrolled. 
(e.)  The  date,  hour,  and  minute  when 
such  instrument  or  memorial  thereof 
was    received  at  the  office    for  the 
purpose  of  registration. 
And  upon  such  entry  being  duly  made,  such 
instrument    shall    be  deemed  to  have  been 
registered  under  this  Act,  and  the  date,  hour, 
and  minute  so  entered  as  aforesaid  shall  be 
deemed  for  all  purposes  to  be  the  date  of 
registration,  provided  that  if  snch  entry  be 
duly  made  in  respect  of  part  onlj'  of  the  lands 
affected  by  any  such  instrument,  such  instru- 
ment shall  as  to  the  lands  with  respect  to 
which  such  entry  has  been  duly  made,  but 
not  as  to  the  residue  of  the  lands  affected 
thereby,  be  deemed  to  have  been  registered 
under  this  Act :  Provided  that  if  such  instru- 
ment shall  afterwards  be  registered  as  to  the 
omitted  lands,  a  note  of  such  registration  and 
of  the  date  thereof  shall  be  made  in  the  book 
of   reference,    and    such    registration    shall 
thenceforth  be  valid  and  effectual  as  to  such 
omitted  lands. 

(3.)  As  soon  as  conveniently  may  be  after 
the  presentation  of  any  instrument  or 
memorial  thereof  for  enrolment  in  the 
register,  such  instrument  or  memorial 
thereof  shall  be  duly  enrolled  in  the 
register  and  the  volume,  page,  and  num- 
ber of  the  register  where  the  same  is  so 
enrolled,  shall  correspond  with  the  entry 
made  or  to  be  made  in  the  book  of  refe- 
rence relating  to  such  instrument,  and  an 
entry  shall  be  made  in  the  margin  of  the 
register  opposite  any  instrument  or  me- 
morial thereof  so  enrolled  of  the  date  of 
registration. 

6.  Except  so  far  as  may  be  otherwise  ex- 
pressly provided  by  this  Act,  or  by  any  rules 
to  be  made  under  this  Act,  the  memorials  of 
all  assurances  or  wills  which  are  enrolled  in 
the  register  under  this  Act  shall  be  subject  to 
the  following  regulations : 
(1.)  In  the  case  of  a  deed  the  memorial  shall 
be  under  the  hand  and  seal  of  some  or  one 
of  the  parties  thereto,  or  of  some  or  one 
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of  their  or  his  heirs,  executors,  adminis- 
trators, guardians,  or  trustees,  and  shall 
be  attested  by  one  or  more  witnesses,  one 
of  whom  at  least  shall  have  been  a  witness 
to  the  execution  of  the  deed,  and  shall 
contain — 

(a.)  The  date  of  the  deed : 
(b.)  The  name  and   description  of  the 
residence  and  occupation  of  all  the 
parties  to  the  deed  so  far  as  set  out 
therein : 
(c.)  The  names  and  descriptions  of  the 
residences  and   occupations  of  all  the 
witnesses  to  the  execution  of  the  deed 
so  far  as  appears  therein : 
(d.)  a   description    of    all    the    lands 
affected  by  tne  deed  within  the  riding, 
and  the    names  of  all  the  parishes 
wherein  the  same  are  situate,  in  such 
manner  as  the  same  are  expressed  or 
mentioned  in    such  deed,   or  to  the 
same  effect. 
(e.)  The  name  and^  description  of  the 
residence  and  occupation  of  the  person 
on  whose  behalf  the  memorial  is  to  be 
registered. 
(2.)  In  the  case  of  a  will  the  memorial  shall 
be  under  the  hand  and  seal  of  one  of  the 
trustees  or  executors  of  the  said  will,  or 
of  some  one  or  more  persons  claiming  an 
interest  thereunder  in  some  of  the  lands 
affected  thereby  within  the  riding,  and 
shall  be  attested  by  one  or  more  witnesses, 
and  shall  contain — 

(a.)  The  date  of  the  will : 
(b.)  The  date  of  the  death  of  the  tes- 
tator: 
(c.)  The  name  and  description  of  the 
residence  and  occupation  of  the  tes- 
tator so  far  as  set  out  in  the  will : 
(d.)  The  names  and  descriptions  of  the 
residences  and  occupations ^of  all  the 
witnesses  to  such  will  so  far  as  apx^ears 
therein : 
(b.)  a   description   of    all    the    lands 
affected  by  the  will  within  the  riding, 
and  the    names  of  all  the  parishes 
wherein  the  same  are  situate,  so  far 
and  in  such  manner  as  the  same  are 
expressed  or  mentioned  in  the  will  or 
to  the  same  effect : 
(p.)  The  name  and  description  of  the 
residence  and  occupation  of  the  person 
on  whose  behalf  the  memorial  is  to  be 
registered. 
(3.)  In  the  case  of  an  order  of  a  court  or  a 
certificate  of  appointment  of  trustee  in 
bankruptcy  the  memorial  shall  be  under 
the  hand  and  seal  of  some  party  claiming 
to  be  interested  in  some  lands  affected 
thereby  within  the  riding,  and  shall  con- 
tain— 


(a.)  The  date  of  the  order  or  certifi- 
cate; 
(b.)  The  title  of  the  cause  or  matter 
wherein  the   same   purparts  to  be 
made; 
(c.)  The  names  of  the  parties  (if  any)  to 

such  cause  or  matter ; 
(d.)  So  much  of  the  order  or  certificate 
itself  as  affects  any  lands  within  the 
riding  or  describes  or  defines  such 
lands; 
(e.)  The  name  and  description  of  the 
residence  and  occupation  of  the  person 
on  whose  behalf  the  memorial  is  to 
be  registered. 
.)  In  the  case  of  a  Private  Act  of  Parlia- 
ment the  memorial  shall  be  under  the 
hand  and  seal  of  some  party  claiming  to 
be  interested    in    some     lands    afiected 
thereby    within    the    riding,    and   shall 
contain — 
(a.)  The  date  and  title  of  the  Act: 
(b.)  So  much  of  the  Act  itself  as  affects 
any    lands    within    the    riding   or 
describes  or  defines  such  lands, 
(c.)  The  name  and  description  of  the 
residence  and  occupation  of  the  person 
on  whose  behalf  the  memorial  is  to  be 
registered. 
(5.)  In  the  case  of  an  award  of  the  Land 
Commissioners    the    memorial    shall  be 
under  the  hand  and  seal  of  some  party 
claiming  to  be  interested  in  some  landd 
affected  thereby  within  the  riding,  and 
shall  contain — 
(a.)  The  date  of  the  award. 
(b  .)  The  names  of  all  the  persons  in  whose 

favour  the  award  is  made, 
(c.)  A  description  of  all  the  lands  affected 
by  the  award  within  the  riding,  and 
the  names  of  all  the  parishes  wherein 
the  same  are  situate. 
(d.)  The  name  and  description  of  the 
residence  and  occupation  of  the  person 
on  whose  behalf  the  memorial  is  to  be 
registered. 
(6.)  In  the  case  of  an  order  of  the  Land 
Commissioners    the    memorial   shall  be 
under  the  hand  and  seal  of  some  party 
claiming  to  be  interested  in  «)me  lands 
affected  thereby  within  the  riding,  and 
shall  contain — 
(a.)  The  date  of  the  order : 
(b.)  The  name  and  description  of  the 
residence  and  occupation  of  ^  land- 
owner   whose    lands    are     charged 
thereby : 
(c.)  The  particulars  of  the  lands  charged 

within  the  riding : 
(n.)  The  amount  of  the  rentcharge: 
(e.)  The  period  during  which  the  same 
is  made  payable. 
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(p.)  The  name  and  description  of  the 
residence  and  occnpation  of  the  person 
on  whose  behalf  the  memorial  is  to  be 
registered. 

7.  Where  any  lien  or  charge  on  anj  lands 
within  any  of  the  three  ridings  is  claimed  in 
respect  of  any  nnpaid  porchase  money  or  by 
reason  of  any  deposit  of  title  deeds,  a  memo- 
randnm  of  snch  lien  or  charge,  signed  by  the 
person  against  whom  snch  Ben  or  charge  is 
claimed,  may  be  registered  by  any  person 
claiming  to  be  interested  therein. 

Every  snch  memorandum  shall  state— 
(a.)  The  date  from  which    snch  lien  or 

charge  is  claimed ; 
(b.)  The  name    and    description    of   the 
residence  and  occupation  of  the  land- 
owner whose  lands  are  charged  there- 
with; 
(c.)  A  description  of  all  the  lands  within 
the  riding    affected    by  snch  lien    or 
charge,  and  the  names  of  all  the  parishes 
wherein  the  same  are  sitaate ; 
(n.)  The  nature  of  the    lien  or   charge 

claimed  on  or  in  such  lands ; 
(s.)  The  name,  and  a  description  of  the 
residence  and  occupation  of  the  person 
registering  such  memorandum ; 
and  no  such  lien  or  charge  shall  have  any 
effect  or  priority  as  against  any  assurance  for 
valuable  consideration  which  may  be  registered 
under  this  Act,  unless  and  until  a  memorandum 
thereof  has  been  registered  in  accordance  with 
the  provisions  of  this  section. 

8.  No  deed,  will,  order  of  a  court,  certificate 
of  appointment  of  trustee  in  bankruptcy, 
private  Act  of  Parliament,  award,  or  order  of 
the  Land  Commissioners  shall  be  registered 
under  this  Act  unless  the  original  or  one  of 
the  originals  of  such  deed,  or  the  original  or 
the  probate  of  such  wiU,  or  an  office  copy 
of  such  order  of  court  or  of  such  certificate, 
or  a  copy  of  such  Act  printed  by  Her 
Majesty's  printers,  or  a  copy  of  the  award 
duly  sealed  with  the  seal  of  the  Commissioners, 
or  a  copy  thereof  signed  by  the  clerk  of  the 
peace  or  his  deputy,  purporting  the  same  to  be 
a  true  copy,  or  the  absolute  order  of  the  Land 
Commissioners  duly  sealed  with  the  seal  of 
the  said  Commissioners,  as  the  case  may  be,  is 
produced  to  the  registrar  at  the  time  of  such 
registration. 

9.  Immediately  after  the  registration  of  any 
deed,  will,  order  of  court,  certificate  of  ap- 
pointment of  trustee  in  bankruptcy,  private 
Act  of  Parliament,  award,  order  of  the  Land 
Commissioners,  or  memorandum  of  charee, 
under  this  Act  there  shall  be  endorsed  on  me 


original  deed  or  the  original  will  or  probate 
thereof,  or  an  office  copy  of  order  of  court  or 
certificate,  or  the  copy  of  the  Act  or  award,  or 
the  absolute  order,  or  on  the  memorandum  of 
charge,  produced  to  the  registrar  a  certificate, 
stating  the  date  of  registration  and  the  volume, 
page,  and  number  in  the  register  in  which  the 
same  or  a  memorial  thereof  is  or  is  intended 
to  be  enrolled ;  and  the  registrar  shall  sign  the 
said  certificate  and  seal  the  same  with  the  seal 
of  the  registry,  and  every  certificate  so  signed 
and  sealed  shall  be  receivable  in  evidence. 

10.  Subject  to  any  rules  made  under  this 
Act,  a  caveat  may  at  any  time  be  registered 
with  respect  to  any  lands  within  any  of  the 
three  ridings  by  any  person  claiming  to  be 
entitled  to  any  interest  in  such  lands  in  favour 
of  any  body  or  person  named  therein,  and, 
unless  removed  or  cancelled  in  accordance 
with  any  rules  to  be  made  for  that  purpose, 
shall  be  in  force  for  such  period  not  exceeding 
six  months  as  may  be  named  therein  in  that 
behalf. 

Every  such  caveat  shall  be  under  the  hand 
and  seal  of  the  person  by  whom  it  is  given, 
and  attested  by  one  witness  at  the  least,  and 
shall  contain — 

(a.)  The  date  on  which  it  is  given : 
(b.)  The  name  and  description  of  the  resi- 
dence and  occupation  of  the  person  by 
whom  it  is  given : 
(c.)  The  name  and  description  of  the  resi- 
dence and  occupation  of   the  person  in 
whose  favour  it  is  given : 
(d.)  The  period  for  which  it  is  given : 
(E.)  A  description  of  the  lands  to  be  afiectcd 
by  such  caveat  and  the  names  of  all  tlio 
parishes  wherein  the  same  are  situate. 
If  within  the  period  for  which  any  caveat 
remains    in    force    any    assurance   made  or 
executed  by  the  person  by  whom  such  caveat 
was  given,  and  conveving  any  interest  in  the 
lands  described  therem  to  the  person  in  whoso 
favour  such  caveat  was  given,  or  to  his  heirs, 
executors,  administrators,  or  assigns,  be  duly 
registered   under  this    Act,    such  assurance 
shall  have    priority  as  though  it  had  been 
enrolled  upon  the  date  on  which  such  caveat 
was  enrolled,  and  such  last-mentioned  date 
shall,  subject  to  the  proviso  herein-after  con- 
tained, be  deemed  to  oe  the  date  of  registra- 
tion of  the  said  assurance  for  all  purposes,  and 
shall  be  substituted    in  all  certificates    and 
other  instruments  for  the  date  on  which  such 
assurance  was  actually  enrolled  accordingly  : 
Provided  that  no  such  caveat  shall  have  any 
effect  as  against  the  opeitttion  of  any  law  for 
the  time  being  in  force  relating  to  bankruptcy, 
and  that  for  the  purpose  of  any  such  law  the 
date  of  registration  of  any  such  assurance  or 
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will  shall  be  deemed  to  be  the  date  apon 
which  such  assurance  or  will  was  actually 
registered. 

11.  Where  any  person  claiming  an  interest 
under  any  will  in  any  lands  within  any  of  the 
three  ridings  is  desirous  of  registering  the 
same,  but  is  unable  to  do  so  within  a  period  of 
six  months  after  the  death  of  the  testator, 
such  person  may  within  the  said  period  of  six 
months  register  a  notice  of  such  will.  Every 
such  notice  shall  be  under  the  hand  and  seal 
of  the  person  by  whom  it  is  given,  and  shall 
be  attested  by  one  witness  in  the  least,  and 
shall  contain — 

(a.)  the  date  of  the  will : 
(b.)  The  date  of  the  death  of  the  testator : 
(c.)  The  name  and  description  of  the  resi- 
dence and  occupation  of  the  testator  bo 
far  as  set  out  in  the  will : 
(d.)  The  name  and  description  of  the  resi- 
dence and  occupation  of  the  person   by 
whom  such  notice  is  given : 
(e.)  a  description  of  all  the  lands  affected  by 
the  will  within  the  riding,  and  the  names 
of  all  the  parishes  wherein  the  same  are 
situate,  so  far  and  in  such  manner  as  the 
same  are  expressed  or  mentioned  in  the 
will,  or  to  the  same  effect. 
Where  any  such  notice  has  been  duly  regis- 
tered within  the  said  period  of  six  months, 
then  if  within  two  years  after  the  death  of  the 
testator  the  will,  which  is  the  subject  of  such 
notice,  is  duly  registered  under  this  Act,  such 
will  shall  have  priority  as  though  it  had  been 
registered  upon  the  date  on  which  such  notice 
was  registered,  and  such  last-mentioned  date 
shall  be  deemed  to  be  the  date  of  registration 
of  the  said  will  for  all  purposes,  and  shall  be 
substituted  in  all  certificates  and  other  instru- 
ments for  the  date  on  which  such  will  was 
actually  registered. 

12.  Any  person  who  claims  as  heir  or  other- 
wise any  estate  or  interest  in  any  lands  within 
any  of  the  three  ridings  which  might  have  been 
defeated  or  affected  by  the  will  of  any  person 
dying  after  the  commencement  of  this  Act, 
and  believes  that  such  person  died  intestate, 
or  intestate  as  to  such  lands,  may  at  any  time 
after,  but  not  before,  the  expiration  of  six 
months  from  the  death  of  such  person,  register 
an  affidavit  of  intestacy. 

Every  such  affidavit  shall  state — 
(a.)  The  date  of  the  death  of  the  deceased  : 
(b.)  The  name  and  description  of  the  resi- 
dence and  occupation  of  the  deceased : 
(c.)  The  name  and  description  of  the  resi- 
dence and  occupation  of  the  deponent : 
(d.)  a  description  of  all  the  lands  within  the 
riding  in  which  the  deponent  claims  such 


estate  or  interest,  and  the  names  of  all  the 
parishes  wherein  the  same  are  situate : 
(e.)  The  nature  of  the    estate    or  interest 

claimed  by  the  deponent : 

(f.)  The  fact  that  the  deponent  believes  thit 

the  deceased  died  intestate,  or  intestate  u 

to  such  lands. 

Where  any  snch  affidavit  of  intestacy  has 

been    duly    registered,    any     assurance    for 

valuable  consideration  made  or  executed  by  anj 

person  who  would  be  epipowered  to  make  or 

execute  the  same  in  case  or  snch  intestacy,  and 

duly  registered,  shall  have  priority  over  any 

will  of  the  supposed   intestate,  the  date  of 

registration  of  which  shall  be  subeequent  to 

the  date  of  re^stration  of  snch  assurance  or 

will  and  not  within  or  under  this  Act  to  be 

deemed  to  be  within  a  period  of  six  months 

after  the  death  of  the  supposed  intestate. 

13.  Where  the  provisions  of  any  Act  of 
Parliament  passed  or  to  be  passed  have  the 
effect  of  vesting  any  lands  within  any  of  the 
three  ridings  in  any  person  by  or  upon  the 
payment  of  money  or  by  or  upon  any  other 
act  (other  than  any  assurance  or  act  the  regis- 
tration whereof  is  herein  otherwise  provided 
for),  and  such  lands  become  so  vested  by  or 
upon  any  such  payment  or  other  act  made 
or  done  after  the  commencement  of  this  Act, 
any  person  claiming  under  or  by  virtue  of 
such  vesting  as  aforesaid  may  register  an 
affidavit  of  such  vesting. 

Every  such  affidavit  shall  contain — 

(a.)  a  recital  of  the  date  and  title  of  the 
Act  of  Parliament  under  which  such 
vesting  ha8  been  effected : 

(b.)  a  recital  of  so  much  of  the  Act  itself  as 
affects  the  lands  so  vested : 

(c.)  The  name  and  description  of  the  resi- 
dence and  occupation  of  the  deponent : 

(d.)  a  statement  of  the  fact  that  such 
payment  or  act  as  aforesaid  has  actually 
been  made  or  done  with  the  date  thereof: 

(e.)  a  description  of  the  lands  within  the 
riding  which  have  become  vest^  under 
the  said  Act  in  consequence  thereof,  and 
the  names  of  all  the  parishes  wherein  the 
same  are  situate. 

14.  Subject  to  the  provisions  of  this  Act,  all 
assurances  entitled  to  be  registered  under  this 
Act  shall  have  priority  according  to  the 
date  of  registration  thereof,  and  not  according 
to  the  date  of  such  assurances,  or  of  tiie  execa- 
tion  thereof,  and  every  will  registered  nnder 
this  Act  shall  have  priority  according  to  the 
date  of  the  death  of  the  testator  if  the  date  of 
registration  thereof  be  within,  or  under  this 
Act  to  be  deemed  to  be  within,  a  period  of 
six  months  after  the  death  of  the  testator,  or 
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according  to  the  date  of  registration  thereof, 
if  such  date  of  registration  be  not  within, 
or  under  this  Act  to  be  deemed  to  be  within, 
snch  period  of  six  months :  Provided  that 
nothing  in  this  Act  shall  interfere  with  the 
priorities  as  between  themselves  of  any  assur- 
ances or  wills  the  dates  of  registration  of  which 
may  be  identical. 

All  Driorities  given  by  this  Act  shall  have 
full  enect  in  all  courts,  except  in  cases  of 
actual  fraud,  and  all  persons  claiming  there- 
under any  legal  or  equitable'  interests  shall  bo 
entitled  to  corresponding  priorities,  and  no 
such  person  shall  lose  any  such  priority  merely 
in  consequence  of  his  having  been  affected 
with  actual  or  constructive  notice,  except  in 
cases  of  actual  fraud ;  but  nothing  in  this 
section  contained  shall  operate  to  confer  upon 
any  person  claiming  without  valuable  conside- 
ration under  any  person  any  further  priority 
or  protection  than  would  belong  to  the  person 
under  whom  he  claims ;  and  an}r  disposition  of 
land  or  charge  on  land,  which  if  unregistered 
would  be  fraudulent  and  void,  shall,  notwith- 
standing registration,  be  fraudulent  and  void 
in  like  manner. 

15.  The  registration  of  any  instrument  under 
this  Act  shall  be  deemed  to  constitute  actual 
notice  of  such  instrument,  and  of  the  fact  of 
such  registration  to  all  persons  and  for  all 
purposes  whatsoever,  as  from  the  date  of 
registration. 

16.  In  any  case  in  which  priority  or  protec- 
tion might  but  for  this  Act  have  been  given  or 
allowed  to  any  estate  or  interest  in  lands  by 
reason  or  on  the  ground  of  such  estate  or 
interest  being  protected  by  or  tacked  to  any 
legal  or  other  estate  or  interest  in  such  lands, 
no  such  priority  or  protection  shall  after  the 
commencement  of  tais  Act  bo  so  given  or 
allowed  to  any  estate  or  interest  in  lands 
within  the  three  ridings,  except  as  against  any 
estate  or  interest  which  shall  have  existed 
prior  to  such  commencement,  and  full  effect 
shall  be  given  in  every  court  to  this  present 
provision,  although  the  party  claiming  such 
priority  or  protection  as  aforesaid  shall  claim 
as  a  purchaser  for  valuable  consideration  and 
without  notice. 

17.  An^  person  claiming  under  any  assur- 
ance or  will  duly  registered  shall  have  and  be 
entitled  to  all  the  same  gprounds  of  relief  as 
against  any  person  claiming  through  any 
assurance  or  will  of  a  subsequent  date  to  that 
under  whi^  he  claims,  but  which  has  acquired 
priority  by  earlier  registration  as  the  person 
through  whom  he  claims  under  such  first- 
mentioned  assurance  or  will  might  have  had 
and  been  entitled  to. 


18.  Subject  to  the  provisions  of  this  Act, 
and  any  rules  made  thereunder,  the  registrar 
shall  register  all  assurances,  wills,  and  other 
instruments  that  may  be  entitled  to  be  regis- 
tered under  this  Act  which,  or  memorials  of 
which,  may  be  presented  to  him  for  enrolment 
in  the  register  m  the  order  in  which  they  are 
so  presented,  and  shall  make  such  entries  as 
are  required  to  be  made  under  this  Act  or  anv 
rules  made  thereunder  for  the  purposes  of  such 
registration. 

Provided  that  all  instruments  or  memorials 
which  may  be  delivered  through  the  post  or 
otherwise  at  the  office  for  the  purpose  of  enrol- 
ment at  any  time  when  the  office  is  closed, 
shall  be  deemed  to  be  presented  for  enrolment 
simultaneously  at  the  time  when  the  office 
next  opens  for  the  business  of  registration, 
and  that  subject  as  aforesaid  all  instruments  or 
memorials  sent  through  the  post  shall  be 
deemed  to  be  presented  for  enrolment  at  the 
time  when  they  are  actually  delivered  at  the 
office  in  course  of  post. 

19.  Subject  to  the  provisions  of  this  Act, 
and  to  any  rules  made  thereunder,  any  person 
may,  on  application  at  the  register  office,  at 
such  times  as  may  be  limited  by  the  registrar 
in  that  behalf  inspect  and  search  the  register 
and  any  other  books  and  indexes  which  may 
be  required  to  be  kept  at  the  register  office 
under  this  Act,  or  any  rules  made  thereunder, 
and  may  take  copies  thereof  or  extracts  there- 
from. 

20.  Subject  to  the  provisions  of  this  Act, 
and  to  any  rules  made  thereunder,  any  person 
may  at  any  time  require  an  official  search  to 
be  made  on  his  behalf  at  the  register  office, 
subject  to  the  following  regulations : 

(a.)  He  shall  deliver  in  the  register  office  a 
requisition  in  writing  signed  by  himself 
requiring  such  search  to  be  made  : 

(b.)  The  requisitions  shall  contain  such  full 
particulars  of  the  character  of  the  search 
recjuired  to  be  made  and  otherwise  in  re- 
lation thereto  as  may  be  required  by  the 
registrar : 

(c.)  Upon  receipt  of  any  such  requisition, 
the  registrar  shall  cause  a  diligent  search 
to  be  made,  and  shall  give  a  certificate  of 
the  result  of  such  search  to  the  person  re- 
quiring the  same  to  be  made,  and  shall 
Bip;n  such  certificate  and  seal  the  same 
with  the  seal  of  the  registry,  and  every 
certificate  so  signed  and  sealed  shall  be 
receivable  in  evidence. 


21.  Where  any  official  search  has  been  made 
under  this  Act,  a  record  of  the  result  of  such 
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search  shall  be  preserved  at  the  register  office, 
and  the  registnur  shall  give  a  certificate  of 
snoh  result  to  any  person  requiring  the  same, 
and  shall  sign  such  certificate  and  seal  the  same 
with  the  seal  of  the  registry,  and  every  certifi- 
cate so  signed  and  sealed  shall  be  receivable 
in  evidence. 

22.  Subject  to  the  provisions  of  this  Act, 
and  to  any  rules  made  thereunder,  any  person 
may  require  a  certified  copy  of  or  extract  from 
any  document  enrolled  in  the  register  or  of  or 
from  any  entry  in  the  register,  or  any  book 
or  index  kept  at  the  register  office  under  this 
Act,  or  any  rules  made  thereunder,  and  there- 
upon a'  certified  copy  or  extract  signed  by 
the  registrar  and  sealed  with  the  seal  of  the 
register  office  shall  be  given  to  such  person, 
and  every  such  copy  or  extract  so  signed  and 
sealed  shall  bo  receivable  as  evidence  of  the 
contents  of  such  document  or  entry  in  every 
case  where  such  contents  may  under  the  rules 
of  evidence  be  proved  by  means  of  any  copy 
or  extract ;  but  nothing  in  this  section  con- 
tained shall  be  taken  to  dispense  with  the  pro- 
duction of  any  original  document  in  any  case 
in  which  the  production  thereof  might  other- 
wise be  required,  nor  to  dispense  with  any 
proof  which  might  otherwise  be  required  as  to 
the  due  making  and  execution  thereof. 

23.  Where  any  solicitor,  trustee,  executor, 
agent,  or  other  person  in  a  fiduciary  position, 
either  by  himself  or  by  a  solicitor,  obtains  a 
certificate  of  the  result  of  an  official  search,  or 
a  certified  copy  of  any  document  enrolled  in 
the  register,  or  of  any  entry  in  the  register  or 
any  book  or  index  kept  at  the  register  office 
under  this  Act  or  any  rules  made  thereunder, 
such  solicitor,  trustee,  executor,  agent,  or 
other  person  shall  not  be  answerable  for  any 
loss,  damage,  or  injurjr  that  may  arise  from 
any  error  in  such  certincate  or  copy ;  and 

Where  in  any  case  it  is  the  duty  of  any 
solicitor,  trustee,  executor,  agent,  or  other 
person  in  a  fiduciary  position,  either  by  him- 
self or  by  a  solicitor,  to  compare  any  abstract 
of  any  deed  or  will  with  any  original  deed  or 
will  which  has  been  enrolled  at  full  length  in 
the  register,  the  comparison  of  such  abstract 
with  the  copy  so  enrolled  shall  be  deemed  a 
sufficient  discharge  of  such  duty  by  such  soli- 
citor, trustee,  executor,  agent,  or  other  person, 
and  he  or  they  shall  not  be  answerable  for  any 
loss  that  may  arise  from  any  error  in  the  copy 
BO  enrolled. 

24.  Subject  to  any  rules  made  under  this 
Act,  every  leaf  of  the  register  shall  be  num- 
bered, and  shall  be  signed  by  two  members  of 
the  county  authority  to  be  nominated  by  the 


county  authority  for  that  purpose,  and  onoe  at 
least  in  every  year  an  entry  shall  be  made  in 
the  records  of  the  county  authority  of  the 
number  of  volumes  of  the  register,  and  the 
number  of  volumes  of  the  various  other  books 
and  indexes  in  use  in  the  register  office,  and 
the  number  of  pages  contained  therein  respec- 
tively which  then  are  or  have  been  in  use  in 
the  said  office. 

25.  Awuy  person  claiming  any  estate  or 
interest  in  any  lands  within  the  limite  of  this 
Act  may  at  any  time  apply  to  the  Chanceiy 
Division  of  the  High  Court  of  Justice  for  an 
order  that  the  register  or  any  book  or  index 
kept  at  any  of  the  register  offices  under  this 
Act,  or  any  rules  made  thereunder,  shall  be 
rectified,  or  that  any  entry  maj  be  made  or 
interpolated  in  any  such  register  book  or 
index,  or  that  any  entry  in  such  register  book 
or  index  may  be  cancelled,  or  that  any  certi- 
ficate endorsed  or  given  under  this  Ajct  may 
be  amended  or  cancelled,  or  that  any  deed,  will, 
certificate,  or  other  document  may  be  pro- 
duced to  the  registrar  for  the  purpose  of  any 
registration,  enrolment,  entry,  or  cancellation, 
or  that  the  priority  by  this  Act  granted  to 
assurances,  wills,  or  other  instrumeiitfi  upon 
the  registration  thereof  may  be  suspendea  in 
whole  or  in  part  during  the  continuance  of  any 
proceedings  then  pending  in  any  court  as  to  any 
assurances  or  wills  registered  after  the  date  of 
such  order,  and  the  court  mav  either  refuse 
such  application,  or  if  satisfied  of  the  justice 
of  the  case  may  make  such  order  in  reference 
thereto,  and  as  to  the  costs  thereof,  as  may  in 
their  opinion  be  just  and  expedient. 

The  registrar  and  every  other  person  or 
bodv  affected  by  any  such  order  of  a  court 
shall  obey  the  same  on  being  served  with  such 
order  or  an  official  copy  thereof,  and  upon 
such  service  on  the  registrar  such  order  shall 
be  deemed  to  have  been  presented  to  him  for 
enrolment  in  the  register  and  shall  be  regis- 
tered accordingly. 

Any  jurisdiction  of  the  Chancery  Division 
of  the  High  Court  of  Justice  under  this  section 
may  be  exercised  by  any  judge  of  the  said 
coiuli,  whether  sitting  in  open  court  or  in 
chambers. 

The  Lord  Chancellor  may,  from  time  to 
time,  assign  the  duties  vested  in  the  said 
court  in  relation  to  matters  under  this  section 
to  any  particular  judge  or  judges  of  that 
court,  and  may  from  time  to  time  make,  re- 
voke, and  alter  rules  for  carding  into  effect 
the  objects  of  this  section :  Provided  always, 
that  the  said  rules  so  made,  revoked,  or 
altered,  shall  not  extend  the  jurisdiction  of 
the  court. 

Any  person  aggrieved  by  an  order  made 
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ander  this  eeotion  by  the  said  court  may 
appeal  within  the  prescribed  time  in  the  same 
manner  and  with  the  same  incidents  in  and 
with  which  orders  made  by  the  said  conrt  in 
cases  within  the  ordinary  jurisdiction  of  such 
ooort  may  be  appealed  from. 

26.  Nothing  in  any  Act  contained  whereby 
the  registrar  is  directed  to  give  any  certificate 
uix)n  the  production  to  him  of  any  statutory 
receipt,  shall  render  it  obligatory  on  the  regis- 
trar to  give  any  such  certificate  unless  and 
until  such  statutory  receipt  has  been  duly 
registered  under  this  Act. 

27.  Nothing  in  this  Act  contained  shall 
render  it  obligatory  on  the  registrar  to  enrol, 
register,  or  enter  any  instrument  chargeable 
with  any  stamp  duty  which  is  not  duly 
stamped. 

28.  Nothing  in  this  Act  contained  shall  be 
deemed  to  extend  to  any  copyhold  heredita- 
ments, nor  to  any  lease  not  exceeding  twenty- 
oue  years,  or  any  assignment  thereof  where 
accompanied  by  actual  possession  from  the 
making  of  such  lease  or  assignment. 

29.  Nothing  in  this  Act  contained  shall  be 
deemed  to  extend  to  any  assurance  or  will,  so 
far  as  the  same  may  relate  only  to  shares  in 
any  public  or  private  works  or  undertaking  of 
any  corporation,  company,  or  society  which 
by  virtue  of  any  Local  or  other  Act  of  Parlia- 
ment may  be  required  to  be  registered  or 
otherwise  entered  or  minuted  in  the  books  of 
the  corporation,  company,  or  society. 

30.  Nothing  in  this  Act  contained  shall  be 
deemed  to  extend  to  any  assurances  of  any 
lands  being  parcel  of  the  land  revenues  of  the 
Crown,  or  assurances  of  lands  to  or  in  trust  for 
Her  Majesty,  or  other  assurances  which  may 
be  enrolled  in  *'  The  Ofiice  of  Land  Bpevenue, 
Becord^  and  Lirolments." 

Beffieter  Ojfices, 

31.  There  shall  be  offices  for  the  registration 
of  deeds — 

At  Northallerton  for  the  north  riding ; 
At  Beverley  for  the  east  riding ;  and 
At  Wakefield  for  the  west  riding ; 
which    shall   be   maintained  by    the  county 
authorities  within  the  three  ridings  respec- 
tively, and  the  business  of  each  such  registry 
shall  be  conducted  by  a  registrar,  together 
with  Buch  number  of  clerks,  messengers,  and 
servants  as  may  from  time    to  time  be  ap- 
pointed in  that  behalf,  and  at  each  of  such 
offices  the  registrar  shall  keep  a  register  for 
the  registration  of  assurance  wills  and  other 


instruments  required  br  permitted  to  be  regis- 
tered under  this  Act. 

32.  There  shall  be  a  seal  for  each  register 
office,  and  judicial  notice  shall  be  taken  of  the 
seal  and  of  the  signature  of  the  registrar  in  all 
legal  proceedings. 

33.  From  and  after  the  commencement  of 
this  Act  all  the  land  and  property  vested  in  or 
held  by  any  county  authority,  or  by  any  person 
upon  trust  for  the  purposes  of  any  existing 
registry,  together  with  all  the  estate  and  in- 
terest of  any  registrar,  or  heirs,  executors, 
administrators,  or  devisees  of  any  late  regis- 
trar of  any  existing  registry  in  any  land  used 
for  the  purpose  of  such  registry,  or  any  fixtures, 
furniture,  or  efi*ect8  belonging  thereto,  shall  be 
vested  in  the  clerk  of  the  peace  for  the  riding 
within  which  such  registiy  is  situate,  and  his 
successors,  subject  to  the  liabilities  afi'ecting 
the  same,  upon  trust  for  the  purposes  of  the 
registry  established  under  this  Act  within  the 
said  riding,  and  be  by  him  and  them  held  for 
the  purposes  of  such  registry,  or  otherwise  be 
by  him  and  them  sold,  conveyed,  or  disposed 
of  in  such  manner  as  the  county  authority  may 
from  time  to  time  order  and  du:ect. 

34.  The  county  authority  may  from  time  to 
time  purchase  any  lands  for  the  purposes  of 
the  registry  established  under  this  Act,  and 
may  upon  such  lands,  and  any  other  lands 
witkin  the  riding  which  maybe  vested  in  them 
or  in  any  trustee  for  the  purposes  of  the  re- 
gistry established  under  this  Act,  from  time  to 
time  build,  maintain,  repair,  alter,  improve, 
enlarge,  or  rebuild  such  offices  and  buildings 
for  the  purposes  of  the  registry  established 
under  this  Act  as  they  may  think  expedient, 
or  may  from  time  to  time  sell  the  lands  so 
purchased  or  vested  as  aforesaid,  or  any  part 
thereof,  and  all  expenses  incurred  by  the 
county  authority  in  carrying  into  effect  the 
provisions  of  this  Act,  together  with  all  ex- 
penses of  and  inoidentol  to  the  payment  of 
any  rates,  taxes,  assessments,  or  charges  in 
respect  of  any  such  lands,  buildings,  or  offices 
as  aforesaid  which  may  for  the  time  being  be 
vested  in  the  county  authority,  or  in  any 
person  or  persons  in  trust  for  the  purposes  of 
the  said  registry,  shall  be  paid  by  the  county 
authority. 

35.  Subject  to  the  provisions  of  this  Act  the 
county  authority  may  from  time  to  time  make, 
and  when  made  may  rescind,  amend,  or  add 
to,  rules  in  respect  to  all  or  any  of  the  fol- 
lowing matters : 

(1.)  The  form  of  the  register  and  the  mode 
in  which  the  same  is  to  be  made  and  kept : 
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(2.)  The  preparation  and  keeping^  at  the 
register  office  of  any  books  and  indexes, 
and  the  entries  to  be  made  therein  for  the 
porpose  of  effecting  any  registration : 

(3.)  The  mode  in  which  registration  is  to  be 
conducted : 

(4.)  The  making  of  entries  in  the  register 
where  any  mortgage,  lien,  or  charge  with 
reference  to  which  any  instrument  has 
been  registered  under  this  Act  has  been 
satisfied  or  discharged : 

(5.)  The  forms  of  memorials,  certificates,  and 
other  instruments  to  be  prepared  for  the 
purposes  of  this  Act : 

(6.)  The  making  of  searches  and  the  giving 
of  certified  copies : 

(7.)  The  fees  to  be  taken  by  the  registrar 
where  such  fees  are  not  paid  to  and  re- 
tained by  an  existing  registrar  for  his  own 


use: 


(8.)  The  custody  of  the  register  and  other 
documents  connected  with  the  business  of 
registration : 
(9.)  The  transmission  by  post  of  applications 
for  registration  and  for  searcn,  and  of 
registered  documents  and  certificates  of 
registration  and  search : 
(10.)  Generally  in  relation  to  any  matters 
whether  similar  or  not   to  those  above 
mentioned,  as  to  which  it  may  be  expe- 
dient   to  make  rules  for    carrying  into 
effect  the  objects  of  this  Act : 
Provided  that  no  such  rules  shall  have  any 
force  or  effect  unless  and  until  they  have  been 
confirmed  by  the  Lord  Chancellor  and  pub- 
lished in  such  manner  as  he  may  direct,  and 
that  a  copv  thereof  shall  be  laid  before  both 
Houses  of  Parliament  within  fourteen  davs 
after  the  confirmation  thereof  if  Parliament  be 
then  sitting,   or  if   Parliament  be  not  then 
sitting  within  fourteen  days  after  the  next 
meeting  thereof. 

Any  rules  made,  confirmed,  and  published  in 
pursuance  of  this  Act  shall  be  deemed  to  be 
within  the  powers  conferred  by  this  Act,  and 
shall  be  of  tne  saime  force  as  if  enacted  in  this 
Act  and  shall  be  judicially  noticed. 

36.  The  existing  registrars  shall  be  the  first 
registrars  for  the  respective  ridings  for  the 
purposes  of  this  Act,  and  shall  have  and  be 
subject  to  all  the  like  rights,  duties,  oblifnb- 
tions,  and  liabilities,  and  be  entitled  to  the 
same  remuneration  in  connexion  with  the 
registries  established  under  this  Act  as  they 
would  have  and  be  subject  to  and  would  be 
entitled  to  in  connexion  with  the  existing 
registries  if  this  Act  had  not  passed  so  far  as 
may  be  possible,  and  save  as  aforesaid  nothing 
in  this  Act  contained  shall  affect  the  rights  of 
the  existing  registrars  or  of  their  deputies 
duly  appointed,  or  shall  alter  the  nature  and 


tenure  of  their  offices  or  the  remuneration 
attached  thereto,  or  the  duties,  obligations, 
and  liabilities  of  such  registrars  and  deputies 
in  connexion  with  the  registries  respectivelv : 
Provided  always,  that  the  county  autnority  for 
any  riding  may  at  any  time  agree  with  the 
existing  registrar  for  such  riding  that  all  fees 
and  payments  received  by  or  on  account  of 
him  in  connexion  with  the  registry  established 
under   this  Act    shall  be  paid  over    to  the 
county    authority    and    applied    in    manner 
directed  by  this  Act,  and  tnat  a  salary  of  an 
agreed  amount  should  be  paid  to  such  existing 
registrar  in  lieu  thereof,  and  thereupon  the 
said  fees  shall  be  paid  over  to   the  county 
authority  and  applied  by  them  in    manner 
directed    by  this  Act,  and  a   salary  of  the 
agreed  amount  shall  be  paid  by  the  county 
authority  to  such  existing  registrar  in  accora- 
ance  with  the  terms  of  the  said  agpreement: 
Provided  also,  that  the  county  authority  for 
an^  riding  may  at  any  time  agree  with  the 
existing  registrar  for  such  riding  that  such 
registrar  shall  surrender  his  office  of  registrar 
as  from  some  date  to  be  agreed  upon,  and 
that  in  consideration  thereof  there  shall  be 
paid  to  such  registrar  a  retiring  allowance 
either  in  the  form  of  an  annuity  (of  a  fixed 
amount  or  of  an  amount  varying  according  t-o 
the    fees  and  payments  from  time  to   time 
received  in  connexion  with  the  registry)  to  be 
paid  during  the  life  of  such  registrar  or  of  a 
capital  sum,  and  thereupon  such  registrar  may 
surrender  his  said  office,  and  such  retiring 
allowance  shall  be  paid  by  the  county  aatho- 
rity  to  such  registrar  in  accordance  with  the 
terms  of  the  said  agreement. 

37.  When  and  so  soon  as  the  office  of  any 
existing  registrar  becomes  vacant,  the  follow- 
ing provisions  shall  come  into  force  and  have 
effect : 

(1.)  The  county  authority  froxa.  time  to  time 
shall  appoint  some  fit  person  being  a 
barrister  or  solicitor  of  not  less  than  seven 
years  standing  and  in  actual  practice  at 
the  time  of  such  appointment,  or  a  person 
who  shall  for  a  period  of  at  least  five 
years  have  discharged  the  duties  of  deputy 
registrar  under  any  of  the  existing  Begis- 
try  Acts  or  partly  under  the  existing 
Registry  Acts  and  partlv  under  this  Act 
to  be  legistrar  who  shall  personally  attend 
to  the  duties  of  his  office,  and  may,  if  they 
think  it  expedient,  remove  any  person 
so  appointed  from  such  office :  Provided 
that  no  such  appointment  shall  have  any 
force  or  effect  unless  and  until  it  has  been 
confiimed  by  the  Lord  Chancellor,  aod 
that  the  Lord  Chancellor  may  at  any 
time  cancel  any  appointment  so  made 
and  remove  any  person  appointed  firom 
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sucli  office  upon  being  satisfied  that  such 
person  does  not  properly  discharge  the 
duties  thereof. 

No  registrar  appointed  under  this  section 
shall  either  by  himself  or  in  partnership 
with  any  other  person  follow  any  other 
calling  or  profession  during  the  time  he 
holds  such  appointment. 
(2.)  The  county  authority  may  from  time  to 
time  by  order  direct  that  any  person  or 
persons  to  be  nominated  in  such  order 
shall  be  capable  of  discharging  the  duties 
of  registrar  during  any  temporary  vacancy 
in  the  office  or  during  the  temporary 
absence  of  any  registrar  through  illness  or 
otherwise,  upon  such  terms  as  to  remu- 
neration or  otherwise  as  may  be  directed 
by  such  order ;  and  in  default  of  any  such 
nomination  the  clerk  of  the  peace  or  his 
deputy  shall  be  empowered  ^'to  act  as 
regislTar  during  sucn  vacancy  or  tempo- 
rary absence  as  aforesaid : 

(3.)  A  registrar  may,  with  the  approval  of 
the  county  authority,  at  any  time,  by 
writing  under  his  hand,  appoint  some  fit 
person  or  persons  being  qualified  as  is 
nerein-before  required  for  the  office  of 
registrar  to  be  his  deputv  or  deputies,  and 
to  act  for  him  for  sucn  time  and  under 
such  conditions  as  to  remuneration  or 
otherwise  as  may  be  sanctioned  by  the 
county  authority :  Provided  that  any 
deputy  so  appointed  may  at  any  time  be 
removed  from  his  office  by  the  registrar  or 
the  county  authority  : 

(4.)  The  registrar,  with  the  approval  of  the 
comity  authority,  shall  from  time  to  time 
appoint  such  number  of  clerks,  messengers, 
and  servants  as  may  be  deemed  expedient 
for  carrying  this  Act  into  effect,  and  may 
from  time  to  time  dismiss  any  person  so 
appointed : 

(5.)  Every  registrar  and  deputy  registrar, 
and,  if  the  county  authority  think  proper, 
all  or  any  of  the  clerks  to  be  appointed 
under  this  section,  shall  give  security  for 
the  due  performance  of  the  duties  of  their 
respective  offices  in  such  manner  and  to 
sncn  amount  as  the  county  authority  may 
determine : 

(6.)  The  registrar,  deputy  registrars,  clerks, 
messengers,  and  servants  appointed  under 
this  section  shall  be  paid  such  salaries  or 
remuneration  as  the  county  authority  may 
from  time  to  time  determine : 

(T,)  All  salaries  aud  remuneration  payable 
under  this  section,  together  with  all  other 
expenses  of  and  incidental  to  the  register 
offices,  shall  be  paid  by  the  county 
authority. 
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38.  The  fees  to  be  taken  in  each  register 
office  in  respect  of  documents  to  be  registered, 
entries,  searches,  certificates,  and  copies  to  be 
made,  and  other  matters  to  be  done  in  such 
office  under  this  Act,  shall  be  such  fees  as  are 
specified  in  that  behalf  in  the  Second  Schedule 
to  this  Act,  or  such  other  fees  as  are  fixed  in 
manner  herein-after  mentioned,  and  such  fees 
so  specified  or  fixed  may  be  taken  and  shall  be 
paia  accordingly,  and  nothing  in  this  Act  con- 
tained shall  make  it  obligatory  on  the  regis- 
trar to  do  any  act  or  permit  any  act  to  be  done 
in  respect  of  which  any  fee  is  so  specified  and 
fixed,  except  on  payment  of  such  fee. 

At  anytime  and  from  time  to  time  after  any 
registrar  has  been  appointed  by  the  county 
authority,  or  after  any  agreement  between  any 
existing  registrar  and  the  county  authority  for 
the  payment  of  such  registrar  by  salaxy  and 
not  by  fees  has  come  into  eflect,  the  county 
authority  may  by  any  rules  made  under  this 
Act  vary  or  wholly  abolish  any  fees  specified 
in  the  Second  Schedule  hereto,  and  may  fix 
new  fees  in  addition  thereto  or  in  lieu  thereof. 

39.  Afber  the  commencement  of  this  Act  no 
registrar  or  other  person  employed  at  any 
registry  shall  take  or  receive  any  fee  or  gratuity 
in  respect  of  the  business  carried  on  thereat, 
except  such  as  may  be  authorised  to  be  taken 
under  the  provisions  of  this  Act. 

40.  Subject  to  the  rights  of  any  existing 
registrars  and  their  deputies  to  be  paid  and  to 
retain  for  their  own  use  anv  fees  and  other 
payments  made  to  them  under  this  Act,  the 
county  authority  may  from  time  to  time 
direct  that  the  fees  or  other  payments  which 
may  be  received  under  the  authority  of  this 
Act,  or  any  part  thereof,  shall  be  applied 
under  such  regulations  as  they  may  appoint 
in  payment  of  the  current  or  incidental  ex- 
penses of  the  registry,  or  any  of  them,  but, 
save  so  far  as  the  same  or  any  part  thereof 
may  be  so  applied,  all  such  fees  and  payments 
as  aforesaid  shall  be  paid  over  to  the  county 
authority  in  such  manner  and  subject  to  such 
regulations  as  they  may  direct,  and  shall  be 
carried  by  them  to  the  credit  of  the  county 
rate. 

41.  Accounts  shall  be  kept  at  each  registry 
of  all  fees  and  payments  received  under  the 
authority  of  this  Act,  and  of  all  current  and 
incidental  expenses  paid  thereout,  and  such 
accounts  shaU  be  audited  in  such  manner,  at 
such  times,  and  by  such  person  or  persons  as 
may  be  directed  by  the  county  authority. 
Any  person  auditing  any  accounts  in  pursu- 
ance of  this  section  snail  be  entitled  to  receive 
such  remuneration  (if  any)  as  may  be  fixed  by 
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the  county  authority,  and  such  remuneration 
shall  be  paid  by  the  county  authority. 

42.  All  expenses  incurred  by  a  county  au- 
thority under  this  Act  and  not  otherwise  pro- 
vided for,  including  the  expenses  of  and 
incidental  to  the  obtaining  of  this  Act,  may 
be  defrayed  out  of  the  county  rate,  and  the 
county  authority  may  from  time  to  time  cause 
such  county  rates  to  be  leried  as  may  be 
necessary  for  the  purpose  of  defraying  such 
expenses:  Provided  that  such  expenses  shall 
be  deemed  to  be  sums  expended  out  of  the 
county  rate  for  general  county  purposes  within 
the  meaning  of  the  Municipal  Corporations 
Act,  1882. 

Existing  Registries, 

43.  Where  in  any  case  any  assurance  or 
instrument    executed    or    made    before    the 

Sassing  of  this  Act,  or  the  will  of  any  testator 
ying  before  the  commencement  of  this  Act, 
or  any  judgment,  statute,  or  recognizance 
given,  acknowledged,  or  made  before  the 
commencement  of  this  Act,  or  any  memorial 
thereof  respectively,  might  but  for  the  passing 
of  this  Act  have  been  registered  m  any 
existing  registrv,  but  such  assurance,  instru- 
ment, will,  judgment,  statute,  recognizance, 
or  memorial  have  not  been  so  registered,  such 
assurance,  instrument,  will,  judgment,  statute, 
or  recognizance  may  be  registered  in  the 
manner  and  subject  to  the  regulations  con- 
tained in  this  Act,  and  every  such  registration 
shall  bo  deemed  to  be  a  registering  of  such 
assurance,  instrument,  will,  judgment,  statute, 
or  recognizance,  or  of  a  memorial  thereof, 
under  auch  of  the  Acts  by  this  Act  repealed  as 
apply  to  the  existing  registry  in  wnich  the 
same  might  have  been  so  registered  as  afore- 
said, and  sliall  have  effect  accordingly,  but 
such  registration  shall  not  be  deemed  to  be 
or  have  effect  as  a  registration  of  an  assurance, 
instrument,  or  will  under  this  Act. 

44.  All  registers,  books,  indexes,  and  other 
documents  and  instruments  in  or  belonging  to 
the  existing  registries,  or  in  the  custody  or 
under  the  control  of  the  existing  registrars, 
or  of  any  other  person  attached  thereto  or 
employed  therein  for  the  purposes  thereof, 
shall  from  and  after  the  commencement  of 
this  Act  be  vested  in  the  clerks  of  the  fieace 
for  the  ridings  within  which  such  registries 
are  situate  respectively,  upon  trust  for  the 
purposes  of  the  registr^^  established  under  this 
Act  within  the  said  riding,  and  be  by  him  and 
them  held  for  the  purposes  of  such  registry, 
and  disposed  of  in  such  manner  as  the  county 
authority  may  direct. 

The  county  authority  shall  from  time  to 


time  make  such  provisions  and  give  such 
directions  as  they  may  deem  expraient  for 
the  purpose  of  securing  the  deposit  and  safe 
custody  of  the  said  registers,  books,  indexes, 
and  other  documents  and  instruments  in  the 
new  registry  offices,  and  for  the  providing  for 
the  making  of  searches  therein,  and  of  copieg 
thereof,  and  for  all  other  matters  rel&tisg 
thereto,  and  the  like  fees  shall  be  taken  and 
paid  in  respect  of  such  searches  and  copies 
as  in  the  case  of  other  copies  and  searches  to 
be  made  in  the  said  offices  under  this  Act. 

» 

45.  All  copies  to  be  made  after  the  com- 
mencement of  this  Act  of  enrolments  of 
bargains  and  sales  enrolled  in  the  existing 
registries,  and  of  the  entries  or  enrolments  of 
deeds,  wills,  writings,  or  conveyances  regis- 
tered at  full  length  in  the  existing  registry  for 
the  north  riding  shall  be  signed  by  the 
registrar  and  sealed  with  the  se^u  of  the  ofBoe, 
and  copies  so  signed  and  sealed  shall  be  ts 
good  evidence  as  copies  of  such  enrolments 
and  entries  would  have  been  nndex  and  by 
virtue  of  any  of  the  Registry  Acts  if  signed 
and  attested  in  manner  by  the  said  Act» 
respectively  required. 

MisceUaneous. 

46.  If  any  registrar  or  other  person  em- 
ployed in  the  register  office  is  party  or  pnrf 
to  any  act  of  fraud  or  collusion  in  rels^on  to 
the  re^stration  of  any  assurance,  will,  or 
other  instrument  under  this  Act,  or  the 
making  of  any  enrolment  or  entry,  or  the 
giving  of  any  certificate  or  copy,  or  the 
making  of  any  search,  or  the  taking  of  inv 
extract  or  copy  under  this  Act,  or  any  rales 
made  thereunder,  he  shall  be  guilty  of  a 
misdemeanor,  and  shall  upon  conviction  on 
indictment  be  liable  to  imprisonment  with  or 
without  hard  labour  for  any  period  not 
exceeding  two  years. 

47.  If  any  person  making  any  affidavit 
under  this  Act  shall  therein  wilfully  swear 
falsely,  such  person  shall  be  deemed  guilty  of 
wilful  and  corrupt  perjury. 

48.  Any  affidavit  to  be  registered  under  this 
Act  may  be  sworn  before  any  person  autho- 
rised to  administer  oaths  in  Her  Majesty's 
High  Court  of  Justice  or  in  the  Court  of 
Chancery  of  the  county  palatine  of  Lancaster, 
or  in  the  case  of  a  person  who  is  out  of  the 
kingdom  of  Great  Britain  and  Ireland  before  s 
magistrate  or  justice  of  the  peace  or  other 
person  qualifiea  to  administer  oaths  in  the 
country  where  he  resides  (he  being  certiBed 
to  be  a  magistrate  or  justice  of  the  peace  or 
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Saalified  as  aforesaid  by  a  British  Minister  or 
British  Consul  or  by  a  notary  public). 

49.  When  and  so  soon  as  the  right  of 
appointment  of  the  registrar  under  this  Act  is 
vested  in  and  has  been  exercised  by  the  county 
authority,  the  following  provisions  shall  have 
effect : 

(a.)  Every  action  which  may  be  brought  by 
any  person  to  recover  damages  for  or  by 
reason  of  any  loss  or  damage  occasioned 
by  any  neglect,  omission,  mistake,  or  mis- 
feasance of  the  registrar  or  any  person 
employed  in  the  register  office  in  con- 
nexion with  the  business  of  such  office 
shall  be  brought  a^inst  the  registrar  as 
the  nominal  defendant  by  his  name  of 
office,  and  no  such  action  shall  abate  by 
reason  of  the  death  or  removal  from  office 
of  any  such  registrar : 
(b.)  a  writ  or  process  shall  not  be  sued  out 
against  or  served  on  the  registrar  for  any- 
thing done  or  intended  to  be  done  or 
omitted  to  be  done  under  the  provisions 
of  this  Act  until  the  expiration  of  one 
month  after  notice  in  writing  has  been 
served  on  sucb  registrar,  clearly  stating 
the  cause  of  action  and  the  name  and 
place  of  abode  of  the  intended  plaintifTand 
of  his  solicitor  or  a^ent  in  the  cause : 
(c.)  The  registrar,  with  the  consent  of  the 
county  authority,  may  enter  into  and  con- 
clude a  compromise  with  any  body  or 
person  claimmg  a  right  of  action  against 
nim  under  this  section,  or  may  agree  with 
such  body  or  person  that  any  question 
relating  to  such  right  of  action  should  be 
referred  to  arbitration : 
(d.)  All  damages,  costs,  and  expenses  •  pay- 
able by  the  registrar  in  respect  of  any 
such  action,  compromise,  or  arbitration  as 
in  this  section  aoove  mentioned  shall  be 
paid  by  him  out  of  moneys  to  be  provided 


by  the  county  authority,  and  the  county 
authority  shall  provide  all  moneys  whicn 
may  be  necessary  in  that  behalf. 

50.  No  matter  or  thing  done  and  no  contract 
entered  into  by  any  county  authority,  and  no 
matter  or  thing  done  by  any  member  of  any 
such  authority,  or  by  any  officer  of  such  autho- 
rity or  other  person  whomsoever  appointed  by 
and  acting  under  the  direction  of  such  autho- 
rity, shall,  if  the  matter  or  thing  were  done  or 
the  contract  were  entered  into  bon&  fide  for  the 
purpose  of  executing  this  Act,  subject  them  or 
any  of  them  personally  to  any  action,  liability, 
claim,  or  demand  whatsuever,  and  any  ex- 
pense incuiTcd  by  any  such  county  authority, 
member,  officer,  or  other  person  acting  as  last 
aforesaid  shall  be  paid  by  tne  county  authority : 

Provided  that  nothing  in  this  section  shall 
exempt  any  member  of  any  county  authority 
from  liability  to  be  surcharged  with  the 
amount  of  any  payment  which  may  be  dis- 
allowed by  the  auditor  in  the  accoante  of  such 
authority,  and  which  such  member  authorised 
or  joined  in  authorising. 

51.  From  and  after  the  commencement  of 
this  Act  the  Acts  specified  in  the  First 
Schedule  to  this  Act  shall  be  and  the  same  are 
hereby  repealed. 

Provided  that  this  repeal  shall  not  affect — 
Anything  duly  done  or  suffered  ;  or 
Any  right,  privilege,    priority,    or  pre- 
ference acquired ;  or 
Ally  liability,  disqualification,  disability, 
nne,   forfeiture,   or    other    punishment 
incurred 
under  any  enactment  so  repealed  prior  to  the 
commencement  of  this  Act,  and  any  proceed- 
ing and  remedy  for  the  ascertainment,  enforce- 
ment, or  recovery  thereof  may  be  instituted, 
prosecuted,  and  had  as  though  this  Act  had 
not  passed. 


-oOt«iO«- 


The  SCHEDULES  referred  to  in  the  foregoing  Act- 
THE  FIEST  SCHEDULE. 


SeotioiuSr 
61. 


Session  and 
Chapter. 


Title. 


2  &  3  Anne,  c.  4. 


6  Anne,  c.  20. 


An  Act  for  the  publick  registring  of  all  deeds,  conveyances,  and  wills 
that  shall  be  made  of  any  honors,  manors,  lands,  tenements,  or  here- 
ditaments wiihin  the  west  riding  of  the  county  of  York  after  the 
nine-and-twentieth  day  of  September  one  thousand  seven  hundred  and 
four. 

An  Act  for  inrollments  of  bargains  and  sales  within  the  west  riding  of  sAnne^.l8. 
the  county  of  York  in  the  register  office  there  lately  provided,  and  for  ^^  B«ffo«*«- 
maldng  the  said  register  more  efiectual. 
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c.  66. in 
Ruffhead. 


Session  and 
Chapter. 


Title. 


6  Anne,  c.  62. 


8  Geo.  II.  c.  6.  .     4 


An  Act  for  the  pnblick  registring  of  all  deeds,  conTejances,  wills,  and 
other  iiicnmbrances  that  shall  be  made  of  or  that  mar  affect  anj 
honors,  manors,  lands,  tenements,  or  hereditaments  witnin  the  east 
riding  of  the  county  of  York  or  the  town  and  county  of  the  town  of 
Kingston-upon-Hull  after  the  nine-and-twentieth  day  of  September 
one  thousand  seven  hundred  and  eight,  and  for  the  rcndnng  the 
register  in  the  west  riding  more  complete. 

An  Act  for  the  publick  registring  of  all  deeds,  conyeyances,  wills,  aod 
other  incumbrances  that  mM  be  made  of  or  that  may  afiect  any  honore. 
manors,  lands,  tenements,  or  hereditaments  within  the  north  riding  of 
the  county  of  York  after  the  nine-and-twentieth  day  of  September  one 
thouFand  seven  hundred  and  thirty-six. 


Section  38. 


THE  SECOND  SCHEDULE. 


For  entering  or  registering  a  memorial,  certificate,  deed,  or  other  document, 

where  the  same  does  not  exceed  two  folios  (of  100  words  each)  in  length   -  One  shilling. 
The  like,  where  the  said  memorial,   certificate,   deed,  or  other  document 

exceeds  two  folios  (of  100  words  each)  in  length      -  -  -  '         - 

For  every  certificate  or  copy  of  any  memorial,  deed,  or  other  document 

given  or  filed  pursuant  to  tnis  Act  ..... 

For  every  search  (not  being  an  official  search)  .... 

For  every  official  search — 

For  each  period  of  five  years  -.---- 


Sixpence  per  foidx 

The  like  fees. 
One  shilling. 


Sixpence. 


Chap.  55. 
Pensions  4xnd  Yeomanry  Pay  Acty  1884. 


ABSTBACT  OF  TEE  ENACTMENTS. 

1.  Short  me,  . 

2.  Royal  ordw  as  to  soldiers  pensions  and  to  pay  and  pensions  of  the  Yeomanry. 

3.  Punishment  for  obtaining  pay  or  pensions  by  fraudulent  means, 

4.  Distribution  of  m^mey  not  exceedmg  one  hundred  pounds  without  requiring  probate, 

5.  Exemption  from  stamp  duty, 

6.  Recovery  of  certain  penalties  and  suvm  of  money  under  44  Geo,  3.  c.  54. 

7.  Definitions, 

8.  Repeal. 

d.  Commencement  of  Act, 
Schedule. 


An  Act  to  make  farther  provision  with 
regard  to  the  Pensions  of  Soldiers^ 
and  to  the  Pay  and  Pensions  of  the 
Yeomanrv,  and  for  other  purposes. 

(14th  August  1884.) 

Be  it  enacted  hy  the  Qneen's  most  Excellent 

Majesty,  by  and  with  the  advice  and  consent 

jof  the  Lords  Spiritnal  and  Temporal,  and  Com- 

'mons,  in  this  present  Parliament  assembled, 

and  by  the  anthoriiy  of  the  same,  as  follows : 


1.  This  Act  maybe  cited  as  the  Fenmou 
and  Yeomanry  Pay  Act,  1884. 

2. — (1.)  On  and  after  the  commenoeinent  of 
this  Act  it  shall  be  lawful  for  Her  Mijesif 
fixim  time  to  time  to  make,  and  when  made 
to  revoke  and  vary,  orders  relating  to  pen- 
sions of  soldiers,  and  to  the  pay  and  pen- 
sions  of  the  yeomanry,  including  the  com- 
mutation of  pensions,  the  restontion  of 
forfeited  pensions,  and  the  award  and  pay- 
ment of  both  such  pay  and  pen8i<ais  M 
aforesaid. 
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(2.)  Every  order  so  made  shall  forfchwith 
after  it  is  made  be  laid  before  both  Houses  of 
Parliament,  and  shall  notwithstanding  any- 
thing in  any  other  Act  have  effect  as  if 
enacted  in  tnis  Act;  and  if  any  question  of 
donbt  arises  as  to  the  construction  of  any  Act  or 
royal  order  relating  to  such  pensions  recourse 
shall  be  had  to  the  advice  of  a  Secretary  of 
State,  whose  decision  thereon  shall  be  binding. 

(3.)  A  Secretary  of  State  may  from  time  to 
time  make  such  regolations  as  appear  to  him  to 
be  required  for  the  purpose  of  carrying  intaeffect 
any  order  made  in  pursuance  of  this  section. 

(4.)  Nothing  in  any  order  made  in  pursuance 
of  this  section  shall  take  away  or  diminish, 
without  his  consent,  any  right  of  a  soldier  to 
receive  such  pension  as  was  fixed  by  any  order 
applying  to  such  soldier  and  in  force  at  the 
time  of  his  enlistment  and  for  the  payment 
whereof  money  shall  have  been  voted  by 
Parliament. 

3. — (1.)  If  any  person  by  moans  of  any  false 
certificate,  false  representation,  false  docu- 
ment, false  statement,  or  other  fraudulent 
means,  obtains,  or  attempts  to  obtain,  for 
himself  or  any  other  person,  the  grant,  in- 
crease, or  payment  of  any  pay  or  pension 
payable,  or  any  privilege  or  advantage  ob* 
tamable  in  pursuance  of  any  warrant,  order, 
or  regulation  of  Her  Majesty  or  a  Secretary 
of  State,  whether  made  in  pursuance  of  this 
Act  or  otherwise,  he  shall,  on  conviction  on 
indictment,  be  liable  to  imprisonment,  with 
or  without  hard  labour,  for  a  term  not  ex^ 
ceeding  two  years,  and  on  conviction  by 
a  court  of  summary  jurisdiction  be  liable  to 
imprisonment,  with  or  without  hard  labonr, 
for  a  term  not  exceeding  three  months,  or  to  a 
fine  not  exceeding  twenty-five  pounds. 

(2.)  Section  one  hundred  and  forty-two  of 
the  Army  Act,  1881,  shall  apply  in  like  manner 
as  if  any  order  or  regulation  made  in  pursuance 
of  this  Act  were  regulations  within  the  meaning 
of  that  section. 

(3.)  Any  offence  under  this  section,   when 

Srosecuted  before  a  court  of  summary  juris- 
iction,  may  be  prosecuted,  and  the  fine  re- 
coverable on  conviction  by  a  court  of  summary 
jurisdiction  may  be  recovered,  in  manner  pro- 
vided by  sections  one  hundred  and  sixty-six, 
one  hundred  and  sixty-seven,  and  one  hundred 
and  sixty-eiffht  of  the  Army  Act,  1881,  in  like 
manner  as  if  those  sections  were  herein  re- 
enacted  and  in  terms  made  applicable  to  this 
Aet,  and  for  all  purposes  in  relation  to  the 
arrest,  trial,  and  punishment  of  a  person  for 
any  offence  under  this  section,  this  Act  shall 
apply  to  the  Channel  Islands  and  the  Isle  of 
Man,  and  the  Boyal  Courts  of  the  Channel 
Islands  shall  register  the  same. 

4. — (1.)  Where  a  person  who  is  serving  or 
has  served  as  an  officer,  soldier,  or  otherwise, 


in  or  with  any  of  Her  Majesty's  military 
forces,  or  who  has  received  remuneration  out 
of  money  provided  bv  Parliament  for  army 
services,  or  who  is  the  widow  or  relative  of 
any  such  person,  dies,  and  any  part  of  the 
personal  estate  of  such  deceased  person  not 
exceeding  in  value  one  hundred  pounds 
(whether  arising  from  pay,  pension,  aUow- 
ances,  surplus  property,  prize  money,  or  other- 
wise howsoever),  is  held  by  or  under  the  con- 
trol of  a  Secretary  of  State,  then  if  any  general 
or  special  regulations  of  a  Secretary  of  State 
so  provide,  and  subject  to  such  regulations, 
probate,  or  other  proof  of  the  title  of  the 
personal  representative  of  such  deceased  per- 
son may  be  dispensed  with,  and  such  personal 
estate  may  be  paid,  delivered,  or  distributed 
to  or  amonfiT  the  persons  appearing  in  manner 
provided  b^  the  said  regulations  to  be  bene- 
ncially  entitled  to  the  personal  estate  of  such 
deceased  person,  or  to  or  among  any  one  or 
more  of  such  persons,  or,  in  case  of  any 
illegitimacy  of  the  deceased  person  or  his 
children,  to  or  among  such  person  or  persons 
as  may  be  directed  by  the  said  regulations, 
and  the  Secretary  of  State  and  person  making 
such  payment,  delivery,  or  distribution,  shall 
be  discharged  from  all  liability  in  respect  of 
the  personal  estate  paid,  delivered,  or  distri- 
buted in  accordance  with  the  said  regulations. 

5.  Every  order,  receipt,  affidavit,  and  docu- 
ment used  in  pursuance  of  any  warrant,  order, 
or  regulation  of  Her  Majesty  or  a  Secretary  of 
State,  whether  made  in  pursuance  of  this  Act 
or  otherwise,  in  relation  to  the  payment  of  any 
pension  in  respect  of  military  service,  includ- 
ing service  in  any  of  the  auxiliary  forces,  shall  ^ 
unless  otherwise  provided  by  such  warrant, 
order,  or  regulation,  or  by  the  regulations, 
general  or  special,  of  a  Secretary  of  State,  bo 
exempt  from  stamp  duty. 

6.  Wiiercas  doubts  have  arisen  'with  respect 
to  the  recoverf  and  application  of  certain  sums, 
penalties,  and  forfeitures  under  the  Yeomanry 
Act,  1804,  and  it  is  expedient  to  remove  such 
doubts  :  Be  it  therefore  enacted  as  follows : 

(1.)  Any  order  for  determining  any  appeal 
or  for  directing  the  payment  of  any  money 
in  pursuance  of  section  forty-six  or  of  sec- 
tion fifty -one  of  the  Yeomanry  Act,  1804,  or 
for  any  other  purpose  mentioned  in  either 
of  those  sections  may  be  made  by  a  court 
of  summary  jurisdiction,  and  enforced  in 
accordance  with  the  Summary  Jurisdic- 
tion Acts. 

(2.)  A  person  guilty  of  an  offence  mentioned 
in  section  forty-four,  forty-five,  or  fifty- 
two,  of  the  Yeomanry  Act,  1804,  shall,  on 
summary  conviction  for  such  offence,  be 
liable  to  a  penalty  not  exceeding  the 
penalty  and  forfeiture  mentioned  in  those 
sections. 


134 


STATUTES  OF  THE  REALM. 


[chap.  55. 


(3.)  All  sums  adjadged  to  be  paid  by  any 
order  or  conviction  mentioned  in  this 
section,  if  adjudged  on  the  prosecution  of 
the  commanding  officer  of  a  corps  of 
yeomanry,  shall  be  paid  to  the  command- 
ing officer,  and  by  him  carried  to  the  con- 
tingent and  clothing  account  of  the  corps, 
or  to  such  other  account  on  behalf  of  the 
corps  as  a  Secretary  of  State  from  time  to 
time  directs. 

(4.)  For  the  purpose  of  this  section  the 
expression  **  Summary  Jurisdiction  Acts  " 
means,  as  regards  England,  the  Summary 
Jurisdiction  (English)  Acts;  and  as 
regards  Scotland,  means  the  Summary 
Jurisdiction  (Scotland)  Acts,  1864  and 
1881,  and  the  expression  **  court  of  sum- 
mary  jurisdiction  **  has  the  same  meaning 
as  "  the  court  of  summary  jurisdiction  " 
and  *'  the  court"  in  those  Acts. 

(5.)  The  Act  of  the  session  of   the  forty- 
.  fourth  year  of  the  reign  of  King  George 
the  Fourth,  intituled  **  An  Act  for  consoli- 
dating and  amending  the  provisions  of 
the  several  Acts  relating  to  corps  of 
yeomanry  or  volunteers  in  Great  Britain 
and  to  make  further  regulations  relating 
thereto,"  is  in  this  Act  referred  to  and 
may  be  cited  as  the  Yeomanry  Act,  1804. 


a 
(« 
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7.  In  this  Act — 

The  expression  ''Secretary  of  State'*  meuu 
one  of  Her  Majesty's  principal  Secretaries 
of  State;  and 

The  expression  '* pension"  includes  any 
allowance  in  the  nature  of  a  pension;  and 

The  expression  '*  soldier "  includes  a  dis- 
charged soldier. 

8.— (1.)  The  Acts  mentioned  in  the  Schedule 
to  this  Act  (which  Acts  relate  to  the  yeomaniy 
and  to  the  payment  of  pensions  under  tlie 
direction  of  a  Secretary  of  State)  shall  be 
repealed,  on  and  after  the  commencement  of 
this  Act,  to  the  extent  mentioned  in  the  third 
column  of  the  said  Schedule. 

Provided  that  the  repeal  enacted  by  this  Act 
shall  not  affect  anything  done  or  suffered^  or 
any  rights  or  liabilities  acanired  or  aocmed, 
before  the  commencement  or  this  Act  or  of  any 
such  order,  nor  revive  any  power  or  right  nA 
existing  at  the  commencement  of  this  Act 

9.  This  Act  shall  come  into  operation  on  \he 
first  day  of  January  one  thousand  eight  hast' 
dred  and  eighty-five,  which  day  is  in  this  let 
referred  to  as  the  commencement  of  this  Act: 
Provided  that  any  orders  may  before  the  eaii 
date  be  made  in  pursuance  of  this  Act,  and 
shall  come  into  efiect  upon  the  said  commence- 
ment. 


-  -  -•<A^<y>— .^ 


SCKEDULIS. 


Note. — A  description  or  citation  of  a  portion  of  an  Act  in  this  Schedule  is  inclusive  of  the 
words,  section,  or  other  part  first  and  last  mentioned,  or  otherwise  referred  to  as  forming  the 
beginning  and  as  forming  the  end  of  the  portion  comprised  in  the  description  or  citation. 


Session  and  Chapter. 


Extent  of  BepeaL 


44  Geo.  S.  c.  54. 


53  Geo.  3.  c.  61. 


7  Geo.  4.  c.  58. 


An  Act  to  consolidate  and  amend 
the  i>rovision8  of  the  several  Acts 
relating  to  corps  of  Yeomanry  and 
Volunteers  in  Great  Britain  and 
to  make  ftirther  retnilations  re- 
lating thereto. 


An  Act  to  relieve  the  widows  of  mili- 
tary officers  fVom  the  payment  of 
stamp  duties  on  the  receipt  of 
their  pensions  in  Ireland. 

An  Act  to  amend  the  laws  relating 
to  Corps  of  TeomanryCavalry  and 
Volunteers  in  Great  Britain. 


So  much  of  section  thirty-three  as  rdalos  to  the  applkiUioo 

of  any  sums  of  money. 
Section  thirty-six. 
Section  thirty-seven,  from  "he  entitled  to  and"  to 'Corps, 

and" 
Section  thirty-eight. 
Section  thirty-nine,  from  "and  the  sum  **  to  the  end  ol  Uut 

section. 
Section  forty. 
Section  forty-four  from  "and  if  such  man  shall  noi**  to  the 

end  of  the  section. 
Section  forty-five  from  "and  if  such  officndflr  shall  not**  to 

the  end  of  the  section. 
Sections  forty-eight  and  forty-nine. 
Section  fifty-one.  ftom  "  as  a  penalty  or  forfeiture  "  to  the  end 

of  the  section. 
Section  fifty-two,  from  "  to  be  levied  by  distress  and  lak*  to 

the  end  of  the  section. 
The  whole  Act. 


Section  four. 


CHAP.   66.] 


47  &  48  VIOTOEIA,  1884. 
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Session  and  Chapter. 


19  ft  20  Vict,  c  16. 


31  A  32  Vict.  c.  90. 


Extent  of  Bepe&l. 


An  A.ct  for  fUrther  reRulatlnir  the 
payment  of  the  ont-pensionerB  of 
Greenwich  and  ChelMa  Hoepitala. 
An  Act  to  empower  certain  pubho 
Departments  to  pay  otherwise 
than  to  executors  or  administra- 
tors small  sums  due  on  account  of 
Sension  or  allowances  to  persons 
eceased. 


The  whole  Act  so  far  as  it  relates  to  Chelsea  oat«pensioners. 


Section  two. 


Chap.  66. 
Chartered  Companies  Acty  1884. 


ABSTBACT  OP  THE  ENACTMENT. 

1.  Power  of  Her  Majesty  to  renew  terms  ofcJuirters. 


An  Act  to  declare  the  Law  relating  to 
the  Incorporation  of  Chartered  Com- 
panies. (14th  August  1884.) 

Whereas  by  an  Act  of  the  first  year  of  the 
reign  of  Her  present  Majesty,  chapter  seyenty- 
tbree,  entitled  '^AnAct  for  better  enabling 
"  Her  Majesty  to  confer  certain  powers  and 
**  immunities  on  trading  and  other  com- 
**  panies,"  it  was  enacted  that  it  should  be 
lawful  for  Her  Majesty,  her  heirs  and  sncces- 
sors,  in  any  charter  of  incorporation  to  be 
thereafter  granted  to  limit  the  duration  thereof 
for  any  term  or  number  of  years,  or  for  any 
other  period  whatsoever : 

Ana  whereas  proyision  has  in  many  charters 
of  incorporation  been  made  for  the  cessation  of 
the  privileges  conferred  by  such  charters  after 
a  limited  time : 

And  whereas  with  a  view  of  preventing  the 
cessation  of  such  privileges,  supplemental 
charters  and  warrants  and  documents  under  the 
sign  manual  of  Her  Majesty  have  from  time 
to  time  been  granted,  continuing  for  a  further 


limited  time  the  privileges  granted  by  the  said 
charters,  or  some  of  such  privileges,  and  it  is 
expedient  to  remove  doubts  with  respect  to  such 
charters,  warrants,  and  other  documents : 

Be  it  declared  and  enacted  by  the  Queen's 
most  Excellent  Majesty,  by  and  with  the 
advice  and  consent  of  the  Lords  Spiritual 
and  Temporal,  and  Commons,  in  this  present 
Parliament  assembled,  and  by  the  authority 
of  the  same,  as  follows : 

1.  The  enactment  contained  in  the  twenty* 
ninth  section  of  the  said  Act  of  the  first  year 
of  Her  Majesty,  chapter  seventy-three,  shall 
be  construed  as  from  the  date  thereof  to  have 
authorised  and  to  authorise  Her  Majesty,  by 
charter  or  by  warrant  or  other  writing  under 
her  sign-manual  from  time  to  time,  and  when- 
soever to  Her  Majesty  may  bave  seemed  or 
seem  expedient,  to  extend  or  renew  condi- 
tionally or  unconditionally  any  term  or  num- 
ber of  years  or  other  period  for  which  any 
charter  of  incorporation  granted  by  Her 
Majesty,  or  any  privileges  of  such  charter  may 
for  the  time  being  be  limited  to  endure. 


Chat.  57. 
Superannuation  Acty  1884. 


ABSTBACT  0?  THE  £NACI1CENT8. 


1.  Short  tide, 

2.  Power  to  Treasury  to  make  order  relieving  person  for  want  of  eertijieate  under  22  Vict*  c.  26. 

3.  Provisiofi  for  addition  of  years  to  service  in  certain  ewes. 
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An  Act  to  extend  certain  Powers  given 
by  the  Superannuation  Act  Amend- 
ment Act,  1873.    (14th  August  1884.) 

Whebeas  by  the  Superannuation  Act,  1859, 
it  is  enacted  that  for  the  purposes  of  that  Act 
no  person  thereafter  to  be  appointed  shall  be 
deemed  to  have  served  in  the  Permanent  Civil 
Service  of  the  State  unless  Kuch  person  holds 
his  appointment  directly  from  the  Crown,  or 
has  been  admitted  into  the  Civil  Service  with  a 
certificate  from  the  Civil  Service  Commis- 
sioners : 

And  whereas  it  appears  that  in  several 
public  departments  of  the  State  persons  have 
been  appointed  since  the  passing  of  the  said 
Act  to  established  situations  in  the  Civil 
Service  not  held  directly  from  the  Crown,  but 
that  through  inadvertence  on  the  part  of  the 
heads  of  such  departments,  and  without  any 
default  on  the  part  of  the  persons  so  appointed, 
no  steps  were  taken  before  their  appointment 
to  procure  for  them  certificates  from  the  Civil 
Service  Commissioners : 

And  whereas  with  a  view  of  relieving  such 
persons  from  loss  of  the  superannuation  allow- 
ance or  gratuities  which  they  were  led  to 
expect  when  they  entered  the  Civil  Service, 
provision  was  made  by  the  Superannuation 
Act  Amendment  Act,  1873,  enabling  the  Com- 
missioners of  Her  Majesty's  Treasury,  on 
applications  by  the  heads  of  such  departments, 
by  order  or  warrant,  to  place  such  persons  in 
the  same  position  as  regards  their  claim  to  a 
superannuation  allowance  or  gratuity  as  they 
would  have  been  in  if  thev  had  been  admitted 
into  the  Civil  Service  with  a  certificate  from 
the  Civil  Service  Commissioners : 

And  whereas  a  further  provision  to  the  like 
effect  was  made  by  the  Superannuation  (Post 
Office  and  War  Office)  Act,  1876,  and  the 
Superannuation  Act,  1881 : 

And  whereas  the  orders  or  warrants  under 
the  said  Acts  were  required  to  be  made  before 
the  terms  therein  mentioned  which  have  now 
passed: 

And  whereas  notwithstanding  that  most  of 
the  said  persons  have  been  relieved  by  orders 
or  warrants  made  under  the  said  Acts,  some 
of  them  still  remain  for  whom,  owing  to  the 
failure  of  the  heads  of  departments  to  make 
application  within  the  time  limited  by  the  said 
Acts,  or  owing  to  other  causes  beyond  their 
own  control,  relief  has  not  been  provided : 


Be  it  therefore  enacted  hj  the  Queen|s  most 
excellent  Majesty,  by  and  with  the  advice  and 
consent  of  the  Lords  Spiritual  and  Temporal, 
and  Commons  in  this  present  Parliament 
assembled,  and  by  the  authority  of  the  same 
as  follows : — 

1.  This  Act  may  be  cited  as  the  Super- 
annuation Act,  1884'. 

2.  (1.)  The  Commissioners  of  Her  Majesty'^ 
Treasurer  may,  if  they  think  fit,  at  any  tune  on 
application  being  made  to  them  by  the  head  of 
any  public  department  of  the  State,  declare  by 
order  or  warrant  that  a  person  who  has  been 
appointed  after  the  date  of  the  Superannuation 
Act,  1859,  and  before  the  passing  of  this  Act,  to 
a  situation  in  such  department  entitling  persons 
appointed  thereto  with  a  certificate  nt>m  the 
Civil  Service  Commissioners  to  superMmna- 
tion  allowance  was  appointed  thereto  without 
such  a  certificate  through  inadvertence  on  the 
part  of  the  head  of  such  department,  and  with- 
out any  default  on  the  part  of  the  person  so 
appointed,  and  every  person  with  respect  to 
whom  such  order  or  warrant  is  issued  ihwU  be 
in  the  same  position  as  regainis  his  claim  to 
allowances  under  the  Superannuation  Act, 
1859,  as  he  would  have  been  in  if  he  had  been 
appointed  with  a  certificate  from  the  Civil 
Service  Commissioners. 

(2.)  Every  order  or  warrant  made  in  pur- 
suance of  this  Act  shall  be  laid  before  Parlia- 
ment in  manner  provided  by  the  thirteenth 
section  of  the  said  Superaimutttion  Act,  1859. 

3.  Where  the  regulations  respecting  an 
office  which  entitles  or  would,  if  he  had  c<m- 
tinued  to  hold  it,  have  entitled  the  holder  to 
receive  an  allowance  under  the  Snperannnatiaii 
Act,  1859,  provide  that  a  person  appointed  to 
such  office  must  have  held  aprofessional  or  other 
peculiar  qualification  for  tne  number  of  years 
specified  in  the  regulations,  the  Commisnoneri 
of  Her  Majesty's  Treasury  may,  if  they  think 
fit,  in  computing  the  amount  of  soperannna* 
tion  allowance  to  be  granted  under  the 
Superannuation  Act,  1859  to  a  person  who 
holds  or  has  at  any  time  held  such  office,  add 
the  number  of  years  so  specified  to  the  number 
of  years  that  such  person  has  actually  served, 
provided  that  the  minute  adding  that  number 
of  years  shall  be  laid  before  Parliament. 


CHAP.  58.] 


47  &  48  VICTORIA,  1884. 
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Prosecution  of  Offences  Aciy  1884. 


ABSTSACT  OF  THE  ENACTMENTS. 

1.  8hoH  title  of  Act 

2.  Solicitor  of  the  Treasury  to  he  Director  of  Pvhlic  ProsecuUons. 

3.  Returns  as  to  crimes  by  chief  ofioer  of  police, 

4.  Definitions  of  *' police  district  *^  and  "  ehi^  officer  of  police,'* 

5.  Eepeal  of  part  of  principal  Act, 


An  Act  for  amending  the  Prosecution  of 
Offences  Act,  1879. 

(14th  August  1884.) 

Whebeas  it  is  expedient  to  amend  the  Prose- 
cution of  Offences  Act,  1879  (in  this  Act  re- 
ferred to  as  the  principal  Act) : 

Be  it  enacted  by  the  Queen's  most  Excellent 
Miges^y  by  and  with  the  advice  and  consent 
ofthe  Lor^  Spiritual  and  Temporal,  and  Com- 
mons, in  this  present  Parliament  assembled, 
and  hj  the  authority  of  the  same,  as  follows : 

1.  This  Act  may  be  cited  as  the  Prosecution 
of  Offences  Act,  1884,  nnd  this  Act  and  the 
principal  Act  may  be  together  cited  as  the 
Prosecution  of  Offences  Acts,  1879  and  1884. 

2.  On  and  after  the  passing  of  this  Act,  all 
appointments  made  in  pursuance  of  the  prin- 
cipal Act  are  revoked,  and  the  person  for  the 
time  holding  the  office  of  Solicitor  for  the 
afiTaiTB  of  Her  Majesty's  Treasury  shall  be 
Director  of  Public  Prosecutions,  and  perform 
the  duties  and  have  the  powers  of  such 
Director. 

Section  three  of  the  Treasury  Solicitor  Act, 
1876,  shall  extend  to  authorise  any  assistant 
solicitor  for  the  affairs  of  Her  Majesty's 
Treasury  to  act  on  behalf  of  the  said  solicitor  in 
hifl  capacity  of  Director  of  Public  Prosections. 

3.  The  chief  officer  of  every  police  district 
in  England  shall,  from  time  to  time,  give  to 
the  Director  of  Public  Prosecutions  information 


with  respect  to  indictable  offences  alleged  to 
have  been  committed  within  the  district  of 
such  chief  officer,  and  to  the  dealing  with  those 
offences,  and  the  said  information  shall  contain 
snch  particulars  and  be  in  snch  form  as  may 
be  for  the  time  being  required  by  regulations 
under  the  principal  Act. 

4.  The  expression  ''  police  district "  means — 
(1.)  The  city  of  London  and  the  liberties 

thereof;  and 

(2.)  The  Metropolitan  police  district ;  and 

(3.)  Any  county  or  riding,  parts,  division, 
or  liberty  of  a  county  or  borough,  town,  or 
place  maintaining  a  separate  police  force : 

The  expression  "chief  officer  of  police" 
means^ 

(1.)  In  the  city  of  London  the  commissioner 
of  police  of  the  city ;  and 

(2.)  in  the  metropolitan  police  district  the 
commissioner  or  any  assistant  commis- 
sioner of  the  police  of  the  metropolis  or 
any  district  superintendent  of  the  metro- 
politan police  force ;  and 

(3.)  Elsewnere  the  chief  constable,  or  head 
constable,  or  other  officer,  by  whatever 
name  called,  having  the  chief  command 
of  the  police  in  a  police  district  as  defined 
by  this  Act. 

5.  There  shall  be  repealed  the  first  paragraph 
of  section  two  of  the  principal  Act,  oeginninff' 
with  the  words  '*  a  Secretary  of  State,"  and 
ending  with  the  word  "  fix,"  also  sections  three 
and  fonr  of  the  principal  Act. 


Chap.  59. 
Cholera  Hospitals  {Ireland)  Act,  1884. 


AE8TRACT  OF  THE  ENACTMSI9T8. 

1.  Sanitary  authority  may  take  possession  of  site. 

2.  Kotice  to  occupier. 

3.  Site  not  to  he  wUhin  three  hundred  yards  of  dwelling'house. 

4.  OompensaHon  to  occupier. 

5.  Limit  of  land  to  he  taken. 
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6.  Penalties, 

7.  Duration  of  powers  of  local  authorities. 

8.  Short  title. 

9.  Definition  of  sanitary  district. 
10.  Extent  of  Act. 


An  Act  to  enable  sanitary  authorities  in 
Ireland  to  take  possession  of  land  for 
the  erection  of  temporary  Cholera 
Hospitals.  (14th  August  1884.) 

Be  it  enacted  by  the  Queen's  most  Excellent 
Majesty,  by  and  with  the  advice  and  consent 
of  the  Lords  Spiritual  and  Temporal,  and 
Commons,  in  this  present  Parliament  assem- 
bled, and  by  the  authority  of  the  same,  as 
follows : 

1.  On  receiving  a  certificate  from  a  medical 
officer  of  health  of  the  union  that  a  case  of 
the  infectious  disease  known  as  spasmodic 
or  Asiatic  cholera  has  occurred  within  the 
sanitary  district,  it  shall  be  lawful  for  the 
authorities  of  that  sanitary  district,  having 
first  obtained  the  authority  in  writing  of  the 
Local  Grovernment  Board,  and  giving  such 
notice  as  is  specified  in  this  Act,  to  take  posses- 
sion for  a  temporary  hospital  of  any  site, 
except  as  herein-after  mentioned,  within 
that  sanitary  district  and  specified  in  such 
authority. 

2.  It  shall  be  sufficient  notice  to  the  owner 
or  the  occupier,  or  other  persons  afiected,  if  a 
notice  has  oeen  posted  on  the  walls  of  the 
union  workhouse,  at  such  place  on  which 
notices  are  usually  placed,  and  of  the  church 
or  chapel  and  police  station  nearest  to  the  site 
within  the  sanitary  district,  that  it  is  intended 
to  take  possession  of  such  site,  on  a  day 
specified  in  such  notice,  not  being  less  than 
five  days  from  the  posting  of  such  notice,  and 
if  an  affidavit  is  made  that  the  occupier,  if 
dwelling  within  the  sanitarv  district,  has  been 
served  with  a  copy  of  such  notice,  or  that  a 
reasonable  effort  has  been  made  to  serve  him, 
or,  if  living  without  the  sanitary  district,  that 
a  registered  letter  has  been  forwarded  to  his 
last  known  address. 

3.  No  site  shall  be  thus  taken  which  is 
within  three  hundred  yards  of  a  dwelling- 
house,  or  which  has  any  building  or  offices 
thereon,  or  which  is  enclosed  or  used  as  a 
garden,  pleasure  or  recreation  ground,  or 
which  forms  part  of  an^  park  or  of  any  en- 
closed demesne  lands,  without  the  consent  of 
the  occupier  of  such  house  or  lands,  or  which 
shall  be  within  three  hundred  yards  of  any 
church,    chapel,   schoolhouse,  factory,  work- 


shop, or  other  building  where  any  trade  or 
mercantile  operation  is  being  carried  on. 

4.  The  owner  or  occupier  shall  be  entitled  to 
such  rent  and  compensation  for  damage  as  the 
Local  Government  Board  may  award,  and 
such  rent  and  compensation  sliall  be  paid  by 
the  sanitary  authority  of  the  district  within 
one  month  after  such  award  is  made. 

5.  Not  more  than  two  statute  acres  sbail  be 
taken  for  any  site ;  and  within  two  montiis 
after  it  shall  have  been  certified  to  the  sanitaTj 
authority  by  the  medical  officer  of  the  district 
that  cholera  has  ceased  to  exist  within  the 
sanitary  district,  and  that  there  is  no  longer 
hDj  occasion  for  such  temporary  hospital,  Uie 
sanitary  authority  shall  remove  the  same  and 
all  foundations,  debris,  and  other  materials, 
and  restore  the  surface  of  the  ground  to  the 
same  state  in  which  it  was  found  by  them  <m 
taking  possession^  and^thejr  shall  deliver  up  the 
possession  to  the  person  in  whose  oocapation 
it  was  immediately  prior  to  their  taking  posses- 
sion thereof. 

6.  Any  person  molesting  or  obsbructinff  the 
officers  of  or  persons  deputed  by  the  sanitary 
authority  when  carrying  out  the  provisiona  of 
this  Act,  shall  be  liable  on  conviction  beforo  a 
court  of  summary  jurisdiction,  oompoeed  of 
not  less  than  two  justices  or  one  stipendiaiy 
magistrate,  to  a  fine  not  exceeding  five  poimdf 
or  to  a  term  of  imprisonment  not  exceeding 
two  months. 

7.  The  powers  conferred  upon  sanitary 
anthoricies  by  this  Act  shall  not  be  exercised 
after  the  first  day  of  May  one  thousand  eight 
hundred  and  eighty-five. 

8.  This  Act  ma^  be  cited  for  all  purposes  as 
the  Cholera  Hospitals  (Ireland)  Act,  1884. 

9.  In  any  case  in  which  the  sanitary  autho- 
rities of  any  maritime  union  have  bean  dimeoted 
by  order  of  the  Local  Grovemment  Board  to 
exercise  jurisdiction  for  the  prevention  or 
suppression  of  cholera  over  any  port  which 
includes  portions  of  any  other  union  or  rmions, 
then  the  words  '*  sanitarv  district "  in  this  Act 
shall  be  construed  to  include  such  portions  of 
the  lands  comprised  mthin  Uie  limits  of  the 
said  port  as  lie  within  one  mile  of  high-water 
mark. 

10.  This  Act  shall  extend  to  Ireland  only. 
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Chap.  60. 
Metropolitan  Asylum  Board  {Borrotoing  Powers)  Act,  1 884. 


An  Act  to  enable  the  Managers  of  the 
Metropolitan  Asylums  District  to  bor- 
row for  certain  purposes  of  the 
Diseases  Prevention  (Metropolis)  Act, 
1883.  (14th  August  1884.) 

Wheeeas  hj  section  eix  of  the  Diseases 
Prevention  (Mletropolis)  Act,  1883,  it  is  made 
the  duty  of  the  managers  of  the  Metropolitan 
Aflg^lnm  District,  and  thej  are  thereby  re- 
quired, to  provide  certain  wharves  or  landing 
places  with  convenient  approaches  thereto  for 
the  embarkation  and  landing  of  persons  re- 
moved to  or  from  an^  hospital  ship  or  hospital 
belonging  to  the  said  managers,  and  for  any 
other  purposes  in  relation  thereto : 

Ana  whereas  doubts  have  arisen  as  to  the 
powers  of  the  said  managers  to  borrow  for 
the  purpose  of  providing  wharves  or  landing 
places  and  approaches,  and  also  of  providing 
vessels  for  use  in  connexion  with  the  said 
wharves  or  landing  places  and  the  asylums 
and  hospital  ships  of  the  said  managers,  and 
it  is  expedient  to  remove  such  doubts : 

Be  it  enacted  by  the  (^aeen's  most  Excellent 
Majesty,  by  and  with  the  advice  and  consent 


of  the  Lords  Spiritual  and  Temporal,  and 
Commons,  in  this  present  Parliament  assem- 
bled, and  by  the  authority  of  the  same,  as 
follows : 

1.  This  Act  may  be  cited  as  the  Metropolitan 
Asylum  Board  (Borrowing  Powers)  Act,  1884. 

2.  The  provision  by  the  said  managers  of 
wharves  or  landing  places  and  approaches 
thereto,  and  the  provision  and  erection  of 
piers,  floating  dummies,  and  other  necessary 
and  proper  erections,  adjuncts,  or  conveniences 
in  connexion  with  the  said  wharves  or  landing 
places  which  have  been  or  at  any  time  here- 
after may  be  provided  or  erected,  and  the 
provision  of  vessels  or  boats  for  use  in  con- 
nexion with  the  said  wharves  or  landing 
places  and  the  asylums  and  hospital  ships  of 
the  said  managers  which  have  been  or  at  any 
time  hereafter  may  be  provided  shall  be 
deemed  to  have  been  and  to  be  and  shall  be 
purposes  for  which  the  said  managers  have 
Deen  and  are  authorised  to  borrow  in  pursu- 
ance of  the  Metropolitan  Poor  Act,  1867,  and 
any  Acts  altering  or  amending  the  same. 


Chap.  61. 
Supreme  Court  of  Judicature  Act,  1884. 

ABSTRACT  OF  THE  ENACTMENTS. 

1.  8hoH  iiOe. 

2.  Commencement  of  Act. 

3.  Precedence  of  President  of  Probate,  ^c,  Division, 

4.  Am.endment  of  39  ^  40  Vict  c.  39.  s.  17. 

5.  Absence,  vacancieSf  and  insufficiency  in  number  of  Judges, 

6.  Power  of  one  Judge  to  sit  for  another, 

7.  13  4"  14  Vict'  ^'  ^^'  extended  to  county  court  judges, 

8.  Appeals  from  referees, 

9.  Judge  may  order  trial  by  an  Official  Referee  in  certain  cases, 

10.  Causes  which  may  be  referred  to  arbitrator  may  be  referred  to  Official  Referee. 

11.  PaHies  under  agreement  of  reference  may  refer  to  Official  Referee, 

12.  Saving  as  to  district  registrars. 

13.  Summary  applications  under  staiutes, 

14.  EoDeoution  of  instruments  by  order  of  the  court, 

15.  Quo  warranto, 

16.  Amendment  of  17  f  18  Vict,  c,  34.  s.  1. 

17.  Power  to  transfer  interpleader  proceedings  to  County  Court, 

18.  Jurisdiction  of  Inferior  Courts  in  counter-claims, 

19.  Patronage  under  4&  ^  4S  Vict,  c,  78. 

20.  Civil  Service  certificates  for  offi^sers  of  Supreme  Court, 

21.  Circuit  offi,cers, 

22.  Abolition  of  offices  of  sworn  derhs  to  examiners  in  Chancery, 

23.  Power  to  make  rules, 

24.  Rules  for  Inferior  Cowrts, 
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An  Act  to  amend  the  Supreme  Court  of 
Judicature  Acts;  and  for  other  pur- 
posea  (14th  August  1884.) 

Whereas  it  in  expedient  to  make  farther 
proTifiion  concerning  the  Snpreme  Gonrt  of 
Judicature,  and  the  officers  thereof,  and  snch 
other  matters  as  are  herein-after  mentioned  : 

Be  it  enacted  by  the  Queen's  most  Excellent 
Majesty,  by  and  with  the  advice  and  consent 
of  uie  Lords  Spiritual  and  Temporal,  and  Com- 
mons, in  this  present  Parliament  assembled, 
and  by  the  authority  of  the  same,  as  follows : 

1.  This  Act  may  be  cited  as  the  Supreme 
Court  of  Judicature  Act,  1884 ;  and  this  Act, 
together  with  the  Supreme  Court  of  Judica- 
ture Acts,  1873  to  1879,  and  the  Supreme 
Court  of  Judicature  Act,  1881,  may  be  cited  as 
the  Supreme  Court  of  Judicature  Acts,  1873  to 
1884. 

2.  This  Act  shall  come  into  operation  on  the 
twenty- fourth  day  of  October  one  thousand 
eight  hundred  and  eighty-four,  which  day  is 
in  this  Act  referred  to  as  the  commencement 
of  this  Act. 

3.  The  President  for  the  time  being  of  the 
Probate  Divorce  and  Admiralty  Division  of  the 
High  Court  of  Justice  shall  have  rank  and 
precedence  in  the  Court  of  Appeal  next  after 
all  ordinary  Judges  of  that  Court  appointed 
before  the  time  at  which  he  shall  have  become 
an  ex-officio  member  thereof. 

4.  A  Divisional  Court  of  the  Queen's  Bench 
Division  of  the  High  Court  of  Justice  may  at 
any  time  be  constituted  of  more  than  two 
Judges  if  the  President  of  the  said  Division, 
with  the  concurrence  of  not  less  than  two  other 
Judges  thereof,  shall  be  of  opinion  that  it  is 
expedient  so  to  constitute  the  same. 

5.  Upon  the  reauest  of  the  Lord  Chancellor 
it  shall  be  lawful  ror  any  Judge  of  any  Division 
of  the  Hieh  Court,  who  may  consent  so  to  do, 
to  sit  ana  act  for  or  on  behalf  of  any  other 
Judge  of  the  High  Court  absent  from  illness  or 
any  other  cause,  or  in  the  place  of  any  Judge 
whose  office  has  become  vacant,  or  as  an  addi- 
tional Judge  of  any  Division  for  the  purpose 
of  hearing  any  causes  or  matters  which  may 
be  assigned  to  him  by  the  Lord  Chancellor,  or 
any  applications  therein ;  and  while  so  sitting 
and  acting  any  such  Jnd^e  shall  have  all  the 
power  and  authority  which  such  other  Judge 
would  have  had,  or  which  ordinarily  belong  to 
a  Judffe  of  such  Division,  as  the  case  may  be. 
Proviaed  that  no  such  additional  Judge  shall 
sit  and  act  in  any  Division,  except  with  the 


concurrence  of  the  respective  Presidents  of  the 
Division  to  which  such  Judge  belongs,  and  of 
the*  Division  in  which  he  may  have  been  re- 
quested to  sit  and  act  as  additional  Judge ; 
and  the  assignment  to  such  Judge  of  any 
causes  or  matters,  depending  iu  the  Division 
in  which  he  shall  so  sit  and  act,  shall  likewise 
not  be  made  except  with  the  concurrence  of 
the  President  of  such  last-mentioned  Divi- 
sion. 

6.  Any  proceeding;  in  anv  cause  or  matter 
assigned  to  any  Jnoge  of  the  High  Court  of 
Justice,  mav  at  anv  time,  upon  the  request 
and  on  behalf  of  such  Judge,  be  heard  and  dis- 

Sosed  of  by  any  other  Judge  of  the  same 
livision,  who  may  be  willing  to  hear  and 
dispose  of  the  same,  without  any  transfer: 
Provided  that,  if  any  party  to  such  proceeding 
shall  obiect  to  the  same  being  so  heard  and 
disposea  of,  the  same  shall  not  be  so  heard 
and  disposed  of  without  the  concurrence  of  the 
Lord  Chancellor,  to  be  signified  by  an  order 
in  writing  under  his  hand. 

7.  Judges  of  county  courts  shall  have  eveiy 
qualification  conferred  on  Her  Mi^esfy's 
Counsel  learned  in  the  law  hj  the  Act  of  Uie 
thirteenth  and  fourteenth  Victoria,  chapter 
twenty-five. 

8.  The  provisions  of  section  forty-five  of  the 
Supreme  Court  of  Judicature  Act,  1873,  as  to 
certain  anpeals  therein  mentioned,  shall  extend 
and  apply  to  all  appeals  brought  after  the 
commencement  of  this  Act  from  any  award  or 
certificate  of  a  referee  or  arbitrator  when 
there  has  been  a  compulsory  reference  to  arbi- 
tration in  any  cause  or  matter  in  the  Queen's 
Bench  Division  of  the  High  Court  of  Justice. 

9.  In  any  cause  or  matter  (other  than  a 
criminal  proceeding  by  the  Crown)  now  pend- 
ing or  hereafter  commenced  before  the  High 
Court  of  Justice  or  Court  of  Appeal,  in  which 
all  parties  who  are  under  no  disability  consent 
thereto,  the  Court  or  a  Judge  may  at  any 
time,  on  such  terms  as  may  be  thought  proper, 
order  the  whole  cause  or  nuktter  to  be  tried 
before  an  Official  Beferee,  who  shall  have 
power  to  direct  in  what  manner  the  judgment 
of  the  Court  shall  be  entered,  and  to  exercise 
the  same  discretion  as  to  costs  as  the  Court  or 
Judge  could  have  exercised. 

10.  In  all  cases  in  which  the  Court  or  a 
Judge  may,  under  sections  three,  six,  or 
twelve  of  the  Common  Law  Procedure  Act, 
1854,  direct  any  matter  to  be  ascertained  by  a 
Master  or  referred  to  an  arbitrator,  or  to  an 
officer  of  the  Court,  or  appoint  an  arbitrator. 
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snch  Court  or  Jadge  may  direct  sach  matter 
to  be  ascertained  by  or  referred  to  an  Official 
Referee,  who  shall  in  that  case  perform  all 
sxkth  dnties  and  exercise  all  such  powers  as 
would  have  been  performed  or  could  have 
1)een  exercised  by  snch  Master,  arbitrator,  or 
oflBcer. 

11.  Whenever  the  parties  to  any  deed  or 
instrament  in  writing,  made  or  executed  after 
the  commencement  of  this  Act,  or  any  of 
them,  shall  agree  that  any  existing  or  future 
difiference  between  them,  or  any  of  them, 
shall  be  referred  to  an  Official  Referee,  it 
shall  be  the  duty  of  any  one  of  the  Official 
Referees  to  whom  application  shall  be  made 
for  the  purpose,  saojeot  to  any  order  which 
may  be  made  by  the  Court  or  a  Judge  for  the 
tra^isfer  of  the  matter  to  any  other  Official 
Referee,  or  otherwise,  to  hear  and  determine 
any  difference  so  agreed  to  be  referred,  and 
every  such  agreement  shall  be  deemed  to  be 
«n  agreement  to  refer  to  arbitration  within 
the  meaning  of  sections  eleven  and  seventeen 
of  the  Common  Law  Procedure  Act,  1854. 

12.  Nothing  in  this  Act  shall  interfere  with 
txij  existing  provisions  as  to  any  proceedings 
before  district  registrars. 

13.  The  provisions  of  section  sixteen  of  the 
Act  eighteen  and  nineteen  Victoria,  chapter 
one  hundred  and  thirty-four,  shall  extend  to 
all  applications  under  any  Act  of  Parliament 
heretofore  passed,  or  hereafter  to  be  passed, 
under  or  by  virtue  of  which  the  High  Court  of 
Justice,  or  any  Judge  thereof,  is  empowered 
to  make  orders  in  respect  of  trust  funds,  or 
any  other  matters,  upon  petition  presented,  or 
motion  made,  in  a  summary  way. 

14.  Where  any  person  neglects  or  refuses  to 
comply  with  a  judgment  or  order  directing 
him  to  execute  any  conveyance,  contract,  or 
other  document,  or  to  indorse  any  negotiable 
instrument,  the  court  may,  on  such  terms  and 
conditions  (if  any)  as  may  be  just,  order  that 
such  conveyance,  contract,  or  other  document 
shall  be  executed,  or  that  such  negotiable 
instrument  shall  be  indorsed  by  auch  person  as 
the  court  may  nominate  for  that  purpose ;  and 
in  such  case  the  conveyance,  contract,  docu- 
ment, or  instrument  so  executed  or  indorsed 
shall  operate  and  be  for  all  purposes  available 
as  if  it  had  been  executed  or  indorsed  by  the 
person  originally  directed  to  execute  or  in- 
dorse it. 

15.  Proceedings  in  quo  warranto  shall  be 
deemed  to  be  civil  proceedings  whether  for 
purposes  of  appeal  or  otherwise. 


16.  Section  one  of  the  Act  seventeen  and 
eighteen  Victoria  chapter  thirty-four  entitled, 
*'  An  Act  to  enable  Courts  of  Law  in  England, 
"  Ireland,  and  Scotland  to  issue  process  to 
''  compel  the  attendance  of  witnesses  out  of 
"  their  jurisdiction,  and  to  give  effect  to  the 
*'  service  of  such  process  in  any  part  of  the 
*'  United  Kingdom,"  is  hereby  amended  so  as 
to  authorise  and  empower  a  Judge  of  the  High 
Court  to  make  orders  as  therein  mentioned  as 
well  when  the  Court  is  sitting  as  at  any  other 
time. 

17.  If  it  shall  appear  to  the  Court  or  a 
Judge  that  any  proceeding  now  pending  or 
hereafter  commenced  in  the  High  Court  of 
Justice  by  Vay  of  interpleader,  in  which  the 
amount  or  value  of  the  matter  in  dispnte  does 
not  exceed  the  sum  of  five  hundred  pounds, 
(being  the  limit  of  the  equitable  jurisdiction 
given  to  County  Courte  by  the  County  Courts 
Act,  1865,)  may  be  more  conveniently  tried 
and  determined  in  a  County  Court,  the  Court 
or  Judge  may  at  any  time  order  the  transfer 
thereof  to  any  County  Court,  in  which  an 
action  or  proceeding  might  have  been  brought 
by  anv  one  or  more  of  the  parties  to  such 
inteirpleader  against  the  others  or  other  of 
them,  if  there  had  been  a  trust  to  be  executed 
concerning  the  matter  in  question ;  and  everpr 
such  order  shall  have  the  same  effect  as  if  it 
had  been  for  the  transfer  of  a  suit  or  proceed- 
ing under  section  eight  of  the  County  Courts 
Act,  1867;  and  the  County  Court  sliall  have 
jurisdiction  and  authority  to  proceed  therein, 
as  may  be  prescribed  by  any  county  court 
rules  for  the  time  being  in  force. 

18.  The  jurisdiction  of  ah  Inferior  Court  in 
oases  of  counterclaim  under  sections  eighty- 
nine  and  ninety  of  the  Supreme  Court  of 
Judicature  Act,*] 873,  shall  not  be  excluded  by 
reason  (1)  that  any  such  counterclaim  involves 
matter  not  within  the  local  jurisdiction  of  such 
Inferior  Court,  but  within  the  jurisdiction  of 
any  other  Inferior  Court  in  Eni^land ;  or  (2) 
that,  where  the  counterclaim  involves  more 
than  one  cause  of  action,  as  to  each  of  which 
the  defendant  might  have  maintained  a  separate 
action,  each  such  cause  of  action  being  within 
the  jurisdiction  of  the  Court,  the  aggregate 
amount  of  the  counterclaim  exceeds  the 
jurisdiction  of  the  Court;  or  (3)  that  the 
counterclaim  is  for  an  amount  of  money 
exceeding  the  jurisdiction  of  the  Court,  pro- 
vided that  the  plaintiff  does  not  object  in 
writing,  within  such  time  as  may  be  prescribed 
by  any  rules,  to  the  court  giving  relief  exceed- 
ing that  which  the  court  would  have  had 
jurisdiction  to  administer  prior  to  the  com- 
mencement of  this  Act.    In  any  case  where 
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the  counterclaim  involves  matter  beyond  the 
jaiisdiction  of  the  Court,  notwithstanding  the 
provisions  of  this  section,  the  Court  may,  on 
such  terms  (if  any)  as  the  Court  may  tliink 
just,  either  adjourn  the  hearing  of  the  case,  or 
stay  execution  on  the  judgment,  for  such  time 
as  may  be  necessary  to  enable  any  party  to 
apply  to  remove  the  proceedings  into  the  High 
Court  of  Justice  or  to  enable  the  defendant  to 
prosecute  in  a  Court  of  competent  jurisdiction 
an  action  for  the  purpose  of  establishing  his 
counterclaim;  ana  in  default  of  any  such 
application  being  made,  or  action  brought,  the 
Court  shall,  after  the  expiration  of  the  time 
limited,  have  jurisdiction  to  hear  and  de- 
termine the  whole  matter  in  controversy,  to 
the  same  extent  as  if  all  parties  h&d  consented 
thereto. 

19.  The  power  and  right  of  filling  any 
vacancy  in  the  oflSce  of  Master  of  the  Supreme 
Court,  or  in  any  clerkship  in  the  Central 
Office,  by  section  nine  of  the  Supreme  Court 
of  Judicature  (Officers)  Act,  1879,  vested, 
subject  as  therein  mentioned,  in  the  Lord 
Chief  Justice  of  England,  the  Master  of  the 
Bolls,  the  Lord  Chief  Justice  of  the  Common 
Fleas,  and  the  Lord  Chief  Baron  of  the 
Exchequer,  in  rotation  and  in  such  order  as 
they  by  agreement  among  themselves  might 
determine,  shall  after  the  commencement  of 
this  Act  be  vested,  subject  as  in  the  same  Act 
mentioned,  in  the  Lora  Chancellor,  the  Lord 
Chief  Justice  of  England,  and  the  Master  of 
the  Bolls,  in  rotation  or  in  such  order  or 
manner  as  they  by  agreement  among  them- 
selves may  determme. 

20.  The  provisions  of  section  twenty  of 
"The  Supreme  Court  of  Judicature  (Officers) 
Act,  1879,"  with  respect  to  pensions  under 
that  Act,  shall,  as  regards  appointments  made 
after  the  commencement  of  this  Act,  extend 
to  salaries  under  that  Act. 

21.  The  power  of  appointment  to  such  offices 
connected  with  the  circuits  of  the  Judges 
under  Commissions  of  Assize,  Oyer  and 
Terminer,  and  G«ol  Delivery,  or  otherwise, 
as,  before  the  Supreme  Court  of  Judicature 
Act,  1873,  came  into  operation,  were  in  the 
appointment  of  the  senior  Judge  going  on  any 
circuit,  and  also  the  power  of  appointment  to 
all  subordinate  offices,  the  salaries  of  which 
are  paid  out  of  moneys  provided  by  Parlia- 
ment, and  which  may  be  held  under  any 
such  circuit  officers  as  aforesaid  who  may  be 
appointed  after  the  commencement  of  this  Act, 
shall  henceforth  be  vested  in  the  senior  Judge 
going  on  such  circuit  for  the  Winter  and 
Summer  Abbizos,  respectively :  Provided  that 


the  power  of  appointment  to  any  such  subordi- 
nate offices,  which  before  the  Supreme  Goort 
of  Judicature  Act,  1873,  came  into  opeFatkm 
were  in  the  appointment  of  any  such  circuit 
officer  as  aforesaid,  shall  be  deemed  to  be  and 
bo  in  the  appointment  of  the  person  holding 
such  circuit  office  at  the  time  of  the  com- 
mencement of  this  Act,  so  long  as  he  shall 
continue  to  hold  the  same  office:  Provided 
also  that  all  such  offices,  whether  principal  or 
subordinate,  as  are  in  this  section  mentioned, 
shall  be  and  remain  subject  to  the  provisioiis 
in  the- Supreme  Court  of  Judicature  Act,  1873, 
or  any  other  Act  contained,  as  to  theabolitiaa, 
reduction  of  salary,  or  alteration  of  tiie  de- 
signation or  duties  of  any  such  office,  aod  to 
the  provisions  of  section  twenty-one  of  Uie 
Supreme  Court  of  Judicature  Act,  1881,  in 
case  of  any  vacancy  in  any  such  office;  and 
that  nothing  in  this  Act  shall  take  away  or 
affect  anj  power  of  appointment  now  vested 
by  law  in  any  Judge  appointed  before  the 
Supreme  Court  of  Judicature  Act,  1873,  came 
into  operation. 

22.  The  offices  of  the  sworn  clerks  formerly 
attached  to  the  office  of  the  Chancery  Elxami- 
ners  (which  has  ceased  to  exist)  are  hereby 
abolished,  and  the  Treasury  may,  on  the  pe- 
tition of  any  person  affected  by  this  section, 
award  to  him  out  of  moneys  provided  by  Par- 
liament such  compensation  as,  undo'  the 
circumstances  of  the  case,  they  think  joat  aod 
reasonable,  regard  being  had  to  the  conditioos 
on  which  he  was  appointed  to  hia  office  and 
the  duration  of  his  service :  Provided  that  any 
compensation  so  eranted  shall  be  subject  to 
the  provisions  of  tne  twentieth  section  of  the 
Act  fourth  and  fifth  William  the  Fourth, 
chapter  twenty-four,  and  of  the  eleventh 
section  of  the  Act  twenty-second  Yictoria, 
chapter  twenty-six. 

23.  The  power  to  make  rules  conferred  by 
section  sev<^nteen  of  the  Supreme  Court  of 
Judicature  Act,  1875,  and  enactments  amend- 
ing the  same,  shall  be  deemed  to  include  the 
power  to  make  rules  for  regulating  the  pro- 
cedure on  appeals  from  Inferior  Conrte  to  the 
High  Court. 

24.  Where  by  virtue  of  any  Stainte  or 
Charter  or  otherwise  powers  of  making  rules 
and  orders  for  regulating  the  procedure  or 
practice  of  or  the  costs  or  fees  in  any  Inferior 
Court  of  civil  jurisdiction  are  given  to  or  have 
been  exercised  by  the  Judge  of  any  such  Court 
or  any  other  person,  either  solely  or  join^y 
with  any  other  person,  and  either  with  or 
without  the  concurrence  of  any  Judge  of  Her 
Mi^esty's  Supreme  Court  of  Judicature  or  any 
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oiher  person,  any  rules  or  orders  made  after 
the  commencement  of  this  Act  by  virtue  of 
any  sach  powers  as  afores^iid  shall  be  subject 
to  the  concurrence  of  the  authority  for  the 
time  being  empowered  to  make  rules  for  the 
Supreme  Court:  Provided  that  the  same 
authority  may  alter  or  annul  any  existing  rule 
or  order  as  to  the  matters  aforesaid  in  any 


such  court,  if  after  communication  with  the 
judge  or  other  person  by  whom  such  rule  or 
order  was  made  it  shall  think  fit  to  do  so, 
subject,  where  such  rule  has  been  made  with 
the  concurrence  of  any  judge  of  the  Supreme 
Court  existing  at  the  commencement  of  this 
Act,  to  the  consent  of  such  judge. 


1.  Sh&H  tiOe. 


Chap.  62. 
Revenue  Act^  1884. 

ABSTRACT  OF  THE  ENACTMENTS. 
PAET  I. 

Ahendhent  of  Law  relating  to  the  Customs. 

2.  VugeU  toUh  inward  cargo  for  more  than  one  port  may  convey  certain  goods  eoaatuoiee, 

3.  Master  or  owner  to  deliver  manifest  of  goods  shipped,  and  in  case  of  steamships  cerUfieate  of  coal 

to  he  used  on  hoard, 

4.  Exemption  ofcertam  oriental  plate, 

5.  Construction  of  Fart  L  of  Act. 


PAET  II. 

Amendment  of  Law  relating  to  the  Inland  Betenue. 

6.  Poor  Law  parishes  in  England  to  he  parisJtes  for  purposes  of  income  tax  and  inhabited  house 

duties. 
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ments  and  their  derks. 

11.  Bepresentation  vn  ihe  United  Kingdom  to  constitute  ike  tUHe  to  assets  therein  situate, 

12.  Licences  for  the  sale  of  tobacco  in  railway  oarriages. 
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annuities. 
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out  of  money  granted  for  army  and  navy  services. 
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An  Act  to  amend  the  Law  relating  to 
the  Customs  and  Inland  Revenue  and 
to  the  Audit  of  Public  Accounts,  and 
for  other  purposes  connected  with  the 
Public  Revenue  and  Expenditure. 

(14th  August  1884.) 

Be  it  enacted  by  the  Queen's  most  Excellent 
Majesty,  by  and  with  the  advice  and  consent 
of  the  Lords  Spiritual  and  Temporal,  and 
Commons,  in  this  present  Parliament  assem- 
bled, and  by  the  authority  of  the  same,  as 
follows  : 

1.  This  Act  may  be  cited  as  the  Be  venue 
Act,  1884. 

PABT  I. 

Amendment  op  Law  relating  to  the  Customs. 

2.  (1.)  Notwithstanding  any  provisions  in 
the  Customs  Acts  to  the  contrary  it  shall  be 
lawful,  on  the  arrival  from  parts  beyond  the 
seas  of  any  ship,  having  on  board  cargo  in- 
tended to  be  delivered  at  more  than  one  port 
in  the  United  Kingdom,  to  permit  such  ship 
to  convey  goods,  not  entitled  to  any  drawback 
or  liable  to  any  duties  of  costomB  or  excise, 
from  any  port  at  which  such  ship  shall  partially 
discharge  her  cargo  to  her  port  or  ports  of 
destination  in  the  United  Kingdom  for  aelivery 
there,  upon  the  complete  separation  of  such 
goods  from  the  inward  cargo  still  on  board 
being  effected  to  the  satisfaction  of  the  col- 
lector or  other  proper  officer  at  the  port. 
Provided  that  sucn  conveyance  of  goods  from 
one  port  to  another  shaU  not  constitute  the 
ship  a  coasting  ship  within  the  meaning  of 
the  Customs  Acts.  The  lading,  unlading,  and 
conveyance  of  goods  under  this  section  shall  be 
subject  to  sucn  regulations  as  the  Commis- 
sioners of  Customs  may  from  time  to  time 
prescribe,  and  in  case  any  goods  shall  be 
laden,  unladen,  conveyed,  or  dealt  with  con- 
traiy  to  such  regulations,  the  ffoods  shall  be 
forfeited  and  the  master  of  the  ship  shall 
forfeit  the  sum  of  twenty  pounds. 

(2.)  Part  of  section  one  hundred  and  forty- 
two  of  the  Customs  Consolidation  Act,  1876, 
that  is  to  say,  the  words  "  and  no  goods  shall 
"  be  laden  on  board  any  ship  to  be  carried 
^'  coastwise  until  all  goods  brought  in  such 
'*  ship  from  parts  beyond  the  seas  shall  have 
^'  been  unlaaen  "  is  hereby  repealed. 

3.  (1.)  Upon  the  exportation  of  any  goods 
for  which  no  bond  is  required,  whether  as 
whole  or  part  cargo,  the  master  or  owner  of 


the  ship  shaU,  by  himself  or  his  agent,  wi&in 
six  days  after  the  final  clearance  thereof,  ddiver 
to  the  proper  officer  of  customs  a  manifest  of 
all  the  shipped  goods  of  every  kind,  setting 
forth  the  marks,  numbers,  and  descriptions  of 
the  packages,  and  the  names  of  the  consignors 
thereof,  according  to  the  bills  of  lading  relating 
thereto,  and  shall  make  and  subscribe  a  declara- 
tion that  such  manifest  contains  a  true  acooont 
of  all  the  cargo  of  the  ship. 

(2.)  Provided  that  the  non-deliveir  of  s 
manifest  as  herein-before  required  shall  not  be 
an  offence  under  this  section  if,  with  the  speci- 
fication or  specifications  prescribed  by,  and 
duly  delivered  in  accordance  with,  8ecti<m 
eleven  of  the  Customs  and  Inland  Bevenne 
Act,  1881,  there  shall  be  delivered  also  to  the 
proper  officer  of  customs  a  declaration  sob- 
scrioed  by  the  master,  or  owner,  or  the  agent  of 
the  master  or  owner,  of  the  ^p,  tiiat  there  is 
contained  in  such  specification  or  specifications 
a  true  account  of^  all  the  shipped  goods  for 
which  no  bond  is  required,  and  if  upon  notice 
in  writing  from  the  proper  officer  of  cnstoms 
that  a  fuU  and  complete  manifest  must  still  be 
delivered,  the  same  shall  be  duly  furnished 
within  forty-eight  hours  after  such  notice  shall 
have  been  given.  A  notice  addressed  to  the 
master  or  owner  and  delivered  at  tiw  last 
known  place  of  abode  or  business  of  the  owner, 
or  his  agent,  shall  be  deemed  to  be  a  sufficient 
notice  to  the  master  and  owner  under  this 
section. 

(3.)  The  master  or  owner  of  every  steamship 
trading  to  a  forei^  port  shall,  by  himself 
or  his  agent,  withm  six  days  after  the  final 
clearance  of  the  ship,  deliver  to  the  proper 
officer  of  customs  a  certificate  of  the  quantity 
of  coals  or  fuel  shipped  for  use  on  the  voyage. 

(4.)  If  any  of  the  requirements  of  this  section 
be  not  complied  with,  or  if  any  manifest  or 
certificate  delivered  shall  be  iocomplete  or 
incorrect,  then  the  master  and  tiie  owner  of 
the  ship,  and  also  the  agent  subeerifauig  the 
declaration  or  certificate  shall  each  be  uable 
to  forfeit  the  sum  of  five  pounds  for  every  inch 
offence,  and  they  or  any  one  of  ^em  at  the 
election  of  the  Commissioners  of  Customs 
may  be  proceeded  against  accordingly. 

(5.)  Section  one  hundred  and  eleven  of  the 
Customs  Consolidation  Act,  1876,  is  hereby 
repealed. 

4.  Articles  of  foreign  plate  which  in  the 
opinion  of  the  Commissioners  of  Customs  mav 
be  properly  described  as  hand-chased,  inlaid, 
bronsed  or  filigree  work  of  oriental  pattffVf 
shall,  subject  to  the  payment  of  the  proper 
duties  of  customs,  be  exempted  from  assay  in 
the  United  Kingdom. 
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5.  Thifl  part  of  this  Act  shall  be  constraed 
as  one  with  the  Castoins  Consolidation  Act, 
1876,  and  Fart  One  of  the  Bevenne  Act,  1883. 


PAETH. 


AjfENDicsirr  op  Law  belatino  to  the  Inlaitd 

Revenue. 

6.  (1.)  The  parishes  or  places  for  the  time 
bein^  existing  for  the  purposes  of  poor  law 
administration  in  England  elsewhere  than  in 
the  Metropolis,  as  defined  by  the  Yalnation 
(Metropolis)  Act,  1869,  shall,  after  the  fifth 
day  of  April  one  thousand  eight  hundred  and 
eighty-five,  and  in  the  said  Metropolis  else- 
where than  in  the  city  of  London  shall,  after 
the  fifth  day  of  April  one  thousand  eight 
hundred  and  eighty-six,  be  the  parishes  and 
places  for  which  the  assessments  of  the  duties 
of  income  tax  and  of  the  duties  on  inhabited 
hoDses  shall  be  made,  and  for  which  assessors 
and  collectors  shall  be  appointed  for  the  purpose 
of  assessing  and  collecting  the  said  duties. 

(2.)  In  case  any  i>arish  or  place  shall  be 
partly  in  the  jurisdiction  of  one  body  of  general 
commissioners  and  partly  in  the  jurisdiction  of 
another  body,  or  other  bodies,  of  general  com- 
missioners, the  Board  of  Inland  Bevenne  shall, 
by  order  in  writing,  determine  which  of  the 
two  or  several  bodies  of  general  commissioners 
shiUl  have  the  jurisdiction,  and  the  whole  of 
the  parish  or  place  shall  be  within  such  juris- 
diction accordingly. 

(3.)  If  the  Board  of  Inland  Bevenne  shall  at 
any  time  be  of  opinion  that  any  parish  or  place 
is  so  large  that  for  the  sake  of  convenience  it 
onght  to  be  divided  into,  districts  for  which 
separate  assessors  and  collectors  should  be 
appointed,  the  Board  may,  with  the  sanction 
of  the  Commissioners  of  Her  Majesty's  Trea- 
spry,  certify  in  writing;  to  the  general  commit, 
sioners  in  whose  jurisdiction  the  parish  or 
place  is,  that  the  same  shall  be  divided  into 
the  districts  specified  in  tbe  certificate  at  the 
time  therein  mentioned,  and  at  and  after  that 
time  each  of  such  districts  shall  be  treated  as  a 
parish  or  place  for  which  a  separate  assessment 
of  the  said  duties  is  to  be  made,  and  assessors 
and  collectors  are  to  be  appointed. 

(4.)  Any  such  division  may  bo  at  any  time 
altered  or  annulled  by  the  Board,  with  the 
sanction  of  the  Commissioners  of  the  Treasuiy, 
upon  a  certificate  to  that  efiect  sent  to  the  said 
general  commissioners. 

(5.)  The  union  or  grouping  of  parishes  or 
places  existing  in  conformity  with  law  for  the 
pniposes  of  taxes  or  the  collection  thereof  shaU, 
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subject  to  the  powers  for  the  dissolution  of 
such  union  or  grouping,  continue  in  force  so 
far  as  the  same  can  so  continue  consistently 
with  the  provisions  of  this  section,  and  the 
powers  in  relation  to  the  union  or  grouping  of 
parishes  contained  in  the  Taxes  Management 
Act,  1880,  shall  remain  in  full  force  and  effect 
so  far  as  the  same  are  capable  of  being  exercised 
consistently  with  such  provisions. 

7.  The  Taxes  Management  Act,  1880,  shall 
be  amended  as  foUows : — 

(1.)  The  word  "parish"  in  section  ninety 
means  in  Scot&nd  county  or  burgh,  and 
with  respect  to  the  duties  contained  in  the 
certificate  mentioned  in  such  section,  the 
same  shall  in  Scotland  be  recovered  under 
the  provisions  contained  in  section  ninety- 
seven. 

(2.)  Ko  moveable  goods  and  effects  belonging 
to  any  person  in  Scotland  at  the  time  any 
of  the  duties  or  land  tax  became  in  arrear 
or  were  payable  shall  be  liable  to  be  taken 
by  virtue  of  any  poinding,  sequestration,  or 
diligence  whatever,  or  by  any  assignation, 
unless  the  person  proceeding  to  take  tiie 
said  goods  and  efi*ects  shall  pay  the  duties 
or  land  tax  so  in  arrear  or  payable,  pro- 
vided such  duties  or  land  tax  shall  not  be 
claimed  for  more  than  one  year;  and  in 
case  the  duties  or  land  tax  shall  be  claimed 
for  more  than  one  year  then  the  party 
proceeding  to  take  the  said  goods  and 
efiects  after  paving  the  duties  and  land 
tax  for  one  whole  year  may  proceed  as  he 
might  have  done  if  no  duties  and  land  tax 
had  been  so  claimed.  But  if  the  said  party 
refuses  to  pay  the  duties  and  land  tax  for 
one  year,  the  duties  and  land  tax  so  claimed 
shall  be  recovered  by  poinding,  distraining, 
and  selling  the  said  moveable  goods  and 
effects  notwithstanding  under  warrant 
obtained  in  conformity  with  the  provisions 
contained  in  section  ninety-seven. 

(3.)  Where  an  officer  of  Inland  Bevenne  has 
been  appointed  to  be  an  assessor  within 
any  county  or  burgh  for  the  purposes  of  the 
Act  of  the  session  of  the  seventeenth  and 
eighteenth  years  of  the  reign  of  Her 
present  Majesty,  chapter  ninety-one,  no 
other  person  shall  bo  appointed  to  be 
assessor  for  the  district  or  division  of  such 
officer  for  the  duties  to  which  the  Taxes 
Management  Act,  1880,  relates,  provided 
that  where  a  person  other  than  the  officer 
of  Inland  Bevenne  of  a  district  or  division 
is  assessor  for  or  within  such  district  or 
division  at  the  time  of  the  passing  of  this 
Act,  he  shall  be  as  capable  of  beinff  re- 
appointed assessor  as  if  this  Act  had  not 
been  passed 
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8.  On  and  after  the  first  day  of  August  one 
thousand  eight  hundred  and  eighty-four  the 
Act  of  the  thirtieth  and  thirty-first  years  of 
the  reign  of  Her  present  Majesty,  chapter 
twenty-three,  shall  be  amended  as  follows : — 

(1.)  In  section  four  the  term  *'  sea  insurance  " 
shall  include  any  insurance  of  goods, 
wares,  or  merchandise,  or  property  of 
any  description  whatever,  for  any  transit 
which  includes  not  only  a  sea  risk,  but 
also  any  land  risk  from  the  commencement 
of  such  transit  to  the  place  of  shipment, 
or  from  the  place  of  discharge  of  the  ship 
to  the  ultimate  destination  covered  by  the 
insurance,  or  in  warehouse  while  waiting 
or  being  forwarded  for  shipment,  or  after 
discharge  and  while  waiting  to  be  for- 
warded or  being  forwarded  to  the  ultimate 
destination  covered  by  the  insurance  or 
any  other  land  risk  incidental  to  the 
transit  insured. 

(2.)  Section  eleven  shall  be  read  as  if  the 
words  ** thirty  days"  were  substituted 
therein  for  the  words  "twenty-four 
hours." 

(3.)  The  provision  as  to  separate  and  dis- 
tinct interests  in  Schedule  B.  is  hereby 
repealed. 

9.  A  statutorv  declaration  made,  either 
before  or  after  tne  passing  of  this  Act,  under 
the  provisions  of  the  Statutory  Declarations 
Act,  1835,  and  forming  part  of  an  application 
for  a  patent  in  conformity  with  the  Patents, 
Designs,  and  Trade  Marks  Act,  1883,  shall  be 
deemed  to  have  been  and  shall  be  exempt  from 
the  stamp  duty  of  two  shillings  and  sixpence 
charged  on  a  statutory  declaration  made  under 
the  said  provisions  by  the  Stamp  Act,  1870. 

10.  Whereas  the  Stamp  Act,  1870,  requires 
every  person  in  any  part  of  the  United  King- 
dom who  acts  as  an  attorney,  solicitor,  proctor, 
writer  to  the  signet,  agent,  procurator  or 
notary  publio  to  take  out  annually  a  duly 
stamped  certificate  in  manner  required  by  the 
said  Act :  Be  it  enacted  as  follows : — 

Nothing  in  the  Stamp  Act,  1870,  shall 
require  any  such  duly  stamped  certificate  as  is 
mentioned  in  section  fifty-nine  of  that  Act  to 
be  taken  out  by  a  person  who  is  by  law  autho- 
rised to  act  as  solicitor  of  a  public  department 
without  admission,  or  by  any  assistant  or  clerk 
or  officer  appointed  to  act  under  the  direction 
of  such  solicitor. 

11.  Notwithstanding  anv  provision  to  the 
contrary  contained  in  any  local  or  private  Act 
of  Parbament,  the  production  of  a  grant  of 
representation    frpm   a  cpnrt  in  the  United 


Kingdom  by  probate  or  letters  of  administra- 
tion or  confirmation  shall  be  necessary  to 
establish  the  right  to  recover  or  receive  any 

San  of  the  personal  estate  and  effects  of  any 
eceased  pet^on  situated  in  the  United  King- 
dom. Provided  that,  where  any  insurance 
company  is  authorised  by  a  local  or  private  Act 
of  Parliament  to  pay  money  in  respect  of  any 
policy  of  life  insurance  on  production  of  a 
grant  ^^  representation  obtained  in  the  empire 
of  India  or  in  any  of  the  colonies,  the  proauc- 
tion  of  a  grant  of  representation  from  a  ooon 
in  the  United  Kingdom  shall  not  be  necesaaiy 
in  case  the  policy  was  effected  before  the  first 
day  of  July  one  thousand  eight  hundred  and 
eighty-four.  Nor  shall  such  production  be 
necessary  in  case  the  policy  was  effected  on  or 
after  the  said  day  if  tne  company  shall,  before 
paying  such  money,  have  deducted  therefrom, 
and  paid  to  the  Commissioners  of  Inland 
Revenue,  the  amount  which  would  have  been 
payable  for  duty  in  respect  of  the  money  if 
there  had  been  a  grant  or  representation  from 
a  courb  in  the  United  Kingdom. 

12.  (I.)  It  shall  be  lawful  for  any  railway 
company  (including  in  such  term  any  person 
or  persons  who  is  or  are  proprietor  or  proprie- 
tors of  a  railway  or  of  carriages  used  for  the 
conveyance  of  passengers  upon  a  railway)  to 
make  application  to  the  Commissioners  of 
Inland  Bevenue  for  the  grant  of  a  licence  or 
licences  for  the  dealing  in  and  sale  of  tobacco 
and  snuff  by  any  means  personal,  mechanical, 
or  otherwise  in  any  railway  carriage  of  which 
such  company  are  the  proprietors. 

(2.)  Such  application  shall  be  made  upon  a 
form  to  be  provided  by  the  commissioners 
and  containing  such  particulars  as  they  may 
prescribe. 

(3.)  The  licence  shall  be  granted  by  the 
Commissioner  upon  payment  in  respect  of 
each  carriage  of  the  excise  duty  of  five  shillings 
and  threepence  and  shall  expire  on  the  fifth 
day  of  July  after  the  date  thereof. 

(4.)  All  the  enactments  relating  to  the  deal- 
ing in  and  sale  of  tobacco  and  snuff  and  excise 
licences  shall  be  applicable  to  such  carriages 
and  licences,  and  every  carriage  in  respect  of 
which  a  licence  is  granted  shfQl  be  deemed  to 
be  "  premises "  of  a  dealer  in  and  seller  of 
tobacco  within  the  meaning  of  the  enactments 
relating  to  the  dealing  in  and  sale  of  tobacco 
or  snuff. 

(5.)  If  any  railway  company  shall  deal  in  or 
sell  tobacco  or  snuff,  or  suffer  tobacco  or  snaiT 
to  be  dealt  in  or  sold  in  any  railway  carnage 
without  having  in  force  a  licence  authorising 
the  company  so  to  do,  such  company  shall  incur 
a  fine  of  fifty  pounds,  and  if  in  any  proceed- 
ings for  the  recovery  of  saoh  fine  any  question 
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shall  arise  as  to  the  proprietorship  of  any 
railway  carriage  the  jnroof  of  proprietorship 
shall  he  upon  the  defendant. 


PART  III. 

MiSCELLAlTEOUS. 

13-  Whereas  under  the  Government  Annui- 
ties Acts,  1853,  and  1864,  and  under  the 
Greenwich  Hospital  Act,  1872,  applying  the 
first-mentioned  Acts,  fees  are  authorised  to  be 
charged  which  are  applicable  to  meet  the 
expenses  of  granting  and  managing  Goyem- 
ment  annuities  granted  under  the  said  Acts : 

And  whereas  in  the  estimate  submitted  to 
the  House  of  Commons  for  the  expenses  of 
granting  and  managing  the  said  annuities,  a 
note  has  been  inserted  to  the  effect  that  the 
amount  expended  for  the  said  purpose  would 
be  repaid  to  the  Exchequer  out  of  fees : 

And  whereas  the  fees  so  taken  have  been 
insufficient  to  meet  the  said  expenses,  and 
consequently  a  sum  is  due  from  the  Post  Office 
to  the  Exchequer  in  respect  of  the  said  ex- 
■penaes,  and  it  is  expedient  that  the  said  sum 
should  be  written  off :  Be  it  therefore  enacted 
as  follows : — 

The  Commissioners  of  Her  Majesty's  Trea- 
sniy  may  direct  to  be  written  off  the  claim  of 
the  Exchequer  for  any  sum  due  in  account 
from  the  Post  Office  in  respect  of  the  excess  of 
the  expenses  of  granting  and  managing  Grovem- 
ment  annuities  oyer  and  aboye  the  fees  reoeiyed 
in  respect  of  such  annuities. 

14.  Whereas  under  the  Exchequer  and  Audit 
Bepartmente  Act,  1866,  the  Comptroller  and 


Auditor-Grenei'al  is  directed  to  ascertain 
whether  the  payments  are  supported  by 
youchers  or  proofs  of  payment : 

And  whereas  it  is  expedient  to  define  the 
nature  of  the  documents  which  in  certain 
cases  are  to  constitute  youchers  or  proofs  of 
payment.  Be  it  therefore  enacted  as  follows : — 

"Where  payment  out  of  money  granted  by 
Parliament  for  army  services  or  nayy  services 
is  made  in  respect  of  pay,  wages,  pensions, 
gratuities,  or  allowances  to  persons  who  are 
serving  or  have  served  in  any  of  Her  Majesty's 
naval  or  military  forces,  or  are,  or  have  been 
employed  in  any  of  Her  Majesl^'s  naval  or 
military  establishments,  such  payments  may 
be  made  and  witnessed  in  manner  for  the  time 
being  prescribed  by  regulations  approved  by 
the  Treasury ;  and  any  pay  sheet,  list,  certifi- 
cate, or  document  showing  any  such  payment 
when  attested  by  the  persons  whose  duty  it  is 
under  the  said  regulations  to  make  and  witness 
that  payment  shall  be  a  voucher  or  proof  of 
payment  for  the  purposes  of  section  twenty- 
seven  of  the  Exchequer  and  Audit  Departments 
Act,  1866. 

Any  reference  in  any  enactment,  whether 
past  or  future,  to  the  Comptroller  and  Auditor- 
General  shall,  unless  anything  in  such  enact- 
ment is  inconsistent  therewith,  be  deemed  to 
refer  to  the  Comptroller-General  of  the  receipt 
and  issue  of  Her  Majesty's  Exchequer  and 
Auditor-General  of  public  accounts  anpointed 
in  pursuance  pf  the  Exchequer  ana  Audit 
Departments  Act,  1866. 

This  section  shall  be  construed  as  part  of 
the  Exchequer  and  Audit  Departments  Act, 
1866. 


Chap.  63. 
Trusts  {Scotland)  Amendment  Aet^  1884. 


ABSTBACT  OF  TBS  ENACIXEinB. 

1.  Short  iUle. 

2.  Definition  of  inieL 

3.  Powers  of  investment. 


An  Act  to  amend  the  Trusts  (Scotland) 
Act,  1867.  (14th  August  1884.) 

Whebbas  by  an  Act  passed  in  the  twenty- 
fourth  and  twentjr-fifth  ;^ears  of  the  reign  of 
Her  present  Mi^es^,  intituled  an  Act  to 
amena  the  law  m  Scotland  relative  to  the 


resignation,  powers,  and  liabilities  of  gratuitous 
trustees,  and  by  an  Act  passed  in  the  twenty- 
sixth  and  twenty-seventh  years  of  the  reign 
of  Her  present  Majesty,  intituled  an  Act  to 
explain  the  Act  for  the  amendment  of  the  law 
relative  to  gratuitous  trustees  in  Scotland,  and 
by  the  Trusts  (Scotland)  Act,  1867,  certain 
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powers  are  conferred  on  gratuitous  trustees  in 
Scotland : 

And  it  is  expedient  to  amend  the  said  Acts, 
and  to  extend  the  powers  thereby  conferred : 

Be  it  enacted  by  the  Queen's  most  Excellent 
Majesty,  by  and  with  the  advice  and  consent 
of  the  Lords  Spiritual  and  Temporal,  and 
Commons,  in  this  present  Parliament  assem- 
bled, and  by  the  authority  of  the  same,  as 
follows : 

1.  This  Act  may  be  cited  as  the  Trusts 
(Scotland)  Amendment  Act,  1884,  and  the  said 
Acts  and  this  Act  may  be  cited  as  the  Trusts 
(Scotland)  Acts,  1861  to  1884,  and  shall  be  read 
and  construed  together. 

2.  In  the  construction  of  the  said  recited 
Acts  and  of  this  Act, — 

"  Trust "  shall  mean  and  include  any  trust 
constituted  by  any  deed  or  other  writing, 
or  by  private  or  local  Act  of  Parliament, 
or  by  resolution  of  any  corporation  or 
public  or  ecclesiastical  body,  and  the  ap- 
pointment of  any  tutor,  curator,  or  judicial 
factor  by  deed,  decree,  or  otherwise. 

"Trustee  shall  include  tutor,  curator,  and 
judicial  factor. 

"Judicial  factor"  shall  mean  any  person 
judicially  appointed  factor  uppn  a  trust 
estate  or  upon  the  estate  of  a  person 
incapable  of  managing  his  own  affairs, 
factor  loco  tutoris,  factor  loco  absentis, 
and  curator  bonis. 

The  words  "  East  India  Stock"  shall  have 
the  meaning  assigned  to  them  by  an 
Act  passed  in  the  session  holden  in  the 
thirtieth  and  thirty-first  years  of  Her 
present  Majesty,  chapter  one  hundred  and 
thirty-two. 

3.  Trustees  under  any  trust  may,  unless 
specially  prohibited  by  the  constitution  or 
terms  of  tne  trust,  invest  the  trust  funds — 

(a.)  In  the  purchase  of — 

1.  Any  or  the  Grovemment  stocks,  public 

funds,   or    securities  of   the    United 
Eangdom : 

2.  Stock  of  the  Bank  of  England : 

3.  Any  securities  the  interest  of  which  is 

or  shall  be  guaranteed  by  Parliament : 

4.  Debenture  stock  of  railway  companies 

in  Great  Britain  incorporated  by  Act 
of  Parliament : 


5.  Preference,  guaranteed,  lien,  annnitj, 

or  rentcharge  stock,  the  dividend  on 
which  is  not  contingent  on  the  profits 
of  the  year,  of  such  railway  companies 
in  Grreat  Britain  as  have  paid  a 
dividend  on  their  ordinary  stock  for 
ten  years  immediately  preceding  the 
date  of  investoEient : 

6.  Stock  or  annuities  issued  by  any  muni- 

cipal corporation  in  Great  Britain, 
wnich  annuities,  or  the  interest  oar 
dividend  upon  which  stock  are  secured 
upon  rates  or  taxes  levied  by  Each 
municipal  corporation  under  the 
authorit]^  of  any  Act  of  Parliament: 

7.  East    India     Stock,    stocks   or  other 

public  funds  of  the  government  of 
any  colony  of  the  United  Kingdom 
approved  by  the  Court  of  Senion, 
and  also  bonds  or  documents  of  debt 
of  any  such  government  approved  as 
aforesaid,  provided  such  stocKs,  bonds, 
or  others  are  not  payable  to  the 
bearer: 

8.  Feu-duties  or  ground-annuals. 
(&.)  In  loans — 

9.  On  the  security  of  any  of  the  stocks, 

funds,  or  other  property  aforesaid : 

10.  On  real  or  heritable  security  in  Great 
Britain : 

11.  On  debentures  or  mortgages  of  rail- 
way companies  in  Great  Britain 
incorporated  by  Act  of  Parliament: 

12.  On  bonds,  debentures,  or  mortgages, 
secured  on  rates  or  taxes  levied  under 
the  authority  of  any  Act  of  Parlia- 
ment, by  municipal  corporationa  in 
Great  Britain  authorisea  to  borrov 
money  on  such  security : 

13.  On  Indian  railway  stock,  d^ntm^ 
bonds,  or  mortgages  on  which  the 
interest  is  permanently  guaranteed  bj 
the  Indian  Government  and  papbk 
in  sterling  money  in  Great  Bntam: 

Provided  that  the  trustees  shall  not  be  held 
to  be  subject  as  defendants  or  respondents 
to  the  jurisdiction  of  an^  of  Her  Majesty's 
Courts  of  Law  or  Equity  in  England  or 
Ireland,  either  as  trustees  or  personally, 
in  any  suit  for  administration  of  the  traeS 
by  reason  of  their  having  invested  or  lent 
trust  funds  as  aforesaid ; 

and  section  five  of  the  Trusts  (Scotland)  Act 

1867,  is  hereby  repealed. 
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Chap.  64. 
CrimincU  Lunatics  Act^  1884. 


ABSTBACT  07  THS  ENACTMEirCS. 

1.  Bhort  titles. 

2.  Order  for  detention  of  insane  prisoner  as  oriminaZ  Itmatic. 

3.  Bendtting  of  criminal  lunatic  to  prison, 

4.  Periodical  report  of  criminal  lunatics. 

5.  Transfer  ana  discharge  ((Asolute  or  conditional^  of  criminal  lunalic. 

6.  Duty  of  superintendent  on  discharge  or  expiration  of  sentence. 

7.  Person  ceasing  to  he  criminal  luncUic  and  becoming  pauper  hmaiic. 

8.  Provision  as  to  detention  of  person  "becoming  pauper  lunatic. 

9.  Restriction  on  power  of  Secretary  of  State  as  regards  lunatics  not  fifw  ordinary  asylum. 

10.  Provision  as  to  expenses  of  maintenance  of  criminal  lunatic. 

11.  Recapture  of  escaped  lunaiiCf  and  punishment  for  rescuing  or  aiding  to  escape. 

12.  Treatment  of  imbeciles. 

13.  Saving  of  authority  of  Croum  to  inalce  orders. 

14.  Provision  as  to  existing  criminal  lunatics. 

15.  Making  and  execution  of  warra/nt  of  Secretary  of  State. 

16.  Interpretation  of  terms. 

17.  Repeal. 

18.  Commencement  and  extent  of  Act. 

SCHEDTTLES. 


An  Act  to  consolidate  and  amend  the 
Law  relating  to  Criminal  Lunatics. 

(14th  August  1884.) 

Be  it  enacted  by  the  Queen's  most  Excellent 
Majesty,  bv  and  with  the  advice  and  consent 
of  the  Lords  Spiritual  and  Temporal,  and  Com- 
mons, in  this  present  Parliament  assembled, 
and  by  the  authority  of  the  same,  as  follows  : 

1.  This  Act  may  be  cited  as  the  Criminal 
Lunatics  Act,  1884. 

The  Acts  mentioned  in  the  First  Schedule 
to  this  Act  are  in  this  Act  referred  to  and  may 
be  cited  by  the  short  titles  mentioned  in  the 
third  column  of  the  said  Schedule. 

2. — (1.)  Where  a  prisoner  is  certified,  in 
manner  provided  in  tnis  section,  to  be  insane, 
a  Secretary  of  State  may  if  he  thinks  fit,  by 
warrant  du'ect  such  prisoner  to  be  removed  to 
the  asylum  named  in  the  warrant,  and  there- 
upon such  prisoner  shall  be  removed  to  and 
received  in  such  asylum,  and,  subject  to  the 
provisions  of  this  Act  relating  to  conditional 
discharge  and  otherwise,  shall  be  detained 
therein,  or  in  any  other  asylum  to  which  he 
may  be  transferred  in  pursuance  of  this  Act, 
as  a  criminal  lunatic  until  he  ceases  to  be  a 
criminal  lunatic. 

(2.)  A  person  shall  cease  to  be  a  criminal 
lunatic  if  he  is  remitted  to  prison  or  absolutely 
discharged  in  manner  provided  by  l^s  Act, 


or  if  any  term  of  penal  servitude  or  imprison- 
ment to  which  he  may  be  subject  determines. 

(3.)  Where  it  appears  to  any  two  members 
of  the  visiting  committee  of  a  prison  that  a 
prisoner  in  such  prison,  not  being  under  sen- 
tence of  death,  is  insane,  they  shall  call  to 
their  assistance  two  legally  qualified  medical 
practitioners,  and  such  members  and  prac- 
titioners shall  examine  such  prisoner  and 
inquire  as  to  his  insanity,  and  after  such  ex- 
amination and  inquiry  may  certify  in  writing 
that  he  is  insane. 

(4.)  Li  the  case  of  a  prisoner  under  sentence 
of  death,  if  it  appears  to  a  Secretary  of  State, 
either  by  means  of  a  certificate  signed  by  two 
members  of  the  visiting  committee  of  the 
prison  in  which  such  prisoner  is  confined,  or 
by  any  other  means,  that  there  is  reason  to 
believe  such  prisoner  to  be  insane,  the  Secre- 
tary of  State  shall  appoint  two  or  more  legally 
qualified  medical  practitioners,  and  the  said 
medical  practitioners  shall  forthwith  examine 
such  prisoner  and  inquire  as  to  his  insanity, 
and  after  such  examination  and  inquiry  such 
practitioners  shall  make  a  report  in  writing  to 
the  Secretary  of  State  as  to  the  sanity  of  the 
prisoner,  and  thej,  or  the  majority  of  them, 
may  certify  in  writing  that  he  is  insane. 

(5.)  The  powers  and  duties  by  this  section 
conferred  and  imposed  on  any  two  members 
of  the  visiting  committee  of  a  prison  shall  be 
exercised  in  tne  case  of  a  prisoner  in  any  prison 
within  the  jurisdiction  of  the  Directors  of 
Convict  Prisons  by  the  said  directors  or  one  of 


160 


STATUTES  OF  THE  REALM. 


[chap.  64. 


them,  and  in  the  case  of  a  prisoner  in  any 
prison  within  the  jurisdiction  of  the  Prison 
Commissioners  may  also  be  exercised  by  the 
said  commissioners  or  one  of  them,  and  in  the 
case  of  a  prisoner  in  any  prison  not  within  the 
jurisdiction  of  such  directors  or  commissioners 
shall  be  exercised  by  two  visitors  of  the  prison, 
or  by  two  justices  of  the  county  or  place  in 
which  such  prison  is  situate. 

3.  Where  it  is  certified  by  two  legally  quali- 
fied medical  practitioners  that  a  person  being  a 
criminal  lunatic  (not  being  a  person  with 
respect  to  whom  a  special  verdict  has  been 
returned  that  he  was  guilty  of  the  act  or 
omission  charged  against  him,  but  was  insane 
at  the  time  when  he  committed  the  act  or 
made  the  omission)  is  sane,  a  Secretary  of 
State,  if  satisfied  that  it  is  proper  so  to  do, 
may  by  warrant  direct  sucn  person  to  be 
remitted  to  prison,  to  be  dealt  with  according 
to  law. 

4. — (1.)  The  superintendent  of  an  asylum  or 
other  place  in  which  any  criminal  lunatic  is 
detained  shall  make  a  report  to  a  Secretary  of 
State  at  such  times  (not  being  less  than  once 
a  year)  and  containing  such  particulars  as  the 
Secretary  of  State  may  require,  of  the  con- 
dition and  circumstances  of  every  criminal 
lunatic  in  such  asvlum  or  place;  and  the 
Secretary  of  State  shall,  at  least  once  in  eveiy 
three  years  during  which  a  criminal  lunatic 
is  detained  in  any  asvlum  or  other  place,  take 
into  consideration  the  condition,  history,  and 
circumstances  of  such  lunatic,  and  determine 
whether  he  ought  to  be  discharged  or  other- 
wise dealt  with. 

(2.)  Where  a  criminal  lunatic  is  conditionally 
discharged  in  pursuance  of  this  Act,  a  report 
of  his  condition  shall  be  made  to  a  Secretaiy 
of  State  by  such  person  at  such  times  and  con- 
taining such  particulars  as  may  be  required  by 
the  warrant  of  discharge. 

5. — (1.)  A  Secretai*y  of  State  may  from  time 
to  time  by  warrant  direct  the  truisfer  to  an 
asylum  of  any  criminal  lunatic  detained  in 
any  other  asylum  or  in  any  other  place,  and 
such  criminal  lunatic  shall  accordingly  be 
received  and  detained  in  the  asylum  to  which 
he  is  so  transferred. 

(2.)  A  Secretary  of  State  by  warrant  may 
absolutely  discharge  any  criminal  lunatic,  and 
may  also  discharge  any  criminal  lunatic 
conditionally,  that  is  to  say,  on  such  conditions 
as  to  the  duration  of  such  discharge  and  other- 
wise as  the  Secretary  of  State  may  think  fit. 

(3.)  Where  in  pursuance  of  this  section  a 
criminal  lunatic  has  been  discharged  condi- 
tionally,   if  any  of  the  conditions    of  such 


discharge  appear  to  a  Secretary  of  State  to  be 
broken,  or  the  conditional  discharge  is 
revoked,  the  Secretary  of  State  may  l^ 
warrant  direct  him  to  be  taken  into  custody, 
and  to  be  conveyed  to  some  asylum  named  m 
the  warrant ;  and  he  may  thereupon  be  taken 
in  like  manner  as  if  he  had  escaped  from  such 
asylum,  and  shall  be  received  and  detained 
therein  as  if  he  had  been  removed  thereto  in 
pursuance  of  the  foregoing  provisions  of  this 
Act. 

6.  Where  a  person,  being  a  criminal  lunatic, 
is  detained  in  any  asylum  or  place,  and  either 
he  is  absolutely  discharged  or  the  term  of 
penal  servitude  or  imprisonment  to  which  he 
is  subject  determines,  it  shall  be  the  du^  of 
the  superintendent  of  such  asylum  or  place, 
unless  satisfied  that  the  said  person  is  sane,  to 
take  all  reasonable  means  for  his  being  placed 
under  the  care  of  some  relation  or  friend,  or 
in  some  asylum  or  place  for  the  reception  of 
lunatics. 

7. — (1.)  Where  a  person  being  a  criminal 
lunatic  is  detained  in  an  asylum  or  other 
place,  or  being  a  prisoner  in  any  prison  is 
certified  in  manner  provided  by  this  Act  to  be 
insane,  but  has  not  been  directed  by  the 
Secretary  of  State  to  be  removed  to  an 
asylum,  and  it  is  made  to  appear  to  anj 
justice  of  the  peace  having  jurisdiction  where 
such  asylum  or  place  or  prison  is  situate,  or 
being  a  member  of  the  visiting  committee  of 
such  prison,  by  notice  in  writing  sisnedby  the 
superintendent  of  such  asylum  or^ace,  or  bj 
the  governor  of  such  prison,  either — 

(a)  that  such  person  is  about  to  be  absohtelj 
discharged,  or 

(b)  that  any  term  of  penal  serritade  or 
imprisonment  to  which  such  person  is 
subject  is  about  to  determine, 

and  that  in  the  opinion  of  such  superintendent 
or  governor  such  person  is  insane  and  unfit  to 
be  at  large,  the  said  justice  shall  examine  snch 
person  and  make  any  inquiry  and  take  any 
medical  or  other  evidence  which  he  may  deem 
necessary  respecting  him. 

(2.)  The  said  justice,  if  satisfied  on  mich 
examination  and  inquiry  that  such  person  is 
insane  and  a  proper  person  to  be  detained 
under  care  and  treatment,  shall  make  an  order 
for  his  detention  as  a  lunatic  in  the  asylnm  or 
place  of  confinement  for  lunatics  named  in 
the  order ;  and  if  within  one  month  after  the 
date  of  the  said  notice  such  crimiiial  lunatic 
is  absolutely  discharged,  or  such  term  of  penal 
service  or  imprisonment  determines,  the  said 
order  shall  thereupon  take  effect,  and  he  shall 
be  deemed  to  be  a  pauper  lunatic. 

(3.)  An  order  nnder  tiiis  section  shall  be  in 
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snch  form  as  may  be  prescribed  by  a  Secretary 
of  State,  and  there  shall  be  inserted  in  every 
snch  order,  wherever  it  be  possible,  the  name 
and  address  of  one  or  more  of  the  relations  of 
the  lunatic. 

(4.)  At  any  time  before  a  person  for  whose 
detention  an  order  is  made  under  this  section 
!&  detained  in  an  asylum  or  place  of  confine- 
ment for  lunatics  in  pursuance  thereof,  such 
order  may  be  amendea  or  cancelled  and  a  new 
order  made  by  the  justice  who  made  the 
original  order,  or,  if  such  justice  is  unable  to 
act,  by  any  other  justice  having  jurisdiction  in 
the  same  place. 

8. — (1.)  Where  by  virtue  of  an  order  made 
by  a  justice  under  this  Act  a  person  becomes  a 
pauper  lunatic,  such  person  shall  for  the 
purposes  of  this  Act  be  deemed  to  be  prim& 
facie  c}iargeable  to  the  union  or  parish  in  the 
United  Kingdom  in  which  it  appears  to  the 
justice  making  the  order  that  the  ordinary 
residence  of  such  person  was  situate  at  the 
time  when  the  offence  in  respect  of  which  he 
became  a  criminal  lunatic  was  alleged  to  have 
been  committed,  and,  if  such  residence  is  not 
shown  to  the  satisfaction  of  the  said  justice, 
then  to  such  union  or  parish  in  the  United 
Kingdom  as  follows,  namely, — 

(at)  To  that  in  which  it  appears  to  the  said 

i'ustice  that  the  said  offence  was  alleged  to 
lave  been  committed ;  or, 
(&.)  If   it   appears   that    the    offence   was 
alleged  to  nave  been  committed  out  of 
the  United  Kingdom,  to  that  in  which  it 
appears  to  the  said  justice  that  such  person 
was  first  apprehended  for  such  offence;  or, 
(c.)  If  such  person  appears  to  have  been  so 
apprehenaed  out  of  the  United  Kingdom, 
to  that  in  which  it  appears  to  the  said 
justice  that  such  person  first  landed  in  the 
United  Kingdom : 
Provided  that,  if  such  person  api)earB  to  the 
justice  makinff  the  order  to  haye  oeen  a  man 
in    the    naval    or   military    service    of   Her 
Majesty  or  to  have  been  the  wife  or  infant 
child  of  a  man  in  such  naval,  or  military 
service,   at  the  time  when  the    offence   was 
alleged  to  have  been  committed,  such  person 
shall  for  the  purposes  of  this  Act  be  deemed  to 
be    prim4  facie  chargeable  to  the  union  or 
parish  in  the  United  Eangdom  to  which  the  man 
m  such  naval  or  military  service  appears  to  the 
said  justice  from  the  statements  in  the  declara- 
tion made  on  his  entry  into  the  naval  service 
of  Her  Majesty,  or  in  his  attestation  paper  on 
enlistment,  or  from  other  available  information, 
to  be  by  law  chargeable  for  the  puposes  of  the 
Acts  relating  to  the  relief  of  the  poor. 

(2.)  Subject  as  herein-after  mentioned,  an 
order  made  by  a  justice  under  this  Act  for  the 


detention  of  a  person  as  a  lunatic  shall,  on 
such  person  becoming  a  pauper  lunatic,  have 
the  same  effect  as  an  order  of  a  justice,  and 
medical  certificate,  made  in  pursuance  of 
section  sixty-eight  of  the  Lunatic  Asylums 
Act,  1853,  in  the  case  of  a  lunatic  found 
wandering  at  large  in  the  union  or  parish  to 
which  such  person  is  primft  facie  chargeable, 
and  all  the  provisions  of  the  Lunacy  Act,  1845, 
and  of  the  Lunatic  Asylums  Act,  1853,  and  of 
any  Acts  amending  those  Acts  or  either  of 
them  shall  apply  accordingly  in  like  manner 
as  if  such  person  had  been  sent  from  that 
union  or  parish : 

And  such  person  on  becoming  a  pauper 
lunatic,  if  detained  in  an  asylum  or  place  of 
confinement  to  which  lunatics  may  be  sent  in 

fursuance  of  the  said  Lunatic  Asylums  Act, 
853,  shall  be  deemed  to  have  been  received 
therein  in  pursuance  of  the  said  order  of 
detention,  and  if  detained  elsewhere  shall  be 
removed  by  a  person  named  in  the  order,  or 
any  constable,  to  the  asylum  or  place  of  con- 
finement for  lunatics  named  in  the  order, 
being  one  to  which  a  justice  can  send  a  lunatic 
found  wandering  at  largo  in  the  aforesaid 
union  or  parish : 

Provided  that  if  such  pauper  lunatic  is  cer- 
tified by  a  legally  qualified  medical  practi- 
tioner to  be  unfit  for  removal  to  such  last- 
mentioned  asylum  or  place  of  confinement,  he 
may  either  be  removed  to  and  detained  in  any 
nearer  asylum  or  place  of  confinement  for 
lunatics  willing  to  receive  him,  or  ma^  be 
detained  in  any  asylum  or  place  in  which  a 
criminal  lunatic  may  be  detained,  but  in  either 
case  he  shall  be  deemed  to  have  been  sent  to 
the  asylum  or  place  of  confinement  in  which 
he  is  so  detained,  in  pursuance  of  section 
sixty-eight  of  the  Lunatic  Asylums  Act,  1853, 
and  the  expenses  incurred  in  relation  to  such 
lunatic  shall  be  defrayed,  and  the  lunatic, 
when  fit  to  be  removed,  may  be  removed 
ac*cordingly,  and  where  the  lunatic  is  detained 
in  any  asylum  or  place  to  which  lunatics 
cannot  be  sent,  in  pursuance  of  the  Lunatic 
Asylums  Act,  1853,  the  provisions  of  the 
above-mentioned  Acts  shall  apply  as  if  such 
asylum  or  place  were  an  asylum  within  the 
meaning  of  the  Lunatic  Asylums  Act,  1853, 
and  the  coimcil  of  supervision  or  other  persons 
having  control  thereof  were  visitors. 

(3.)  Provided  that  in  any  case  where  the 
union  or  parish  to  which  a  person  will  for  the 
purposes  of  this  Act  be  deemed  to  be  prim4 
facie  chargeable  is  in  Scotland  or  Ireland,  the 
justice  making  an  order  under  this  Act  for 
the  detention  of  such  person  as  a  lunatic  shall 
report  the  same  to  a  Secretary  of  State,  and 
thereupon  a  Secretary  of  State,  may,  by  war- 
rant, direct  the  removal  of  such  person  upon 
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his  becoming  a  pauper  lunatic  to  Scotland  or 
Ireland,  as  the  case  may  be,  and  if  he  is  unfit 
to  be  removed  shall  cause  the  expenses  in- 
curred in  relation  to  such  person  to  be  paid 
and  they  shall  be  paid  by  the  same  persons 
and  out  of  the  same  funds  as  if  he  had  been 
actually  removed. 

(4.)  Where  such  person  is  removed  to  Scot- 
land, he  shall  be  removed  to  the  general 
prison  at  Perth,  and  may  be  dealt  with  in  the 
same  manner  as  if  he  were  a  person  certified 
to  be  insane  in  pursuance  of  section  twenty- 
three  of  the  Lunacy  (Scotland)  Act,  1862,  and 
had  been  committed  to  a  local  prison  for  the 
place  to  which  he  is  prima  facie  chargeable. 

(5.)  Where  such  person  is  removed  to  Ire- 
land he  shall  be  removed  to  the  central  criminal 
lunatic  asylum  established  in  pursuance  of  the 
Central  Criminal  Lunatic  Asylum  (Ireland) 
Act,  1845,  and  shall  be  received  in  the  said 
central  criminal  lunatic  asylum,  and  may  be 
dealt  with  in  manner  provided  by  section 
twelve  of  the  Lunatic  Asylums  (Ireland)  Act, 
1875,  as  if  he  were  a  person  therein  confined 
whose  sentence  had  expired ;  but  he  shall  not, 
by  reason  only  that  he  is  for  the  purposes  of 
Ihis  Act  deemed  to  be  prim&  facie  chargeable 
to  any  union  or  parish,  be  deemed  for  the  pur- 
poses of  the  said  section  to  belong  to  the  district 
comprising  such  union  or  parish. 

9.  With  respect  to  the  transfer  by  warrant 
of  a  Secretary  of  State,  and  the  removal  by 
order  of  a  justice  under  this  Act,  of  a  person 
from  an  asylum  for  criminal  lunatics  appointed 
by  Her  Majesty,  in  pursuance  of  the  Criminal 
Lunatic  Asylums  Act,  1860,  to  an  asylum 
within  the  meaning  of  the  Lunatic  Asylums 
Act,  1853,  the  following  provisions  shall  have 
e  fleet : 

(1.)  The  Secretary  of  State  or  justice  shall 
be  satisfied  either,  by  a  certificate  from  a 
legally  qualified  medical  practitioner,  that 
the  said  person  is  in  such  a  state  of 
insanity  that  he  can  be  properly  treated 
in  an  ordinary  asylum,  or  that  the  com- 
mittee of  visitors  of  the  asylum  to  which 
the  said  person  is  proposed  to  be  trans- 
ferred or  removed  consents  to  receive  him ; 
(2.)  If  the  said  person  becomes  a  pauper 
lunatic  under  this  Act,  and  the  consent  to 
receive  him  of  the  committee  of  visitors 
of  the  asylum  is  required,  and  is  not  given^ 
he  may  be  removed  to  and  detained  in  any 
asylum  or  place  in  which  lunatics  may  be 
detained  wnich  is  willing  to  receive  him, 
and  the  costs  of  his  remoyal  to  and  main- 
tenance in  such  asylum  or  place  shall 
be  defrayed  by  the  said  committee  of 
visitors ; 


(3.)  Where  the  said  person  has  been  trans- 
ferred to  any  such  asylum  as  a  criminal 
lunatic,  and  the  committee  of  visitors  of 
the  asylum  satisfy  a  Secretary  of  State 
that  the  said  criminal  lunatic  is  in  sach  a 
state  of  insanity  that  he  cannot  be  properly 
treated  in  the  said  asylum,  and  request 
the  Secretary  of  State  to  transfer  him  to 
some  other  asylum,  the  Secretary  of  State 
shall  so  trausfer  him,  and  the  costs  of  that 
transfer  shall  be  defrayed  by  the  said 
committee  of  visitors ; 

(4.)  Where  a  pauper  lunatic  under  this  sec- 
tion is  removed  to  and  detained  in  any 
asylum  or  place  in  consequence  of  the 
committee  of  visitors  of  an  asylum  not 
consenting  to  receive  him,  such  pauper 
lunatic  shall  be  deemed  to  have  been  sent 
to  and  to  be  detained  in  the  said  asylum 
or  place,  in  pursuance  of  section  sixty- 
eight  of  the  Lunatic  Asylums  Act,  1853 ; 

(5.)  Any  costs  directed  by  this  section  to  be 
defrayed  by  a  committee  of  visitors  shall 
be  a  simple  contract  debt  of  such  com- 
mittee of  visitors,  and  shall  be  paid  as 
part  of  the  general  expenses  of  the  asylum. 

10. — (1.)  Subject  as  in  this  section  men- 
tioned, all  expenses  incurred  under  this  Act  in 
relation  to  a  criminal  lunatic  while  detained 
in  an  asylum,  and  all  expenses  of  removing  a 
person  on  his  becoming  under  this  Act  a 
nauper  lunatic  to  an  asylum  or  place  of  con- 
finement for  lunatics  in  any  part  of  the  United 
Kingdom,  shall  be  defrayed  out  of  moneys 
provided  by  Parliament,  and  the  costs  of 
maintenance  of  a  criminal  lunatic  in  any 
asylimi  within  the  meaning  of  the  Lunatic 
Asylums  Act,  1853,  shall  be  at  the  same  rate 
as  if  he  was  a  lunatic  sent  from  a  union  or 
parish  situate  elsewhere  th^n  in  the  county  or 
borough  to  which  the  asylum  belongs. 

(2.)  Wliere  a  person,  being  a  criminal  lunatic, 
is  absolutely  discharged  before  the  expiration 
of  any  term  of  penal  servitude  or  imprison- 
ment to  which  he  is  subject,  or  is  conditionally 
discharged  in  pursuance  of  this  Act,  the 
Commissioners  of  Her  Majesty's  Treasury 
may  f^om  time  to  time  contribute,  out  of 
moneys  provided  by  Parliament,  such  sum  or 
sums,  on  the  recommendation  of  a  Secretary 
of  State,  as  they  from  time  to  time  think  fit 
towards  the  costs  of  the  maintenance  of  such 
person,  until  the  expiration  of  the  said  sen- 
tence, or  so  long  as  he  continues  to  be  subject 
to  any  conditions  of  discharge  (as  the  case  may 
be). 

(3.)  Section  one  hundred  and  four  of  the 
Lunatic  Asylums  Act,  1853,  with  respect  to 
the  application  of  the  property  of  a  lunatic  for 
his  maintenance  and  for  the  other  charges  in 
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ihe  said  section  mentioned,  and  the  other  Bee- 
tions  of  the  Lnnatic  Asylnms  Act,  1853, 
which  are  ancillary  to  the  said  section  one 
hundred  and  four,  shall  extend  to  a  criminal 
lunatic  wherever  he  may  be  detained,  and  to 
his  property,  in  like  manner  as  if  the  said  sec- 
tions were  herein  re-enacted  and  in  terms 
made  applicable  thereto,  and  any  power  exer- 
ciseable  by  justices  nnder  the  said  section 
may,  for  the  purposes  of  this  section,  be  exer- 
cised by  two  justices  of  the  county  or  place 
where  such  lunatic  is  detained. 

The  Lord  Chancellor,  or  other  authority 
having  power  to  make  orders  with  respect  to 
the  property  of  a  lunatic,  under  sections  twelve, 
thirteen,  and  fourteen  of  the  Lunacy  Regula- 
tion Act,  1862,  shall,  if  satisfied  by  affidavit  or 
otherwise  that  a  person  is  or  has  been  a  crimi- 
nal lunatic,  and  continues  to  be  insane  and  to 
be  in  confinement,  have  xx)wer  to  make  any 
such  order  with  respect  to  the  property  of 
such  person,  and  the  application  thereof  for 
the  maintenance  or  benefit  of  him  or  his 
family,  or  for  carrying  on  his  trade  or  business, 
as  may  be  made  in  pursuance  of  the  Baid 
sections  of  the  Lunacy  Kegulation  Act,  1862. 

(4.)  When  the  criminal  lunatic  was  a  person 
removed  from  India  in  pursuance  of  the  Luna- 
tics Bemoval  (Lidia)  Act,  1851,  all  expenses 
attending  the  removal  of  any  such  person  from 
India,  and  his  safe  custody  and  maintenance, 
shall  continue  to  be  defrayed  in  the  same 
manner  as  if  this  Act  had  not  been  passed. 

11. — (1.)  Sections  eleven  and  twelve  of  the 
Criminal  Lunatic  Asylums  Act,  1860,  shall 
apply  to  every  asylum  or  place  in  which 
criminal  lunatics  are  confined  so  far  as  regards 
those  lunatics,  and  to  the  criminal  lunatics  in 
such  asylum  or  place,  in  all  respects  as  if  such 
asylum  or  place  were  an  asylum  for  criminal 
lunatics  appointed  by  Her  Majesty  in  pur- 
suance of  that  Act,  and  any  officer,  servant, 
or  other  person  committing  any  such  ofi*ence 
as  is  mentioned  in  the  said  section  twelve 
shall  be  liable  to  be  convicted  and  punished 
accordingly. 

(2.)  If  a  person  escapes  while  being  conveyed 
to  an  asylum  or  place  in  pursuance  of  this  Act 
he  may  be  re-taken  at  any  time,  in  like  manner 
as  if  he  had  escaped  from  the  said  asylum. 

12.  A  Secretary  of  State  may  from  time  to 
time  make,  and  when  made  revoke  and  vary, 
regulations  for  the  treatment  of  persons  sen- 
tenced to  or  ordered  to  be  kept  in  penal 
servitude  or  imprisonment  who  appear,  in 
accordance  with  the  said  regulations,  to  be 
from  imbecility  of  mind  either  unfit  for  penal 
discipline  or  unfit  for  the  same  x)enal  discipline 
as  other  prisoners. 


13.  Nothing  in  this  Act  shall  restrain  or 
afiect  the  authority  of  Her  Majesty,  where  She 
may  so  think  fit,  to  make  any  order  with 
respect  to  any  person  for  whose  safe  custody 
during  Her  pleasure  Her  Majesty  is  by  law 
authorised  to  give  order. 

14. — (1.)  Subject  as  herein-after  provided, 
this  Act  shall  apply  to  any  person  wno  at  the 
commencement  of  this  Act  is,  in  pursuance  of 
the  Acts  relating  to  criminal  lunatics,  detained 
in  an  asylum  or  place  of  confinement  for 
lunatics ;  provided  that  any  such  person 
detained  in  pursuance  of  section  six  of  the 
Criminal  Lunatics  Act,  1867,  shall  on  the  com- 
mencement of  this  Act  be  deemed  to  be  a 
person  who  has  become  under  this  Act  a  pauper 
lunatic. 

(2.)  An  order  under  this  Act  for  the  detention 
of  any  person  as  a  pauper  lunatic  may  be  made 
before  €he  commencement  of  this  Act,  but  shall 
not  take  ofiect  until  such  commencement. 

15.  A  warrant  of  a  Secretary  of  State  under 
this  Act  may  be  under  the  hand  of  a  Secretary 
of  State  or  of  an  Under  Secretary  of  State,  and 
mav  be  executed  by  the  person  to  whom  it  is 
addressed,  or  by  any  constable;  and  such 
warrant  when  it  relates  to  a  person  not  in 
custody  may  be  executed  in  like  manner  as  if 
it  were  a  warrant  for  the  arrest  of  a  person 
charged  with  an  ofience,  and  it  shall  be  the 
duty  of  every  constable  to  aid  in  the  execution 
of  every  warrant  of  a  Secretary  of  State  under 
this  Act. 

16.  In  this  Act,  if  not  inconsistent  with  the 
context,  the  following  words  and  expressions 
have  the  meanings  herein-after  assigned  to 
them  respectively  ;  that  is  to  say, 

"Criminal  lunatic"  means  any  of  the 
following  persons : — 

(a)  any  person  for  whose  safe  custody 
during  Her  Majesty's  pleasure  Her 
Majesty  or  the  Admiralty  is  autho- 
rised to  ^ive  order ;  and 

(b)  any  prisoner  whom  a  Secretary  of 
State  or  the  Admiralty  has  in  pur- 
suance of  any  Act  of  Parliament 
directed  to  be  removed  to  an  asylum 
or  other  place  for  the  reception  of 
insane  persons : 

** Prison"  means  any  prison  or  place  of 
confinement  to  which  a  person  may  bo 
committed  whether  on  remand  or  for  trial, 
safe  custody,  or  punishment,  or  othenyise, 
under  any  other  than  civil  process;  and 
"prisoner"  means  any  person  so  com- 
mitted : 

"Secretarv  .of  State"  means  one  of  Her 
Majesty  s  Principal  Secretaries  of  State : 
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The  Admiralty"  means  the  Lord  High 
Admiral  of  the  United  Kingdom,  or  any 
two  or  more  of  the  Commissioners  for 
executing  the  office  of  Lord  High  Admiral 
of  the  United  Kingdom  : 
Superintendent"  includes  any  person  in 
charge  of  an  asylum  or  other  place  for  the 
confinement  of  lunatics : 
Asylum"  means  an  as3'luin  within  the 
meaning  of  the  Lunatic  Asylums  Act, 
1853,  and  an  asylum  for  criminal  lunatics 
appointed  by  Her  Majesty  in  pursuance  of 
the  Criminal  Lunatic  Asylums  Act,  1860, 
and  includes  a  hospital  registered  for  the 
reception  of  lunatics,  but  does  not  include 
a  licensed  honse ;  provided  that  a  hospital 
registered  as  aforesaid  shall  not  be  under 
any  obligation  by  virtue  of  this  Act  to 
receive  any  criminal  lunatic : 
Costs  of  maintenance  "  include,  in  relation 
to  any  lunatic,  the  cost  of  the  lodging, 
clothing,    medicine,    and   care    of   such 


lunatic;  and  "expenses  incurred  xindtf 
' '  this  Act  in  relation  to  a  criminal  Imudac** 
shall  be  deemed  to  include  the  costs  of  hia 
maintenance  as  so  defined. 

17.  The  Acts  mentioned  in  the  Second 
Schedule  to  this  Act  are  hereby  repealed,  as 
from  the  commencement  of  this  Act,  to  the 
extent  shown  in  the  third  column  of  the  said 
schedule ;  but  this  repeal  shall  not  affect  any 
warrant  issued,  or  order  made,  or  thing  dcme 
in  pursuance  of  any  enactment  so  repealed. 

18.  This  Act  shall,  save  as  in  this  Act  other- 
wise provided,  come  into  operation  on  the  first 
day  of  November,  one  thousand  ei^ht  hundred 
and  eiffhty-four,  which  day  is  m  this  Act 
referred  to  as  "the  commencement  of  this 
Act." 

Save  as  in  this  Act  otherwise  expressly 
provided,  this  Act  shall  not  extend  to  Scotland 
or  Lreland. 


THE  FIEST  SCHEDULE. 


Section  1. 


Session  and  Chapter. 


8  &  9  Yict.  c.  100. 


8  &  9  Yict.  c.  107. 


14  k  16  Vict.  c.  81.  - 


23  &  24  Vict.  c.  75. 


25  &  26  Vict.  c.  54.  - 


An  Act  for  the  regulation  of 
the  care  and  treatment  of 
lunatics. 

An  Act  for  the  establishment 
of  a  central  asylum  for  insane 
persons  charged  with  offences 
m  Ireland;  and  to  amend 
the  Act  relating  to  the  pre- 
vention of  offences  by  insane 
persons,  and  the  Acts  re- 
specting asylums  for  the  in- 
sane poor,  in  Ireland;  and 
for  appropriating  the  lunatic 
asylum  in  the  city  of  Cork 
to  the  purposes  of  a  district 
lunatic  asylum. 

An  Act  to  authorise  the  re- 
moval from  India  of  insane 
persons  charged  with  of- 
fences, and  to  give  better 
effect  to  inquisitions  of 
lunacy  taken  in  India. 

An  Act  to  make  better  provi- 
sion for  the  custody  and  care 
of  criminal  lunatics. 

An  Act  to  make  further  pro- 
vision respecting  lunacy  in 
Scotland. 


The  Lunacy  Act,  1845. 

The  Central  Criminal  Lunatic  Asyhim 
(Ireland)  Act,  1845. 


The    Lunatics    Bemoval    (India)  Act, 
1851. 


The  Criminal  Lunatic  Asylums  Act, 
1860. 

The  Lunacy  (Scotland)  Act,  1862. 
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THE  SECOND  SCHEDULE. 


Section  17. 


Session  and  Chapter. 


Title  or  Short  Title. 


Extent  of  Repeal. 


3  &  4  Yict.  c.  54. 


6  &  7  Vict  c.  26. 
16  &  17  Vict.  c.  96 


23  A  24  Vict.  c.  75.  - 


25  &  26  Vict.  c.  86.  - 
27  A  28  Vict.  c.  29.  - 


29  &  30  Vict.  c.  109. 

30  A  31  Vict.  c.  12.  - 
32  &  33  Vict.  c.  78.  - 
44  &  46  Vict.  c.  68.  - 


46  &  47  Vict.  c.  38.  - 


An  Act  for  making  further 
provision  for  the  confine- 
ment and  maintenance  of 
insane  prisoners. 

An  Act  for  regulating  the 
prison  at  Millbank. 

An  Act  to  amend  an  Act  passed 
in  the  ninth  year  of  Her 
Majesty  ''  for  tne  regulation 
' '  of  the  care  and  treatment 
"  of  lunatics." 

An  Act  to  make  better  pro- 
vision for  the  custody  and 
care  of  criminal  lunatics. 


The  Lunacy  Regulation  Act, 
1862. 

An  Act  to  amend  the  Act  third 
and  fourth  Victoria,  chapter 
fifty-four,  for  making  further 
provision  for  the  confine- 
ment and  maintenance  of 
insane  prisoners. 

The  Naval  Discipline  Act, 
1866.    . 

The  Criminal  Lunatics  Act, 
1867. 

The  Criminal  Lunatics  Act, 
1869. 

The  Army  Act,  1881    - 


The   Trial  of  Lunatics  Act, 
1883. 


The  whole  Act. 


Section  twenty-one. 

Section  thirty-eight  from  and  including 
the  words  **  save  as  herein-after  pro- 
vided;" to  the  end  of  that  section. 


Section  two,  the  words  **  of  the  Acts 
herein-before  mentioned,  or  under 
any  other,"  and  the  words  "or  to 
be  unfit  from  imbecility  of  mind 
for  penal  discipline." 

Sections  seven,  nine,  and  ten. 

Section  fifbeen. 

The  whole  Act. 
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Section  eighty,  so  far  as  relates  to  a 

person  imprisoned  in  England. 
The  whole  Act. 

The  whole  Act. 

In  section  one  hundred  and  thirty  so 
much  of  sub-section  five  as  relates  to 
a  person  imprisoned  in  England. 

Sub-section  three  of  section  two. 


Chap.  65. 
New  Parishes  Ads  and  Church  Building  Acts  Amendment  Act,  1884. 

AB8XRACT  OF  THE  ENACTMSNTS. 

1.  Short  UOe. 

Amendment  of  New  Parishes  Ads* 

2.  Power  to  dissolve  district  formed  under  New  Parishes  Acts. 

3.  Amendment  of  s,  1.  o/32  Sf  33  YvA,  c.  94. 

AmandrMfnt  of  Ohureh  Building  Acts, 

4.  Power  to  revoke  or  alter  provision  made  under  s.  18.  o/  1  ^  2  Vict,  c.  107.  wi£h  respect  to  appli- 

cation  of  few  rents. 

5.  Short  titles  of  Ohwrch  BuHdvng  Acts. 

SCHESULB. 


156 


STATUTES  OF  THE  REALM. 


[chap.  G5. 


An  Act  to  further  amend  the  New 
Parishes  Acts  and  the  Church  BuildiDg 
Acts.  (14th  August  1884.) 

Be  it  enacted  by  the  Queen's  most  Excellent 
Majesty,  by  and  with  the  advice  and  consent  of 
the  Lords  Spiritual  and  Temporal,  and  Com- 
mons, in  this  present  Parliament  assembled, 
and  by  the  authority  of  the  same,  as  follows : 

1.  This  Act  may  be  cited  as  the  New 
Parishes  Acts  ana  Church  Building  Acts 
Amendment  Act^  1884. 

Amendment  of  New  Pa/rishes  Acts. 

2. — (1.)  Where,  under  the  New  Parishes  Acts, 
1843,  1844,  and  1856,  or  anv  of  them,  a  dis- 
trict has  been  constituted,  but  a  church  has 
not  been  provided  for  or  allotted  to  such  dis- 
trict, it  shall  be  lawful  for  the  Ecclesiastical 
Commissioners  for  England,  if  it  appears  to 
them  expedient,  to  submit  (with  the  consent 
of  the  Bishop  of  the  diocese  under  his  hand) 
to  her  Majesty  in  Council  a  scheme  for  the 
dissolution  of  such  district,  and  for  the  re-in- 
corporation of  its  area  or  parts  or  part  thereof 
in  tbe  parish  or  parishes  or  district  or  districts, 
ou£  of  which  it  was  constituted,  or  for  the 
addition  of  its  area  or  parts  or  part  thereof  to 
some  other  parish  or  parishes  or  district  or 
districts,  as  to  the  said  Commissioners  may 
appear  most  expedient. 

(2.)  If  an  endowment  has  been  provided  for 
the  district  so  dissolved,  any  scheme  under  this 
section  shall  provide  for  its  return  to  and 
revesting  in  the  body  or  person  who  provided 
the  same ;  and  any  such  scheme  may  contain 
such  other  incidental  or  auxiliary  provisions 
as  the  said  Commissioners  may  deem  necessary 
or  proper. 

(3.)  The  draft  of  any  scheme  made  under 
this  section  must  be  delivered  or  transmitted 
to  every  incumbent  or  minister  and  patron 
affected  thereby;  and  such  scheme  shall  not  be 
submitted  to  Her  Majesty  in  Council  until 
after  the  expiration  of  one  month  next  after 
such  draft  shall  have  been  so  delivered  or 
transmitted,  unless  every  such  incumbent  or 
minister  and  patron  shall  in  the  meantime  con- 
sent thereto ;  and  if  any  person  shall  at  the 
time  of  the  ratification  of  such  scheme  be  the 
incumbent  or  minister  of  the  district  proposed 
to  be  dissolved,  the  scheme  shall  not  have  any 
operation  unless  and  until  such  person  shall 
have  consented  thereto,  or  shall  have  ceased 
to  be  such  incumbent  or  minister. 

(4.)  A  map  or  plan  showing  every  alteration 
of  boundaries  proposed  to  be  effected  by  a 
scheme  under  tnis  section  shall  be  annexed  to 
the  draft  scheme,  and  a  copy  of  such  map  or 


plan  settled  so  as  to  correspond  with  the  pro- 
visions of  the  scheme  as  ratified,  shall  be 
registered  by  the  registrar  of  the  diocese, 
together  with  any  Order  of  Her  Maiesty  in 
Council  ratifying  such  scheme,  but  it  shall  not 
be  necessary  to  publish  any  such  map  or  plan 
in  the  London  Gazette. 

(5.)  Subject  as  aforesaid,  the  provisions  of 
the  said  New  Parishes  Acts  relative  to  the 
making,  publicatioQ,  and  ratification  of  schemes 
shall  apply  to  schemes  tmder  this  section. 

3.  The  powers  as  to  alterations  of  boundaries 
contained  in  the  first  section  of  the  New 
Parishes  Acts  and  Church  Building  Acts 
Amendment  Act,  1869,  shall  be  applicayble  and 
may  be  exercised  in  the  case  of  any  district 
constituted  under  the  New  Parishes  Acts,  1843, 
1844,  and  1856,  or  any  of  them,  in  which  no 
church  shall  have  been  provided  and  conse- 
crated, as  well  as  in  the  case  of  a  district  which 
shall  have  become  a  new  parish  for  ecclesiasti- 
cal purposes. 

AriMTidment  of  Church  BuUding  AeU* 

4.  —(1.)  Where  a  church  or  chapel  has  been 
constituted  the  parish  church  of  a  parish  in  the 
stead  of  the  ancient  parish  churcn  under  the 
Act  passed  in  the  year  1838,  *'To  amend  and 
render  more  effectual  the  Church  Building 
Acts,"  and  provision  has  been  made  under 
section  eighteen  of  the  same  Act  for  the  main- 
tenance of  the  ministers  and  clerks  of  the 
respective  churches,  or  either  of  them,  out  of 
the  pew  rents  of  either  of  such  churches,  it 
shall  be  lawful  for  the  Ecclesiastical  Commis- 
sioners for  England  from  time  to  time  by  deed 
under  their  common  seal,  made  with  the  con- 
sent of  the  Bishop  of  the  diocese,  and  of  every 
patron  and  minister  affected  thereby,  to  revoke 
m  whole  or  part  or  in  any  way  to  sdter  as  they 
may  see  fit  the  deed  or  other  instniment 
mining  such  provision. 

(2.)  A  consent  under  this  section  must  be 
testified  by  writing  under  the  hand  of  the 
person  giviog  the  same,  and  attested  by  at 
least  one  witness. 

(3.)  Any  deed  or  other  instrument  making 
such  provision  as  aforesaid,  which  is  expressed 
to  be  revoked  or  altered  by  a  deed  duly  made  in 
compliance  with  this  section,  shall  to  the 
extent  of  such  revocation  or  alteration  cease  to 
be  in  force  and  become  of  no  effect. 

5.  The  Acts  specified  in  the  Schedule  to  this 
Act  may  together  with  this  Act  be  collectively 
cited  as  the  Church  Building  Acts,  1818  to 
1884 ;  and  each  of  the  said  Acts  may  be  cited 
by  the  short  title  in  the  third  column  of  that 
schedule. 
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Schedule. 


Chureh  Building  Acts. 


Session  and  Chapter. 


Long  Title. 


Short  Title. 


58  Geo.  3.  c.  45. 

[1818.] 

59  G«o.  3.  c.  134. 

[1819.] 


3  Geo.  4.  c.  72. 

[1822.] 


5  Goo.  4.  c.  103. 
[1824.] 


7  &  8  Geo.  4.  c.  72. 

[1827.] 

1  A  2  Will.  4.  c.  38. 
[1831.] 


2  &  3  Will.  4.  c.  61, 
[1832.] 


1  A  2  Vict.  c.  107. 

[1838.] 

2  A  3  Vict.  c.  49. 

[1839.] 


3  A  4  Viot.  0.  60. 
[1840.] 


An  Act  for  bnildinff  and  promoting 
the  building  of  adoitional  churches 
in  popnlons  parishes. 

An  Act  to  amend  and  render  more 
etlectnal  an  Act  passed  in  the  last 
Session  of  Parliament,  for  building 
and  promoting  the  building  of  addi- 
tional churches  in  populous  parishes. 

An  Act  to  amend  and  render  more 
effectual  two  Acts  passed  in  the  fifty^- 
eighth  and  fifty-nmth  years  of  His 
late  Majesty,  for  building  and  pro- 
moting the  building  of  additional 
churches  in  populous  parishes. 

An  Act  to  make  further  provision,  and 
to  amend  and  render  more  effectual, 
three  Acts  passed  in  the  fifty-eighth 
and  fifty-nmth  years  of  His  late 
Majesty,  and  in  the  third  year  of  His 
present  Majesty,  for  building  and 
promoting  the  building  of  additional 
churches  in  populous  parishes. 

An  Act  to  amena  the  Acts  for  building 
and  promoting  the  building  of  addi- 
tional churches  in  populous  parishes. 

An  Act  to  amend  and  renoer  more 
effectual  an  Act  passed  in  the  seventh 
and  eighth  years  of  the  reig^  of  His 
late  Majesty,  intituled  "  iui  Act  to 
amend  the  Acts  for  building  and  pro- 
moting the  building  of  additional 
churches  in  populous  parishes." 

An  Act  to  renaer  more  effectual  an  Act 
passed  in  the  fifty-ninth  year  of  His 
late  Majesty  King  George  the  Third, 
intituled  "An  Act  to  amend  and 
render  more  effectual  an  Act  passed 
in  the  last  session  of  Parliament,  for 
building  and  promoting  the  build- 
ing of  additional  churches  in  popu- 
lous parishes." 

An  Act  to  amend  and  render  more 
effectual  the  Church  Building  Acts. 

An  Act  to  make  better  provision  for 
the  assignment  of  ecclesiastical  dis- 
tricts to  churches  or  chapels 
augmented  by  the  Governors  of  the 
Bounty  of  Queen  Anne,  and  for  other 
purposes. 

An  Act  to  further  amend  the  Church 
Building  Acts. 


The  Church 
1818. 

The  Church 
1819. 


Building  Act, 


Building  Act, 


The  Church 
1822. 


Building  Act, 


The   Church 
1824. 


Building  Act, 


The  Church 
1827. 

The  Church 
1831. 


Building  Act, 


Building  Act, 


The  Church 
1832. 


Building  Act, 


The  Church 

1838. 
The  Church 

1839. 


Building  Act, 
Building  Act, 


The  Church 
1840. 


Building  Act, 
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Session  and  Chapter. 


Long  Title. 


Short  Titk. 


7  &  8  Vict.  c.  66. 

[1844.] 

8  &  9  Yicfc.  c.  70. 

[18-^5.] 

9  &  10  Vict.  c.  68. 

[1846.] 


11  &  12  Vict.  c.  37. 

[1818.] 

14  &  15  Vict.  c.  97. 

[1851.] 
17  &  18  Vict.  c.  32. 

[1854.] 


19  &  20  Vict.  c.  65. 

[1856.] 

32  &  33  Vict.  c.  94. 
[1869.] 


An  Act  concerning  banns  and  mar- 
riages in  certain  district  churches  or 
chapels. 

An  Act  for  tlie  farther  amendment  of 
the  Church  Building  Acts. 

An  Act  for  better  enabling  the  burial 
service  to  be  performed  in  one  chapel 
where  contiguous  burial  grounds 
shall  have  been  provided  for  two  or 
more  parishes  or  places. 

An  Act  to  amend  the  law  relative  to 
the  assignment  of  ecclesiastical 
districts. 

An  Act  to  amend  the  Church  Building 
Acts. 

An  Act  to  facilitate  the  apportionment 
of  the  rent  when  parts  of  lands  in 
lease  are  taken  for  the  purposes  of  the 
Church  Building  Acts. 

An  Act  for  transferring  the  powers  of 
the  Church  Building  Commissioners 
to  the  Ecclesiastical  Commissioners 
for  England. 

An  Act  to  amend  the  New  Parishes 
Acts  and  Church  Building  Acts. 


The  Church  Building  (Bumg 
and  Marriages)  Act,  184i 

The  Church  Building  Act, 

1845. 
The  Church  Building  (Ba- 

rial    Service    in   Chapels) 

Act,  1846. 


The  Church  Building  Act, 
184a 

The  Church  Building  Act, 

1851. 
The  Church  Building  Act, 

1854. 


The  Church  Building  Com- 
missioners (Transfer  of 
Powers)  Act,  1855. 

The  New  Parishes  Acts  and 
Church  Building  Acts 
Amendment  Act,  186i^. 


Chap.  66. 
Bishopric  of  Bristol  Aety  1884. 


AB8TBACT  OF  THE  ENACTMSKT8. 

1.  8hoH  me, 

2.  Application  of  41  ^  42  Viet,  c.  68. 

3.  Provisione  cu  to  constittUion  of  Biehoprio  of  Bristol 

SCHXDULB. 


An  Acb  to  provide  for  the  disunion  of 
the  Sees  of  Gloucester  and  Bristol, 
and  the  constitution  of  a  separate 
Bishopric  of  Bristol. 

(14th  August  1884.) 

Whebeas  by  an  Order  in  Council  made  in 
pursuance  of  the  Act  of  the  session  of  the 
sixth  and  seventh  years  of  the  reign  of  King 
William  the  Fourth,  chapter  seventy-seven, 
intituled  *'  An  Act  for  carrying  into  effect  the 
*'  reports  of  the  Commissioners  appointed  to 


(< 


(I 


C( 


C( 


consider  the  state  of  the  Established  Chnrch 
in  [England  and  Wales  with  reference  to 
ecclesiastical  duties  and  revenues,  bo  &r  as 
thev  relate  to  episcopal  dioceses,  revenBes, 
ana  patronage,"  the  sees  of  G-louoester  tnd 
Bristol  were  united : 

And  whereas  it  is  expedient  that  the  said 
sees  should  be  disunited  and  that  the  bishopric 
of  Bristol  should  be  reconstituted  as  a  separate 
bishopric  with  a  diocese  and  cathedral  chuitb 
in  accordance  with  this  Act : 

Be  it  therefore  enacted  by  the  Queen's  most 
Excellent  Mi^esty,  by  and  with  the  advice  aod 
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conBent  of  the  Lords  Spiritual  and  Temporal, 
and  Commons,  in  this  present  Parliament 
assembled,  and  by  the  authority  of  the  same, 
as  follows : 

1.  This  Act  may  be  cited  as  the  fiishopric  of 
Bristol  Act,  1884. 

2.  Subject  to  the  provisions  of  this  Act,  the 
Bishoprics  Act,  1878,  (in  this  Act  referred  to 
as  the  principal  Act)  shall  have  effect  as  if  the 
bishopric  of  Bristol  were  a  new  bishopric  men- 
tionea  in  the  schedule  to  the  principal  Act, 
and  as  if  the  schedule  to  this  Act  formed  part 
of  the  schedule  to  the  principal  Act,  and  as  if 
the  principal  Act  had  been  passed  at  the  date 
of  the  passing  of  this  Act. 

3.  With  respect  to  the  constitution  of  the 
bishopric  of  Bristol  in  pursuance  of  this  Act, 
the  following  proyisions  shall  have  effect,  that 
is  to  say : 

(1.)  The  dean  and  chapter  of  the  cathedral 
church  of  Bristol  shall  be  the  dean  and 
chapter  of  the  bishopric  of  Bristol  as  con- 
stituted in  pursaance  of  this  Act,  and  in 
the  construction  of  the  principal  Act  shall 
be  deemed  to  have  been  founded  at  the 
time  at  which  the  bishopric  of  Bristol  is 
founded  in  pursuance  of  this  Act  and  the 
principal  Act,  and  so  much  of  the  prin- 
cipal Act  as  applies  to  the  condition  of  a 
bishopric  before  a  dean  and  chapter  is 
constituted  shall  not  apply  to  the  bishopric 
of  Bristol  when  founded  in  pursuance  of 
ibis  Act : 

(2.)  On  the  bishopric  of  Bristol  being  con- 
stituted as  aforesaid,  the  sees  of  Gloucester 
and  Bristol  shall  bo  disunited,  and  the 
bishop  of  the  said  see  of  Gloucester  shall 
cease  to  be  and  to  be  called  Bishop  of 


Gloucester  and  Bristol,  and  shall  continue 
to  be  and  shall  be  called  Bishop  of 
Gloucester,  and  shall  cease  to  possess  and 
exercise  within  or  in  relation  to  any  part 
of  the  diocese  of  Bristol  as  constituted  in 
pursuance  of  this  Act  the  rights,  priyi- 
leges,  and  jurisdictions  conferred  on  the 
Bishop  of  Gloucester  and  Bristol  at  the 
union  of  the  said  bishoprics,  but  save  as 
aforesaid,  the  said  Bishop  of  Gloucester 
shall  continue  to  have  all  such  rights, 
privileges,  and  jurisdictions  as  may  imme- 
diately before  the  constitution  of  the  said 
bishopric  of  Bristol  in  pursuance  of  this 
Act  oe  exerciseable  by  the  Bishop  of 
Gloucester  and  Bristol : 

(3.)  On  the  bishopric  of  Bristol  being  con- 
stituted as  aforesaid,  the  existing  episcopal 
consistory  court  of  Gloucester  shall  be  the 
court  of  the  Bishop  of  Gloucester,  and  the 
existing  episcopal  consistory  court  of 
Bristol  shall  be  the  court  of  the  Bishop  of 
Bristol  : 

(4.)  On  all  future  avoidances  of  the  see  of 
Gloucester  after  the  constitution  of  the 
bishopric  of  Bristol  in  pursuance  of  this 
Act,  tne  licence  for  the  election  of  a  bishop 
of  Gloucester  shall  issue  to  the  dean  and 
chapter  of  the  cathedral  church  of 
Gloucester : 

(5.)  Her  Majesty  may  in  the  Order  in  Council 
constituting  the  said  bishopric  of  Bristol, 
or  in  any  other  Order  in  Council,  insert 
such  provisions  as  to  Her  Majesty  may 
seem  requisite  for  the  purpose  of  effecting 
the  disunion  of  the  sees  of  Gloucester  and 
Bristol,  and  carrying  out  the  intentions  of 
this  Act  in  relation  thereto  ;  and  the  said 

S revisions    shall   on    the   said  Order  in 
buncil  taking  effect,  have  the  same  force 
as  if  enacted  in  this  Act. 


SCHBDULE. 


Biehopric  of  Bristol. 

1.  The  bishop  to  be  Bishop  of  Bristol. 

2.  The  diocese  to  consist  of— 

(a.)  The     deanery     of     Bristol     (City 
Division  and  Bural  Division),  and 

((.)  The  following  three    deaneries   of 
North  Wilts,  that  is  to  say, 
Malmesbury  North,  and 
Malmesbury  South,  and 
Cricklade,  and 


(e.)  The  following  parishes  in  the  county 

of  Somerset,    heretofore  in  the 

diocese  of  Bath  and  Wells ;  that 

is  to  say, 

Easton  in  Gordano  with  Fill, 

and 

Portbury,  and 
Fortishead. 
3.  The  cathedral  church  of  Bristol  to  be  the 
cathedral  church. 
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4.  Subject  to  the  riglits  enjoyed  by  any 
person  at  the  passing  of  this  Act,  there  shaU 
be  transferred  to  the  endowment  fnnd  of  the 
bishopric  of  Bristol,  such  portion  of  the 
endowment  or  income  of  the  bishopric  of 
Gloucester  as  would  if  no  deduction  were  made 
for  first-fruits  and  tenths,  yield  a  net  annual 
sum  of  five  hundred  pounds,  but  such  transfer 


shall  be  subject  to  the  payment  by  the  Bishop 
of  Bristol  of  a  proportionate  part  of  the  first- 
fruits  and  tenths  payable  by  the  Bishop  of 
Gloucester. 

5.  The  bishop  to  be  subject  to  the  metro- 
politan jiirisdiotion  of  the  Archbishop  of 
Canterbury. 


Chap.  67. 
improvement  of  Lands  {Ecclesiastical  Benefices)  Acty  1884. 


ABSTRACT  OF  THE  ENACTMSHT8. 


1.  Ecclesiastical  h/nds  not  to  he  cha/rgedfor  improvement  without  consent  of  patron  and  hishop. 

2.  Short  title. 


An  Act  to  prohibit  charges  for  Improve- 
ments upon  Ecclesiastical  Lands 
otherwise  than  with  the  consent  of 
the  Patron  and  Bishop.  ' 

(14th  August  1884.) 

Whereas  by  the  Improvement  of  Land  Act, 
1864,  the  Inclosure  Commissioners  for  England 
and  Wales  (herein-after  referred  to  as  "the 
Commissioners  **)  are  empowered  upon  appli- 
cation of  corporations  to  sanction  the  charging 
of  their  lanos  with  moneys  borrowed  for  the 
improvement  thereof,  and  it  is  provided 
(section  twenty)  that  when  the  land  to  which 
the  application  relates,  or  any  part  of  such 
land,  IB  held  in  right  of  any  church,  chapel, 
or  other  ecclesiastical  benefice,  the  Commis- 
sioners shall  not  sanction  any  improvement  of 
such  land  or  of  so  much  thereof  as  is  so  held 
unless  and  until  the  patron  of  the  benefice  and 
(in  England)  the  bisnop  of  the  diocese  shall 
signify  to  the  Commissioners  by  writing  under 
their  hands  their  respective  consents  to  such 
application : 

And  whereas  there  are  in  force  certain  Acta 
which  have  been  passed  as  local  and  personal 
Acts,  constituting  companies  with  powers  to 
advance  moneys  for  the  improvement  of  lands, 
under  some  of  which  Acts  powers  exist  whereby 
the  incumbents  of  benefices  can  charge  their 
lands  with  moneys  borrowed  for  the  improve- 
mont  thereof  without  such  consent,  ana  it  is 
expedient  to  extend  to  all  such  cases  similar 


provisions  to  that  contained  in  the  said  section 
twenty  of  the  Lands  Improvement  Act,  1864 : 
Be  it  therefore  enactea  by  the  Queen's  most 
Excellent  Majesty,  by  and  vrith  the  advice  and 
consent  of  the  Lords  Spiritual  and  TemporalT 
and  Commoni^,  in  this  present  ParUament 
assembled,  and  by  the  autnority  of  the  same, 
as  follows : 

1.  The  Commissioners  shall  not  sanction 
any  improvement  of  any  land  held  in  right  of 
any  church,  chapel,  or  other  eccleeiasticai 
benefice  unless  and  until  the  patron  of  such 
benefice,  and  the  bishop  of  the  diocese  in 
which  such  lands  are  situate,  shall  signify  to 
the  Commissioners  by  writing  under  their 
hands  their  consent  respectively  to  each 
application,  nor  shall  any  charge  upon  any 
such  land  of  money  expended,  or  purDorting 
to  be  expended,  for  the  improvement  tnereof, 
whether  under  any  general  or  local  Act,  or 
any  contract  or  agreement,  be  valid  or 
efi^ctual,  and  whether  with  or  withoat  the 
sanction  of  the  Commissioners,  unless  and 
untiJ  the  patron  of  the  benefice  and  ^le  bishop 
of  the  diocese  shall  have  respectively  signified 
their  consent  in  writing  thereto.  Provided 
that  nothing  herein  contained  shall  invalidate, 
or  prejudicially  afi*ect,  any  charge  which  may 
have  been  validly  and  efiectoally  made  before 
the  passing  of  this  Act. 

2.  This  Act  may  be  cited  as  the  ImproTC- 
ment  of  Lands  (Ecclesiastical  Benefices)  Act, 
1884. 
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Chap.  68. 
MiUrimonial  Causes  Act,  1884. 


1B8IBACT  OF  THE  ENACTHSNTS. 

1.  8hori  tiHe. 

2.  Periodic(d  paymmU  in  Jmu  cf  cMaehment. 

3.  SeUlement  of  vnfe*8  property, 

4.  Power  io  vary  orders. 

5.  NofKompliance  wOh  deoree  deemed  to  he  desertion, 

6.  Custody,  §fo,  of  chUd/ren, 

7.  Ad  to  apply  to  England  only. 


An  Act  to  amend  the  Matrimonial  Causes 
Acts.  (14tb  Augast  1884.) 

Whereas  it  is  expedient  to  amend  the  law 
as  to  the  restitution  of  conjugal  rights  in 
England: 

Be  it  enacted  bj  the  Queen's  most  Excellent 
Majeely,  by  end  with  the  adyice  and  consent  of 
the  Lords  Spiritual  and  Temporal,  and  Com- 
mons, in  this  present  Parliament  assembled, 
and  by  the  authority  of  the  same,  as  follows : 

1 .  This  Act  may  be  cited  as  the  Matrimonial 
Causes  Act,  1884. 

2.  From  and  after  the  passing  of  this  Act  a 
decree  for  restitution  of  conjugal  rights  shall 
not  be  enforced  by  attachment,  but  where  the 
application  is  by  the  wife  the  Court  may,  at 
the  time  of  making  such  decree,  or  at  any 
time  afterwards,  order  that  in  the  event  of 
such  decree  not  being  complied  with  within 
any  time  in  that  behau  limited  by  the  Court, 
the  respondent  shall  make  to  the  petitioner 
Buch  periodical  payments  as  may  be  just,  and 
8uch  order  maybe  enforced  in  the  same  manner 
as  an  order  for  alimony  in  a  suit  for  judicial 
separation.  The  Court  may,  if  it  shall  think 
fit,  order  that  the  husband  sbaU,  to  the  satis- 
faction of  the  Court,  secure  to  the  wife  such 
periodical  payment,  and  for  that  purpose  may 
refer  it  to  any  one  of  the  Conveyancing  Counsel 
of  the  Court  to  settle  and  approve  of  a  proper 
deed  or  instrument  to  be  executed  by  all  neces- 
sary parties. 

3.  Where  the  application  for  restitution  of 
conjugal  rights  is  by  the  husband,  if  it  shall 
be  m^e  to  appear  to  the  Court  that  the  wife 
is  entitled  to  any  property,  either  in  possession 
or  reversion,  or  is  in  receipt  of  any  profits  of 
trade  or  earnings,  the  Court  may,  if  it  shall 
think  fit,  order  a  settlement  to  be  made  to  the 
satisfaction  of  the  Court  of  such  property,  or 
any  part  thereof,  for  the  benefit  of  the  petitioner 

YoL.  LXin.— Law  Joub.  Stat. 


and  of  the  children  of  the  marriage,  or  either 
or  any  of  them,  or  may  order  such  part  as  the 
Court  may  think  reasonable  of  such  profits  of 
trade  or  earnings  to  be  periodically  paid  by 
the  respondent  to  the  petitioner  for  nis  own 
benefit,  or  to  the  petitioner  or  any  other  person 
for  the  benefit  of  the  children  of  the  marriage, 
or  either  or  any  of  them. 

4.  The  Court  may  from  time  to  time  vary 
or  modify  any  order  for  the  periodical  payment 
of  money,  either  by  altering  the  times  of  pay- 
ment  or  by  increasing  or  diminishing   tn< 


e 


amount,  or  may  temporarily  suspend  the  same 
as  to  the  whole  or  any  part  of  the  money  so 
ordered  to  be  paid,  and  again  revive  the  same 
order  wholly  or  in  part,  as  the  Court  may 
think  just. 

5.  If  the  respondent  shall  fail  to  comply 
with  a  decree  of  the  Court  for  restitution  of 
conjugal  rights  such  respondent  shall  there- 
upon be  deemed  to  have  been  guilty  of  desertion 
without  reasonable  cause,  and  a  suit  for  judicial 
separation  may  be  forthwith  institutea,  and  a 
sentence  of  judicial  separation  may  be  pro- 
nounced although  the  period  of  two  years  may 
not  have  elapsed  since  the  failure  to  comply 
with  the  decree  for  restitution  of  conjugal 
rights ;  and  when  any  husband  who  has  been 
gmlty  of  desertion  by  failure  on  his  part  to 
comply  with  a  decree  for  restitution  of  conjugal 
rights  has  idso  been  guilty  of  adultery,  the 
wife  may  forthwith  present  a  petition  for  dis- 
solution of  her  marria{|;e,  and  the  Court  may 
pronounce  a  decree  nisi  for  the  dissolution  of 
the  marriage  on  the  grounds  of  adultery  coupled 
with  desertion.  Such  decree  nisi  shall  not  be 
made  absolute  until  after  the  expiration  of  six 
calendar  months  from  the  pronouncing  thereof, 
unless  the  Court  shall  fix  a  shorter  time, 

6.  The  Court  may,  at  any  time  before  final 
decree  on  any  application  for  restitution  of 
conjugal  rights,  or  after  final  decree  if  the 
respondent   shall   fail  to  comply  therewith, 
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upon  application  for  that  purpose,  make  from 
time  to  time  all  6uch  oraers  and  provisionB 
with  respect  to  the  custody,  maintenance,  and 
education  of  the  children  of  the  petitioner  and 
respondent  as  might  have  been  made  by  interim 


orders  daring  the  pendency  of  a  trial  for  judiciAl 
separation  between  the  same  parties. 

7.  This  Act  shall  not  extend  to  Scotland  or 
Ireland. 


Chap.  69. 
Cholera^  %c.  Protection  {Ireland)  Act^  1884. 


▲BSTRACT  Of  THE  ENACTHENTS. 

1.  Short  title, 

2.  Acquisition  ofnteafor  IhOipiidU, 

3.  Incidence  of  charge. 


An  Act  to  make  better  provision  against 
Cholera  and  other  dangerous  Epidemic 
Diseases.  (14th  August  1884.) 

Be  it  enacted  by  the  Qaeen*8  most  Excellent 
Majesty,  by  and  with  the  advice  and  consent 
of  the  Lords  Spiritual  and  Temporal,  and 
Commons,  in  this  present  Parliament  assem- 
bled, and  by  the  authority  of  the  same,  as 
follows : 

1.  This  Act  may  be  cited  as  the  Cholera,  <!ko. 
Protection  (Ireland)  Act,  1884. 

2.  When  nnder  the  provisions  of  any  Act 
the  sanitary  authority  in  Ireland  is  empowered 
to  acquire  a  site  for  a  cholera  or  other  hospital 
within  its  district,  it  may,  with  the  sanction  of 
the  Local  Government  Board,  exercise  such 
power  for  the  acquisition  of  a  site  for  such 

Surpose  without,  but  contiguous  to,  the  said 
istrict. 


3.  Whenever,  under  clause  'three  of  the 
forty-sixth  and  forty-seventh  Victoria,  chapter 
fifty -nine,  the  Local  Grovemment  Board,  Ire- 
land, directs  any  urban  sanitary  authority  to 
superintend  and  see  to  the  execution  of  such 
regulations,  which  otherwise  would  be  the 
dut^  of  any  board  or  boards  of  guardians,  the 
sanitary  authority  may,  in  any  rate  appli- 
cable to  the  purposes  of  the  Public  Health 
(Ireland)  Act,  1878,  insert  a  separate  item  for 
the  amount  necessary  or  estimated  to  be  neces- 
sary to  defray  the  expenses  incurred  by  them 
in  the  execution  and  snperintondence  of  such 
regulations,  or  in  paying  off  any  loan  LDCuired 
by  them  under  the  second  section  of  the  Act  of 
the  session  of  the  forty-sixth  and  forty-seTenth 
years  of  the  reign  of  Her  present  Majeetr. 
chapter  fifty-nine;  and  all  the  provisions  of 
the  Acts  for  the  relief  of  the  poor  in  Ireland 
relative  to  the  division  of  rates  between owncn 
and  occupiers  of  rateable  hereditaments,  and 
as  to  deductions  from  rent  on  account  of  rate, 
shall  apply  to  such  separate  item  as  if  it  were 
a  rate  for  the  relief  of  the  poor. 


Chap.  70. 
Municipal  Elections  {Corrupt  and  Illegal  Practices)  Act^  1884. 


1.  ShoH  tUle. 


ABmUCT  or  THB  EHACTMENn. 


Corrupt  Practices, 


2.  Definition  and  punishment  of  eorrt^t  practice  at  municipal  election. 

3.  Incapacity  of  candidate  reported  gutlty  of  contipt  practice. 
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lUegdl  Practices, 

4.  Certain  expenditure  to  he  illegal  practice, 

5.  Expense  in  excess  of  maximum  to  bs  illegal  practice. 

6.  Voting  by  prohibited  persons  and  publishing  of  false  statements  of  withdrawal  to  be  illegal, 

7.  Punishment  on  conviction  of  illegal  practice. 

8.  Incapacity  ofeandidale  reported  guilty  of  illegal  practice. 

Illegal  Payment,  Employment,  and  Hiring, 

9.  Providing  of  money  for  illegal  practice  or  payment  to  be  illegal  payment. 

10.  Employment  of  hackney  carriages,  or  of  carnages  and  houses  h^tfor  hire, 

11.  Corrupt  withdrawal  from  a  candidaiwe, 

12.  Certain  expenditure  to  be  illegal  payment. 

13.  Certain  employment  to  be  illegal, 

14.  Name  and  address  of  pointer  on  placards, 
16.  Saving  for  creditors, 

16.  Use  of  certain  premises  for  committee  rooms  or  meetings  to  be  illegal  hiring. 

17.  Punishment  of  iU^al  payment,  employment,  or  hiring, 

18.  Avoidance  of  election  for  extensive  illegal  practices,  Sfc. 


Excuse  and  Exception  for  Corrupt  or  Illegal  Practice  or  Illegal  Payment,  Employment,  or  Hiring. 

19.  Report  exonerating  ca/ndidate  in  certain  cases  of  corrupt  and  illegal  practice  by  agents, 

20.  Power  of  High  Court  and  eleciion  court  to  except  innocent  act  from  being  iUegcd  practi^re,  ^c. 


19.  Report  exonerating  ca/ndidate  in  eei'tain  cases  of  corrupt  and  illegal  practice  by  agents, 

spt  innocent  act  from  being  iV 
21.  Sending  in  claims  and  maMng  payments  for  election  expenses. 


Disqualification  of  electors, 

22.  Prohibition  of  persons  guilty  of  offences  from  voting, 

23.  Application  of  ss.  27  ^  dS  of  4S  ^  47  Vict,  c.  61. 

24.  lAsi  in  burgess  roU  of  persons  incapacitated  for  voting  by  corrupt  or  illegal  practices^ 

Proceedings  on  Election  Petitions, 

26.  Petition  for  iUegal  practice.     Time  for  presentation  of  petition  alleging  illegal  practices, 

26.  Withdrawal  of  election  petition. 

27.  Continuation  of  trial  of  election  petition, 

28.  Attendance  of  Director  of  public  prosecutions  on  trial  of  election  petition,  and  prosecution  by 

him  of  offenders, 

29.  Power  to  election  court  to  order  payment  by  borough  or  individual  of  costs  of  election  petition. 

Miscellaneous, 

30.  Oeueral  provisions  as  to  prosecution  of  offences  under  this  Act. 

31.  Person  incapaciied  by  conviction  or  report  to  vacate  seat  or  office, 

32.  Payment  and  recovery  of  costs, 

33.  Service  of  notices, 

34.  Definitions, 

36.  Application  to  city  of  London  of  Act  and  of  Part  IV.  of  45^46  Vict,  c,  50. 

Application  of  Act  to  other  Elections, 

36.  Application  of  this  Act  and  PaH  IV,  o/46  ^  46  Vict.  e.  60.  to  other  elections, 

37.  Exemption  from  provisions  as  to  maximum  expenses. 

Bepeal. 

38.  Bepeal  of  Acts, 

39.  Commencement  of  Act, 

Extent  of  Act 

40.  Act  not  to  extend  to  Scotland  or  Ireland, 

41.  Duration  of  Act. 

SCH£DULE8. 

1  2 
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An  Act  for  the  better  Prevention  of 
Corrupt  and  Illegal  Practices  at  Muni- 
cipal and  other  Elections. 

(14th  August  1884.) 

Be  it  enacted  by  the  Queen's  most  Excellent 
Majesty,  by  and  with  the  advice  and  consent 
of  the  Lords  Spiritual  and  Temporal,  and 
Commons,  in  this  present  Parliament  assem- 
bled, and  by  the  authority  of  the  same,  as 
follows  ;  (that  is  to  say,) 

1.  This  Act  may  be  cited  as  the  Municipal 
Elections  (Corrupt  and  Illegal  Practices)  Act, 
1884. 

Comipt  Practices. 

2.  (1.)  The  expression  "  corrupt  practice  "  in 
this  Act  means  any  of  the  following  offences, 
namely,  treating,  undue  influence,  bribery, 
and  personation  as  defined  by  the  enactments 
set  forth  in  Part  One  of  the  Third  Schedule  to 
this  Act,  and  aiding,  abetting,  counselling,  and 
procuring  the  commission  of  the  offence  of 
personation. 

(2.)  A  person  who  commits  any  corrupt 
practice  in  reference  to  a  municipal  election 
shall  be  guilty  of  the  like  offence,  and  shall  on 
conviction  be  liable  to  the  like  punishment, 
and  subject  to  the  like  incapacities,  as  if  the 
corrupt  practice  had  been  committed  in  refe- 
rence to  a  parliamentary  election. 

3.  (1.)  Where  upon  the  trial  of  an  election 
petition  respecting  a  municipal  election  for  a 
borough  or  ward  of  a  borough  it  is  found  by  the 
report  of  an  election  court  made  in  pursuance 
of  section  ninety-three  of  the  Municipal  Cor- 
porations Act,  1882,  that  any  corrupt  practice, 
other  than  treating  and  undue  influence,  has 
been  proved  to  have  been  committed  in  refe- 
rence to  such  election  by  or  with  the  knowledge 
and  consent  of  any  candidate  at  such  election, 
or  that  the  offence  of  treating  or  undue  influ- 
ence has  been  proved  to  have  been  committed 
in  reference  to  suoh  election  by  anv  candidate 
at  such  election,  that  candidate  shall  not  be 
capable  of  ever  holding  a  corporate  office  in  the 
said  borough,  and  if  he  has  been  elected  hia 
election  shall  be  void ;  and  he  shall  further  bo 
subject  to  the  same  incapacities  as  if  at  the 
date  of  the  said  report  he  had  been  convicted 
of  a  corrupt  practice. 

(2.)  Upon  the  trial  of  an  election  petition 
respecting  a  municipal  election  for  a  borough 
or  ward  of  a  borough  in  which  a  charge  is 
made  of  any  corrupt  practice  having  oeeu 
committed  in  reference  to  such  election,  the 
election  court  shall  report  in  writing  to  the 
High  Court  whether  any  of  the  candidates  at 


such  election  has  been  ^^ty  by  his  agents  of 
any  corrupt  practice  m  reference  to  such 
election,  and  ii  the  report  is  that  any  candidate 
at  such  election  has  been  guilty  by  his  agents 
of  a  corrupt  practice  in  reference  to  such 
election,  that  candidate  shall  not  be  capable  of 
being  elected  to  or  holding  any  corporate  office 
in  the  said  borough,  during  a  period  of  three 
years  from  the  date  of  the  report,  and  if  he  haa 
been  elected,  his  election  shall  be  void. 

lUegai  PraoHeeB. 

4.  (1.)  No  payment  or  contract  for  payment 

shall,  for  the  purpose  of  nromotingor  procuring 

the  election   of  a  canoidate  at  a  mnnicipsl 

election,  be  made — 

(a)  on  account  of  the  conveyance  of  electors 

to  or  from  the  poll  whether  for  the  hiring 

of  horses  or  carriages,  or  for  railway  fares. 

or  otherwise ;  or 

(7>)  to  an  elector  on  account  of  the  use  of  any 

house,  land,  building,  or  premises  for  the 

exhibition  of  any  address,  bill,  or  notice, 

or  on  account  of  the  ezhibitiaii  of  any 

address,  bill,  or  notice ;  or 

(c)  on  account  of  any  committee  room  in 

excess^  of  the  number  allowed  by  this  Act 

(that  is  to  say),  if  the  election  is  far  a 

borough    one    committee    room   for  the 

borough,  and  if  the  election  is  for  a  ward 

one  committee  room  for  the  ward,  and  if 

the  number  of  electors  in  such  borough  or 

ward  exceeds  two  thousand,  one  addition^ 

committee  room  for  every  two  thousand 

electors    and    incomplete    part  of   two 

thousand  electors,  over  and  M>ove  the  aaid 

two  thousand. 

(2.)  Subject  to  such  exception  as  may  be 

allowed   in   pursuance   of  this  Act,  if  any 

payment  or  contract  for  payment  is  Imowinglr 

made  in  contravention  of  this  aectioa  cdlh^ 

before,  during,  or  after  a  municipal  election. 

the  person  making  such  pavment  or  contract 

shall  be  guilty  of  an  illegal  practice,  and  any 

person  receiving   such  payment  or  being  a 

Sarty  to  any  such  contract,  knowing  the  same 
)  be  in  contravention  of  this  Act,  shall  also 
be  guilty  of  an  illegal  practice. 

(3.)  Provided  that  where  it  is  the  ordinary 
business  of  an  elector  as  an  advertising  agent 
to  exhibit  for  payment  bills  and  advertiee- 
ments,  a  payment  to  or  contract  with  socb 
elector  if  made  in  the  ordinary  course  of 
business,  shall  not  be  deemed  to  be  an  illegal 
practice  within  the  meaning  of  this  section. 

5.  (1.)  Subject  to  such  exception  as  may  be 
allowed  in  porsoance  of  this  Act,  no  sum  shall 
be  paid  and  no  expense  shall  be  incnired  by  or 
on  behalf  of  a  candidate  at  an  election,  whether 
before,  during,  or  after  an  election,  on  aocooat 
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of  or  in  respect  of  tho  condact  or  management 
of  0noh  election,  save  that  in  the  caae  of  an 
election  of  a  ooancillor  a  snm  may  be  paid  and 
expense  incurred  not  in  excess  of  the  maximnm 
amount  following ;  (that  is  to  say,) 

The  sum  of  twenty-five  ponnds,  and,  if  the 
number  of  electors  in  the  borongh  or  ward 
exceeds  five  hxmdred,  an  additional  amount 
of  threepence  for  each  elector  above  tho 
first  five  hundred  electors. 

(2.)  Any  candidate  or  agent  of  a  candidate 
or  person  who  knowinely  acts  in  contravention 
of  this  section  shall  be  guilty  of  an  illegal 
practice. 

(3.)  Where  there  are  two  or  more  joint 
candidates  at  an  election  the  maximum  amount 
of  expenses  shall,  for  each  of  such  joint  candi- 
dates, be  reduced  by  one  fourth,  or  if  there 
are  more  than  two  joint  candidates  by  one 
third. 

(4.)  Where  two  or  more  candidates  at  the 
election,  by  themselves  or  any  agent  or  agents, 
hire  or  use  the  same  committee  rooms  for  such 
election,  or  employ  or  use  the  services  of  the 
same  clerks,  messengers,  or  polling  agent  at 
such  election,  or  publish  a  joint  address  or 
joint  circular  or  notice  at  such  election,  those 
candidates  shall  be  deemed  for  the  purposes  of 
this  enactment  to  be  joint  candidates  at  such 
election :  Provided  that — 

(a.)  The  employment  and  use  of  the  same 
committee  room,  clerk,  messenger,  or 
polling  agent,  if  accidental  or  casual,  or  of 
a  trivial  and  unimportant  character,  shall 
not  be  deemed   of  itself    to   constitute 

r arsons  joint  candidates : 
Nothinff  in  this  enactment  shall  pre- 
vent  canoidates  from  ceasing  to  be  joint 
candidates : 
(e.)  Where  any  excess  of  expenses  above  the 
maximum  allowed  for  one  of  two  or  more 
ioint  candidates  has  arisen  owin^  to  his 
having  ceased  to  be  a  joint  candidate,  or 
to  his  having  become  a  joint  candidate 
after  having  begun  to  conduct  his  election 
as  a  separi^  candidate,  and  such  ceasing 
or  beginning  was  in  ffood  faith,  and  such 
excess  is  not  more  Uian  under  the  cir* 
cumstances  is  reasonable,  and  the  total 
expensee  of  such  candidate  do  not  exceed 
the  maximum  amount  allowed  for  a 
separate  candidate,  such  excess  shall  be 
deemed  to  have  arisen  from  a  reasonable 
cause  within  the  meaning  of  the  enact« 
mente  respecting  the  allowance  by  the 
High  Court  or  election  court  of  an 
exception  from  the  provisions  of  this  Act 
whicn  would  otherwise  make  an  act  an 
illegal  prootioe.  and  the  candidate  may  bo 
relieved    accordingly    from    the    conse- 


quences of  having  incurred  such  excess  of 
expenses. 

6.  (1.)  If  any  person  votes  or  induces  or 
procures  any  person  to  vote  at  a  municipal 
election,  knowmg  that  he  or  such  person  is 
prohibited,  whether  by  this  or  any  other  Act, 
from  voting  at  such  election,  he  shall  be  guilty 
of  an  illegal  practice. 

(2.)  Anv  person  who  before  or  during  a 
municipal  election  knowingly  publishes  a  false 
statement  of  the  withdmwal  of  a  candidate  at 
such  election  for  the  purpose  of  promoting  or 
procuring  the  election  of  another  candidate 
shall  be  guilty  of  an  illegal  practice. 
^  (3.)  Provided  that  a  canaidate  shall  not  be 
liable,  nor  shall  his  election,  be  avoided,  for 
any  illeg|al  practice  under  this  section  com- 
mitted without  his  knowledge  and  consent. 

7.  A  person  guilty  of  an  ille^l  practice  in 
reference  to  a  municipal  election,  shall  on 
summary  conviction  be  liable  to  a  fine  not 
exceeding  one  hundred  pounds  and  be  incapable 
during  a  period  of  five  years  from  the  date  of 
his  conviction  of  being  registered  as  an  elector 
or  voting  at  any  election  (whether  it  be  a  par- 
liamentary election  or  an  election  for  a  public 
office  within  the  meaning  of  this  Act)  held  for 
or  within  the  borough  in  which  the  illegal 
practice  has  been  committed. 

8.  (1.)  An  illegal  practice  within  the  mean- 
ing of  this  Act  shall  be  deemed  to  be  an  ofienoe 
against  Part  Four  of  the  Municipal  Corpo- 
rations Act,  1882,  and  a  petition  alleging  snoli 
illegal^  practice  may  be  presented  and  tried 
accordingly. 

(2.)  Upon  the  trial  of  an  election  petition 
respecting  a  municipal  election  for  a  IxHrongh 
or  ward  of  a  borough  in  which  a  charge  is 
made  of  any  illegal  practice  having  been  com- 
mitted in  reference  to  such  election,  the  elec- 
tion court  shall  report  in  writing  to  the  High 
Court  whether  any  of  the  candidates  at  such 
election  has  been  guilty  by  himself  or  his 
agents  of  an  illegal  practice  in  reference  to 
such  election,  and  if  the  report  is  that  a  can* 
didate  at  such  election  has  been  guilty  by  him- 
self or  his  agents  of  an  illegal  m*actico  in 
reference  to  such  election,  tho  candidate  shall 
not  be  capable  of  being  elected  to  or  of  holding 
any  corporate  office  in  the  said  borough  during 
the  period  for  which  he  was  elected  to  serve, 
or  for  which  if  elected  he  might  have  served, 
and  if  he  was  elected,  his  election  shall  be 
void ;  and,  if  the  report  is  that  such  candidate 
has  himself  been  guilty  of  such  illegal  practice, 
he  shall  also  be  subject  to  the  same  incapa* 
cities  as  if  at  the  date  of  the  report  he  had 
been  convicted  of  such  illegal  x)nictice. 
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An  Act  for  the  better  Prevention  of 
Corrupt  and  Illegal  Practices  at  Muni- 
cipal and  other  Elections. 

(14th  August  1884.) 

Be  it  enacted  by  the  Queen's  most  Excellent 
Majesty,  by  and  with  the  advice  and  consent 
of  the  Lords  Spiritual  and  Temporal,  and 
Commons,  in  this  present  Parliament  assem- 
bled, and  by  the  authority  of  the  same,  as 
follows  ;  (that  is  to  say,) 

1.  This  Act  may  be  cited  as  the  Municipal 
Elections  (Corrupt  and  Illegal  Practices)  Act, 
1884. 

Comipi  Practices. 

2.  (1.)  The  expression  "  corrupt  practice  *'  in 
this  Act  means  any  of  the  followmg  offences, 
namely,  treating,  undue  influence,  bribery, 
and  personation  as  defined  by  the  enactments 
set  forth  in  Part  One  of  the  Third  Schedule  to 
this  Act,  and  aiding,  abetting,  counselling,  and 
procuring  the  commission  of  the  offence  of 
personation. 

(2.)  A  person  who  commits  any  corrupt 
practice  in  reference  to  a  municipal  election 
shall  be  guilty  of  the  like  offence,  and  shall  on 
conviction  be  liable  to  the  like  punishment, 
and  subject  to  the  like  incapacities,  as  if  the 
corrupt  practice  had  been  committed  in  refe- 
rence to  a  parliamentary  election. 

3.  (1.)  Where  upon  the  trial  of  an  election 
petition  respecting  a  municipal  election  for  a 
borough  or  ward  of  a  borough  it  is  found  by  the 
report  of  an  election  court  made  in  pursuance 
of  section  ninety-three  of  the  Municipal  Cor- 
porations Act,  1882,  that  any  corrupt  practice, 
other  than  treating  and  undue  influence,  has 
been  proved  to  have  been  committed  in  refe- 
rence to  such  election  by  or  with  the  knowledge 
and  consent  of  any  candidate  at  such  election, 
or  that  the  offence  of  treating  or  undue  influ- 
ence has  been  proved  to  have  been  committed 
in  reference  to  snch  election  by  any  candidate 
at  such  election,  that  candidate  shall  not  be 
capable  of  ever  holding  a  corporate  office  in  the 
said  borough,  and  if  he  has  been  elected  his 
election  shall  be  void ;  and  he  shall  further  be 
subject  to  the  same  incapacities  as  if  at  the 
date  of  the  said  report  he  had  been  convicted 
of  a  corrupt  practice. 

(2.)  Upon  the  trial  of  an  election  petition 
respecting  a  municipal  election  for  a  borough 
or  ward  of  a  borough  in  which  a  charge  is 
made  of  any  corrupt  practice  having  been 
committed  in  reference  to  such  election,  the 
election  court  shall  report  in  writing  to  the 
High  Court  whether  any  of  the  candidates  at 


Buoh  election  has  been  guilty  by  his  agents  of 
any  corrupt  practice  in  ^  reference  to  such 
election,  and  it  the  report  is  that  any  candidate 
at  such  election  has  oeen  guilty  by  his  agents 
of  a  corrupt  practice  in  reference  to  such 
election,  that  candidate  shall  not  be  capable  of 
being  elected  to  or  holding  any  corporate  office 
in  the  said  borough,  during  a  period  of  three 
vears  from  the  date  of  the  report,  and  if  he  has 
been  elected,  his  election  shall  be  void. 

IUeg<d  FraeHeeB. 

4.  (1.)  No  payment  or  contract  for  payment 
shall,  for  the  purpose  of  promoting  or  procnring 
the  election  of  a  canoidate  at  a  municipal 
election,  be  made — 

(a)  on  account  of  the  conveyance  of  electon 
to  or  from  the  poll  whether  for  the  hiring 
of  horses  or  carriages,  or  for  railway  fares, 
or  otherwise ;  or 

(b)  to  an  elector  on  account  of  the  use  of  anj 
house,  land,  building,  or  premises  for  the 
exhibition  of  any  address,  bill,  or  notice, 
or  on  account  of  the  exhibitian  of  any 
address,  bill,  or  notice ;  or 

(o)  on  account  of  any  committee  room  in 

excess  of  the  number  allowed  by  this  Act 

(that  is  to  say),  if  the  election  is  for  a 

borough    one    committee    room   for  the 

borough,  and  if  the  election  is  for  a  ward 

one  committee  room  for  the  ward,  and  if 

the  number  of  electors  in  snch  borough  or 

ward  exceeds  two  thousand,  one  additional 

committee  room  for  every  two  thousand 

electors    and    incomplete    part  of   two 

thousand  electors,  over  and  M>ove  the  said 

two  thousand. 

(2.)  Subject  to  snch  exception  as  may  he 

allowed    in    pursuance    of   this  Act,  if  any 

payment  or  contract  for  payment  is  knowingly 

made  in  contravention  of  this  section  either 

before,  during,  or  after  a  municipal  election, 

the  person  making  such  paymemt  or  contract 

shall  be  guilty  of  an  illegal  practice,  and  any 

person  receiving   such  payment  or  being  a 

party  to  any  sucn  contract,  knowing  the  same 

to  bo  in  contravention  of  this  Act,  shall  also 

be  guilty  of  an  illegal  practice. 

(3.)  Provided  that  where  it  is  the  ordinary 
business  of  an  elector  as  an  advertising  agent 
to  exhibit  for  payment  bills  and  advertise- 
ments, a  payment  to  or  contract  wi^  snch 
elector  if  made  in  the  ordinary  coarse  of 
business,  shall  not  be  deemed  to  be  an  illegal 
practice  within  the  meaning  of  this  section. 

5.  (1.)  Subject  to  such  exception  as  may  he 
allowed  in  pursuance  of  this  Act,  no  sum  shall 
be  paid  ana  no  expense  shall  be  incurred  by  or 
on  behalf  of  a  candidate  at  an  election,  whether 
before,  during,  or  after  an  election,  on  account 
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and  the  payment  of  any  sum,  and  the  incurring 
of  any  expense,  in  excess  of  a  certain 
maximum,  shall  not  affect  the  right  of  any 
creditor  who,  when  the  contract  was  made  or 
the  expense  was  incurred,  was  ignorant  of  the 
same  being  in  contravention  of  this  Act. 

16.  (1.)  (a.)  Any  premises,  which  are  licensed 
for  the  sale  of  any  intoxicating  liquor  for 
consumption  on  or  off  the  premises,  or  on 
which  refreshment  of  any  kind  (whether  food 
or  drink)  is  ordinarily  sold  for  consumption  on 
the  premises,  or 

Qf.)  Any  premises  where  any  intoxicating 
liquor  is  supplied  to  members  of  a  club,  society, 
or  association,  or  any  part  of  any  such 
premises, 

shall  not,  for  the  purpose  of  promoting  or 
procuring  the  election  of  a  candidate  at  a 
municipal  election,  be  used  either  as  a  com- 
mittee room  or  for  holding  a  meeting,  and  if 
any  person  hires  or  uses  any  such  premises  or 
any  part  thereof  in  contravention  of  this 
section  he  shall  be  guilty  of  illegal  hiring,  and 
the  person  letting  or  permitting  the  use  of 
such  premises  or  part  tnereof,  if  he  knew  it 
was  intended  to  use  the  same,  in  contra- 
vention of  this  section,  shall  also  be  guilty  of 
illegal  hiring. 

(2.)  Provided  that  nothing  in  this  section 
shall  apply  to  any  part  of  such  premises  which 
is  ordinarily  let  for  the  purpose  of  chambers 
or  offices  or  the  holding  of  public  meetings  or 
of  arbitrations,  if  such  part  has  a  separate 
entrance  and  no  direct  communication  with 
any  part  of  the  premises  on  which  any 
intoxicating  liquor  or  refreshment  is  sold  or 
supplied  as  aforesaid. 

17.  (1.)  A  person  guilty  of  an  offence  of 
illegal  payment,  employment,  or  hiring  shall, 
on  summary  conviction,  be  liable  to  a  fine  not 
exceeding  one  hundred  pounds. 

(2.)  Where  an  offence  of  illegal  pavment, 
employment,  or  hiring  is  committea  by  a 
candidate,  or  with  his  knowledge  and  consent, 
such  candidate  shall  be  guilty  of  an  illegal 
practice. 

18.  Where  upon  the  trial  of  an  election 
petition  respecting  a  municipal  election  for  a 
borough  or  ward  of  a  borougn  it  is  found  by 
the  election  court  that  illegal  practices  or 
offences  of  illegal  payment,  employment,  or 
hiring,  committed  in  reference  to  such  elec- 
tion for  the  purpose  of  promoting  the  election 
of  a  candidate  at  that  election,  have  so  exten- 
sively prevwled  that  they  may  be  reasonably 
supposed  to  have  affected  the  result  of  that 
election,  the  election  court  shall  report  such 
finding  to  the  High  Court,  and  the  election  of 


such  candidate,  if  he  has  been  elected,  shall 
bo  void,  and  he  shall  not,  during  the  period 
for  which  he  was  elected  to  serve,  or  for  which, 
if  elected,  he  might  have  served,  be  capable  of 
being  elected  to  or  holding  any  corporate 
office  in  the  said  borough. 

Extmse  and  Exertion  for  Cat^'upt  or  lUegal 
Praciiee  or  lUegaZ  PaymetU,  Employment ^ 
or  Hiring, 

19.  Where,  upon  the  trial  of  an  election 
petition  respecting  a  municipal  election,  the 
election  court  reports  that  a  candidate  at  such 
election  has  been  guilty  by  his  agents  of  the 
offence  of  treating  and  undue  influence,  and 
illegal  practice,  or  of  any  of  such  offences,  in 
reference  to  such  election,  and  the  election 
court  further  report  that  the  candidate  has 
proved  to  the  court — 

(a.)  That  no  corrupt  or  illegal  practice  was 
committed  at  such  election  by  the  candi- 
date or  with  his  knowledge  or  consent, 
and  the  offences  mentioned  in  the  said 
report  were  committed  without  the  sanc- 
tion   or  connivance  of  such   candidate; 
and 
(6.)  That  all  reasonable  means  for  preventing 
the  commission    of  corrupt  and   illegiu 
practices  at  such  election  wcro  taken  by 
and  on  behalf  of  the  candidate ;  and 
(c.)  That  the  offences  mentioned  in  the  said 
report  were  of  a  trivial,  unimportant,  and 
limited  character ;  and 
(d.)  That  in  all  other  respects  the  election 
was  free  from  any  corrupt  or  illegal  prac- 
tice on  the  part  of  such  candidate  and  of 
his  agents ; 
then  the  election  of  such  candidate  shall  not, 
by  reason  of  the  offences  mentioned  in  such 
report,  be  void,  nor  shall  the  candidate  be  sub- 
ject to  any  incapacity  under  this  Act. 

20.  Where,  on  application  made,  it  is  shown 
to  the  High  Court  or  to  a  municipal  election 
court  by  such  evidence  as  seems  to  the  Court 
sufficient — 

(a.)  that  any  act  or  omission  of  a  candidate 
at  a  municipal  election  for  a  borough  or 
ward  of  a  borough,  or  of  any  agent  or 
other  person,  would,  by  reason  of  being  in 
contravention  of  any  of  the  provisions  of 
this  Act.,  be  but  for  this  section  an  illegal 
practice,  payment,  employment,  or  hiring ; 
and 

(&.)  that  such  act  or  omission  arose  from  in- 
advertence or  from  accidental  miscalcula- 
tion or  from  some  other  reasonable  cause 
of  a  like  nature,  and  in  any  case  did  not 
arise  from  any  want  of  good  faith ;  and 
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lUegal  Taymeni,  Employment,  and  Hiring. 

9.  Where  a  person  knowingly  provides  money 
for  any  payment  which  is  contrary  to  the  pro- 
visions of  this  Act,  or  for  any  expenses  incurred 
in  excess  of  any  maximum  amount  allowed  by 
this  Act,  or  for  replacing  any  money  expended 
in  any  such  payment,  except  where  the  same 
may  have  been  previously  allowed  in  pursuance 
of  this  Act  to  be  an  exception,  such  person 
shall  be  guilty  of  illegal  payment. 

10.  (1.)  A  person  shall  not  let,  lend,  or  em- 
ploy for  the  purpose  of  the  conveyance  of 
electors  to  or  from  the  poll  at  a  municipal 
election,  any  public  stage  or  hackney  carriage, 
or  any  horse  or  other  animal  kept  or  used  for 
drawing  the  same,  or  any  carriage,  horse,  or 
other  animal  which  he  keeps  or  uses  for  the  pur- 
pose of  letting  out  for  hire,  and  if  he  lets,  lends, 
or  employs  such  carriage,  horse,  or  other  animal, 
knowing  that  it  is  intended,  to  be  used  for  the 
purpose  of  the  conveyance  of  electors  to  or  from 
the  poll,  he  shall  be  guilty  of  illegal  hiring. 

(2.)  A  person  shall  not  hire,  borrow,  or  use 
for  the  purpose  of  the  conveyance  of  electors 
to  or  from  the  poll  any  carriage,  horse,  or 
other  animal  which  he  knows  the  owner  thereof 
is  prohibited  by  this  section  to  let,  lend,  or 
employ  for  that  purpose,  and  if  he  does  so  he 
shall  be  guilty  of  illegal  hiring. 

(3.)  Nothing  in  this  Act  shall  }>revent  a  car- 
riage, horse,  or  other  animal  being  let  to  or 
hired,  employed,  or  used  by  an  elector,  or 
several  electors  at  their  joint  cost,  for  the  pur- 
pose of  conveying  him  or  them  to  or  from  the 
poll. 

(4.)  No  person  shall  be  liable  to  pay  any 
duty  or  to  take  out  a  license  for  any  carriage 
b^  reason  only  of  such  carriage  being  used 
without  payment  or  promise  of  payment  for 
the  conveyance  of  electors  to  or  rrom  the  poll 
at  an  election. 

11.  Any  person  who  corruptly  induces  or 
procures  any  other  person  to  withdraw  from 
Doing  a  candidate  at  a  municipal  election,  in 
consideration  of  any  payment  or  promise  of 
payment,  shall  be  guilty  of  illegal  jiayment, 
and  any  person  withdrawing  in  pursuance  of 
such  inducement  or  procurement  shall  also  be 
guilty  of  illegal  payment. 

12.  (1.)  No  payment  or  contract  for  payment 
shall,  for  the  purpose  of  promoting  or  pro- 
curing the  election  of  a  candidate  at  a 
municipal  election,  be  made  on  account  of 
bands  of  music,  torches,  flags,  banners,  cock- 
ades, ribbons,  or  other  marks  of  distinction. 

(2.)  Subject  to  such  exception  as  may  be 
allowed  in  pursuance  of  this  Act,  if  any  pay- 
ment or   contract  for  payment  is   made  m 


contravention  of  this  section,  either  before, 
during,  or  after  an  election,  the  person 
making  such  payment  shall  be  guilty  of 
illegal  payment,  and  any  person  being  a  partj 
to  any  such  contract  or  receiving  such  pay- 
ment shall  also  be  guilty  of  ill^^  payment  if 
he  knew  that  the  same  was  made  contrary  to 
law. 

13.  (1.)  No  person  shall,  for  the  purpose  of 
promoting  or  procuring  the  election  of  a 
candidate  at  a  municipal  election,  be  engaged 
or  employed  for  payment  or  promise  of  pay- 
ment for  any  purpose  or  in  any  capacity  what^ 
ever,  except  as  follows  (that  is  to  say). 

(a)  a  number  of  persons  may  be  employed, 
not  exceeding  two  for  a  borough  or  ward, 
and  if  the  number  of  electors  in  such 
borough  or  ward  exceeds  two  thousand 
one  additional  person  may  be  employed 
for  every  thousand  electors  and  incomplete 
part  of  a  thousand  electors  over  and  abore 
the  said  two  thousand,  and  such  peracns 
may  be  employed  as  clerks  and  messengers, 
or  in  either  capacity ;  and 
(h)  one  polling  agent  may  be  employed  in 

each  polling  station : 
Provided  that  this  section  shall  not  apply  to 
any  engagement  or  employment  for  carrying 
into  effect  a  contract  bon&  fide  made  with  any 
person  in  the  ordinary  course  of  business. 

(2.)  Subject  to  such  exception  as  may  be 
allowed  in  pursuance  of  this  Act,  if  any 
person  is  engaged  or  employed  in  contra- 
vention of  this  section,  either  before,  during, 
or  after  an  election,  the  person  engaging  or 
employing  him  shall  be  guilty  of  illegal 
employment,  and  the  person  so  engaged  or 
employed  shall  also  be  guilty  of  illegal 
employment  if  he  knew  that  he  was  engaged 
or  employed  in  contravention  of  this  Act 

(3.)  A  person  legally  employed  for  payment 
under  this  section  may  or  may  not  be  an 
elector,  but  may  not  vote. 

14e.  Every  bill,  placard,  or  poster  having 
reference  to  a  municipal  election  shall  bear 
upon  the  face  thereof  the  name  and  address  of 
the  printer  and  publisher  thereof;  and  any 
person  printing,  publishing,  or  posting,  or 
causing  to  be  printed,  publiwed,  or  posted,  any 
such  bill,  placai-d,  or  poster  as  aforesaid, 
which  fails  to  bear  upon  the  face  thereof  the 
name  and  address  of  the  printer  and  pablisher, 
shall,  if  he  is  a  candidate,  be  guilty  of  an 
illegal  practice,  and  if  he  is  not  the  candidate, 
shall  be  liable  on  summary  conviction  to  a  fine 
not  exceeding  one  hundred  pounds. 

15.  The  provisions  of  this  Act  prohibiting 
certain  payments  and  contracts  for  payments, 
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and  the  payment  of  any  sam,  and  the  incnrring 
of  any  expense,  in  excess  of  a  certain 
maximnm,  shall  not  affect  the  right  of  any 
creditor  who,  when  the  contract  was  made  or 
the  expense  was  incurred,  was  ignorant  of  the 
same  being  in  contravention  of  this  Act. 

16.  (1.)  (a.)  Any  premises,  which  are  licensed 
for  the  sale  of  any  intoxicating  liquor  for 
consumption  on  or  off  the  premises,  or  on 
which  refreshment  of  any  kind  (whether  food 
or  drink)  is  ordinarily  sold  for  consumption  on 
the  premises,  or 

(b,)  Any  premises  where  any  intoxicating 
liquor  is  eapplied  to  members  of  a  club,  society, 
or  association,  or  any  part  of  any  such 
premises, 

shall  not,  for  the  purpose  of  promoting  or 
procuring  the  election  of  a  candidate  at  a 
municipal  election,  be  used  either  as  a  com- 
mittee room  or  for  holding  a  meeting,  and  if 
any  person  hires  or  uses  any  such  premises  or 
any  part  thereof  in  contravention  of  this 
section  he  shadl  be  guilty  of  illegal  hiring,  and 
the  person  letting  or  permitting  the  use  of 
such  premises  or  part  tnereof,  if  he  knew  it 
was  mtended  to  use  the  same,  in  contra- 
vention of  this  section,  shall  also  be  guilty  of 
illegal  hiring. 

(2.)  Provided  that  nothing  in  this  section 
shall  apply  to  any  part  of  such  premises  which 
is  ordinarily  let  for  the  purpose  of  chambers 
or  offices  or  the  holding  of  public  meetings  or 
of  arbitrations,  if  such  part  has  a  separate 
entrance  and  no  direct  communication  with 
any  part  of  the  premises  on  which  any 
intoxicating  liquor  or  refreshment  is  sold  or 
supplied  as  aforesaid. 

17.  (1.)  A  person  guilty  of  an  offence  of 
illegal  payment,  employment,  or  hiring  shall, 
on  summary  conviction,  be  liable  to  a  fine  not 
exceeding  one  hundred  pounds. 

(2.)  Where  an  offence  of  illegal  pavment, 
employment,  or  hiring  is  committed  by  a 
candidate,  or  with  his  knowledge  and  consent, 
8uch  candidate  shall  be  guilty  of  an  illegal 
practice. 

18.  Where  upon  the  trial  of  an  election 
petition  respecting  a  municipal  election  for  a 
borough  or  ward  of  a  borougn  it  is  found  by 
the  election  court  that  illegal  practices  or 
offences  of  illegal  payment,  employment,  or 
hiring,  committed  in  reference  to  such  elec- 
tion for  the  purpose  of  promoting  the  election 
of  a  candidate  at  that  election,  have  so  exten- 
sively prevailed  that  they  may  be  reasonably 
supposed  to  have  affected  the  result  of  that 
election,  the  election  court  shall  report  such 
finding  to  the  High  Court,  and  the  election  of 


such  candidate,  if  he  has  been  elected,  shall 
be  void,  and  he  shall  not,  during  the  period 
for  which  he  was  elected  to  serve,  or  for  which, 
if  elected,  he  might  have  served,  be  capable  of 
being  elected  to  or  holding  any  corporate 
office  in  the  said  borough. 

Excuse  and  Exception  for  Coi'^i'upt  or  lUegal 
Practice  or  lUegal  Paymentj  EviyHoymeni^ 
or  Hiring. 

19.  Where,  upon  the  trial  of  an  election 
petition  respecting  a  municipal  election,  the 
election  court  reports  that  a  candidate  at  such 
election  has  been  guilty  by  his  agents  of  the 
offence  of  treating  and  undue  influence,  and 
illegal  practice,  or  of  any  of  such  offences,  in 
reference  to  such  election,  and  the  election 
court  further  report  that  the  candidate  has 
proved  to  the  court — 

(a.)  That  no  corrupt  or  illegal  practice  was 
committed  at  such  election  by  the  candi- 
date or  with  his  knowledge  or  consent, 
and  the  offences  mentioned  in  the  said 
report  were  committed  without  the  sanc- 
ti«m   or  connivance  of  such   candidate; 
and 
(&.)  That  all  reasonable  means  for  preventing 
the  commission    of  corrupt  and   illeffa! 
practices  at  such  election  wcro  taken  by 
and  on  behalf  of  the  candidate ;  and 
(c.)  That  the  offences  mentioned  in  the  said 
report  were  of  a  trivial,  unimportant,  and 
limited  character ;  and 
(({.)  That  in  all  other  respects  the  election 
was  free  from  any  corrupt  or  illegal  prac- 
tice on  the  part  of  such  candidate  and  of 
his  agents ; 
then  the  election  of  such  candidate  shall  not, 
by  reason  of  the  offences  mentioned  in  such 
report,  be  void,  nor  shall  the  candidate  be  sub- 
ject to  any  incapacity  under  this  Act. 

20.  Where,  on  application  made,  it  is  shown 
to  the  High  Court  or  to  a  municipal  election 
court  by  such  evidence  as  seems  to  the  Court 
sufficient — 

(a.)  that  any  act  or  omission  of  a  candidate 
at  a  municipal  election  for  a  borough  or 
ward  of  a  borough,  or  of  any  agent  or 
other  person,  would,  by  reason  of  being  In 
contravention  of  any  of  the  provisions  of 
this  Act,  be  but  for  this  section  an  illegal 
practice,  payment,  employment,  or  hiring ; 
and 

(6.)  that  such  act  or  omission  arose  from  in- 
advertence or  from  accidental  miscalcula- 
tion or  from  some  other  reasonable  cause 
of  a  like  nature,  and  in  any  case  did  not 
arise  from  any  want  of  good  faith ;  and 
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(c.)  that  such  notice  of  the  application  has 
been  given  in  the  said  borongh  as  to  the 
Oonrt  seems  fit ; 
and  nnder  the  cironm stances  it  seems  to  the 
Court  to  be  just  that  the  said  candidate,  agent 
and  person,  or  any  of  them,  should  not  be  sub- 
ject to  an^  of  the  consequences  under  this  Act 
of  the  said  act  or  omission,  the  Court  may 
make  an  ofder  allowing  such  act  or  omission 
to  be  an  exception  from  the  provisions  of  this 
Act  which  would  otherwise  make  the  same  an 
illegal  practice,  payment,  employment,  or 
liiricg,  and  thereupon  such  candiaato,  agent, 
or  person  shall  not  be  subject  to  any  of  the 
consequences  under  this  Act  of  the  said  act  or 
omission. 

21.  (1.)  Every  claim  against  any  person  in 
respect  of  any  expenses  incurred  by  or  on  be- 
half of  a  candidate  at  an  election  of  a  counciUor 
on  account  of  or  in  respect  of  the  conduct  or 
management  of  such  election  shall  be  sent  in 
within  fourteen  days  after  the  day  of  election, 
and  if  not  so  sent  in  shall  be  barred  and  not  paid, 
and  all  expenses  incurred  as  aforesaid  shall  be 
paid  within  twenty- one  days  after  the  day  of 
election,  and  not  otherwise,  and  any  person 
who  makes  a  payment  in  contravention  of  this 
section,  except  where  such  payment  is  allowed 
as  provided  by  this  section,  shall  be  guilty  of 
an  illegal  practice,  but  if  such  payment  was 
made  without  the  sanction  or  connivance  of  the 
candidate,  the  election  of  such  candidate  shall 
not  be  void,  nor  shall  he  be  subject  to  any 
incapacity  under  this  Act  by  reason  ouly  of 
such  payment  having  been  made  in  contraven- 
tion of  this  section. 

(2.)  Every  agent  of  a  candidate  at  an  elec- 
tion of  a  councillor  shall,  within  twenty-three 
days  after  the  day  of  election,  make  a  return  to 
the  candidate  in  writing  of  all  expenses  in- 
curred by  such  agent  on  account  of  or  in  respect 
of  the  conduct  or  management  of  such  election, 
and  if  he  fails  so  to  do  shall  be  liable,  on  sum- 
mary conviction,  to  a  fine  not  exceeding  fifty 
pounds. 

(3.)  Within  twenty-eight  days  after  the  day 
of  election  of  a  councillor  every  candidate  at 
such  election  shall  send  to  the  town  clerk  a 
return  of  all  expenses  incurred  by  such  candi- 
date or  his  agents  on  account  of  or  in  respect 
of  the  conduct  or  management  of  such  election, 
vouched  (except  in  the  case  of  sums  under 
twenty  shillings)  by  bills  stating  the  particu- 
lars and  receipts,  aiid  accompanied  by  a  decla- 
ration by  the  candidate  maae  before  a  justice 
in  the  form  set  forth  in  the  Fourth  Schedule 
to  this  Act,  or  to  the  like  effect. 

(4.)  After  the  expiration  of  the  time  for 
making  such  return  and  declaration  the  can- 
didate, if  elected,  shall  not,  until  he  has  made 


the  return  and  declaration  (in  this  Act  lefeired 
to  as  the  return  and  declaration  respecting 
election  expenses),  or  until  the  date  of  the 
allowance  of  such  authorised  excuse,  as  is 
mentioned  in  this  Act,  sit  or  vote  in  the 
council,  and  if  he  does  so  shall  forfeit  fiftf 
pounds  for  every  day  on  which  he  so  sits  or 
votes  to  any  peraon  who  snes  for  the  same. 

(5.)  If  the  candidate  without  suc^  anthcrited 
excuse  as  is  mentioned  in  this  Act  faik  to 
make  the  said  return  and  declaratian  he  shall 
be  gniltr  of  an  illegal  practioe,  and  if  he 
knowinglv  makes  the  saia  declaration  falsely 
he  shall  be  guilty  of  an  offence,  and  on  ocm- 
viction  thereof  on  indictment  shall  be  liable  to 
the  punishment  for  wilful  and  corrupt  perjury, 
and  such  offence  shall  also  be  deemed  to  be  a 
corrapt  practice  within  the  meaning  of  this 
Act. 

(6.)  The  county  court  for  the  district  in 
which  the  election  was  held,  or  the  Higii 
Court,  or  an  election  court,  may,  on  applicatioii 
either  of  the  candidate  or  a  creditor,  allow  any 
claim  to  be  sent  in  and  any  expense  to  be  paid 
after  the  time  limited  by  this  section,  and  a 
return  of  any  sum  so  paid  shall  forthwith  after 
payment  be  sent  to  the  town  clerk. 

(7.)  If  the  oandidato  applies  to  the  High 
Court  or  an  election  court,  and  shows  that  m 
failure  to  make  the  said  return  and  declarstiaD, 
or  either  of  them,  or  any  error  or  fidse  state- 
ment therein,  has  arisen  by  reason  of  his  iUncss 
or  absence,  or  of  the  absence,  death,  illnees,  or 
misoonduct  of  any  agent,  clerk,  or  officer,  or 
by  reason  of  inadvertence,  or  of  any  reasonsUe 
cause  of  a  like  nature,  and  not  by  reason  of 
any  want  of  good  faith  on  tiie  part  of  the 
applicant,  the  court  may,  alter  such  notioe  of 
the  application  and  on  production  of  eneh 
evidence  of  the  grounds  stated  in  the  appli- 
cation, and  of  the  good  faith  of  tiie  applicant, 
and  otherwise  as  to  the  court  seems  fit,  make 
such  order  for  allowing  the  authorised  excoae 
for  the  failut^e  to  make  such  return  and  decla- 
ration, or  fbr  an  error  or  false  statement  in 
such  return  or  declaration^  as  to  Hie  court 
seems  just. 

(8.)  The  order  may  make  the  allowaaoe  ooo- 
ditional  upon  compliance  with  such  terms  a$ 
to  the  court  seems  calculated  for  carnring  into 
effect  the  objects  of  this  Act,  and  Ute  aider 
shall  relieve  the  applicant  from  any  liabili^ 
or  consequences  under  this  Act  in  nsfed  of 
the  matters  excused  by  t^e  order. 

(9. )  The  date  of  the  order,  or  if  oondttioos  and 
terms  are  to  be  complied  witii»  the  data  al 
which  the  applicant  fViUy  complies  witii  them, 
is  referred  to  in  this  Act  as  tJbe  date  of  the 
allowance  of  the  excuse. 

(10.)  The  retom  and  deelamtion  sent  in  m* 
Buance  of  this  Act  to  the  town  derk  shall  be 
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kept  at  his  office,  and  shall  at  all  reasonable 
times  dnring  the  twelve  months  next  after 
they  are  reoeived  by  him  be  open  to  inspection 
by  any  person  on  payment  of  the  fee  of  one 
smiling,  and  the  town  clerk  shall,  on  demand, 
fnmish  copies  thereof  or  of  any  part  thereof  at 
the  price  of  twopence  for  every  seventy-two 
words. 

(11.)  After  the  expiration  of  the  said  twelve 
months  the  town  clerk  may  cause  the  retorn 
and  declaration  to  be  destroyed,  or  if  the  can- 
didate so  require  shall  retorn  the  same  to  him. 

I)Uqualifi4xUion  of  Eledai'B. 

22.  Every  person  guilty  of  a  corrupt  or 
illegal  practice  or  of  illegal  employment,  pa}r- 
ment,  or  hiring  at  a  municipal  election  is 
prohibited  from  voting  at  such  election,  and  if 
any  such  person  votes  his  vote  shall  be  void, 
and  shall  be  struck  off  on  a  scrutiny. 

23.  So  much  of  sections  thirty»8even  and 
thirty«>eight  of  the  Corrupt  and  lUegal  Practices 
Prevention  Act,  1883,  as  is  set  forth  in  Part 
Two  of  the  Third  Schedule  to  this  Act,  shall 
apply  as  part  of  this  Act. 

24.  (1.)  The  town  clerk  in  every  municipal 
borough  shall  annually  in  July  make  out  a  list 
containing  the  names  and  description  of  all 
persons  wno,  though  otherwise  qualified  to  be 
enrolled  as  burgesses  of  such  borough,  have 
under  this  Act,  or  under  the  Corrupt  and 
Ulegal  Practices  Prevention  Act,  1883»  or 
under  any  other  Act  for  the  time  being  in 
force  relating  to  a  parliamentary  election  or 
an  election  to  any  public  office,  become  after 
the  commencement  of  this  Act,  by  reason  of 
conviction  of  a  corrupt  or  illegal  practice,  or 
of  the  report  of  any  election  court  or  election 
commissioners,  incapable  of  voting  at  a  muni* 
cipal  election  in  such  borough  or  any  ward 
thereof,  a^  the  town  clerk  shall  state  in  the 
list  (in  this  Act  referred  to  as  the  corrupt  and 
iUegal  practices  list),  the  ofience  of  which  each 
person  has  been  found  guilty. 

(2.)  For  the  purpose  of  making  out  such  list 
he  shall  examme  the  report  of  any  election 
court  or  election  commissioners  who  have 
respectively  tried  an  election  petition  or  in- 
quired into  an  election  where  the  election 
(whether  a  parliamentary  election  or  an  election 
to  any  public  office)  was  held  in  the  said  borough 
or  in  the  county  in  which  such  borough  is 
sitaate. 

(3.)  The  town  clerk  of  any  municipal  borough 
shall,  not  less  than  fourteen  days  before  the 
first  day  appointed  by  law  for  the  publication 
of  the  parish  burgess  lists  in  such  boronghi 
send  the  corrupt  and  illegal  practices  list  to 


the  overseers  of  every  parish  wholly  or  partly 
within  ibe  borough,  and  the  overseers  shall 
publish  that  list  together  with  the  parish 
burgess  lists,  and  shall  also,  in  the  case  of 
every  person  in  the  corrupt  and  illegal  prac- 
tices hst,  omit  his  name  from  the  list  of  per- 
sons entitled  to  be  enrolled  as  burgesses  or  to 
be  elected  councillors,  or,  as  circumstances 
require,  add  *' objected"  before  his  name  in 
the  Hst  of  claimants  published  by  them,  in 
like  manner  as  is  required  by  law  in  any  other 
oases  of  disqualification. 

(4.)  Any  person  named  in  the  corrupt  and 
illegal  practices  list  may  claim  to  have  his 
name  omitted  therefrom,  and  any  person 
entitled  to  object  to  any  parish  burgess  list 
may  object  to  the  omission  of  the  name  of  anv 
person  from  such  first-mentioned  list.  Such 
claims  and  objections  shall  be  sent  in  within 
the  same  time  and  be  dealt  with  in  like  man- 
ner, and  any  such  objection  shall  be  served 
on  the  person  refeired  to  therein  in  like 
manner,  as  nearly  as  circumstances  admit,  as 
other  claims  and  objections  under  the  enact- 
ments relating  to  the  enrolment  of  burgesses. 

(5.)  The  revising  authority  shall  determine 
such  claims  and  objections  and  shall  revise 
such  list  in  like  nuinner,  as  nearly  as  circum- 
stances admit,  as  in  the  case  of  other  claims 
and  objections  and  of  any  parish  burgess  list 
and  list  of  persons  entitled  to  be  elected 
councillors. 

(6.)  Where  it  appears  to  the  revising  autho* 
rity  that  a  person  not  named  in  the  list  is 
subject  to  have  his  name  inserted  in  the  oorrapt 
and  illegal  practices  list,  he  shall  (whether  an 
objection  to  the  omission  of  such  name  from 
the  list  has  or  has  not  been  made,  but)  aflicr 
giving  such  person  an  opportunity  of  making 
a  statement  to  show  cause  to  the  contrary, 
insert  his  name  in  that  list  and  expunge  his 
name  from  any  list  of  bui^sses  or  of  persons 
entitled  to  be  elected  councillors. 

^.)  A  revising  authority  in  acting  under 
this  section  shall  determine  onl^  whether  a 
person  is  incapacitated  by  conviction  or  by  the 
report  of  any  election  court  or  election  com- 
missioners, and  shall  not  determine  whether 
a  person  has  or  has  not  been  guilty  of  any 
corrupt  or  illegal  practice. 

(8.)  The  corrupt  and  illegal  practices  list 
shall  be  appended  to  the  burgess  roll,  and 
shall  be  printed  and  published  therewith 
wherever  tne  same  is  printed  or  published. 

(9.)  Any  town  clerk  or  overseer  who  fails  to 
comply  with  the  provisions  of  this  section 
shall  be  liable  to  the  like  fine  as  he  is  liable 
to  under  section  seventy-five  of  the  Municipal 
Corporations  Act,  18&,  for  any  neglect  or 
refusal  in  relation  to  a  parish  burgess  list  as 
therein  mentioned. 
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Proceedings  on  Election  Petitions* 

25.  (1.)  A  municipal  election  petition  com- 
plaining of  the  election  on  the  ground  of  an 
illegal  practice  may  be  presented  at  any  time 
before  the  expiration  of  fourteen  days  after  the 
day  on  whicn  the  town  clerk  receives  the 
return  and  declaration  respecting  election 
expenses  by  the  candidate  to  whose  election 
the  petition  relates,  or  where  ihere  is  an 
authorised  excuse  for  failing  to  make  the 
return  and  declaration  then  within  the  like 
time  after  the  date  of  the  allowance  of  the 
excuse. 

(2.)  A  municipal  election  petition,  com- 
plaining of  the  election  on  the  ground  of  an 
illegal  practice,  and  specifically  alleging  a 
payment  of  money  or  other  act  made  or  done 
since  the  election  by  the  candidate  elected  at 
such  election,  or  by  an  agent  of  the  candidate, 
or  with  the  privity  of  the  candidate,  in  pur- 
suance or  in  furtherance  of  such  illegal  prac- 
tice, ma^  be  presented  at  any  time  within 
twenty-eight  days  after  the  date  of  such  pay* 
ment  or  act,  whether  or  not  any  other  petition 
against  that  person  has  been  previously 
presented  or  tried. 

(3.)  Any  election  petition  presented  within 
the  time  limited  by  the  Municipal  Corpora- 
tions Act,  1882,  may,  for  the  purpose  of  com- 
plaining of  the  election  upon  an  allegation  of 
an  illegal  practice,  be  amended  with  the  leave 
of  the  High  Court  within  the  time  within 
which  a  petition  complaining  of  the  election 
on  the  ^ound  of  that  illegal  practice  can, 
under  this  section,  be  presented. 

(^.)  This  section  shall  apply  notwithstanding 
the  illegal  practice  is  also  a  corrupt  practice. 

26.  (1.)  Before  leave  for  the  withdrawal  of  a 
municipal  electioli  petition  is  granted,  there 
shall  be  produced  affidavits  by  all  the  partiea 
to  the  petition  and  their  solicitors,  but  the 
High  Court  may  on  cause  shown  dispense  with 
the  affidavit  of  any  particular  person  if  it 
seems  to  the  court  on  special  grounds  to  be 
just  80  to  do. 

(2.)  Each  affidavit  shall  state  that,  to  the 
best  of  the  deponent's  knowledge  and  belief, 
no  agreement  or  terms  of  any  kind  whatsoever 
has  or  have  been  made,  and  no  undertaking 
has  been  entered  into,  in  relation  to  the  with- 
drawal of  the  petition;  but  if  any  lawful 
agreement  has  been  made  with  respect  to  the 
withdrawal  of  the  petition,  the  affidavit  shall 
set  forth  that  agreement,  and  shall  make  the 
foregoing  statement  subject  to  what  appears 
from  the  affidavit. 

(3.)  The  affidavits  of  the  applicant  and  his 
solicitor  shall  further  state  the  ground  on 
which  the  petition  is  sought  to  be  withdrawn* 


(4.)  If  any  person  makes  any  agreement  or 
terms,  or  enters  into  any  undertaking,  in 
relation  to  the  withdrawal  of  an  election 
petition,  and  such  agreement,  terms,  or 
undertaking  is  or  are  for  the  withdrawal  of 
the  election  petition  in  consideration  of  any 
payment,  or  in  consideration  that  the  seat 
shall  at  any  time  be  vacated,  or  in  considera- 
tion of  the  withdrawal  of  any  other  election 
petition,  or  is  or  are  (whether  lawful  or 
unlawful)  not  mentioned  in  the  aforesaid 
affidavits,  he  shall  be  gaUty  of  a  miBdemeanor, 
and  shall  be  liable  on  conviction  on  indict- 
ment to  imprisonment  for  a  term  not  exceeding 
twelve  months,  and  to  a  fine  not  exceeding 
two  hundred  pounds. 

(5.)  Copies  of  the  said  affidavits  shall  be 
delivered  to  the  Director  of  public  prosecutions 
a  reasonable  time  before  tne  application  for 
the  withdrawal  is  heard,  and  the  court  may 
hear  the  Director  of  public  prosecntious  or  hu 
assistant  or  other  representative  (appointed 
with  the  approval  of  the  Attorney-GenenJ),  in 
opposition  to  the  allowance  of  the  withdrawal 
of  the  petition,  and  shall  have  power  to  reoeive 
the  evidence  on  oath  of  any  person  or  penons 
whose  evidence  the  Director  of  public  prose- 
cutions or  his  assistant,  or  other  representative, 
may  consider  material. 

(6.)  Where  in  the  opinion  of  the  court  the 
proposed  withdrawal  of  a  petition  was  the 
result  of  any  agreement,  terms,  or  undertaking 
prohibited  by  this  section,  the  court  shall  bare 
the  same  power  with  respect  to  the  secnritrp^  is 
under  section  ninety-five  of  the  Municipal 
Corporations  Act,  18o2,  where  the  withdrawal 
is  induced  by  a  corrupt  consideration. 

(7.)  In  every  case  of  the  withdrawal  of  an 
election  petition,  by  leave  of  the  election 
court  such  court  shaU  report  in  writing  to  the 
High  Court  whether,  in  the  opinion  of  soch 
election  court,  the  withdrawal  of  such  petition 
was  the  result  of  an^  agreement,  terms,  or 
undertaking,  or  was  in  consideration  of  any 
payment,  or  in  consideration  that  the  seat 
should  at  any  time  be  vacated,  or  in  con- 
sideration of  the  withdrawal  of  any  other 
election  petition,  or  for  any  other  considera- 
tion, and  if  so,  shall  state  the  circumstancea 
attending  the  withdrawal. 

(8.)  miere  more  than  one  solicitor  is  con- 
cerned for  the  petitioner  or  respondent, 
whether  as  agent  for  another  solicitor  at 
otherwise,  the  affidavit  shall  be  made  by  all 
such  solicitors. 

27.  The  trial  of  every  municipal  election 
petition  shall,  so  far  as  is  practicable  con- 
sistently with  the  interests  of  justice  in  respect 
of  such  trial,  be  continued  de  die  in  diem  on 
every  lawful  day  until  its  conclusion. 
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28.  (1.)  On  every  trial  of  a  municipal 
election  petition  the  Director  of  public  prose- 
cutions shall  by  himself  or  by  his  assistant,  or 
by  such  representative  as  herein-after  men- 
tioned, attend  at  the  trial,  and  it  shall  be  the 
duty  of  such  Director  to  obey  any  directions 
given  to  him  by  the  election  court  with  respect 
to  the  summoning  and  examination  of  any 
witness  to  give  evidence  on  such  trial,  and 
with  respect  to  the  prosecution  by  him  of 
offenders,  and  with  respect  to  any  person  to 
whom  notice  is  given  to  attend  with  a  view  to 
report  him  as  guilty  of  any  corrapt  or  illegal 
practice. 

(2.)  It  shall  also  be  the  duty  of  such  Director, 
without  any  direction  from  the  election  court, 
if  it  appears  to  him  that  any  person  is  able  to 
giro  material  evidence  as  to  the  subject  of  the 
trial,  to  cause  such  person  to  attend  the  trial, 
and  with  the  leave  of  the  court  to  examine 
such  person  as  a  witness. 

(3.)  It  shall  also  be  the  duty  of  the  said 
Director,  without  any  direction  from  the 
election  court,  if  he  thinks  it  expedient  in  the 
interests  of  justice  so  to  do,  to  prosecute, 
either  before  the  said  court  or  before  any 
other  competent  court,  any  person  who  has 
not  receiv^  a  certificate  of  indemnity  and  who 
appears  to  him  to  have  been  gjiilty  of  a  corrupt 
or  illegal  practice  at  a  municipal  election. 

(4.)  Where  a  person  is  prosecuted  before 
an  election  court  for  any  corrupt  or  illegal 
practice,  and  such  person  appears  before  the 
court,  the  court  shall  proceed  to  try  him 
summarily  for  the  said  offence,  and  such 
person,  if  convicted  thereof  upon  such  trial, 
shall  be  subject  to  the  same  incapacities  as  he 
is  subject  to  under  this  or  any  other  Act,  upon 
conviction,  whether  on  indictment  or  in  any 
other  proceeding  for  the  said  offence;  and 
further,  may  be  adjudged  by  the  court,  if  the 
offence  is  a  corrupt  practice,  to  be  imprisoned, 
with  or  without  hard  labour,  for  a  term  not 
exceeding  six  months,  or  to  pay  a  fine  not 
exceeding  two  hundred  pounds,  and  if  the 
offence  is  an  illegal  practice,  to  pay  such  fine 
as  is  fixed  by  this  Act  for  the  offence : 

Provided  that,  in  the  case  of  a  corrupt 
practice,  the  court,  before  proceeding  to  try 
summarily  any  person,  shall  ^ve  sucn  person 
the  option  of  being  tried  by  a  jury. 

(5.)  Where  a  person  is  so  prosecuted  for  any 
such  offence,  and  either  he  elects  to  be  tried 
by  a  jury  or  he  does  not  appear  before  the 
<;ourt,  or  the  court  thinks  it  in  the  interests  of 
justice  expedient  that  he  should  be  tried  before 
6ome  other  court,  the  court,  if  of  opinion  that 
the  evidence  is  sufficient  to  put  the  said  person 
upon  his  trial  for  the  offence,  shall  order  such 
•person  to  be  prosecuted  on  indictment  or  before 
a  court  of  summary  jurisdiction,  as  the  case 


may  require,  for  the  said  offence ;  and  in  cither 
case  may  order  him  to  be  prosecuted  before 
such  court  as  may  be  named  in  the  order ;  and 
for  all  purposes  preliminary  and  of  and  inci- 
dental to  such  prosecution  the  offence  shall  bo 
deemed  to  have  been  committed  v/ithin  the 
jurisdiction  of  the  court  so  named. 
(6.)  Upon  such  order  being  made, 
(a.)  if  the  accused  person  is  present  before 
the  court,  and  the  offence  is  an  indictable 
offence,   the  court  shall  commit  him  to 
take  his  trial,  or  cause  him  to  give  bail  to 
appear    and  take  his  trial  for  the   said 
offence ;  and 
(6.)  if  the  accused  person  is  present  before 
the  coart,  and  the  offence  is  not  an  in- 
dictable offence,  the  coui*t  shall  order  him 
to  be  brought  before  the  court  of  summary 
jurisdiction  before  whom  he  is  to  be  pro- 
secuted, or    cause    him  to   give  bail  to 
appear  before  that  court ;  and 
(c.)  if  the  accused   person  is    not  present 
before  the  court,  the  court  shall  as  circum- 
stances require  issue  a  summons  for  his 
attendance,  or  a  warrant  to  apprehend  him 
and  bring  him  before  a  court  of  summary 
jurisdiction,  and  that  court,  if  the  offence 
is  an  indictable  offence,  shall,   on  proof 
only  of  the  summons  or  warrant  ana  the 
identity  of  the  accused,  commit  him  to 
take  his  trial,  or  cause  him  to  give  bail  to 
appear  and  take  his  trial  for  the    said 
offence,  or  if  the  offence  is  punishable  on 
summary  conviction,  shall  proceed  to  hear 
the  case,  or  if  such  court  be  not  the  court 
before  whom  he  is  directed  to  be  prose- 
cuted shall  order  him  to  be  brought  before 
that  court. 
(7.)  Anj  order  or  act  of  an  election  court 
under  this  section  shall  not  be  subject  to  be 
discharged  or  varied  under  sub-section  six  of 
section  ninety-two  of  the  Municipal  Corpora- 
tions Act,  lSo2. 

(8.)  The  Director  of  public  prosecutions  may 
nominate,  with  the  approval  of  the  Attomey- 
Greneral,  any  barristers  or  solicitors  of  not  less 
than  ten  years  standing,  one  of  whom  shall, 
when  required,  act  as  the  representative  for  the 
purposes  of  this  section  of  such  Director,  and 
when  so  acting  shall  receive  such  remuneration 
as  the  Treasury  may  approve.  There  shall  be 
allowed  to  the  Director  and  his  assistant  or 
representative,  for  the  purposes  of  this  section, 
such  allowance  for  expenses  as  the  Treasury 
may  approve. 

(9.)  The  costs  incurred  in  defraying  the 
expenses  of  the  Director  of  public  prosecutions 
under  this  section  (includmg  the  remunera- 
tion of  his  representatives)  shall,  in  the  first 
instance,  be  paid  bv  the  Treasury,  and  so  far 
as  they  are  not  in  the  case  of  any  prosecution 
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paid  bj  the  Defendant,  shall  be  deemed  to  be 
expenses  of  the  election  court,  and  shall  bo 
paid  as  the  expenses  of  that  conrt  are  directed 
by  section  one  hnndred  and  one  of  the  Mnni* 
cipal  Corporations  Act,  1882,  to  be  paid ;  bnt 
if  for  any  reasonable  canse  it  seems  just  to  the 
court  so  to  do,  the  court  shall  order  all  or  part 
of  the  said  costs  to  be  repaid  to  the  Treasury 
by  the  parties  to  the  petition,  or  such  of  them 
as  the  conrt  may  direct. 

29.  (1.)  Where  upon  the  trial  of  a  municipal 
election  petition  it  appears    to   the  election 
court  that  a  corrupt  practice  has  not  been 
proved  to  have  been  committed  in  reference  to 
the  election  by  or  with  the  knowledge  and 
consent  of  the  respondent  to  the  petition,  and 
that  such  respondent  took  all  reasonable  means 
to  prevent  corrupt  practices  being  committed 
on  his  behalf,  the  court  may  make  one  or  more 
orders  with  respect  to  the  payment  either  of 
the  whole  or  such  part  of  the  costs  of  the 
petition   as  the  court   may  think   right  as 
follows : 
(a.)  if  it  appears  to  the  court  that  corrupt 
practices  extensively  prevailed  in  reference 
to  the  said  election,  the  court  may  order 
the  whole  or  part  of  the  costs  to  be  paid  by 
the  borough ;  and 
(&.)  if  it  appears  to  the  court  that  any  person 
or  persons  is  or  are  proved,  whether  by 
providing  money  or  otherwise,  to  have 
been    extensivelv    engaged    in    corrupt 
practices,  or  to  have  encouraged  or  pro- 
moted   extensive    corrupt    practices   in 
reference  to  such  election,  the  court  may, 
after  giving  such  person  or  persons  an 
opportunity  of  being  heard  by  counsel  or 
solicitor  and   of  examining   and   cross- 
examining  witnesses  to  show  cause  why 
the  order  should  not  be  made,  order  the 
whole  or  part  of  the  costs  to  be  paid  by 
that  person,  or  those  persons  or  any  of 
them,  and  may  order  that  if  the  costs 
cannot  be  recovered  from  one  or  more  of 
such  persons  they  shall  be  paid  by  some 
other  of  such  persons  or  by  either  of  the 
parties  to  the  petition. 
(2.)  Where  an^  person  appears  to  the  court 
to  have  been  guilty  of  the  offence  of  a  corrupt 
or  illegal  practice,  the  oourt  may,  after  giving 
such  person  ui  opportunity  of  makins  a  state* 
ment  to  show  wnv  the  order  should  not  be 
made,  order  the  whole  or  any  part  of  the  coats 
of  or  incidental  to  any  proceeding  before  the 
court  in  relation  to  the  said  offence  or  to  the 
said  person  to  be  paid  by  the  said  person  to 
such  person  or    persons   as   the  oourt  may 
direct. 

(3.)  The  rules  and  reflations  of  the  Supreme 
Ckmrt  of  Judicature  with  respeot  to  costs  to  be 


allowed  in  actions,  causes,  and  matters  in  the 
High  Court  shall  in  principle  and  so  far  as 
practicable  apply  to  the  costs  of  petition  and 
other  proceeding^  under  Fart  Four  of  the 
Municipal  Corporations  Act,  1882,  and  this 
Act,  and  the  taxing  officer  shall  not  allow  any 
costs,  charees,  or  expenses  on  a  higher  scale 
than  would  DC  allowea  in  any  action,  cause  or 
matter  in  the  High  Court  on  the  higher  scale, 

as  between  solicitor  and  client. 

•  » 

MUceUaneoui. 

30.  Subject  to  the  other  provisions  of  this 
Act,  the  procedure  for  the  prosecution  of  a 
corrupt  or  illegal  practioe  or  any  ille^  pay- 
ment, employment^  or  hiring  oommittea  m 
reference   to  a  municipal   election,  and  the 
removal  of  any  incapacity  incurred  by  reason 
of  a  conviction  or  report  relating  to  any  such 
offence,  and  the  duties  of  the  Director  of  public 
prosecutions  in  relation  to  any  such  offence, 
and  all  other  proceedings  in  relation  thereto 
(including  the  ^;rant  to  a  witneas  of  a  oertifi- 
cate  of  indemnitv),  shall  be  the  same  as  if 
such  offence  had  been  committed  in  reference 
to    a   parliamentary   election ;    and   sections 
ibrty-five  and  forty-six  and  sections  fiftjr  to 
fifty-seven  (both  inclusive),  and  sections  fifty- 
nine  and  sixtjr  of  the  Coimpt  and  Illegal  Frao- 
tioes  Prevention  Act,  1888,  shall  apply  accord- 
ingly as  if  they  were  re-enacted  in  this  Act 
with  the  necessary  modifications,  and  with  tiie 
following  additions : — 
(a,)  where  the  Director  of  poblio  prosecu- 
tions considers  that  the  circnmstanees  of 
any  case  require  him  to  inatitate  a  pro- 
secution before  any  court  oUier  liianan 
election  court  for  any  offence  other  than 
a  corrupt  practice  committed  in  reference 
to  a  municipal  election  in  any  borough, 
he  may,  by  himself  or  his  aasistant,  insti- 
tute such  prosecution  before  any  comt  of 
summaiv  jurisdiction  in  the   oonnly  in 
which  the  said  borough  is  situate  or  to 
which  it  adjoins,  and  me  offence  shall  be 
deemed  for  all  purposes  to  have  been  com- 
mitted  Mrithin   the  jurisdiction  of  such 
oourt;  and 
(b.)  General  rules  for  the  purposes  of  Fart 
Four  of  the  Municipal  (jbrporations  Act, 
1882,  shall  be  made  by  the  same  autho- 
rity as  rules  of  court  under  the  said  sec- 
tions; and 
(e.)  The  givinff  or  refusal  to  give  a  certi- 
ficate of  indemnity  to  a  witness  by  die 
election   court   shall   be   final  and  con* 
elusive. 

31.  If  any  person,  in  consequence  of  con- 
viction or  of  the  report  of  an  election  oourt 
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under  thia  Aot,  becomes  not  capable  of  being 
elected  to  or  sitting  in  the  House  of  Commons, 
or  of  being  elected  to  or  holding  any  public 
or  judicial  oflSce,  and  such  person,  at  the  date 
of  the  said  oonTiction  or  report,  has  been  so 
elected  or  holds  any  such  office,  then  his  seat 
or  office,  as  the  case  may  be,  shall  be  vacated 
as  ftom  that  date. 

32.  (1.)  Where  any  costs  of  a  petition  are, 
under  an  order  of  a  municipal  election  court, 
to  be  paid  by  a  borough,  sach  costs  shall  be 
paid  out  of  the  borough  fund  or  borough  rate. 

(2.)  Where  any  costs  or  other  sums  are, 
under  the  order  of  an  election  court  or  other- 
wise under  this  Act,  to  be  paid  by  any  person, 
those  costs  shall  be  a  simple  contract  debt  due 
from  such  person  to  the  peraon  or  persons 
to  whom  they  are  to  be  paid,  and  if  payable 
to  the  I'reasury  shall  be  a  debt  to  Her  Ma. 
jesty*  and  in  either  oaee  may  be  recovered 
accordingly. 

33.  Where  any  summons,  notice,  or  docn- 
ment  is  required  to  be  served  on  any  person 
witii  reference  to  any  proceeding  respecting 
a  municipal  election  in  any  borough  or  ward  of  a 
borough,  whether  for  the  purpose  of  causing 
him  to  appear  before  the  High  Oourt  or  any 
election  oourt,  or  otherwise,  or  for  the  purpose 
of  giving  him  an  opportmiity  of  making  a 
statement,  or  showing  cause,  or  being  heard 
by  himself,  before  any  such  court,  for  any  pur- 
pose of  this  Act,  such  sammons,  notice,  or 
document  may  be  served  either  by  delivering 
the  same  to  such  person,  or  by  leaving  the 
same  at,  or  sending  the  same  by  post  by  a 
registered  letter  to,  his  last  known  place  of 
al^de  in  the  said  borough,  or,  if  the  proceeding 
is  before  any  court,  in  such  other  manner  as 
the  court  may  direct,  and  in  [xroving  such 
service  by  post  it  shall  be  sufficient  to  prove 
that  the  letter  was  prepaid,  properly  addressed, 
and  registered  with  the  post  office. 

34.  In  this  Act  expressions  have  the  same 
meaning  as  in  the  Municipal  Oorporations  Act, 
1^2,  and  in  the  Corrupt  and  Illegal  Practices 
Ftevention  Act,  1883;  except  that  the  words 
**  borough,"  *'  election  petition,"  *'  election 
court,''  and  "  candidate,"  shall,  unless  the 
context  otherwise  requires,  have  the  meaning 
ffiven  by  tiie  Municipal  Corporations  Act, 
1882,  and  not  the  meaning  given  by  the  Cor* 
rnpt  and  Illegal  Practices  Prevention  Act, 
18c3 ;  and  eoumt  that  "  election  "  shall,  unless 
the  context  otherwise  requires,  mean  a  muni- 
cipal election. 

For  the  purposes  of  this  Act  the  number  of 
eleotoni  shidl  he  taken  according  to  the  enu- 
meration of  the  electors  in  the  burgess  roll. 


35.  This  Act  and  Part  lY.  of  the  Municipal 
Corporations  Act,  1882,  shall  apply  to  a 
municipal  election  in  the  city  of  tjondon, 
subject  as  follows : — 

(1.)  For  the  purpose  of  such  application 
"  municipal  election  "  means  an  election 
to  the  office  of  mayor,  alderman,  common 
councilman,  or  sheriff,  and  includes  the 
election  of  any  officer  elected  by  the 
mayor,  aldermen,  and  liverymen  in 
common  hall,  and  the  expression 
''corporate  office"  includes  each  of  the 
aforesaid  offices,  and  the  expression 
"  borough  "  shall  be  deemed  to  apply  to 
the  said  city : 

(2.)  The  expression  "burgess"  means,  in 
relation  to  each  municipal  election,  any 
person  entitled  to  vote  at  such  election : 

(3.)  Any  costs  or  expenses  directed  to  be 
paid  out  of  the  borough  fund  or  boronffh 
rate  shall,  if  incurred  in  respect  of  the 
election  of  an  alderman  or  common 
councilman  for  any  ward,  be  paid  out  of 
the  ward  rate  of  that  ward,  and  in  any 
other  case  shall  be  paid  by  the  chamber* 
lain  of  the  said  city  out  of  the  city's 
cash: 

(4.)  The  enactments  relating  to  personation, 
polling  agents,  and  disclosure  of  votes 
shall  not  apply,  save  that  if  any  person 
commits  any  offence  under  the  City  of 
London  Municipal  Elections  Amendment 
Ajot,  1867,  in  relation  to  the  declaration 
required  bv  that  Act  to  be  made  at  the 
poll,  he  snail,  in  addition,  be  deemed 
guilty  of  a  corrupt  practice  under  this 
Act: 

(5.)  A  vacancy  in  any  office  created  by  the 
decision  of  an  election  court  shall  be 
filled  bjT  a  new  election,  and  every 
summoning  officer  is  hereby  authorised 
and  required  to  summon  the  electors  for 
such  election : 

(6.)  In  the  case  of  an  election  of  an  alderman 
and  common  councilman  a  sum  maybe 
paid  and  expense  incurred  not  in  excess 
of  the  maximum  fixed  by  this  Act  for  the 
election  of  a  councillor. 

(7.)  In  the  case  of  an  election  by  liverymen 
in  common  hall  a  sum  may  be  paid  and 
expenses  incurred,  if  a  poll  be  not 
demanded,  not  exceeding  rarty  pounds, 
and,  if  a  poll  be  demanded,  then  not 
exceeding  two  handred  and  fifW  pounds, 
and,  in  the  event  of  a  poll  beinff  demanded, 
such  poll  shall  take  place  on  ma  third  day 
after  the  demand  tor  a  poll  be  made, 
unless  such  third  day  bo  a  Sunday,  in 
which  case  the  poll  shall  take  place  on  the 
focrth  day,  and  the  poll  shiJl  last  for  one 
day  only,  and  commence  at  the  hour  of 
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eight  in  the  morning  and  close  at  six  in 
the  evening. 
(8.)  The  town  clerk  shall  send  the  corrupt 
and  illegal  practices  list,  when  made  out  oy 
him,  to  the  ward  clerk  of  each  ward  not 
less  than  fourteen  days  before  the  day  on 
which  the  list  of  persons  entitled  to  yote 
in  such  ward  is  required  to  be  made  out, 
and  the  aldermen  and  common  councilmen 
of  each  ward  shall  omit  from  such  last- 
mentioned  list  the  names  of  all  persons 
mentioned  in  the  corrupt  and  illegal 
practices  list,  and  the  corrupt  and  illegal 
practices  list  shall  be  printed  and 
appended  to  ©very  copy  of  the  list  of 
persons  entitled  to  vote  in  such  ward. 

Application  of  Act  to  other  electiona. 

36.  (1.)  Subject  as  herein-after  mentioned, 
the  provisions  of  this  Act  and  of  Part  Four  of 
the  Municipal  Corporations  Act,  1882,  as 
amended  by  this  Act,  shall  extend  to  elections 
for  the  offices  mentioned  in  the  first  column  of 
the  First  Schedule  to  this  Act  as  if  re-enacted 
herein  and  in  terms  made  applicable  thereto, 
and  petitions  may  be  presentea  and  tried,  and 
offences  prosecuted  and  punished,  and  incapa- 
cities incurred  in  reference  to  each  such  elec- 
tion accordingly. 

Provided  that  in  the  application  of  the  said 
provisions  to  any  such  election  : 
(a.)  The  area,  officer,  and  rate  mentioned 
opposite  to  the  office  in  the  second,  third, 
and  fourth  columns  of  the  said  schedule, 
shall  be  deemed  to  be  substituted  for  the 
borough  or  ward,  town  clerk^  and  borough 
fund  or  rate  respectively. 
(b.)  The  expression  **  corporate  office  "  in  the 
said  provisions  shall  mean  an  office  men- 
tioned in  the  said  schedule,  and  in  rela- 
tion to  the  election  of  a  guardian  of  a 
union    includes    any    such  office  in  the 
union,  and  "  a  municipal  election  "  shall 
mean  an  election  to  such  office,  and  the 
expressions  "municipal  election  court," 
**  municipal  election  hst,"  and  "  municipal 
election   petition "     shall   be   construed 
accordingly, 
(e.)  No   corrupt  and  illegal   practices  list 

shall  be  maae  for  any  such  election. 
{d,)  Vacancies  created  by  the  decision  of  an 
election  court  shall  be   filled  by  a  new 
election. 
(e.)  A  petition  relating  to  the  election  of  a 
guardian  of  a  union  may  be  tried  at  any 
place  within  the  union. 
{/)  Nothing  in  the  said  provisions  shall 
render  it  unlawful  to  hold  a  meeting  for 
the  purpose  of  promoting  or  procuring 
the  election  of  a  candidate  to  any  office 


mentioned  in  the  said  schedule  on  auy 
licensed  or  other  premises  not  situate  in 
an  urban  sanitaiy  district  or  in  the  Metro- 
polis ; 
(g,)  Where  the  poll  at  any  election  to  an 
office    in  the  said  schedule  is  taken  by 
means  of  Yotinc;  papers,  such  of  the  said 
provisions  as  relate  to  personation,  polling 
agents,  disclosure  of  votes  and  conveyance 
of  voters,  shall  not  apply;  but  any  offence 
in  relation  to  voting  papers  or  to  persons- 
tion  or  to  voting  at  such  election  which  is 
punishable  on  summary  conviction  (that 
18  to  say,)  the  offences  mentioned  in  sec- 
tion three  of  the  Poor  Law  Amendment 
Act,  1851,  and  in  rule  sixty-nine  of  Sche- 
dule Two  to  the  Public  Health  Act,  1875, 
shall,   without  prejudice  to  the  punish- 
ment under  such  section  and  rule  o(  a 
person  guilty  of  such  offence,  be  deemed 
to  be  an  ille^l  practice  within  the  mean- 
ing of  the  said  provisions. 
(h,)  The  Local  Grovernment  Board  shall  have 
the  same  power  as  heretofore  under  sec- 
tion eight  of  the  Poor  Law  Amendm^t 
Act,   1842,  to    determine   any    question 
arising  as  to  the  right  of  a  person  to  act 
as  guardian,  except  that  the  Board  sh^ 
not  have  power — 
(a.)  To  determine,    until  after  the  ex- 
piration of  twenty-one  days  after  the 
election  of  a  person  as  guardian,  any 
question  which    can  be    determined 
upon  an  election  petition  under  this 
section;  nor 
(b.)  To  determine  any  question  which  is 
raised  b^  an  election  petition  under 
this  section,  and  is  eitlier  awaiting 
decision  or  has  been  decided  by  an 
election  court ;  nor 
(c.)  To  determine  any  question  of  general 
corruption,  or  of  any  corrupt  or  illegal 
practice,  except  so  far  as  appears  to 
such  Board  necessary  for  determining 
the  validity  of  any  vote. 
'  (2.)  The  judges  for  the  time  being  on  the 
rota  for  the  trial  of  parliamentary  election 
petitions,  or  any  two  of  those  juoges,  may 
annually  appoint  as  many  barristers,  not  ex- 
ceeding five,  as  they   may    think  neoessaiy 
to  be  commissioners  for  the  trial  of  election 
petitions  under  Part  Four  of  the  Municipal 
Corporations     Act,     1882,    and    this    Act, 
and    shall  from    time    to    time  assign  the 
petitions    (whether   relating   to  a  municipal 
election  or  to  any   other  election  to  which 
this  Act  extends)  to  be  tried  by  each  oommiB- 
sioner. 

37.  The  provisions  of  this  Act  which  prohibit 
the  payment  of  any  sum,  and  the  incarringof 
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any  expense  by  or  on  behalf  of  a  candidate  at 
an  election,  on  account  of,  or  in  respect  of,  the 
conduct  or  management  of  the  election,  and 
those  which  relate  to  the  time  for  sending  in 
and  paying  claims,  and  those  which  relate  to 
the  maximum  amount  of  election  expenses,  or 
the  return  or  declaration  respecting  election 
expenses,  shall  not  apply  to  any  of  the  elections 
mentioned  in  the  First  Schedule  to  this  Act. 

Bepecd, 

38.  The  Acts  specified  in  the  Second  Schedule 
to  this  Act  are  hereby  repealed  as  from  the 
commencement  of  this  Act  to  the  extent  in 
the  third  column  of  that  schedule  mentioned, 
but  such  repeal  shall  not  affect  anything  duly 
done  or  suffered,  or  any  right  acquired  or 
accrued,  or  any  incapacity  incurred,  before  the 
commencement  of  this  Act;  and  any  person 
subject  to  any  incapacity  under  any  enactment 


hereby  repealed,  or  under  any  enactment  for 
which  such  repealed  enactment  was  substituted, 
shall  continue  subject  thereto,  and  this  Act 
shall  ajsply  to  him  as  if  he  had  become  so 
subject  in  pursuance  of  the  provisions  of  this 
Act. 

39.  This  Act  shall  come  into  operation  on 
the  first  day  of  October  one  thousand  eieht 
hundred  and  eighty-four,  which  day  is  in  this 
Act  referred  to  as  the  commencement  of  this 
Act. 

Extent  of  Act. 

40.  This  Act  shall  not  extend  to  Scotland  or 
Ireland. 

41.  This  Act  shall  continue  in  force  to  the 
end  of  the  year  one  thousand  eight  hundred 
and  eighty-six,  and  no  longer. 


■♦o5»%o^ 


SCHSDULES. 


FIRST  SCHEDULE. 


Elections  to  which  this  Act  extends. 
In  England, 


Section  36. 


Office. 


Area. 


Officer. 


Rate. 


Member  of  local  board, 
as  defined  by  the 
Public  Health  Act, 
1875. 

Member  of  Improre- 
ment  Commissioners, 
as  defined  by  the 
Public  Health  Act, 
1875. 


Guardian  elected  under 
the  Poor  Law  Amend- 
ment Act,  1834. 

Member  of  school 
board. 


Local  Government 
district  or  ward  of 
such  district. 

Improvement  Act  dis- 
trict or  ward  of  such 
district. 


Parish  or  ward  of  a 
parish  or  united 
parishes. 

School  district  or 
division  of  the 
metropolis. 


Clerk  to  the  local 
board,  or  person 
performiog  like 
duties. 

Clerk  to  the  Improve- 
ment Commissioners, 
or  person   perform- 
ing like  duties. 


Clerk  to  the  guar- 
dians, or  person 
performing  like 
duties. 

Returning  officer  of 
school  board. 


The  general  district 
rate. 


The  general  district 
rate  or  other  rate 
out  of  which  the 
expenses  of  the  Im- 
provement Com- 
missioners are 
payable. 

The  poor  rate  of  the 
parish  or  united 
parishes. 

The  school  fund. 
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Seotion38. 


SECOND  SOHEDULS. 


EkACTMBNTS  BXPEiXED. 


A  description  or  citation  of  a  portion  of  an  Act  is  inclnsiye  of  the  words,  section,  or  other  pari 
first  and  last  mentioned,  or  otherwise  referred  to  as  forming  the  beginning  or  as  forming  the  end 
of  the  portion  comprised  in  the  description  or  citation. 

A»  to  England. 


33  A  34  Vict.  c.  75. 
45  &  46  Vict.  c.  50. 


The  Elementary  Education 

Act.  1870. 
The  Municipal  Corporations 

Act,  1882. 


Section  thirty^ibree. 

Section  seyentj-seven,  from  "corrupt 
practice  "  down  to  **  or  personation," 
and  from  ''oanyasser"  down  to 
"  candidate  at  a  municipal  election." 

Section  seventy-eight. 

Section  seventy  •nine. 

Section  eighty. 

Section  eighty-two. 

Section  eighty-three. 

Section  eighty-four. 

Section  ninety-two,  sub-section  four, 
from  **  and  those  judges  "  down  to 
the  end  of  the  sub-section. 

Section  ninety-four,  sub-sections  fire, 
six,  seven,  and  eight. 

So  much  of  section  ninety-eight,  sub* 
section  two,  as  relates  to  the  princi- 
ples of  taxation. 


Section  2. 


TBIELD  SCHEDULE. 


Pabt  I. 


Enaetmenii  dtji/ning  Corrupt  Traciicea, — Eno/ci' 
vnenta  defining  the  Ojffmee  of  Bribery, 

The  Corrupt  Practices  Prevention  Act,  1854, 
17  Sc  18  Vict.  c.  102.  aeotions  2  and  3. 

S.  2.  The  following  persons  shall  be  deemed 
guilty  of  bribery,  and  shall  be  punishable 
accordingly : — 
(1.)  Every  person  who  shall,  directly  or 
indirectly,  by  himself  or  by  any  other 
person  on  his  behalf,  give,  lend,  or  agree 
to  give  or  lend,  or  shall  offer,  promise,  or 
promise  to  procure  or  endeavour  to  pro- 
cure, any  money  or  valuable  consideration 
to  or  for  any  voter,  or  to  or  for  any  person 
on  behalf  of  any  voter,  or  to  or  for  any 
other  person,  in  order  to  induce  any  voter 
to  vot'C  or  refrain  from  voting,  or  shall 
corruptly  do  any  such  act  as  aforesaid  on 
account  of  such  voter  having  voted  or 
refrained  from  voting  at  any  election. 


(2.)  Every  person  who  shall,  directly  or 
indirectly,  by  himself  or  by  any  other 
person  on  his  behalf,  give  or  procure,  or 
agree  to  ^ve  or  procure,  or  offer,  promise, 
or  promise  to  procure  or  endeavour  to 
procure,  any  omoe,  place,  or  employment 
to  or  for  any  voter,  or  to  or  for  any  person 
on  behalf  of  any  voter,  or  to  or  for  anj 
other  person,  in  order  to  induce  such  voter 
to  vote  or  refrain  fVom  voting,  or  shall 
corruptly  do  any  such  act  as  iSbreflaid  on 
account  of  any  voter  having  voted  or 
refrained  from  voting  at  any  election. 

(3.)  Every  person  who  shall,  directly  or 
indirectly,  by  himself  or  by  any  other 
person  on  his  behalf,  make  any  such  gift, 
loan,  offer,  promise,  procurement,  or  agree- 
ment as  aforesaid,  to  or  for  any  person,  in 
order  to  induce  such  person  to  procure  or 
endeavour  to  procure  the  return  of  any 
person  to  serve  in  Parliament,  or  the  vote 
of  any  voter  at  any  election. 

(4.)  Every  person   who   shall,  upon  or  in 
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tx>ii8eqaenoe  of  any  such  gift,  loan,  offer, 
promise,  procnrement,  or  agreement,  pro- 
care,  or  engage,  promise,  or  endeavour  to 
procnre  the  return  of  any  person  to  serve 
in  Parliament,  or  the  vote  of  any  voter  at 
any  election. 
<5.)  iivery  person  who  shall  advance  or  pay, 
or  cause  to  be  paid,  any  money  to  or  to 
the  use  of  any  otner  person  with  the  intent 
that  such  money,  or  any  part  thereof,  shall 
foe  expended  in  bribery  at  any  election,  or 
who  shall  knowingly  pay  or  cause  to  be 
paid  any  money  to  any  person  in  discharge 
or  repayment  of  any  money  wholly  or  m 

?art  expended  in  briberv  at  any  election : 
'rovided  always,  that  the  aforesaid  enact- 
ment shall  not  extend  or  be  construed  to 
extend  to  any  money  paid  or  agreed  to  be 
paid  for  on  account  of  any  legal  expenses 
t>on4  fide  occurred  at  or  concerning  any 
election. 

S.  3.  The  following  persons  shall  also  be 
deemed  gailty  of  bril^y,  and  shall  be  punish- 
able accordingly : — 

(1.)  Every  voter  who  shall,  before  or  during 
any  election,  directly  or  indirectly,  by 
himself  or  by  any  other  person  on  his 
behalf,  receive,  agree,  or  contract  for  any 
money,  gift,  loan,  or  valuable  considera- 
tion, office,  place,  or  employment,  for 
himself  or  for  any  other  person,  for  voting 
or  agreeing  to  vote,  or  from  refraining  or 
agreeing  to  refrain  from  voting  at  any 
election. 
<2.)  Every  person  who  shall,  after  anv 
election,  oirectly  or  indirectly,  by  himself 
or  by  any  other  person  on  his  behalf, 
receive  any  money  or  valuable  considera- 
tion on  account  of  any  person  having 
voted  or  refrained  from  voting,  or  having 
induced  any  other  person  to  vote  or 
refrain  from  voting  at  any  election. 

The  Sepresentation  of  the  People  Act,  1867, 
30  &  31  Yict.  c.  102.  s.  49. 

S.  49.  Any  person,  either  directly  or  in- 
directly, corruptly  paying  any  rate  on  behalf 
of  any  ratepayer  for  the  purpose  of  enabling 
him  to  be  registered  as  a  voter,  thereby  to 
influence  his  vote  at  the  future  election,  and 
soij  candidate  or  other  person,  either  directly 
«r  indirectly,  paying  any  rate  on  behalf  of 
Any  voter  for  tae  purpose  of  inducing  him  to 
vote  or  refrain  from  votins ,  shall  be  guilty  of 
bribery,  and  be  nunishable  accordinffly;  and 
an^  person  on  whose  behalf  and  wiw  whose 
pnvity  any  such  payment  as  in  this  section 
IS  mentioned  is  maae,  shall  also  be  guilty  of 
bribery,  and  punishable  accordingly. 

Vol.  LXni. — ^Law  Joxm.  Stat. 


Enciclment  defining  the  Offence  of  Pereonation. 

The  Ballot  Act,  1872,  35  &  36  Vict.  c.  33.  s.  24. 

S.  24.  A  person  shall,  for  all  purposes  of  the 
laws  relating  to  parliamentary  ana  municipal 
elections,  be  deemed  to  be  guilty  of  the  offence 
of  personation  who,  at  an  election  for  a  county 
or  borough,  or  at  a  municipal  election,  applies 
for  a  ballot  paper  in  the  name  of  some  other 
person,  whether  that  name  be  that  of  a  person 
living  or  dead,  or  of  a  fictitious  person,  or 
who,  haviuff  voted  once  at  any  sucn  election, 
apnlies  at  the  same  election  for  a  ballot  paper 
in  nis  own  name. 


EncLcimenU  definina  the  Offeiieea  of  Treating  and 

Undue  Influence, 

The  Corrupt  and  Illegal  Practices  Prevention 
Act,  1883,  46  &  47  Vict.  c.  51.  ss.  1  and  2. 

S.  1.  Any  person  who  corruptly  by  himself 
or  by  any  other  person,  either  before,  during, 
or  after  an  election,  directly  or  indirectly, 
gives  or  provides,  or  pays  wholly  or  in  part 
the  expense  of  giving  or  providing  any  meat, 
drink,  entertainment,  or  provision  to  or  for 
any  person  for  the  purpose  of  corruptly 
influencing  that  person  or  any  other  person  to 
give  or  refrain  from  giving  his  vote  at  the 
election,  or  on  account  of  such  person  or  any 
other  person  having  voted  or  refrained  from 
voting,  or  being  about  to  vote  or  refrain  from 
voting  at  such  election,  shall  be  guilty  of 
treating. 

And  every  elector  who  corruptly  accepts  or 
takes  any  such  meat,  drink,  entertainment,  or 
provision,  shall  also  be  guilty  of  treating. 

S.  2.  Every  person  who  shall  directly  or  in- 
directlv,  by  himself  or  by  any  other  person  on 
his  behalf,  make  use  of  or  threaten  to  make 
use  of  any  force,  violence,  or  restraint,  or 
inflict  or  threaten  to  inflict,  by  himself  or  by 
any  other  person,  any  temporal  or  spiritual 
injury,  damage,  harm,  or  loss  upon  or  against 
any  person  in  order  to  induce  or  compel  such 
person  to  vote  or  refrain  from  voting,  or  on 
account  of  such  person  having  voted  or  re- 
frained from  voting  at  any  election,  or  who 
shall  by  abduction,  duress,  or  any  fraudulent 
device  or  contrivance  impede  or  prevent  the 
free  exeroise  of  the  franchise  of  any  elector,  or 
shall  thereby  compel,  induce,  or  prevaU  upon 
any  elector  either  to  give  or  to  refrain  from 
giving  his  vote  at  any  election,  shall  be  guilty 
of  undue  influence. 
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Enactment  defining  the  Offences  of  Bribery, 
Treating,  Undue  Injluence,  and  Personation.. 

The  Municipal  Corporations  Act,  1882, 
45  &  46  Yict.  c.  50.  b.  77. 

S.  77.  "Bribery,"  ' ' treating? ,"  ** undue  iu- 
fluence,"  and  ** personation"  include  respec- 
tively anything  aone  before,  at,  after,  or  with 
respect  to  a  municipal  election,  which,  if  done 
before,  at,  after,  or  with  respect  to  a  parlia- 
xnentarr  election,  would  make  the  person 
doing  the  same  liable  to  any  person,  punish- 
ment, or  disqualification  for  bribery,  treating, 
undue  influence,  or  personation,  as  tho  case 
niay  be,  under  any  Act  for  the  time  being  in 
force  with  respect  to  parliamentary  elections. 


Pabt  II. 

Enactmenie  relating  to  Disqualification  of 

Electors. 

The  Corrupt  and  Illegal  Practices  Prevention 
Act,  1883,  46  &  47  Vict.  c.  51.  sections  37 
and  38. 

S.  37.  Every  person  who,  in  conseq|uence  of 
conviction  or  of  the  report  of  any  election  court 
or  election  commissioners  under  this  Act,  or 
under  the  Corrupt  Practices  (Municipal  Elec- 
tions) Act,  1872,  or  under  Part  IV.  of  the 
Municipal  Corporations  Act,  1882,  or  under 
ftny  otner  Act  for  the  time  being  in  force 
relating  to  corrupt  practices  at  an  election  for 
any  public  office,  nas  become  incapable  of 
voting  at  any  election,  whether  a  parliamen- 
tary election  or  an  election  to  any  public 
ofBce,  is  prohibited  from  voting  at  any  such 
election,  and  his  vote  shall  be  void. 

S.  88.  (1.)  Before    a  person,    not  being  a 

party  to  an  election  petition  nor  a  candidate 

on  blehalf  of  whom  the  seat  is  claimed  by  an 

election  petition,  is  reported  by  an  election 

court    *    *    *    to  have  been  guilty,  at  an 

election,  of  any  corrupt  or  illegal  practice,  the 

court    •    *    *    shall  cause  notice  to  be  given 

to  such  person,  and  if  he  appears  in  pursuance 

of  the  notice,  shall  give  him  an  opportunity  of 

being  heard  by  himself  and  of  calling  evidence 

in  his  defence  to  show  why  he  should  not  be  so 

reported. 

•  •  •  •  # 

(6.)  Eveiy  person  who,  after  the  commence- 
ment of  this  Act,  is  reported  by  anv  election 
court  •  •  •  to  have  been  guilty  of  any 
corrupt  or  illegal  practice  at  an  election,  shall, 
whether  he  obtained  a  certificate  .of  indemnity 
or  not,  be  subject  to  the  same  incapacity 
as   he   would   be   subject   to    if  he  had  at 


the  date  of  such  election  been  convicted  of 
the  offence  of  which  he  is  reported  to  have 
been  guilty    •    •    • 

(6.)  Where  a  person  who  is  a  justice  'of  the 
peace  is  reportea  by  any  election  court  •  •  ♦ 
to  have  been  guuty  of  any  corrupt  practice 
in  reference  to  an  election,  whether  he  has 
obtained  a  certificate  of  indemnity  or  not,  it 
shall  be  the  duty  of  the  Director  of  Public 
Prosecutions  to  report  the  case  to  the  Lord 
High  Chancellor  of  Great  Britain,  with  such 
evidence  as  may  have  been  given  of  such 
corrupt  practice,  and  where  any  such  person 
acts  as  a  justice  of  the  peace  by  virtue  of  his 
being  or  having  been  mayor  of  a  borough,  the 
Lord  High  Chancellor  shall  have  the  same 
power  to  remove  such  person  from  being  a 
justice  of  the  peace  as  if  he  was  nsyoaed  in  a 
commission  of  the  peace. 

(7.)  Where  a  person  who  is  a  barrister  or  a 
solicitor,  or  who  belongs  to  any  profession 
the  admission  to  which  is  regulated  by  law, 
is  reported  by  any  election  court  *  •  •  to 
have  been  guilty  of  any  corrupt  practice  in 
reference  to  an  election,  whether  such  person 
has  obtained  a  certificate  of  indemnity  or  not, 
it  shall  be  the  duty  of  the  Director  of  Public 
Prosecutions  to  bring  the  matter  before  the  Inn 
of  Court,  High  Court,  or  triboual  having 
power  to  take  cognizance  of  any  miscondnct 
of  such  person  in  his  profession,  and  such  Inn 
of  Court,  High  Court,  or  tribunal  may  deal 
with  such  person  in  like  manner  as  if  such 
corrupt  practice  were  misconduct  by  sncb 
person  in  his  profession. 

(8.)  With    respect  to    a  person  holding  a 

license  or  certificate  under  the  Licensing  Acts 

(in  this  section  referred  to  as  a  licensed  person) 

the  following  provisions  shall  have  efi'eot  :— 

(a.)  If  it  appears  to  the  court  by  which  any 

licensed  person  is  convicted  of  the  offence 

of  bribery  or  treating  that  such  offence 

was  committed  on  his  licensed  premises, 

the  court  shall  direct  such  conviction  to 

be    entered   in   the    proper    register  d 

licenses : 

(5.)  Ifit  appears  to  an  election  court   *  ,*  * 

that    a   lioensed   person    has  knowingly 

Buffered  any  bribery  or  treating  in  rcfe- 

ence  to  any  election  to  take  place  upon 

his  licensed  premises,  such  court    •    •    * 

(subject  to  tne  provisions  of  this  Act  as  to 

a  person  having  an  opportunity  of  being 

heard  bv  himself  and  producing  evidence 

before  being  reportea)   shall  report  the 

same ;  and,  whetner  such  person  obtained 

a  certificate  of  indemnity  or  not,  it  shall 

,    be  the  duty  of  the  Director  of  Public  Pro-* 

secutions  to  bring  such  report  before  the 

licensing  justices  from  whom  or  on  whose 

certificate  the  licensed  person  obtained  his 
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license,  and  bqcIl  licensing  justices  shall 
oanse  snoh  report  to  be  entered  in  the 
proper  register  of  licenses : 
{c.)  Where  an  entry  is  made  in  the  register 
of  licenses  of  any  such  conriction  of  or 
report  respecting  any  licensed  person  as 
al)oye  in  this  section  mentioned,  it  shall 


be  taken  into  consideration  bv  the  licen- 
sing jnstices  in  determiniDg  whether  they 
will  or  will  not  grant  to  snch  person  the 
renewal  of  his  license  or  certificate,  and 
may  be  a  ground,  if  the  justices  think  fit, 

for  refusing  such  renewal. 

*  *  •  *  • 


FOUETH  SCHEDULE. 


Farm  ofBeclarationhy  CandidcUeas  to  Expenses. 

I  ,  having  been  a  candidate  at 

the  election  of  councillor  for  the  borough  [or 
ward]  of  ,  on  the  day 

of  [and   my    agents    do   hereby 

solemnly  and  sincerely  declare  that  I  hare 
paid  ]  for  my  expenses  at  the  said 

election,  and  that,  except  as  aforesaid,  I  have 
not,  and  to  the  best  of  my  knowledge  and 
belief,  no  person,  nor  any  club,  society,  or 
association,  has  on  my  behalf,  made  any  pay- 
ment, or  given,  promised,  or  ofiered  any 
reward,  office,  employment,  or  Taluable 
consideration,  or  incurred  any  liability  on 
account  of  or  in  respect  of  the  conduct  or 
management  of  the  said  election. 

And  I  further  solemnly  and  sincerely 
declare  Uiat,  except  as  aforesaid,  no  money, 
security,  or  equivalent  for  money,  has  to  my 
knowledge    or   belief  been   paia,    advanced. 


given,  or  deposited  by  anyone  to  or  in  the 
hands  of  myself,  or  any  other  person,  for  the 
purpose  of  defraying  any  expenses  incurred  on 
my  Dehalf  on  account  oi  or  in  respect  of  the 
conduct  or  management  of  the  said  election. 

And  I  further  solemnly  and  sincerely 
declare  that  I  will  not  at  any  future  time  make 
or  be  a  party  to  the  making  or  giving  of  any 
payment,  reward,  office,  employment,  or 
valuable  consideration  for  the  purpose  of 
defraying  any  such  expenses  as  last  mentioned, 
or  provide,  or  be  a  party  to  the  providing  of 
any  money,  security,  or  equivalent  for  money 
for  the  purpose  of  defraying  any  such  expenses. 
Signature  of  declarant  CD. 

Signed  and  declared  by  the  above-named 
declarant  on  the  day  of  j, 

before  me. 

(Signed)  E.F. 

Justice  of  the  Peace  for  • 


Chap.  71. 
Intestates  Estates  Acty  1884. 


ABSTKACT  OP  THE  ENACTMENTS. 

1.  Bkorl  title. 

2.  Becovery  of  personal  estate  of  deceased  person  wJiere  administration  granted  to  nominee  of  ike 

Crown. 
8.  Limitation  on  proceedings  to  recover  personal  estate  by  or  from  Crown. 

4.  Escheat  of  real  estate. 

5.  Power  of  court  to  sell  interest  of  Crown  hi  real  estate. 

6.  Pouter  to  waive  right  of  Crown  in  certain  cases. 

7.  Definition  of  intestacy. 

8.  Application  of  Act  to  Duchy  of  Lancaster. 

9.  ^plication  of  Act  to  Ireland. 
10.  Extent  of  Act. 
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An  Act  to  amend  the  Law  respectinor 
the  administration  of  the  Personal 
Estate  and  the  Escheat  of  the  Beal 
Estate  of  Deceased  Persons;  and  for 
other  purposes.       (14th  August  1884.) 

Be  it  enacted  by  the  QaeeD'u  most  Excellent 
Majesty,  by  and  with  the  advice  and  consent 
of  the  Lords  Spiritaal  and  Temporal,  and  Com- 
mons, in  this  present  Parliament  assembled, 
and  by  the  authority  of  the  same,  as  follows : 

1.  This  Act  may  be  cited  as  the  Intestates 
Estates  Act,  1884. 

2.  Where  the  administration  of  the  personal 
estate  of  any  deceased  person  is  granted  to  a 
nominee  of  Her  Majesty  (whether  ttie  Treasnry 
Solicitor,  or  a  person  nominated  by  the  Trea- 
sury Solicitor,  or  any  other  person),  any  action 
or  other  proceeding  by  or  against  such  nominee 
for  the  recovery  of  the  personal  estate  of  such 
deceased  person,  or  any  share  thereof,  shall  be 
of  the  same  character,  and  be  brought,  insti- 
tuted, and  carried  on  in  the  same  manner,  and 
be  subject  to  the  same  rules  of  law  and  equity 
(incluaing  the  rules  of  limitation  under  the 
statutes  of  limitation  or  otherwise),  in  all 
respects  as  if  the  administration  had  been 
granted  to  such  nominee  as  one  of  the  next  of 
kin  of  such  deceased  person. 

3.  After  the  passing  of  this  Act  an  infor- 
mation or  other  proceeding  on  the  part  of  Her 
Majesty  shall  not  be  filed  or  instituted,  and  a 
petition  of  right  shall  not  be  presented,  in 
respect  of  the  personal  estate  of  any  deceased 
person  or  any  part  or  share  thereof,  or  any 
claim  thereon,  except  within  the  same  time 
and  subject  to  the  same  rules  of  law  and  equity 
in  and  subject  to  which  an  action  for  the  like 
purpose  might  be  brought  by  or  against  a 
subject. 

4.  From  and  after  the  passing  of  this  Act, 
where  a  person  dies  withobt  an  heir  and  in- 
testate in  respect  of  any  real  estate  consisting 
of  ally  estate  or  interest  whether  legal  or 
suitable  in  any  incorporeal  hereditament,  or 
of  any  equitable  estate  or  interest  in  any 
corporeal  hereditament,  whether  devised  or 
not  devised  to  trustees  by  the  will  of  such 
person,  the  law  of  escheat  shall  apply  in  the 
same  manner  as  if  the  estate  or  interest  above 
mentioned  were  a  legal  estate  in  corporeal 
hereditaments. 

5. — (1.)  Where  in  any  action  or  other  pro- 
ceeding in  Her  Migesty's  High  Court  of 
Justice  or  in  the  Court  of  Chancery  of  the 


County  Palatine  of  Lancaster  it  appears  to  the 
court  that  Her  Majesty  is  entitled  to  any  here- 
ditament, corporeal  or  incoiporeal,  or  to  any 
estate  or  interest,  legal  or  equitable,  herein, 
such  court  may,  on  the  application  or  with  the 
consent  of  the  Attomey-Greneral,  notwith- 
standing that  no  office  has  been  found  and  no 
commission  issued  or  executed,  order  a  sale  of 
the  hereditament,  estate,  or  interest,  and  such 
portion  of  the  net  proceeds  of  any  such  sale  as 
represents  the  interest  of  Her  Majesty  shall 
be  paid,  invested,  transferred,  sold,  or  disposed 
of  in  manner  provided  by  section  four  of  tke 
Treasury  Solicitor  Act,  1876. 

(2.)  Section  one  of  the  Act  of  the  session  of 
the  fifteenth  and  sixteenth  years  of  the  reign 
of  Her  present  Majesty,  chapter  fifly-five, 
intituled  "  An  Act  to  extend  the  provisions  of 
"  the  Trustee  Act,  1850,"  shall  apply  on  any 
such  sale  in  like  manner  as  if  any  estate  or 
interest  of  Her  Majesty  comprised  in  the  sale 
were  vested  in  a  subject. 

6.  Where  a  person  dies  without  an  heir  and 
intestate  in  respect  of  all  or  any  part  of  his 
real  estate,  whether  his  estate  or  interest 
therein  is  legal  or  equitable,  and  applicatioxi 
is  made  for  the  waiver  of  any  right  of  Her 
Majesty  in  respect  of  such  intestacy  to  such 
estate  by  or  on  behalf  of  any  person  to  whom, 
or  to  a  trustee  for  whom.  Her  Majes^  would, 
if  Her  Majesty's  title  had  been  duly  found  by 
inquisition,  have  power  to  grant  such  real 
estate,  it  shall  be  lawful  for  Her  Majesty,  by 
warrant  under  the  hands  of  the  CommissionerB 
of  Her  Majesty's  Treasury,  or  any  two  of  them, 
to  authorise  the  waiver  of  such  right,  on  ench 
terms,  whether  for  the  payment  of  money  or 
otherwise,  as  may  be  specined  in  the  warrant, 
and  the  Treasury  Solicitor  may,  in  ponoance 
of  such  warrant,  convey  to  the  person  in  whose 
favour  such  waiver  is  made  the  right  of  Her 
Majesty  so  waived :  Provided,  that  if  at  any 
time  not  later  than  two  years  after  such  con- 
veyance any  person  claiming  any  estate  or 
interest  in  or  to  the  said  real  estate  demands 
that  an  inquisition  in  respect  of  Her  Mijejtj's 
tide  shall  be  issued,  and  gives  security  to  the 
satisfaction  of  the  Treasury  Solicitor  for  Uie 
costs  of  the  issue  and  execution  of  such  inqoi- 
sition,  such  inquisition  shall  issue  in  uke 
manner  as  if  this  section  had  not  been 
enacted. 

If  no  such  inquisition  issues,  such  oonvey* 
ance  sjiall  be  of  the  same  e£Fect  as  if  it  were  • 
grant  from  Her  Majesty  after  office  ^rand; 
and  every  person  bringing  an  action  to 
establish  any  claim  to  sucn  real  estate,  or  any 
part  thereof,  or  interest  therein,  shall  be  in 
the  same  position  and  have  the  same  rights  is 
if  he  were  traversing  such  office  found. 
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7.  Where  any  beneficial  interest  in  the  real 
estate  of  any  deceased  person,  whether  the 
estate  or  interest  of  snch  deceased  person 
therein  was  legal  or  equitable,  is,  owing  to 
the  failure  of  the  objects  of  the  devise,  or  other 
circumstances  happening  before  or  after  the 
death  of  such  person,  in  whole  or  in  part  not 
effectually  disposed  of,  such  person  shall  be 
deemed,  for  the  purposes  of  tnis  Act,  to  have 
died  intestate  in  respect  of  such  part  of  the 
said  beneficial  interest  as  is  ineffectually 
disposed  of. 

8.  This  Act  shall  extend  to  the  Duchy  of 
Lancaster,  with  this  addition,  that  the  Chan- 
cellor of  the  Duchy,  the  Attomev-Oeneral  of 
the  Duchy,  and  the  Solicitor  of  the  Duchy 
respectiyely,  shall  be  substituted  for  the  Com- 
missioners of  Her  Majesty's  Treasury,  the 
Attomey-Greneral,  and  the  Treasury  Solicitor 
respectiyely,  and  that  the  proceeds  of  any  sale 
shall  be  applicable  and  be  dealt  with  to  all 
intents  and  purposes  as  snch  proceeds  would 
or  might  haye  been  applied  or  dealt  with  if 
the  hereditaments,  estate,  or  interest  had  been 


sold  under  or  in  pursuance  of  any  other  power 
in  that  behalf. 

9.  In  the  application  of  this  Act  to  Ireland 
the  following  proyisions  shall  take  effect : 

(a.)  The  Crown  and  Treasury  Solicitor-  for 
Ireland  shall  be  substituted  for  the 
Treasury  Solicitor. 

(&.)  The  reference  to  the  Treasury  Solicitor 
Act,  1876»  shall  not  apply.  The  portion 
of  the  net  proceeds  of  any  sale  under  this 
Act  which  represents  the  interest  of  Her 
Mstjesty  in  the  hereditament,  estate,  or 
interest  sold  shall  be  dealt  with  and  dis- 
posed of  in  such  manner  as  the  Commis- 
sioners of  Her  Majesty's  Treasury  may  be 
general  or  special  order  from  time  to  time 
direct. 

(c.)  Her  Majesty's  High  Court  of  Justice  in 
Ireland  and  the  Attomey-Greneral  for 
Ireland  shall  be  substituted  for  the  High 
Court  of  Justice  and  the  Attorney- 
General. 

10.  This  Act  shall  not  extend  to  Scotland.. 


Chap.  72. 
Disused  Burial  Grounds  Aci^  1884. 


ABSTRACT  OF  THE  EKACTMEKTS. 


1.  Short  HOe. 

2.  Interpretation  clause. 

3.  No  huUdings  to  he  erected  upon  disused  burial  grounds,  except  for  enlargement,  ^c. 

4.  Saving  for  huUdings  already  sanctioned, 

5.  Saving  ofhurial  grounds  sold  hy  Act  of  Parliament. 


An  Act  for  preventing  the  erection  of 
Buildings  on  disused  Burial  Grounds. 

(14th  August  1884.) 

Whebeas  an  Act  was  passed  in  the  session 
of  Parliament  holden  in  the  fifteenth  and  six- 
teenth years  of  Her  Majesty,  chapter  eighty- 
fiye,  to  amend  the  laws  concerning  the  burud 
of  the  dead  in  the  metropolis,  and  an  Act  was 
passed  in  the  session  holden  in  the  sixteenth 
and  seventeenth  years  of  Her  Majesty,  chapter 
one  hundred  and  thirty  four,  **  to  amend  the 
"  laws  concerning  the  burial  of  the  dead  in 
"  England,  beyond  the  limits  of  the  metro- 
"  polls,  and  to  amend  the  Act  concerning  the 
"  burial  of  the  dead  in  the  metropolis  " :  And 
whereas  in  pursuance  of  the  provisions  of  the 


above  recited  Acts  numerous  Orders  in  Council' 
have  been  made  for  the  discontinuance  of 
burials  in  certain  burial  grounds  within  the 
metropolis  and  elsewhere :  And  whereas  it  is 
expedient  that  no  buildings  should  be  erected 
on  any  burial  ground  affected  by  any  of  such 
Orders  in  Council : 

fie  it  therefore  enacted  by  the  Queen's  most 
Sxcellent  Miyesty,  by  and  with  the  advice  and 
consent  of  the  Lords  Spiritual  and  Temporal, 
and  Commons,  in  this  present  Parliament 
assembled,  and  by  the  authority  of  t^e  same, 
as  follows : 

1.  This  Act  may  be  cited  as  the  Disused 
finrial  Grounds  Act,  1884. 

2.  In  this  Act  a  "disused  burial  ground" 
shall  mean  a  burial  ground  in  respect  of  which 
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an  Order  in  Coaacil  has  been  made  for  the 
disoontinaanoe  of  burials  therein  in  tnirsuanoe 
of  ^e  provisions  of  the  said  recited  Acts. 

3.  After  the  passing  of  this  Act  it  shall  not 
be  lawfnl  to  erect  any  baildings  npon  any 
disnsed  borial  ground,  except  for  the  purpose 
of  enlarging  a  church,  chapel,  meeting-house, 
or  other  plM^es  of  worship. 


4.  Nothing  in  this  Aot  shall  preTent  the 
erection  of  an^  building  on  a  disused  banal 
ground  for  which  a  faculty  has  been  oblained 
Defore  the  passing  of  this  Aot. 

5.  Nothing  in  this  Act  contained  shall  apply 
to  any  buriu  ground  which  has  been  sold  or 
disposed  of  under  the  au^ority  of  any  Act  of 
Parliament. 


Chap.  73. 
Appropriation  Ady  1884. 


▲BSTfiACI  OF  THS  BNACTMSKTS. 

Grant  out  of  Consolidated  Fund. 

1.  Issue  0/37,827,2992.  out  of  the  Consolidated  Fund. 

2.  Pow&r  for  tlie  Treaswy  to  borrow. 

Appropriation  of  Cfra/iUs. 

3.  Appropriation  of  sums  voted  for  supply  services. 

4.  Treasury  may,  %n  certain  cases  of  eengency,  authorise  expendiiwre  unprovided  for;  provided  ikai 

the  aggregate  grants  for  the  navy  services  and  for  the  army  services  respectively  he  not  eaxesM. 

5.  Sanction  for  navy  and  army  expenditure  for  1882-83  unprovided  for, 

6.  Declaration  required  in  certain  cases  before  receipt  of  sums  appropriated* 

7.  Short  title  of  Act. 
Schedules. 


An  Act  to  appl}'  a  sum  out  of  the  Con- 
solidated Fund  to  the  service  of  the 
year  ending  on  the  thirty-first  day  of 
March  one  thousand  eight  hundred 
and  eighty-five,  and  to  appropriate  the 
Supplies  granted  in  this  Session  of 
Parliament.  (14th  August  1884.) 

Most  Gracious  Sovereign, 
We,  Tour  Majesty's  most  dutiful  and  loyal 
subjects,  the  Commons  of  the  United  King- 
dom of  Great  Britain  and  Ireland  in  Parlia- 
ment assembled,  towards  making  good  the 
supply  which  we  have  cheerfullv  granted  to 
Your  Majesty  in  this  session  of  Parliament, 
have  resolved  to  grant  unto  Your  Majesty  the 
sum  herein-after  mentioned ;  and  do  therefore 
most  humbly  beseech  Your  M^jestv  that  it 
may  be  enacted;  and  be  it  enacted  bv  the 
"Queen's  most  Excellent  Majesty,  by  ana  with 
the  advice  and  consent  of  the  Lords  Spiritual 
and  Temporal,  and  Commons,  in  this  present 
Parliament  assembled,  and  by  the  authority  of 
the  same,  as  follow? « 


Grant  out  of  Consolidaied  Fund. 

1.  The  Commissioners  of  Her  Majesty's 
Treasury  for  the  time  being  nii^  issue  out  of 
the  Consolidated  Fund  of  the  United  King- 
dom of  Great  Britain  and  Ireland,  and  appTj 
towards  making  good  the  supply  granted  to 
Her  Majesty  for  the  service  of  the  year  ending 
on  the  thir^-first  day  of  March  one  tbousand 
eight  huncured  and  eighty-five,  the  earn  of 
thirty-seven  million  eight  hundred  andtwentf- 
seven  thousand  two  hundred  and  ninety-nine 
pounds. 

2.  The  Commissioners  of  Her  Majesty's 
Treasury  may  borrow  from  time  to  time,  on 
the  creidit  of  the  said  sum  of  thirty-seven 
million  eight  hundred  and  twenl^soTen 
thousand  two  hundred  and  ninety-nine  pounds 
any  sum  or  sums  of  equal  or  less  amoont  in 
the  whole,  and  shall  repay  the  money  so  bor- 
rowed, with  interest  not  exceeding  five  pounds 
per  centum  per  annum,  out  of  the  growing 
produce  of  the  Consolidated  Fund  at  any 
period  not  later  than  the  next  suooeeding 
quarter  to  that  in  which  the  said  moneys  were 
borrowed. 


OHA^P.  73.] 


47  &  48  VICTORIA,  1884. 


183 


Any  moneys  so  borrowed  shall  be  placed  to 
the  credit  of  the  account  of  Her  Majesty's 
Exchequer,  and  shall  form  of  the  said  Con- 
solidated Fund,  and  be  available  in  any 
manner  in  which  such  fund  is  available. 


AppropnaHan  of  Grants. 

3.  All  sums  granted  by  this  Act  and  the 
other  Acts  mentioned  in  Schedule  (A.) 
annexed  to  this  Act  out  of  the  said  Consolidated 
Fund  towards  making  good  the  supply  granted 
to  Her  Majesty,  amounting,  as  appears  by  the 
said  Schedule,  in  the  aggregate,  to  the  sum  of 
fifly-six  mOlion  one  hundred  and  sixty- four 
thousand  one  hundred  and  seventy-two  pounds 
fourteen  shillings  and  tenpence  are  appro- 
priated and  shall  be  deemed  to  have  been 
appropriated  as  from  the  date  of  the  passing 
of  the  first  of  the  Acts  mentioned  in  th^  said 
Schedule  (A.)  for  the  purposes  and  services 
expressed  in  Schedule  {p.)  annexed  hereto. 

The  abstract  of  schedules  and  schedule^ 
annexed  hereto,  with  the  notes  (if  any)  to  such 
schedules,  shall  be  deemed  to  be  part  of  this 
Act  in  the  same  manner  as  if  they  had  been 
contained  in  the  body  thereof. 

4.  If  a  necessity  arise  for  incurring  expendi- 
ture not  provided  for  in  the  sums  appropriated 
to  naval  and  military  services  by  this  Act,  and 
which  it  may  be  detrimental  to  the  public 
service  to  postpone  until  provision  can  be  made 
for  it  by  Parliament  in  the  usual  course,  each 
of  the  departments  entrusted  with  the  control 
over  the  said  services  shall  forthwith  make 
application  in  writing  to  the  Commissioners 
of  Her  Majesty's  Treasury  for  their  authority 
to  defray  vemporarily  sucn  expenditiLre  out  of 
any  surpluses  which  may  have  been  or  which 
may  be  effected  by  the  saving  of  expenditure 
upon  votes  within  the  same  department,  and 
in  such  application  the  department  shall 
represent  to  the  Commissioners  of  the 
Treasury  the  circumstances  which  may  render 
such  additional  expenditure  necessary,  and 
thereupon  the  said  Commissioners  may 
authorise  the  expenditure  unprovided  for  as 
aforesaid  to  be  temporarily  defrayed  out  of  any 
surpluses  which  ma^  have  been  or  which  may 
be  effected  as  aforesaid  upon  votes  within  the 
same  department;  and  a  statement  showing 
all  cases  in  which  the  naval  and  military 
departments  have  obtained  the  sanction  of  the 
said  Commissioners  to  any  expenditure  not 
provided  for  in  the  respective  votes  aforesaid, 
accompanied  by  copies  of  the  representations 
made  to  them  by  tne  said  departments,  shall 
be  laid  before  the  House  of  Commons  with  the 


appropriation  accotmts  of  navy  and  army 
services  for  the  year,  in  order  that  such  pro- 
ceedings may  be  submitted  for  the  sanction  of 
Parliament,  and  that  provssion  may  be  made 
for  the  deficiencies  upon  the  several  votes  for 
the  said  services  in  such  manner  as  Parliament 
mav  determine. 

The  Commisslonerb  of  the  Treasuir  shall 
not  authorise  any  expenditure  which  may 
cause  an  excess  upon  the  aggregate  sums 
appropriated  by  this  Act  for  naval  services 
and  for  army  services  respectively. 

5.  Whereas  the  Commissioners  of  the 
Treasury,  under  the  powers  vested  in  them  by 
the  Act  of  the  session  held  in  the  forty-fifth 
and  forly-sixth  years  of  the  reign  of  Her 
present  Majesty,  chapter  seventy-one,  have 
authorised  expenditure  not  provided  for  in  the 
sums  appropriated  by  the  said  Act  to  certain 
votes  for  naval  and  military  servioes  for  the 
year  ended  on  the  thirty -first  day  of  March 
one  thousand  eight  hundred  and  eighty-three, 
to  be  temporarify  defrayed  out  of  the  balances 
(including  surpluses  of  appropriations  in  aid) 
xmexpended  in  respect  of  the  sums  appro- 
priated to  certain  other  votes  for  naval  and 
military  services  for  the  said  year;  viz., 

1st.  Expenditure  of  one  hnndred  and  fifty- 
one  thousand  nine  huncired  pounds 
seventeen  shillings  and  tenpence  for 
certain  navy  services  unprovided  for, 
temporarily  defrayed  out  of  the  unex- 
pended balances  of  certain  votes  for 
navy  services,  aided  by  the  sum  realised 
in  excess  of  the  estimated  appropriations 
in  aid. 

2d.  Expenditure  of  one  hundred  and 
seventeen  thousand  nine  hundred  and 
seventy-nine  pounds  eight  shillings  and 
fivepcnce  for  certain  army  services  un- 
provided for,  temporarily  defrayed  out 
of  the  unexpended  balances  of  certain 
votes  for  army  services,  aided  by  the 
snm  realised  in  excess  of  the  estimated 
appropriations  in  aid : 

It  is  enacted,  that  the  application  of  the  said 
sums  is  hereby  sanctionecf. 

6.  A  person  shall  not  receive  any  part  of  a 
erant  which  may  be  made  in  pursuance  of  this 
Act  for  half  pay,  or  army,  navy,  or  civil  non- 
effective services  until  he  has  bubscribed  such 
declaration  as  may  from  time  to  time  be 
prescribed  by  a  warrant  of  the  Commissioners 
of  Her  Majesty's  Treasury  before  one  of  the 
persons  prescribed  by  such  warrant. 

Provided  that,  whenever  any  such  payment 
is  made  at  more  frequent  intervals  tnan  once 
in   a   quarter,    the    Commissioners   of    Her 
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Mii^esty's  Treasury  may  dispense  with  the 
production  of  more  than  one  declaration  in 
respect  of  each  quarter. 

Any  person  who  makes  a  declaration  for  the 
purpose  of  this  section,  knowing  the  same  to 


be  untrue  in  any  material  particular,  shall  \» 
guilty  of  a  misdemeanor. 

7.  This  Act  may  be  cited  for  all  purposes  a» 
the  Appropriation  Act,  1884. 


■«««9<o*- 


ABSTRACT 


OF 


SCHEDULES  (A.)  and  (B.)  to  which  this  Act  refers. 


SCHEDULE  (A.) 


Grants  out  of  the  Consolidated  Fund 


£        f.  d. 
56,164,172  14  10 


SCHEDULE  (B.)— Apfrgpbiatiok  ov  Grants. 


1883-84. 

Part   1.  Civil  Services  Deficiencies,  1882-83 

2.  Civil  Services  and  Bevenue  departments  (Supple- 
mentary) 1883-84  .  .  .  . 

3.  Navy  (Supplementary)  1883-84     ... 

4.  Army  (Supplementary)  1883-84   -  .  - 

5.  Afghan  War  (Grant  in  Aid)  (Supplementary) 
1883-84 


99 


99 
»9 


»> 


1884-85. 


Part    6.  Navy 
7.  Army 


99 


99 
>» 
99 
9* 
99 
99 


99 


8.  Civil  Services,  Class  I. 


9. 

Ditto, 

Class  XL    - 

10. 

Ditto, 

Class  111.  . 

11. 

Ditto, 

Class  IV.  - 

12. 

Ditto, 

Class  Y.    - 

13. 

Ditto, 

Class  YL  - 

14. 

Ditto, 

Class  YIL 

99 
99 


99 


99 


Total  Civil  Sebvicbs    - 

15.  Bevenue  Departments,  &c.     ... 

16.  Advances  for  Greenwich  Hospital  and  School 

17.  Afghan  War  (Grant  in  Aid)     ... 

18.  ReJief  of  General  Gordon  ( Yote  of  Credit)     - 


£       8.  d, 
1,526  14  10 

365,029  0  0 
147,200  0  0 
370,900  0  0 

500,000  0  0 


£ 
1,803,802 
2,409,134 
6,414,813 
4,860.403 
673.822 
1,180,414 
36,694 


«.  dl 


1,384,655  14  1<^ 


10,811,770   0  0 
15,930,600   0   C^ 


17,879,112  0  0 

9,952,028  0  0 

156,007  0  0 

250,000  0  0 

300.000  0  0 


£56,164,178  14  10 
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SCHEDULE  (A.) 

GbAKTS  out  07  THE  COK8OUDATBD  FUND. 

For  the  serrice  of  the  years  ending  8l8t  March  1883  and  1884 ;  Ti». : 

IJader  Act-  47  Vict.  c.  4. 
For  the  service  of  the  year  ending  3l8t  March  1885 : — 
Under  Act  47  Vict.  c.  4.  - 

Under  Act  47  Vict.  c.  16.         - 
Under  this  Act  ------ 

Total    - 


£       8,  d. 
1,384,655  14  10 

10,432,850    0    0 

6,519,361    0    0 

37,827,299    0    0 

56,164,172  14  10 


SCHEDULE  (B.)— Part  1. 

Civil  Services  Deficiehcies,  1882-83. 

ScHSDiTLB  of  Sums  granted  to  make  good  deficiencies  on  the  several  grants  herein  particularly 

mentioned  for  the  year  ended  on  the  31st  day  of  March  1883 ;  vis. : — 


CIVIL  SEEVICES, 
Class  II. 


Board  of  Trade 

Becord  Office 

Fishery  Board,  Scotland 


eh< 


Household,  Lord  Lieutenant  of  Ireland 


Class  VII. 


Temporary  Commissions 


Total    - 


£     8.  d. 

1,330  16  5 

40    0  8 

104    7  6 

33    5  & 


18    4    9^ 


1,526  14  10 


SCHEDULE  (B.)— Pabt  2. 


Civil  Services  and  Bevsnub  Dbfabtmekts  Supplekentart,  1883-84. 

Schedule  of  Sufflemektart  Sums  granted  to  defray  the  charges  for  the  Services  herein 
particularly  mentioned  for  the  year  ended  on  the  31st  day  of  March  1884 ;  viz. : — 


CIVIL  SBBVICES. 

Class  I. 

Boval  Parks  and  Pleasure  Ghrounds 
Puhlic  Buildings,  Great  Britain 
Public  Offices  Site 
Metropolitan  Police  Court  Buildings 
New  Courts  of  Justice  and  Offices 
Shannon  Navigation 
LighthoTises  abroad 


1,454 
7,862 
11,901 
290 
5,005 
2.003 
1,000 
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Class  II. 

Treasury  ----.- 
Home  Office  ..... 
Bftnkrnptoy  Department  of  the  Board  of  Trade  - 
Charity  CommiBsion         .  •  •  • 

Local  Government  Board  ... 

The  Mint-  .  .  .  .  . 

Patent  Office        .  .  .  .  . 

Stationery  and  Printing  •  .  .  . 

Secret  Service      -  -  -  -  - 

Local  Gbvemment  Board,  Ireland 
Public  Works  Office,  Ireland      ... 


Class  III. 

Chancery  Division  and  Supreme  Court  - 
Central  Office,  Supreme  Court   -  -  . 

County  Courts      -  -  -  .  . 

Police,  Great  Britain       -  -  -  - 

Convict  Establishments  in  England  and  Colonies 
Reformatory,  &c.  Schools,  Great  Britain 
Broadmoor  Criminal  Lunatic  Asylum    - 
Law  Charges,  &c.  Ireland  ... 

Supreme  Court  of  Judicature,  Ireland  - 
Irish  Land  Commission  -  .  .  . 

County  Court  Officers,  Ireland    -  -  - 

Dublin  Metropolitan  Police         ... 
Prisons,  Ireland   ..... 


Class  IV. 

London  University 

South  Wales  University  College 


Class  Y. 

Diplomatic  Services         -  -  -  . 

Consular  Services  -  -  -  . 

Suppression  of  the  Slave  Trade  -  -  . 

Tonnskge  Bounties  ^nd  Liberated  African  Department 
Suez  Canal  (British  Directors)     -  -  - 

Grants  in  Aid  of  Ezpenditare  in  certain  Colonies 
South  Africa  and  St.  Helena      ... 
Subsidy  to  Castle  Mail  Packets  Company 


Class  VI. 
Superannuations  and  Retired  Allowances 

Class  VIL 
Bepayments  to  Civil  Contingencies  Fund 

Total  Civil  Services 


£ 

1,766 

500 

100 

2.350 

7,950 

5,000 

1,453 

30,629 

10.000 

2,733 

10,000 


425 

985 
9,916 
5,100 

100 
4,700 

730 
15.090 
1,194 
1,654 
1,000 
18,000 
2,110 


335 

2,000 


27,600 

1,000 

5,485 

1,207 

155 

13,700 

11.327 

8,000 


4,200 


7,020 


245,029 
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BEYBNUB  DEPAETMENTS. 

Post  Office           ..... 
Post  Offio6  Packet  Service 

* 

- 

£ 

102,000 
10,000 

Total  BsTzznTX  Dzfabimenx 

120,000 

Grand  Total 

365,029 

SCHEDULE  (B.)— Pabt  3. 


Kavt  (Sttpplementabt,  18S3-84). 

For  defraying  additional  Expenditure  arising  oat  of  military  operations  in  Egypt, 
incurred  dnrine  the  year  ended  on  the  31  st  day  of  March  1884  beyond  the  Sams 
granted  by  Paniament         -------- 


14,7,200 


SCHEDULE  (B.)— Pabt  4. 


Abmy,  SuFPLEMEirrAST,  1883-84. 

For  defraying  additional  Expenditure  incurred  daring  the  year  ended  on  the  dlst  £ 

day  of  March  1884,  for  Army  Services         ......       370.900 


SCHEDULE  (B.)— Pakt  5. 


Atghan  Wab  (Gbamt  ik  Aid)  Supplemsntabt),  1883-84. 

For  the  payment  of  a  fifth  instalment  of  a  grant  in  aid  of  the  expenditure  incurred  £ 

by  the  Grovemment  of  India  upon  the  war  in  Afghanistan  in  the  years  1878-80, 
which  became  payable  during  the  year  ended  on  the  3lBt  day  of  March  1884       -       500.000 
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SCHEDULE  (B.)— Pabt  6. 


Navt. 

Schedule  of  Sums  granted  to  defray  the  charges  of  the  Natt  Sebyicbs  herein  pearticalarly 
mentioned,  which  will  come  in  course  of  payment  daring  the  year  ending  on  tbe  3l8t  diy 
of  March  1885 ;  viz. : — 


No. 

1.  For  wages,  &c.  to  56,950  seamen  and  marines  .... 

2.  For  victuals  and  clothing  for  seamen  and  marines    -  .  •  - 

3.  For  the  expenses  of  the  Admiralty  Office       ..... 

4.  For  the  expense  of  the  coast  guard  service,  the  royal  naval  reserve,  and 
seamen  and  marine  pensioners  reserve,  and  royal  naval  artillery 
volunteers    -.-..---- 

5.  For  the  expense  of  the  several  scientific  departments  of  the  navy    - 

6.  For  the  expense  of  the  dockyards  and  naval  yards  at  home  and  abroad 

7.  For  the  expense  of  the  victualling  yards  at  home  and  abroad 

8.  For  the  expense  of  the  medical  establishments  at  home  and  abroad 

9.  For  the  expense  of  the  Marine  Divisions        ..... 

10.  Sect.  1.  For  naval  stores  for  building,  repairing,  and  outfitting  the  fleet 
and  coast  guard       ........ 

„  Sect.  2.  For  steam  machinery,  and  ships  built  by  contract,  &c. 

11.  For  new  works,  buildings,  machinery,  and  repairs  in  the  naval  establish- 

ments ..-..--- 

12.  For  medicines,  medical  stores,  &c,     -  •  .  ... 

13.  For  martial  law,  Ac.    ---.---- 

14.  For  the  expense  of  various  miscellaneous  services    -  .  -  - 

15.  For  half  pay,  reserved  half  pay,  and  retired  pay  to  officers  of  the  navy  and 

marines         ......... 

J 16,  Sect.  1.  For  military  pensions  and  allowances  .  •  .  . 

L  „    Sect.  2.  For  civil  pensions  and  allowances    -  -  .  -  - 

17.  For  freight  of  ships,  for  the  victualling  and  conveyance  of  troops,  on 

account  of  the  army  department     •-.••• 

Total  Navt  Sebvices  -  £ 


{ 


SamiDOt 
exceeding 


£ 

2,671,800 
870,400 
188,600 


196.900 

112,670 

1^73.600 

70,900 

66.400 

21,700 

1,124,500 
1^040,000 

481,700 
62,500 
10.400 

116.900 

853,900 
889,600 
328,400 

130,900 


10,811,770 


SCHEDULE  (B.)— Paet  7. 


Armt. 

Schedule  of  Sums  granted  to  defray  the  charges  for  the  Abut  Sebvicxs  herein  particularly 
mentioned,  which  will  come  in  course  of  payment  during  the  year  ending  on  the  Slst  day 
of  March  1885 ;  viz.  :— 


No. 

1.  For  the  general  staff  and  regimental  pay,  allowances,  and  charges  of  Her 

Majesty's  land  forces  at  home  and  abroad,  exclusive  of  charges  on  India   - 

2.  For  divine  service  ........ 

3.  For  administration  of  military  law        ..... 

4.  For  medical  establishments  and  services  -  ^  -  -  -  i 


. 


Sammiot 


4,230,000 

57.500 

36,800 

303,000 
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No. 

5.  For  the  pay  and  allowances  of  a  force  of  militia,  not  exceeding  136,806  men, 

including  30,000  militia  reserve  ------ 

6.  For  the  yeomanry  cavalry  pay  and  allowances  .  -  -  -  - 

7.  For  the  volunteer  corps  pay  and  allowances      .  .  .  -  . 

8.  For  the  pay  and  allowances  of  a  number  of  armv  reserve  first  class,  not  ex- 

ceeding 42,500,  and  of  the  army  reserve  second  class  .  .  - 

9.  For  commissariat,  transport  and  ordnance  store  establishments,  wages,  &c,  - 

10.  For  provisions,  forage,  rael,  transport  and  other  services         ... 

11.  For  clothing  establishments,  services,  and  supplies 

12.  For  the  supply,  manufacture,  and  repair  of  warlike  and  other  stores,  includ- 

ing estaDUsmnents  of  manufacturing  departments    -  -  -  - 

13.  For  superintending  establishment  of,  and  expenditure  for,  works,  buildings, 

and  repairs  at  home  and  abroad         ...... 

14.  For  establishments  for  military  education         ..... 

15.  For  miscellaneous  effective  services       ...... 

16.  For  the  salaries  and  miscellaneous  charges  of  the  War  Office  -  •  - 

17.  For  rewards  for  distinguished  services,  &c.,  exclusive  of  charges  on  India    - 

18.  For  half-pay,  &c.,  of  field  marshids,  and  of  general,  regimental,  and  depart- 

mental officers,  exclusive  of  charges  on  India  .  -  -  . 

19.  For  retired  pay,  retired  full  pay,  and  gratuities,  for  reduced  and  retired 

officers,  including  payments  awarded  by  Army  Purchase  Commissioners, 
exclusive  of  charges  on  India  ...... 

20.  For  widows'  pensions  and  gratuities,  for  allowances  on  the  compassionate 

list,  and  for  the  relief  fund,  &c.,  exclusive  of  charges  on  India' 

21.  For  pensions  and  gratuities  to  officers  for  wounds        .... 

22.  For  uhelsea  and  i^Imainham  hospitals,  and  the  in-pensioners  thereof 

28.  For  the  out-pensioners  of  Chelsea  Hospital,  for  pensions  granted  to  discharged 
Negro  soldiers,  and  for  gratuities  awarded  in  lieu  of  pensions,  exclusive  of 
charges  on  India        ........ 

24.  For  superannuation  allowances  ..--..- 

25.  For  retired  allowances,  &c,  to  officers  of  the  militia,  yeomanry,  and  volunteer 

forces    --.---.--- 

Total  Abmy  Services  -  £ 


Sums  not 
exceeding 


524,000 

69,000 

568,500 

343,000 

438,800 

3,058,000 

782,500 

1,262,500 

740.500 
127,200 

81,600 
245,200 

20,800 

77,000 


1,193,900 

120,000 
17,000 
33,200 


1,411,000 
190,000 

50,100 


15,930,600 


SCHEDULE  (B.)— Pakt  8. 


Civil  Services.— Class  I. 

Schedule  of  Sums  granted  to  defray  the  charges  of  the  several  Civil  Services  herein  par- 
ticularly mentioned,  which  will  come  in  course  of  payment  during  the  year  ending  on  the 
31st  day  of  March  1885;  viz. : — 


No. 

1.  For  the  maintenance  and  repair  of  the  royal  palaces     .... 

2.  For  the  maintenance  and  repair  of  Marlborough  House  •  •  . 
"3.  For  the  royal  parks  and  pleasure  gardens  ..... 
4.  For  the  buildings  of  the  Houses  of  Parliament  (including  a  supplementary 

gum  of  3,000^)  .•-.••••• 


Sams  not 
exceeding 


£ 

36,603 

2,160 

111,685 

36,063 
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Sams  not 
exceeding 


No, 
6. 


6. 
7. 
8. 


10. 
11. 


12. 
13. 

14. 
15. 


16. 
17. 
18. 


19. 
20. 
21. 

22. 


23. 
24. 


25. 
26. 


For  the  maintenance  and  repair  of  public  buildings  in  Great  Britain  and  the 
Isle  of  Man,  including  various  special  works ;  for  providing  the  necessary 
supply  of  water ;  for  rents  of  houses  hired  for  accommodation  of  public 
departmentSi  and  charges  attendant  thereon  .  .  .  . 

For  the  acquisition  of  a  site  for  the  Admiralty  and  War  Office,  and  pre- 
liminary expenses,  under  the  provisions  of  the  Public  Offices  Site  Act,  1882 
For  the  supply  and  repair  of  furniture  in  the  public  departments  of  G-reat 
Britain  ---------- 

For  the  expenses  of  the  Customs,  Inland  Revenue,  Post  Office,   and  Post 
Office  Telegraph  Buildings,  in  Great  Britain,  including  furniture,  fuel,  and 
sundry  miscellaneous  services  ------- 

For  new  buildings  for  county  courts,  maintenance  and  repair  of  courts,  supply 

of  furniture,  fuel,  &c.,  and  for  charges  attendant  thereon     -  - 

For  charges  connected  with  Metropolitan  Police  Court  Buildings 
For  one  half  of  the  expense  of  erecting  or  improving  court  houses  or  offices 
for  the  sheriff  courts  in  Scotland,  and  the  expense  of  maintaining  the  courts 
erected  or  improved     -  -  -  -.- 

For  the  purchase  of  a  site,  erection  of  building,  and  other  expenses  for  the 
new  courts  of  justice  and  offices  belonging  mereto   -  -  -  - 

For  the  survey  of  the  United  Kingdom,  including  the  revision  of  the  survey 
of  Ireland,  maps  for  use  in  proceedings  before  the  Land  Judges  in  Ireland, 
publication  of  maps,  and  engraving  the  geological  survey    -  -  - 

For  erecting  and  maintaining  new  buildings,  including  rents,  &c.,  for  the 
Department  of  Science  and  Art  --..-. 

For  tne  maintenance  and  repair  of  the  British  Museum  and  Natural  History 
Museum  buildings,  for  rents  of  premises,  supply  of  water,  fuel,  &c.,  and 
charges  attendant  thereon        -  -  - 

For  the  erection  and  fittings  of  a  Natural  History  Museum      ... 
For  maintaining  certain  harbours,  &c.,  under  the  Board  of  Trade 
For  rates  and  contributions  in  lieu  of  rates  in  respect  of  Gk)vemment  property, 
and  for  salaries  and  expenses  of  the  rating  of  Government  property  depart- 
ment    ---------- 

For  contribution  to  the  funds  for  the  establishment  and  maintenance  of  a  fire 

brigade  in  the  metropolis        ..-•--. 

In  aid  of  the  cost  of  maintenance  of  distumpiked  and  main  roads  in  England 

and  Wales  during  the  ^ear  ended  on  the  25th  day  of  March  1884     -  ^ 

In  aid  of  the  cost  of  maintenance  of  disturnpiked  roads  in  Scotland  during 

the  year  ended  Whitsuntide  1884        .-.--. 

For  erection,  repairs,  and  maintenance  of  the  several  public  works  and 

buildings  under  the  department  of  the  Commissioners  of  Public  Works  in 

Ireland,   and  for  the  erection  of  fishery  piers>  and  the  maintenance  of 

certain  parks,  harbours,  and  navigations       -  -  .  -  • 

For  enclosing,  adapting,  and  furnishing  existing  buildings  purchased,  and  for 

additions  to  them  for  the  purposes  of  the  Royal  University,  Ireland 
For  expenses  preparatory  to,  and  of  the  erection  of  the  Museum  of  Science 
and  Art  National  Library,and  of  the  School  of  Art  and  Lecture  Theatre  in 
Dublin  ---------- 

For  erecting  and  maintaining  certain  lighthouses  abroad  -  -  . 

For  diplomatic  and  consular  buildings,  including  rents  and  furniture,  and  for 

the  maintenance  of  certain  cemeteries  abroad  .  .  -  - 

Total  Civil  Sebvices,  Class  I.        -  £ 


146,555 
75,000 
16,740 

274,116 

33,125 
6,549 

10,516 
25,469 

242,5«}0 
15,^ 


8,711 
2,400 
9,347 


209,740 
10,000 

215,000 
35,000 

203,568 
15,650 


5.000 
10,460 

46,416 

1,803.802 
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SCHEDULE  (B.)— Pabt  9. 


Civil  Services. — Class  11. 

ScHSDTTLE  of  SuMS  granted  to  defray  the  charges  of  the  several  Civil  Services  herein  par- 
ticularly mentioned,  which  will  come  in  coarse  of  payment  daring  the  year  ending  on  the 
3lBt  day  of  March  1885 ;  viz.  :— 


No. 

1 .  For  salaries  and  expenses  in  the  offices  of  the  House  of  Lords  -  -  . 

2.  For  salaries  and  expenses  in  the  offices  of  the  House  of  Commons 

3.  For  salaries  and  expenses  of  the  Department  of  Her  Majesty's  Treasury  and 

in  the  office  of  the  Parliamentary  Counpel      ..... 

4.  For  salaries  and  expenses  of  the  ofiace  of  Her  Majesty's  Secretary  of  State  for 

the  Home  Department  and  subordinate  offices  .... 

5.  For  salaries  and  expenses  of  the  department  of  Her  Majesty's  Secretary  of 

State  for  Foreign  Affairs  (including  a  supplementary  sum  of  5,000Z.) 

6.  For  salaries  and  expenses  of  the  department  of  Her  Majesty's  Secretary  of 

State  for  the  Colonies,  including  certain  expenses  connected  with 
Emigration        -.----...- 

7.  For  salaries  and  expenses  of  the  department  of  Her  Mi^esty's  Most  Honourable 

Privy  Council  and  subordinate  departments  -  .  .  -  . 

8.  For  salaries  and  expenses  of  the  office  of  the  Lord  Privy  Seal  .  -  - 

9.  For  salaries  and  expenses  of  the  office  of  the  Committee  of  Privy  Council  for 

Trade,  and  subordinate  departments   ----•>. 

10.  For  meeting  the  deficiency  of  income  from  fees,  &c.  for  the  rcqairements  of 

the  Board  of  Trade,  xmacr  the  Bankruptcy  Act,  1883  ... 

11.  For  salaries  and  expenses  of  the  Charity  Commission  for  England  and  Wales 

12.  For  salaries  and  expenses  of  the  Civil  Service  Commission       ... 

13.  For  salaries  and  expenses  of  the  department  of  the  Comptroller  and  Auditor 

(general,  including  the  Chancery  Audit  Branch  .... 

14.  For  salaries  and  expenses  of  the  B^egistry  of  Friendly  Societies 

15.  For  the  salaries  and  expenses  of  the  office  of  the  Land  Commissioners  for  Eng- 

land, and  for  defrapng  the  repayable  expenses  to  be  incurred  in  matters  of 
InclosUre  and  Drainage  -  -  -  -  "       .     *       .     " 

16.  For  salaries  and  expenses  of  the  Local  Government  Board,  including  various 

grants  in  aid  of  local  taxation  .--.--. 

17.  For  salaries  and  expenses  of  the  office  of  the  Commissioners  in  Lunacy  in 

England  ..-...-.- 

18.  For  salaries  and  expenses  of  the  Mint,  including  the  expenses  of  the  coinage 

19.  For  salaries  and  expenses  of  the  National  Debt  Office    .  .  •  - 

20.  For  charges  connected  with  the  Patents,  Designs,  and  Trade  Marks  Act 

21.  For  salaries  and  expenses  of  the  dex>artment  of  Her  Majesty's  Paymaster 

General  in  London  and  Dublin  .... 

22.  For  salaries  and  expenses  of  the  establishments  under  the  Public  Works  Loan 

Commissioners  ---...-.. 

23.  For  salaries  and  expenses  of  the  Public  Eecord  Office  in  En£[land 

24.  For  salaries  and  expenses  of  the  department  of  the  Bcgistrar  General  of 

Births,  &c.  in  England  ....,.•. 

25.  For  stationery,  printing,  and  paper,  binding,  and  printed  books,  for  the 

several  departments  of  Government  in  England,  Scotland,  and  Ireland, 
and  some  dependencies,  and  for  the  two  Houses  of  Parliament ;  for  the 
salaries  and  expenses  of  the  Establishment  of  the  Stationery  Office,  and 
the  cost  of  Stationery  Office  publications,  and  of  the  Gazette  Offices ;  and 
for  sundry  miscellaneous  services,  including  a  grant  in  aid  of  the  pub- 
lication of  Parliamentary  Debates       ...... 

26.  For  salaries  and  expenses  of  the  office  of  Woods,  Forests,  and  Land  Bevenues, 

snd  of  the  office  of  Land  Bevenue  Becords  and  Inrolments 

27.  For  salaries  and  expenses  of  the  office  of  the  Commissioners  of  Her  Majesty's 

Works  and  Pablic  Buildings    -  ...  •  •«.  • 


Sams  not 
exceeding 


£ 

43,846 
51,388 

59,609 

93,113 

72,474 

40,411 

43,309 
855 

114,033 

2,377 
34,811 
32,762 

58,338 
8,592 

23,936 

440,757 

15,052 
69,307 
16,657 
35,178 

26,503 

9.578 
22,378 

48,012 


541,200 
23,340 
48,134 
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No. 
28. 
29. 
30. 


31. 

32. 
33. 

34. 


35. 
36. 
37. 
38. 

39. 

40. 

41. 
42. 


In  aid  of  the  Mercantile  Marine  Fand    ...... 

For  Her  Majesty's  foreign  and  other  secret  services      -  .  .  . 

For  salaries  and  expenses  of   the  department  of   the  Qneen^s  and  Lord 

Treasorer's  Remembrancer  in  Exchequer,  Scotland,  of  certain  officers  in 

Scotland,  and  other  charges  formerly  on  the  hereditary  revenue 
For  salaries  and  expenses  of  the  Fishery  Board  in  Scotland,  and  for  grants  in 

aid  of  piers  or  qaays     ........ 

For  salaries  and  expenses  of  the  Board  of  Lunacy  in  Scotland  ... 
For  salaries  and  expenses  of  the  department  of  the  Registrar  Greneral  of 

Births,  <fec.  in  Scotland  ....... 

For  salaries  and  expenses  of  the  Board  of  Supervision  for  Belief  of  the  Poor, 

and  for  expenses  under  the  Public  Health  and  Yaccination  Acts,  including 

certain  grants  in  aid  of  local  taxation  in  Scotland     .... 
For  salaries  of  the  officers  and  attendants  of  the  household  of  the  Lord 

Lieutenant  of  Ireland  and  other  expenses       ..... 
For  salaries  and  expenses  of  the  offices  of  the  Chief  Secretary  to  the  Lord 

Lieutenant  of  Ireland,  in  Dublin  and  London,  and  subordinate  departments 
For  salaries  and  expenses  of  the  office  of  ihe  Commissioners  of  Charitable 

Donations  and  Bequests  for  Ireland    ...... 

For  salaries  and  expenses  of  the  Local  6rovernment    Board  in    Ireland, 

including  various  grants  in  aid  of  local  taxation        .... 
For  salaries  and  expenses  of  the  Office  of  Public  Works  in  Ireland 
For  salaries  and  expenses  of  the  Public  Becord  Office  and  of  the  Keeper  of 

the  State  Papers  in  Ireland     ....... 

For  salaries  and  expenses  of  the  department  of  the  Begistrar  G-eneral  of 

Births,  <fec.,  and  for  expenses  of  the  collection  of  agricultural  and  emigration 

statistics  in  Ireland     ........ 

For  salaries  and  expenses  of  the  general  valuation  aud  boundary  survey  of 

Ireland  ......... 


Total  Civil  Sebvices,  Class  n. 


.    £ 


Smniaot 

i 

40,000 
33,000 


6,310 

17,829 
5,954 

5,777 


28,518 
7.429 

42,154 

2,137 

199,544 
57,997 

6,416 

16,126 
25,093 


2,409.134 


SCHEDULE  (B.)— Part  10. 

Civil  Sebvices. — Class  HI. 

Schedxtlb  of  Sums  granted  to  defray  the  charges  of  the  several  Civil  Services  herein  par- 
ticularly  mentioned,  which  will  come  in  course  of  payment  during  the  year  ending  on  Uie 
Slst  day  of  March  1885 ;  viz. : — 


No. 

1.  For  the  salaries  of  the  law  officers,  the  salaries  and  expenses  of  the  department 

of  the  Solicitor  for  the  affairs  of  Her  Majesty's  Treasury,  and  of  the  depairt- 
ment  of  the  Queen's  Proctor  for  divorce  interventions,  the  costs  of  prose- 
cutions, including  those  relating  to  the  coin,  and  to  banlmiptqy,  and  of  other 
legal  proceedinfl^  conducted  by  those  departments,  and  various  other  legal 
expenses,  including  Statute  Law  Bevision  and  Parliamentary  Agency 

2.  For  tne  salaries  and  expenses  of  the  office  of  the  Director  of  Pubhc  Pit>secutionB 

3.  For  criminal  prosecutions  at  assizes  and  quarter  sessions  in  England,  and  for 

abjudications  under  the  Summary  Jurisdiction  Act,  1879,  for  sheriffii 
expenses,  salaries  to  clerks  of  assize  and  other  officers,  compensation  to 
clerks  of  the  peace  and  others,  and  for  expenses  incurred  under  Extradition 
Treaties  ..-....-- 

4.  For  such  of  the  salaries  and  expenses  of  the  Supreme  Court  of  Judioature 

ai  are  not  charged  on  the  Consolidated  Fand  •  .  -  • 


81,651 
3,907 


169,764 
419,882 
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"So. 
o.  For  salaries  and  expenses  of  the  office  of  the  Wreck  Commissioner 

6.  For  salaries  and  expenses  connected  with  the  Connty  Courts    -  •  - 

7.  For  salaries  and  expenses  of  the  Office  of  Land  Registry  •  .  . 

8.  For  the  expense  of  revising  barristers  in  England  .  .  .  . 

9.  For  salaries  and  expenses  of  the  police  coarts  of  London  and  Sheerness 

10.  For  contribution  towards  the  expenses  of  the  metropolitan  police,  and  of  the 

horse  patrol,  and  Thames  police,  and  for  the  salaries  of  tne  Commissioner, 

Assistant  Commissioners,  and  Keceiver  .  .  .  .  . 

10a.  For  the  expenses  of  police  engaged  in  special  duties    -  -  .  . 

11.  For  certain  expenses  connected  with  the  police  in  counties  and  boroughs  in 

England  and  Wales,  and  with  the  police  in  Scotland  .  .  . 

12.  For  the  expenses  of  the  Directors  of  convict  establishments  in  England  and 

the  Colonics,  and  of  the  convict  establishments  under  their  control 

13.  For  the  expenses  of  the  Prisons  Commissioners,  England,  and  of  the  prisons 

under  their  control       ---.---- 

14.  For  the  maintenance  of  juvenile  offenders  in  reformatory,  industrial,  and  day 

industrial  schools  in  Great  Britain,  and  for  the  salaries  and  expenses  of  the 
Inspectors  of  Reformatories     ------- 

15.  For  the  maintenance  of  criminal  lunatics  in  Broadmoor  Criminal  Lunatic 

Asylum,  England,  and  of  one  criminal  lunatic  in  Bethlem  Hospital 

16.  For  salaries  and  expenses  of  the  Lord  Advocators  department  and  others  con- 

nected with  criminal  proceedings  in  Scotland,  including  certain  allowances 
under  the  Act  15  &  16  Vict.  c.  83.       ------ 

17.  For  salaries  and  expenses  of  the  Courts  of  Law  and  Justice  in  Scotland  and 

other  legal  charges       -------- 

18.  For  salaries  and  expenses  of  the  offices  in  Her  Majesty's  General  Register 

House,  Edinburgh        -------- 

19.  For  the  expenses  of  the  Prison  Commissioners  for  Scotland,  and  of  the  prisons 

under  their  control,  including  the  maintenance  of  criminal  lunatics  and  the 
preparation  of  judicial  statistics  ...... 

20.  For  the  expense  of  criminal  prosecutions  and  other  law  charges  in  Ireland, 

including  certain  allowances  under  the  Act  15  &  16  Vict.  c.  83. 

21.  For  such  of  the  salaries  and  expenses  of  the  Supreme  Court  of  Judicature  in 

Ireland  as  are  not  charged  on  the  Consolidated  Fund  ... 

22.  For  salaries  and  incidental  expenses  of  the  Court  of  Bankruptcy  in  Ireland    - 

23.  For  salaries  and  expenses  of  the  Admiralty  Court  Registry  m  Ireland 

24.  For  salaries  and  expenses  of  the  Office  for  the  Registration  of  Deeds  in 

Ireland  -  -  -  -  -  -  -- 

25.  For  salaries  and  expenses  in  the  Office  for  the  Registration  of  Judgments  in 

Ireland-  -  -  -  -  -  -  -  -- 

26.  For  the  salaries  and  expenses  of  the  Office  of  the  Irish  Land  Commission 

(including  a  supplementary  sum  of  25,340Z.)  -  -  .  .  . 

27.  For  the  salaries,  allowances,  and  expenses  of  various  county  court  officers, 

and  of  magistrates  in  Ireland,  and  of  the  revising  barristers  of  the  city  of 
Dublin  (including  a  supplementary  sum  of  1,096{.)    .... 

28.  For  salaries  and  expenses  of  the  Commissioners  of  Police,  of  the  police  courts 

and  of  the  metropolitan  police  establishment  of  Dublin        ... 

29.  For  the  expenses  of  the  Constabulary  Force  in  Ireland  ... 

30.  For  the  expense  of  the  General  Prisons  Board  in  Ireland,  and  of  the  prisons 

under  their  control ;  and  of  the  registration  of  habitual  criminals   - 

31.  For  the  expenses  of  reformatories  and  industrial  schools  in  Ireland     - 

32.  For  the  maintenance  of  criminal  lunatics  in  Dandrum  Criminal  Lunatic 

Asylum,  Ireland  --.-..-- 


Sums  not 
exceeding 


£ 

13,578 

446,726 

5,442 

18,690 

15,023 


529,875 
12,000 

970,298 

406,109 

474,869 

274,957 
28,772 

63,801 
62,657 
36,603 

109,897 

99,031 

90,066 

10,061 

1,285 

18,670 

2,313 

113,430 

96,837 

146,094 
1,440,095 

149,980 
96,944 

6,566 


Total  Civil  Sekvices,  Class  III. 


£  I    6,414,813 
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SCHEDULE  (B.)— Part  11.  ' 


Civil  Services. — Class  IV. 

Schedule  of  Sums  granted  to  defray  the  charges  of  the  several  Civil  Services  herein  par- 
ticularly mentioned,  which  will  come  in  coarse  of  payment  daring  the  year  ending  on  the 
31st  day  of  March  1885 ;  viz. : — 


No. 
1. 

2. 

3. 

4. 
5. 
6. 


7. 
8. 

9. 


10. 

11. 
12. 
13. 


13a 

14. 

15. 

16. 

17. 

18. 
19. 


For  public  education  in  England  and  WaleSj  incladiog  the  expenses  of  the 
Education  OflSce  in  London     ------- 

For  salaries  and  expenses  of  the  Department  of  Science  and  Art,  and  of  the 
establishments  connected  therewitn  -  -  .  .  .  - 

For  salaries  and  expenses  of  the  British  Museam,  including  the  amonnt  required 
for  the  Natural  History  Museum        ---..- 

For  salaries  and  expenses  of  tho  I^ational  Gallery         -  .  .  . 

For  salaries  and  expenses  of  the  National  Portrait  Gallery        .  -  . 

For  grants  in  aid  of  the  expenditure  of  certain  learned  societies  in  Great 
Britain  and  Ireland      -------- 

For  salaries  and  expenses  of  the  University  of  London  -  .  - 

In  aid  of  the  expenses  of  University  Colleges,  Wales  (including  a  supple- 
mentary sum  of  2,500Z.)  ------- 

For  preparing  an  account  of  the  scientific  results  of  the  expedition  of  Her 
Majesty's  ship  **  Challenger  "  in  1873,  1874,  1875,  and  1876,  to  investi^te 
the  physical  and  biological  conditions  of  the  great  ocean  basins,  and  of 
arranging  the  collections  made  during  the  expedition  .  -  - 

For  the  salaries  and  expenses  connected  with  observations  of  the  Transit  of 
Venus  1882       -.-.-.-.. 

For  public  education  in  Scotland  ...... 

For  grants  to  Scottish  universities  .-..-. 

For  the  annuity  to  the  Board  of  Trustees  of  manufactures  in  Scotland,  in 
discharge  of  equivalents  under  the  Treaty  of  Union,  to  be  applied  in  main- 
tenance of  the  National  Gallery,  School  of  Art  and  Museum  of  Antiquities, 
Scotland,  and  for  the  exhibition  of  the  Torrie  Collection  of  Works  of  Art, 
and  for  other  purposes  ------- 

.  For  a  contribution  towards  the  cost  of  the  purchase  of  a  site  for  the  erection 
of  a  Scottish  National  Portrait  Gallery  and  Museum  of  Antiquities  - 

For  public  education  under  the  Commissioners  of  National  Education  in 
Ireland  ---------- 

For  the  salaries  and  expenses  of  the  National  School  Teachers*  Superannua- 
tion Office,  Dublin        -----..- 

For  the  salary  and  expenses  of  the  Office  of  the  Commissioners  of  Education 
in  Ireland  appointed  for  the  regulation  of  endowed  schools  -  -  . 

For  salaries  ana  expenses  of  the  National  Gallery  of  Ireland,  and  for  the 
purchase  of  pictures     --.--..- 

In  aid  of  the  expenses  of  the  Queen's  Colleges  in  Ireland  ... 

In  aid  of  the  expenses  of  the  Boyal  Irish  Academy        .... 

Total  Civil  Services,  Class  IV.  -  £ 


SmnsBot 
exceeding 


£ 

3,016,1CT 

364,82.5 

152.133 

16,643 

2,407 

23,400 
12,346 

10,500 


^,7^^ 


ojo^ 


475,413 
19,031 


2,K<0 

5,(H>) 

732,627 

670 

2,241 

14.378 

2,4^.0 


4,860,433 
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SCHEDULE  (B.)— Pabt  12. 


CvriL  Sbbvices. — Class  V. 

HcHSDViiB  of  Sums  granted  to  defray  the  charges  of  the  several  Civil  Services  herein  par- 
ticularly mentioned,  which  will  come  in  course  of  payment  daring  the  year  ending  on  the 
Slat  day  of  March  1885 ;  viz. : — 


No. 

1.  For  expenses  of  Her  Majesty's  embassies  and  missions  abroad  (including  a 

supplementary  sum  of  35,000^)  ...... 

2.  For  consular  establishments  abroad,  and  for  other  expenditure  chargeable  on 

the  Consular  Vote  (including  a  supplementary  sum  of  2,9101.) 

3.  For  the  expenses  incurred  under  treaties  with  foreign  powers  for  suppressing 

the  traffic  in  slaves,  and  for  other  services  in  connexion  with  that  object 
(including  a  supplementarjr  sum  of  11,080Z.)  |  - 

4.  For  tonnage  bounties,  bounties  on  slaves,  costs  of  captors,  &c,,  and  expenses 

of  the  Liberated  African  Department  ..... 

5.  For  salaries  and  expenses  of  the  three  representatives  of  Her  Majesty's 

Government  on  the  Council  of  Administration  of  the  Suez  Caual  Company 

6.  In  aid  of  colonial  local  revenue,  and  for  the  salaries  and  allowances   of 

^vemors,  &c.,  and  for  other  charges  connected  with  the  colonies,  includ- 
ing expenses  incurred  under  tho  Pacific  Islanders  Protection  Act,  1875 

7.  For   certain   charges    connected   with    the    Orange   Biver    Territory,    the 

Transvaal,  Zululand,  the  island  of  St.  Helena,  and  the  High  Commissioner 
for  South  Africa  (including  a  supplementary  sum  of  30,000Z.) 

8.  For  the  subsidy  to  the  Eastern  and  South  African  Telegraph  Company  and  for 

the  salary  of  the  Official  Director        ...... 

9.  In  aid  of  the  revenue  of  the  island  of  Cyprus     -  .  -  .  . 
10.  For  a  subsidy  to  the  Castle  Mail  Packets  Company       •            •           •           . 

Total  Civil  Sebvices,  Class  V.  -         £ 


SumR  not 
exceeding 


£ 

247,975 
255.402 

28,670 
7,420 
2,405 

27,951 

39,867 

35,300 
15,000 
13,832 


673,822 


SCHEDULE  (B.)— Pabt  13. 


Civil  Services.— Class  VI. 

Schedule  of  Sums  granted  to  defray  the  charges  of  the  several  Civil  Services  herein  par. 
ticularly  mentioned,  which  will  come  in  course  of  payment  during  the  year  ending  on  the 
31st  day  of  March  1885 ;  viz. : — 


No. 

1.  For  superannuation  and  retired  allowances  to  persons  formerly  employed  in 

the  public  service,  and  for  compassionate  or  other  special  allowances  and 
gratuities  awarded  by  the  Commissioners  of  Her  Majesty's  Treasury 

2.  For  pensions  to  masters  and  seamen  of  the  merchant  service,  and  to  their 

widows  and  children     -  -  -- 

3.  In  aid  of  the  local  cost  of  maintenance  of  pauper  lunatics  in  England  and 

Wales 

4.  In  aid  of  the  local  cost  of  maintenance  of  pauper  lunatics  in  Scotland  - 

5.  In  aid  of  the  local  cost  of  maintenance  of  pauper  lunatics  in  Ireland  • 

6.  For  the  support  of  certain  hospitals  and  infirmaries  in  Ireland 


Sams  not 
exceeding 


446,828 

22,000 

461,000 
84,000 
94.500 
16,747 
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No. 

7.  For  making  good  the  deficiency  arising  from  payments  for  interest  to  friendly 

societies  ..-----.. 

8.  For  miscellaneous,  charitable,  and  other  allowances  in  Grreat  Britain  - 

9.  For  certain  miscellaneous,  charitable,  and  other  allowances  in  Ireland 

10.  For  enabling  the  Commissioners  of  Her  Majesty's  Treasury  to  contract  for 
the  redemption  of  certain  yearly  allowances  charged  on  the  Consolidated 
Fund     ---------- 

Total  Civil  Sbrvicbs,  Class  VI.  -       £ 


SamsMt 
exceeding 


48,115 
3,101 
3,248 


875 


1J80,414 


SCHEDULE  (B.)— Part  14. 


Civil  Services. — Class  VII. 

Schedule  of  Sums  granted  to  defray  the  charges  of  the  several  Civil  Services  herein  par- 
ticularly mentioned,  which  will  come  in  course  of  payment  during  the  year  ending  on  the 
31  st  day  of  March  1885  ;  viz. : — 


Nt). 


1 .  For  salaries  and  incidental  expenses  of  temporary  commissions  and  committees, 

including  special  inquiries       ------- 

2.  For  certain  miscellaneous  expenses  --.-.- 

3.  For  expenses  incurred  in  connexion  with  the  ftmeral  of  His  late  Boyal  High- 

ness the  Duke  of  Albany  ------- 


SmnflDot 
exdeediDg 


Total  Civil  Services,  Class  VII. 


£ 


26,77t? 
7,193 

2,725 


36,694 


SCHEDULE  (B.)— Part  15. 


Bevekue  Defabtmevts,  &c. 

Schedule  of  Sums  granted  to  defray  the  charges  of  the  several  Bsvsnus  DxpABaimns,  &e. 
herein  particularly  mentioned,  which  will  oome  in  course  of  payment  during  the  year 
ending  on  the  31st  day  of  March  1885;  viz. : — 


No. 

1.  For  salaries  and  expenses  of  the  Customs  Department  -  -  .  . 

2.  For  salaries  and  expenses  of  the  Inland  Revenue  Department   .  -  . 

3.  For  salaries  and  expenses  of  the  Post  Office  services,  the  expenses  of  Post 

Office  savings  banks,  and  Government  annuities  and  insuranceSy  and  the 
collection  of  the  Post  Office  revenue    --.-.- 

4.  For  the  Post  Office  packet  service  ..--•• 

5.  For  salaries  and  expenses  of  the  Post  Office  telegraph  service  -  -  - 

Total  Revenue  Departments    -  -         iS 


Sans  not 
exeeedinf 


£ 

98«,d5I 
1,746,615 


4.752,517 

7Sl,8.y5 

1.734,589 


9,95i0^ 
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SCHEDULE  (B.)— Part  16. 


GREENWICH  Hospital  and  School. 

Adyances  during  the  ^ear  ending  on  the  31st  day  of  March  1885  for  defraying  tho 
expenses  of  Grreenwich  Hospital  and  School  ..... 


156,007 


SCHEDULE  (B.)— Part  17. 

Apohan  War  (Grant  in  Aid). 

.For  paying  an  instalment  of  a  grant  in  aid  of  the  expenditure  incurred  by  the 
Government  of  India  upon  the  war  in  Afghanistan,  in  the  years  1878-80,  which 
will  become  due  and  payable  during  the  year  ending  on  the  31st  day  of  March 


SCHEDULE  (B.)— Part  18. 


250,000 


Belief  op  General  Gordon  (Vote  op  Credit). 

For  enabling  Her  Majesty  to  undertake  operations  for  the  relief  of  General 
Gordon,  shoald  they  become  necessary,  and  to  make  certain  preparations  in 
respect  thereof  (beyond  the  ordinary  grants  of  Parliament  for  the  year  1884-85) 


£ 

300,000 


CiiAP.  74. 
Public  Health  {Officers)  Act,  1884. 


ABSTRACT  OP  THE  ENACTMENTS. 

1.  Short  title. 

2.  Beairiction  on  recovery  of  2>enalti€8. 


An  Act  to  amend  the  Public  Health 
Act,  J  875,  with  respect  to  the  Officers 
of  Local  Authorities. 

(14th  August  1884.) 

Be  it  enacted  by  the  Queen's  most  Excellent 
Majesty,  by  and  with  the  advice  and  consent 
of  tho  Lords  Spiritual  and  Temporal,  and 
Commons,  in  this  present  Parliament  assem- 
bled, and  by  the  authority  of  the  same,  as 
follows : 


1.  This  Act  may  be  cited  as  the  Public 
Health  (Officers)  Act,  1884,  and  shall  be  con- 
strued as  one  with  the  Public  Health  Act, 
1875,  in  this  Act  called  the  principal  Act. 

2.  Proceedings  for  the  recovery  of  any 
penalty  under  the  hundred  and  ninety- third 
section  of  the  principal  Act  shall  not  be  taken 
except  with  the  consent  in  writing  of  the 
Attorney-General. 
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Chap.  7o. 
Canal  Boats  Act,  1884. 


ABSTRACT  OP  THE  ENACTMENTS. 

1.  Certificaie  ofrc/jistry  nuule  void  hy  structural  alterations. 

2.  Penalty  for  contravention  of  regulations  under  Canal  Boats  Acts. 

3.  Ejiforccnient  of  Act  by  regisfrcition  and  sanitary  authority y  and  report  to  he  ntade. 
k  Inquiries  and  rejyorts  by  Local  Government  Board. 

5.  Potoer  to  make  regulatio)is  as  to  school  certificates ,  <5*c. 

6.  Annual  report  by  Educatiofi  DepartmetiL 

7.  Lettering  and  numbering  of  catuil  boats, 

8.  A^qdication  of  fines. 

9.  Dffinition  of  tei-m  "  by  day.*' 

10.  Amoidinent  of  definition  of  canal  boat, 

11.  Slu)rt  title  and  consti-^iction  of  Act, 


An  Act  to  amend  the  Canal  Boats  Act, 
1877.  (14th  August  1884.) 

Whereas  it  is  expedient  to  amend  the  Canal 
Boats  Act,  1877,  in  this  Act  referred  to  as  the 
principal  Act : 

Be  it  therefore  enacted  by  the  Queen's  most 
Excellent  Majesty,  by  and  with  the  advice  and 
consent  of  the  Lords  Spiritual  and  Temporal, 
and  Commons,  in  this  present  Parliament 
assembled,  and  by  the  autnority  of  the  same, 
as  follows : 

1.  A  certificate  of  registration  eranted  under 
the  principal  Act  shall  cease  to  be  in  force  in 
the  event  of  any  structural  alterations  having 
been  made  in  the  canal  boat  affecting  the  con- 
ditions upon  which  the  certificate  of  regis- 
tration has  been  obtained. 

2.  If  default  is  made  in  complying  with  any 
of  the  regulations  made  or  to  be  made  by  the 
Local  Grovemment  Board  and  Education  De- 
partment under  the  principal  Act  or  this  Act, 
and  for  the  time  being  in  force,  the  master  of 
the  boat  with  respect  to  which  the  default  is 
made,  and  also  the  owner  of  the  boat,  if  in 
default,  shall  for  each  default  be  liable  on 
summary  conviction  to  a  fine  not  exceeding 
twenty  shillings. 

3.  It  shall  bo  the  duty  of  every  registration 
or  sanitaiT^  authority  within  whose  district  any 
canal,  or  anpr  part  of  a  canal  is  situate,  to 
enforce  withm  such  district  the  provisions  of 
the  principal  Act  and  this  Act,  and  any  regu- 
lations made  thereunder  by  the  Local  Go- 
vei'nment  Board ;  and  every  such  authority 
shall,  within  twenty-one  days  after  the  thirty- 
first  day  of  December  in  every  year,  make  a 
report  to  the  Local  Government  Board  as  to 
the  execution  of  the  principal  Act  and  this  Act, 
and  of  the  regulations   made   thereunder  as 


aforesaid,  and  as  to  the  steps  taken  by  such 
authority  during  the  year  to  give  effect  to  the 
provisions  of  the  said  Acte  and  regulations. 

4.  The  Local  Government  Board  shall  in 
every  year  present  a  report  to  both  Houses  of 
Parliament  as  to  the  execution  of  the  principal 
Act  and  this  Act,  and  the  observance  of  ibe 
regulations  made  by  them  thereunder;  and 
shall  cause  inquiries  to  be  made  from  time 
to  time  by  an  inspector  or  inspectors  to  be 
appointed  by  them  for  that  purpose. 

Such  inspectors  shall  for  the  pnrpoee  of  ur 
inquiry  under  this  Act  have,  in  relation  to 
witnesses  and  their  examination,  the  pro- 
duction of  papers,  and  inspection  of  places  and 
matters  required  to  be  inspecteo,  similar 
powers  to  those  which  poor  law  inspectors 
have  under  the  Acts  relating  to  the  relief  of 
the  poor  for  the  purposes  of  those  Acts,  and 
mav  enter  any  canal  ooat  at  any  time  by  day. 
and  examine  the  same  and  every  part  tJiereof, 
and  may,  if  need  be,  for  the  purpoee  of  soch 
inquiry  detain  the  boat,  but  for  no  longer  time 
than  is  necessary. 

The  master  of  the  boat  shall,  if  required  by 
any  such  inspector,  produce  to  him  the  certifi- 
cate of  registry,  if  any,  of  the  boat,  and  permit 
him  to  examine  and  copy  the  same,  and  diall 
furnish  him  with  such  assistance  and  means  as 
such  inspector  may  require  for  the  purpose  of 
his  entry  and  examination  of  and  departure 
from  the  boat  in  pursuance  of  this  section. 

A  refusal  to  comply  with  the  requisition  of 
such  inspector  under  this  section  shall  be 
deemed  to  be  an  obstruction  of  such  inspector. 

If  such  inspector  is  obstructed  in  the  per- 
formance of  his  duty  under  this  Act,  the  per- 
son obstructing  him  shall  be  liable  to  a  fine 
not  exceeding  forty  shillings. 

5.  The  power  to  make  regulations  giren 
to  the     Local    Government    Board   by  the 


CHAP.  75.] 


47  &  48  VICTORIA,   188*. 


199 


priDcipal  Act  and  this  Act  shall  include  power 
to  the  Kdacation  Department  to  make  regula- 
tions with  respect  to  the  form  of  certificates  or 
pass  books  as  to  attendance  at  school  to  be 
used  by  the  children  in  canal  boats. 

6.  The  Edncation  Department  shall  every 
year  report  to  Parliament  as  to  the  manner  in 
which  the  Elementary  Edncation  Acts,  1870 
and  1873,  1876  and  1880,  are  enforced  with 
respect  to  children  in  canal  boats,  and  shall 
for  that  purpose  direct  Her  Majesty's  Inspector 
of  Schools  to  communicate  with  the  School 
Boards  and  School  Attendance  Committees  in 
their  district. 

7.  A  canal  boat  shall  not  be  deemed  to  be 
lettered,  marked,  and  numbered  in  conformity 
with  section  three  of  the  principal  Act,  unless 
it  is  so  lettered,  marked,  and  numbered  on 
both  sides  of  the  canal  boat,  or  in  some  suit- 
able position  on  the  stem  of  the  boat,  so  that 
the  lettering,  marking,  and  numbering  may  be 
plainly  visible  from  both  sides  of  tne  canal 
whereon  the  boat  may  be. 

8.  Every  fine  recovered  under  the  principal 
Act  or  this  Act  shall  be  paid  in  the  case  of  a 
prosecution  by  any  registration  or  sanitarv 
authority  or  person  authorised  by  any  such 
authority  to  such  authority  or  {>er8on,  and  if 
paid  to  such  person  shall  be  paid  by  him  to 
such  authority,  and  shall  be  applied  towards 
the  expenses  of  executing  the  principal  Act 


and  this  Act,  any  Act  to  the  contrary  notwith- 
standing. 

9.  The  exprcaaion  **  by  day  "  in  the  principal 
Act  and  this  Act  shall  lie  doemed  to  include 
the  hoars  between  six  o'clock  in  the  morning 
and  nine  o'clock  at  night. 

10.  If  it  shall  at  any  time  appear  to  the 
Local  Grovernmeut  Board,  on  the  rcpresenta- 
tion  of  any  registration  or  sanitary  authority 
or  of  any  inspector  appointed  under  this  Act, 
that  the  principal  Act  and  this  Act  ought  to 
apply  to  any  vessel  or  class  of  vessels  which 
would  be  within  the  definition  of  canal  boat 
contained  in  section  fourteen  of  the  principal 
Act,  if  such  vessel  or  class  of  vessels  were  not 
registered  under  the  Merchant  Shipping  Act, 
1854,  and  the  Acts  amending  the  same,  the 
Local  Government  Board  may  declare  that  the 
principal  Act  and  this  Act  shall  apply  to  such 
vessel  or  clas«t  of  vessels,  although  the  same 
may  be  registered  as  aforesaid,  and  thereupon 
the  same  diall  be  deemed  to  be  a  canal  boat  or 
canal  boats  within  the  meaning  of  the  principal 
Act  and  this  Act,  and  the  definition  contained 
in  section  fourteen  of  the  principal  Act  shall 
be  amended  accordingly. 

11.  This  Act  may  be  cited  as  the  Canal  Boats 
Act,  1884,  and  shul  be  construed  as  one  w^th 
the  Canal  Boats  Act,  1877,  which  Act  and  this 
Act  may  be  cited  together  as  the  Canal  Boat:{ 
Acts,  1877  and  1884. 
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Pi'oteciion  of  Post  Offices,  Postal  Packets,  and  tSiamps. 

3.  Prohibition  of  placing  injurious  substances  in  or  against  post  ofjici*  h'ttcr  [kjjv**. 

4.  Prohibition  of  sending  by  post  explosive,  infianvmahh,  or  deleterious  subittaiicis,  or  iiuhxtnt  prinU, 

xcords,  fyc, 

5.  Prohibition  of  affixing  placards;  notices,  ^'c.  on  post  officii  or  h'Uor  hojc,  tSv. 
6»  Prohibition  of  imitation  of  post  office  stamps,  envelopes,  forms,  and  marks. 
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8.  Prohibition  of  false  notice  as  to  reception  of  letters. 
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11.  Forgery,  mid  improptr  disclosure  of  ielegranu. 

MisceUaneous  Amendments  as  to  Offences. 

12.  Becovn-y  of  fines. 

13.  Power  to  mHigatc  punithmeiit. 

14.  Application  of  fines. 

Supplemental. 

15.  Execution  of  instrum^ts  of  the  Postmaster  General. 
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20.  Definitions. 

21.  JB^eoZ. 
Schedule. 


An  Act  to  amend  the  Law  with  respect 
to  the  Protection  of  the  Post  Office 
and  to  Offences  committed  in  relation 

to  the  Post  Office. 

(14th  August  1884.) 

Bb  it  enacted  by  the  Qaeen*a  moat  Excellent 
Majesty,  by  and  with  the  advice  and  consent 
of  the  Lords  Spiritual  and  Temporal,  and  Com- 
mons, in  this  present  Parliament  assembled, 
and  by  the  authority  of  the  same,  as  follows  : 


Preliminary. 

1.  This  Act  may  be  cited  as  the  Post  Office 
(Protection)  Act,  1884. 

This  Act  and  the  Post  Office  (Offences)  Act, 
1837,  may  be  cited  together  as  the  Post  Office 
(Offences)  Acts,  1837  and  1884,  and  this  Act 
and  the  Post  Office  (Management)  Acts,  1837 
to  1881,  may  be  cited  together  as  the  Post 
Office  (Management)  Acts,  1837  to  1884. 

This  Act  shall  be  deemed  to  be  a  Post  Office 
Act  within  the  meaning  of  the  Post  Office 
(Offences)  Act,  1837. 

2.  This  Act  shall  come  into  operation  on 
the  first  day  of  September  one  thousand  eight 
hundred  and  eighty- four  (which  day  is  in  this 
Act  referred  to  as  the  commencement  of  this 
Act). 

Protection  of  Post  Offices,  Postal  Packets^  and 

Stamps. 

3.  A  person  shall  not  place  or  attempt  to 
place  in  or  against  any  post  office  letter  box 
any  fire,  any  match,  any  light,  any  explosive 
substance,  any  dangerous  substance,  any  filth, 
any  noxious  or  deleterious  substance,  or  any 
fluid,  and  shall  not  commit  a  nuisance  in  or 


against  any  post  office  letter  box,  and  shall 
not  do  or  attempt  to  do  anything  likely  to 
injure  the  box,  appurtenances,  or  contents. 

Any  person  who  acts  in  contravention  of 
this  section  shall  be  guilty  of  a  misdemeanor, 
and  be  liable,  on  summary  conviction,  to  a 
fine  not  exceeding  ten  pounds,  and  on  con- 
viction on  indictment,  to  imprisonment,  with 
or  without  hard  labour,  for  a  period  not 
exceeding  twelve  months. 

4.— (1.)  A  person  shall  not  send  or  attempt 
to  send  a  postal  jxacket  which  either — 
(a.)  Encloses  any  exploaive  substance,  uy 
dangerous    substance,     any    filtfi,    any 
noxious    or    deleterious    subetanoe,  sdv 
sharp  instrument  not  properly  protected, 
any  living  creature  which  is  ei&cr  noxioos 
or  likely  to  injure  other  postal  packets  in 
course  of  conveyance  or  an  officer  of  the 
post  office,  or  any  article,  or  thing  what- 
soever which  is  likely  to  injure  either 
other  postal  packets  in  course  of  convey- 
anoe  or  an  officer  of  the  Post  Office ;  or 
(b.)  Encloses  any  indecent  or  obscene  print, 
painting,    photograph,    lithograph,    en- 
graving, book,  or  card,  or  an^  mdeoent 
or  obscene  article,  whether  similar  to  the 
above  or  not ;  or 
(c.)  Has  on  such  packet,  or  on  the  cover 
thereof,  any  wora,  marks,  or  designs  of 
an  indecent,  obscene,  or  grossly  offensiTe 
character. 
(2.)  Any  person  who  aois  in  oontraventioa 
of  this   section  shall   be  guilty  of   a   mis- 
demeanor, and  shall  be  liable,  on  snnuaary 
oonviction,  to  a  fine  not  ezoeeding  ten  pounds. 
and  on  conviction  on  indictment,  to  imprison- 
ment with  or  without  hard  laboor  for  a  period 
not  exceeding  twelve  months. 
(3.)  The  detention  in  the  post  office  of  any 
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postal  packet  on  the  ground  of  its  being  in  oon- 
tsrayention  of  this  section,  skall  not  exempt  the 
sender  thereof  from  any  proceedings  which 
mi^ht  have  been  taken  if  the  same  nad  been 
dehvered  in  dne  course  of  post. 

5. — (1.)  A  person  shall  not,  without  dne 
anthority,  affix  or  attempt  to  affix  any  placard, 
advertisement,  notice,  list,  document,  board, 
or  thing  on,  or  paint  or  tar  any  post  office, 
post  office  letter  box,  telegraph  post,  or  other 
property  belonging  to  or  usea  by  or  on  behalf 
of  the  Postmaster  General,  and  shall  not  in 
any  way  disfigure  any  such  office,  box,  post,  or 
proper^;  and,  notwithstanding  anything  in 
section  nine  of  the  Parliamentary  and  Muni- 
cipal Begistration  Act,  1878,  a  notice  or  list 
referred  to  in  that  section  shall  not  be  affixed 
in  or  on  any  piost  office  or  any  such  property 
without  authority  from  the  Postmaster  Greneral; 
and  where  the  Postmaster  General  is  of  opinion 
that  any  such  notice  or  list  cannot  be  so  affixed 
without  obstruction  or  inconvenience  to  the 
business  of  the  post  office,  he  may  refuse  such 
authority. 

(2.)  A  person  who  acts  in  contravention  of 
this  section  shall  be  liable  on  summary  con- 
viction to  a  fine  not  exceeding  forty  shillings. 

6. — (1.)  A  person  shall  not,  without  due 
authority, — 

(a.)  make,  issue,  or  send  by  post  or  other- 
wise an^  enveloi>e,  wrapper,  card,  form,  or 
paper  m  imitation  of  one  issued  by  or 
under  the  authority  of  the  Postmaster 
General,  or  of  any  foreign  or  colonial 
postal  anthority,  or  having  thereon  any 
words,  letters,  or  marks  which  signify  or 
imply  or  may  reasonably  lead  the  recipient 
to  believe  that  a  post  letter  bearing  the 
same  is  sent  on  Her  Majesty's  service ;  or 

(&.)  make  on  any  envelope,  wrapper,  card, 
form,  or  paper  for  the  purpose  of  being 
issued  or  sent  by  post  or  otherwise,  or 
otherwise  used,  any  mark  in  imitation  of 
or  similar  to  or  purporting  to  be  any 
stamp  or  mark  of  any  post  office  under 
the  Postmaster  General,  or  under  any 
foreign  or  colonial  postal  authority,  or  any 
words,  letters,  or  marks  which  signif]^  or 
imply  or  may  reasonably  lead  the  recipient 
thereof  to  believe  that  a  post  letter  bearing 
the  same  is  sent  on  Her  Mi^esty's  service  ; 
or 

(r.)  issue  or  send  by  post  or  otherwise  any 
envelope,  wrapper,  card,  form,  or  paper 
so  marked. 

(2.)  A  person  who  acta  in  contravention  of 
this  section  shall  bo  liable  on  summary  con- 
viction to  a  fine  not  exceeding  forty  shilBngs.  • 


7.  A  person  shall  not — 

(a.)  Make,  knowingly  utter,  deal  in  or  sell 
any  fictitious  stamp,  or  knowingly  use 
for  any  postal  purpose    any  fictitious 
stamp ;  or 
(5.)  Have  in    his   possession,  unless    he 
shows  a  lawful  excuse,  any  fictitious 
stamp;  or 
(c.)  Make,  or,  unless  he  shows  a  lawful 
excuse,  have  in  his  possession,  any  die, 
plate,     instrument,    or    materials    for 
making  any  fictitious  stamp. 
Any  person  who  acts  in  contravention  of 
this  section  shall  be  liable  on  summary  con- 
viction on  a  prosecution  by  order  of  the  Com- 
missioners of  Inland  Bevenue  to  a  fine  not 
exceeding  twenty  pounds,  subject  to  the  like 
right  of  appeal  as  in  the  case  of  a  penalty 
under  the  Acts  relating  to  the  excise. 

Anjr  stamp,  die,  plate,  instrument,  or 
materials  found  in  the  possession  of  any  person 
in  contravention  of  this  section,  may  be  seized 
and  shall  be  forfeited. 

For  the  purposes  of  this  section  "  fictitious 
stamp "  means  any  facsimile  or  imitation  or 
representation,  whether  on  paper  or  otherwise, 
of  any  stamp  for  denoting  any  rate  of  postage, 
including  any  stamp  for  denoting  a  rate  of 
postage  of  any  of  Her  Majesty's  colonies,  or  of 
any  foreign  country. 

8. — (1 .)  A  person  shall  not,  without  authority 
from  the  Postmaster  General,  place  or  main- 
tain in  or  on  any  house,  wiJl,  door,  window, 
box,  post,  pillar,  or  other  place  beloDging  to 
him  or  under  his  control  any  of  the  words, 
letters,  or  marks  following ;  (that  is  to  say,) 
(a.)  the  words  "post    office,"  or    ''postal 

telegraph  office ; "  or 
(&.)  the  words  "  letter  box,"  accompanied 
with   words,    letters,    or    marks    which 
signify  or  imply  or  may  reasonably  lead 
the  public  to  believe  that  it  is  a  post  office 
letter  box ;  or 
(c.)  any    words,    letters,    or    marks    which 
signify  or  imply  or  may  reasonably  lead 
the  public  to  oelieve  that  any  house  or 
place  is  a  post  office,  or  that  any  box  is  a 
post  office  letter  box, 
and  a  person,  when  required  by  a  notice  given 
by  the  Postmaster  G^eral  to  remove  or  efface 
any  such  words,  letters,  or  marks  as  aforesaid, 
or  to  remove  or  efiectually  close  up  any  letter 
box  belonging  to  him  or  under  his  control 
which  has  oeen  a  post  office  letter  box,  shall 
comply  with  such  request* 

(2.)  Any  person  who  acts  in  contravention 
of  this  section  shall  be  liable  on  summary 
conviction  to  a  fine  not  exceeding  forty 
shillings,  and  if  the  ofience  is  continued  after 
a  previous  conviction,  to  a  fine  not  exceeding 
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five  sliilliiigs  for  every  day  during  which  the 
ofteiice  so  continues. 

Officers  of  Post  Office. 

9. — (1.)  Any  person  who  wilfully  obstructs, 
or  incites  anyone  to  obstruct,  an  officer  of  the 
post  office  in  the  execution  of  his  duty,  or  who 
whilst  in  any  poet  office,  or  within  any  premises 
belonging  to  any  post  office,  or  used  therewith, 
obstructs  the  course  of  business  of  the  post 
office,  shall  be  liable  on  summary  conviction  to 
a  fine  not  exceeding  forty  sbillings. 

(2.)  Any  officer  of  the  post  office  may  require 
any  person  guilty  of  an  offence  under  this 
section  to  leave  a  post  office  or  any  such 
premises  as  aforesaid,  and  if  such  person 
refuses  or  fails  to  comply  with  such  request, 
such  person  shall  be  liable  to  a  further  fine  not 
exceeding  five  pounds,  and  may  be  removed  by 
any  officer  of  the  post  office,  and  all  constables 
are  recjuired  on  demand  to  remove  or  assist  in 
removing  every  such  person. 

10.  Where  an  officer  of  the  post  office 
vacates  his  office  (whether  by  reason  of  dis- 
missal, resignation,  death,  or  otherwise)  he,  or 
if  he  is  dead  his  personal  representative,  or 
the  person  acting  as  his  peraonal  representa- 
tive, shall  deliver  to  such  superior  officer  of 
the  poet  office  as  may  for  the  time  being  be 
directed  by  or  in  pursuance  of  the  regulations 
of  the  Postmaster  Greneral,  all  articles  (whether 
accoutrements,  appointments,  or  other  neces- 
saries) which  have  been  issued  to  the  said 
officer  vacating  his  office  for  the  execution  of 
his  duty,  and  are  not,  under  the  regulations  of 
the  Postmaster  General,  the  property  of  such 
officer,  and  shall  deliver  the  same  up  at  the 
time  and  place  fixed  bv  the  superior  officer  to 
whom  they  are  to  be  delivered,  and  shall  de- 
liver the  same  in  good  order  and  condition, 
fair  wear  and  tear  only  excepted. 

Any  person  who  fails  to  comply  with  the 
provisions  of  this  section  shall  be  liable  on 
summary  conviction  to  pay  a  fine  not  exceed- 
ing forty  shillings,  and  also  such  farther  sum 
not  exceeding  forty  shillings  as  the  court  may 
determine  to  be  the  value  of  the  articles  not 
delivered,  or,  if  the  same  have  been  delivered, 
but  not  in  good  order  and  condition,  of  the 
damage  done  to  such  articles. 

Any  justice  of  the  peace  may  issue  a  warrant 
by  virtue  of  which  a  constable  may  search  for 
and  seize  any  articles  not  delivered  as  required 
by  this  section,  in  like  manner  in  all  respects 
as  if  they  were  stolen  soods  and  the  warrant 
were  a  warrant  to  search  for  stolen  goods. 

Telegrams. 

11.  Every  person  who  forges  or  wilfully  and 
without  due  authority  alters  a  telegram  or 


utters  a  telegram  knowing  the  same  to  be 
forged,  or  wilfully  and  without  due  authoritj 
altered,  or  who  transmits  by  telegraph  aa  a 
telegram,  or  utters  as  a  telegram,  uiy  message 
or  communication  which  he  knows  to  be  not  a 
telegram,  shall,  whether  he  had  or  had  not  an 
intent  to  defraud,  be  guilty  of  a  misdemeanor, 
and  shall  be  liable,  on  summary  conviction, 
to  a  fine  not  exceeding  ten  pounds,  and,  on 
conviction  on  indictment,  to  imprisonment 
with  or  without  hard  labour  for  a  period  not 
exceeding  twelve  months. 

If  any  person,  being  in  the  employment  of  a 
telegraph  company  as  defined  by  this  section— 

Improperly  divulges  to  any  person  the 
purport  of  any  telegram ; 
such  person  shall  be  guilty  of  a  misdemeanor 
and  be  liable  on  summary  conviction  to  a  fine 
not  exceeding  twenty  pounds,  and  on  ooavic- 
tion  on  indictment  to  imprisonment,  with  or 
without  hard  labour,  for  a  term  not  exceeding 
one  year,  or  to  a  fine  not  exceeding  two 
hundred  pounds. 

For  the  purposes  of  this  section  the  expres- 
sion ''telegram"  means  a  written  or  prmted 
message  or  communication  sent  to  or  de- 
livered at  a  post  office,  or  the  office  of  a 
telegraph  company,  for  transmission  by  tele- 
graph, or  delivered  by  the  post  office  or  a 
telegraph  company  as  a  message  or  oommimi- 
cation  transmitted  by  telegraph. 

The  expression  "telegraph  company  "  means 
any  company,  corporation,  or  persons  carrying 
on  the  business  of  sending  telegrams  for  tke 
public  under  whatever  authority  or  in  what- 
ever manner  such  company,  corporation,  or 
persons  may  act  or  be  constituted. 

The  expression  '*  telegraph  "  has  the  same 
meaning  as  in  "the  Telegraph  Act,  1869,*' 
and  the  Acts  amending  the  same. 

MieeeUaiteous  Amendmente  as  to  Offenca. 

12. — (1.)  All  offisnces  under  this  Act  which 
are  punishable  on  summary  conviction  may  be 
prosecuted,  and  fines  under  this  Act  which 
are  recoverable  on  summary  conviction  may 
be  recovered, 
(a.)  In  England  in  manner  provided  by  the 
Summary  Jurisdiction  (English)  Acts ;  and 
(6.)  In  Scotland  before  tne  snerifiT  or  sheriff 
substitute  in  manner  provided    by    th« 
Summary    Jurisdiction    (Scotland)  Acts, 
1864  and  1881,  and  all  necessary  jurisdic- 
tion is  herebv  conferred  on  such  sheriff 
and  sherifi*  substitute ;  and 
(c.)  In  Ireland  within  the  police  district  of 
Dublin  metropolis,  in  manner  provided 
by  the  Acts  regulating  the  powers  and 
duties  of  justices  of  the  peace  for  such 
district  or  of  the  police  of  snch  district, 
and   elsewhere    in    Ireland    in    manner 
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provided  by  the  Petty  Sessions  (Ireland) 
Act,  1851,  and    any  Act  amending  the 
same;  and 
(d,)  In  the  Isle  of  Man  before  a  high  bailiff 
or  two  justices  of  the  peace  at  the  instance 
of  an    officer  of  the  post  office  or  of  a 
constable  in  accordance  with  the  law  for 
the  time  being  in  force  for  regal ating  the 
exercise  of  summary  jurisdiction  by  such 
bailitfs  or  justices ;  and 
(e.)  In  the  Channel  Islands,   or  elsewhere 
than  in  the  United  Kingdom  or  the  Isle 
of   Man,  before    the  court  and    in    the 
manner  provided  by  law,  and  if  no  pro- 
vision is  otherwise  made  by  law,  then  at 
the  instance  of  any  officer  of  the  post 
office  before  the  court  and  in  the  manner 
before  and  in  which  the  like  offences  and 
fines  can  be  prosecuted  and  recovered. 
(2.)  In  Scotland  offences  and  fines  which  may 
be  prosecuted  and  recovered  on  summary  con- 
viction   in    pursuance  of   this   Act    may  be 
prosecuted  and    recovered,   and    proceedings 
may  be  taken  at  the  instance  of  the  procurator 
fiscal  of  the  court  as  part  of  his  omcial  duty, 
or  of  any  person  on  that  behalf  authorised  £y 
the  Postmaster  General. 

(3.)  Every  offence  under  the  Post  Office  Acts 
which  is  punishable  with  a  pecuniary  penalty 
or  forfeiture  of  any  sum  not  exceeding  twenty 
pounds,  whether  with  or  without  full  costs  of 
suit  and  expenses  may  be  prosecuted,  and  such 
penalty,  forfeiture,  costs,  and  expenses  may  be 
recoTered  and  the  payment  thereof  enforced  in 
manner  in  this  section  mentioned  with  respect 
to  offences  and  fines  under  this  Act. 

(4.)  Any  offence  punishable  on  indictment 
under  this  Act,  whether  it  is  or  not  also  punish- 
able on  summary  conviction,  shall  be  deemed 
to  be  an  indictable  offence  under  the  post  office 
laws  within  the  meaning  of  the  First  Schedule 
to  the  Summary  Jurisdiction  Act,  1879,  and 
the  schedule  to  the  Summary  Jurisdiction  over 
Children  (Ireland)  Act,  1884. 

(5.)  On  the  prosecution  of  any  offence  under 
the  Post  Office  Acts,  whether  on  summary 
conviction  or  on  indictment,  evidence  that 
any  article  is  in  the  course  of  transmission  by 
post  or  has  been  accepted  on  behalf  of  the 
Postmaster  General  for  transmission  by  post 
shall  be  sufficient  eyidence  that  such  article  is 
a  postal  packet. 

13.  The  court  in  England  before  whom  a 
person  is  convicted  on  summary  conviction  of 
an  offence  under  any  of  the  Post  Office  Acts 
shall  have  the  same  power  as  a  court  of  sum- 
mary jurisdiction  has  in  England  under  section 
four  of  the  Summary  Jurisdiction  Act,  1879 
(which  relates  to  the  mitigation  of  punish* 
ment). 


The  court  before  whom  a  person  is  convicted 
on  indictment  of  an  offence  under  any  enact- 
ment of  the  Post  Office  Acts  may  mitigate  the 
punishment  fixed  by  such  enactment  for  the 
offence  as  follows ;  that  is  to  say,  where  the 
punishment  mentioned  in  the  enactment  is  or 
may  be  transportation  the  court  shall  award 
in  lieu  of  it  cither  penal  servitude  for  any 
period  not  exceeding  tne  period  of  transporta- 
tion fixed  by  such  enactment,  and  not  less  than 
the  minimum  period  of  penal  servitude  for  the 
time  being  allowed  by  law,  or  imprisonment 
with  or  without  hard  labour  for  a  term  not 
exceeding  two  years. 

14.  All  pecuniary  penalties,  forfeitures,  fines, 
and  other  sums  recovered  in  respect  of  an 
offence  under  the  Post  Office  Acts  shall,  not- 
withstanding anything  in  any  other  Act,  be 

?aid  into  the  Exchequer  in  sucli  manner  as  the 
'reasury  from  time  to  time  direct. 

Supplemental. 

15.  Any  instrument  requiring  to  be  executed 
by  the  Postmaster  General,  or  to  which  he  is 
a  party,  may  be  executed  by  any  of  the  secre- 
taries of  the  Post  Office  in  the  name  of  the 
Postmaster  General,  and,  if  so  executed,  shall 
be  deemed  to  have  been  executed  by  the 
Postmaster  General,  and  shall  have  effect 
accordingly. 

Any  instrument  purporting  to  be  executed 
by  any  of  the  secretaries  of  the  Post  Office  in 
the  name  of  the  Postmaster  Grenoral  shall, 
until  the  contrary  is  proved,  be  deemed  to  have 
been  so  executed  without  proof  of  the  official 
character  of  the  person  appearing  to  have 
executed  the  same. 

16.  This  Act  shall  not  exempt  any  person 
from  any  proceeding  by  indictment  or  other- 
wise for  an  offence  which  is  punishable  at 
common  law,  or  under  any  Act  other  than  this 
Act,  so  that  no  person  be  tried  or  punished 
twice  for  the  same  offence. 

When  proceedings  are  taken  before  any 
court  against  a  person  in  respect  of  an  offence 
under  this  Act,  which  is  also  an  offence 
punishable  at  conunon  law,  or  under  some  Act 
other  than  this  Act,  the  Court  may  direct  that 
instead  of  such  proceedings  bein^  continued 
proceedings  shall  be  taken  for  punishing  such 
person  at  common  law,  or  under  some  Act 
other  than  this  Act. 

17.  Whereas  by  sections  four  and  five  of  the 
Telegraph  Act,  1878,  section  thirty-three  of 
the  Eegulatiou  of  Bailways  Act,  1868,  is, 
together  with  other  sections  of  that  Act, 
applied  to  the  differences  therein  mentioned : 
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And  wboreofi  the  said  Bection  thirty-three 
was  repealed,  and  another  section  in  lieu 
thereof  enacted  by  the  Lands  ClanBes  Con- 
solidation Act,  lo69,  and  it  is  expedient  to 
substitute  a  reference  to  the  last-mentioned 
section  for  the  reference  to  the  repealed 
section  :  Be  it  therefore  enacted  as  follows  : 

Any  reference  in  the  Telegraph  Act,  1878, 
to  section  thirty-three  of  the  Regulation  of 
Railways  Act,  1868,  shall  bo  construed  to  refer 
to  section  one  of  the  Lands  Glauses  Consoli- 
dation Act,  1869. 

18.  This  Act  shall  extend  to  the  Isle  of  Man 
and  to  the  Channel  Islands,  and  the  Royal 
Courts  of  the  Channel  Islands  shall  regi^r 
the  same  accordingly. 

19.— (1.)  In  this  Act  and  in  the  Post  Office 
(Offences)  Act,  1837,  and  in  any  enactments  in- 
corporating or  referring  to  that  Act,  or  to  be 
construed  as  one  therewith,  the  following 
expressions  shall,  unless  the  context  otherwise 
requires,  have  the  meanings  assigned  to  them 
by  this  section ;  (that  is  to  say,) 

The  expression  **  post  letter"  shall  mean  a 
postal  packet,  as  defined  by  this  Act,  from  the 
time  of  its  being  delivered  to  a  post  office  to 
the  time  of  its  being  delivered  to  tne  person  to 
whom  it  is  addressed  and  a  delivery  of  a 
postal  packet  of  any  description  to  a  letter 
carrier  or  other  person  authorised  to  receive 
postal  packets  of  that  description  for  the  post 
shall  be  a  delivery  to  the  post  office,  and  a 
delivery  at  the  house  or  office  of  the  person  to 
whom  the  postal  packet  is  addressed,  or  to 
him  or  to  his  servant  or  a^nt,  or  other  person 
considered  to  be  authorised  to  receive  the 
postal  packet  according  to  the  usual  manner 
of  delivering  that  person's  postal  packets, 
shall  be  a  delivery  to  the  person  addressed. 

The  expression  "  post  office  "  shall  mean  any 
house,  building,  room,  carriage,  or  place 
where  postal  packets,  as  defined  by  this  Act, 
or  any  of  them,  are  by  the  permission  or  under 
the  authority  of  the  Postmaster  Greneral,  re- 
ceived, delivered,  sorted,  or  made  up,  or  from 
which  such  packets,  or  any  of  them,  are  by 
the  authority  of  the  Postmaster  General 
despatched,  and  shall  include  any  post  office 
letter  box. 

The  expression  "post  office  letter  box" 
shall  include  any  pillar  box,  wall  box,  or  other 
box  or  receptacle  provided  by  the  permission, 
or  under  the  authority  of  the  Postmaster 
General  for  the  purpose  of  receiving  postal 
packets,  or  any  of  them,  for  transmission  by 
or  under  the  authority  of  the  Postmaster 
General. 

(2.)  Where  it  appears  to  the  Postmaster 
General  that  any  post  office  letter  box,  by 
reason  of  being  on  the  premises  of  any  private 


person  or  otherwise,  is  so  situate  as  not  to 
afford  the  same  security  against  the  improper 
removal  of  postal  packets  therefrom  or  otner 
fraud  as  exists  in  the  case  of  other  post  office 
letter  boxes,  he  may  declare  that  the  same  shall 
be  a  private  nesting  box,  and  ahaU  affix  upon 
or  near  such  oox  a  notice  of  its  being  and  of 
the  effect  of  its  being  a  private  posting  box, 
and  a  postal  packet  put  into  that  box  shaQ  not 
for  the  purpose  of  any  enactment,  law,  or 
contract  whereby  the  due  posting  of  a  postal 
packet  is  evidence  of  the  receipt  thereof  by  the 
addressee  be  deemed  to  have  been  duly  posted. 
A  certificate  purporting  to  be  signed  by  the 
Postmaster  General  or  any  secretary  or  assis- 
tant secretary  of  the  post  office  and  to  the 
effect  that  any  box  or  receptacle  is  or  was 
provided  by  the  permission  oz  under  the  autho- 
rity of  the  Postmaster  General  for  the  purpose 
of  receiving  postal  packets,  or  any  or  them, 
shall  in  any  legal  proceeding  be  evidence  of 
the  facts  stated  in  the  certificate. 

20.  In  this  Act,  uzdess  the  context  other- 
wise requires, — 

The  expression  "  the  Treasury  "  means  the 
Commissioners  of  Her  Majesty's  Treasuiy. 

The  expression  "  postal  packet "  has  the 
same  meaning  as  in  the  Post  Office  Act, 
1875,  as  amended  by  this  Act,  inclusive  of 
such  postal  packets  as  are  defined  by 
regulations  of  the  Treasury  to  be  parcels, 
and  includes  a  telegram. 

The  expression  "telegraph  post"  means  a 
post,  pole,  standard,  stay,  strut,  or  other 
above  ground  contrivance  for  carrying, 
su8pen£ng,  or  supporting  a  telegraph  as 
defined  by  the  Tele^ph  Act,  1869. 

The  expression  "indictment"  indudes  an 
information,  and  in  Hie  case  of  Scotland 
criminal  letters. 

The  expression  "misdemeanor"  means  as 
regards  Scotland  and  the  Channel  Islands 
a  crime  and  offence. 

Other  expressions  shall  have  the  same  mean- 
ing as  in  the  Poet  Office  (Offences)  Act, 

21.  The  Acts  mentioned  in  the  sohedtile  to 
this  Act  are  hereby  repealed,  as  from  the 
commencement  of  this  Act,  to  the  extent  in 
the  third  column  of  that  schedule  mentioned. 
Provided  that  this  repeal  shall  not  affect — 

(1.)  Anything  done  or  suffered  before  the 

commencement  of  this  Act :  or 
(2.)  Any  legal  proceeding,  warrant,  or  other 
thing  commenced,  issued,  or  done  before 
the  commencement  of  this  Act  in  pur- 
suance of  any  enactment  hereby  repealed, 
and  any  snoh  legal  proceeding,  warrant,  or 
thing,  ma,y  be  carried  on,  executed,  and  com- 
pleted, as  if  this  Act  had  not  passed. 
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A  description  or  citation  of  a  portion  of  an  Act  in  this  sohedale  is  inclnsive  of  the  words, 
section,  or  other  part  first  and  last-mentioned  or  otherwise  referred  to  as  forming  the  beginning 
or  as  forming  the  end  of  the  portion  described  in  the  description  or  citation. 


Session  and  Chapter. 


Title  or  Short  Title. 


Extent  of  Repeal. 


7Will.  4&lYiot.c.36. 


3  A  4  Vict.  c.  96 


38  &  39  Vict.  c.  22 
42  d;  43  Vict  c.  49 


44  A  45  Vict.  0. 20 
44  &  45  Vict.  c.  33 


Post  Office  (Offences)  Act, 
1837. 


Post  Office  (Dnties)  Act,  1840 


The  Post  Office  Act,  1875     - 

The  Summary  Jurisdiction 
Act,  1879. 


The  Post  Office  (Land)  Act, 

1881. 
The  Summary  Jurisdiction 

(Scotland)  Act,  1881. 


Section  five. 

Section  thirteen,  from  "and  any  such 
justice  shall "  to  "  shall  be  sooner 
paid,"  and  from  "  for  the  county  or 
place  **  to  the  end  of  the  section. 

Section  fourteen. 

Section  fifteen. 

Section  sixteen. 

Section  seventeen. 

Section  nineteen. 

Section  twenty. 

Section  twenty-one. 

Section  twenty-two. 

Section  thirty-two. 

Section  forty-one  from  "not  less  than 
seven"  to  "four  years"  and  from 
"nor  less  than  seven  years,"  to  the 
end  of  the  section. 

Section  forty-two  from  "  and  may  also 
direct "  to  the  end  of  the  section. 

Section  forty-three  from  "  and  on  due 
proof  being  made "  to  "  shall  be 
satisfied." 

Section  forty -five,  so  far  as  relates  to 
any  proceeding  before  a  court  of 
summary  jurisdiction  in  England. 

Section  forty -seven  from  "  and  the  term 
post  letter  shall  mean"  down  to 
"  sorted,  made  up,  or  despatched." 

Section  twenty-two  from  "  not  less  than 
seven  years  "  to  the  end  of  the  sec- 
tion. 

Section  twenty-nine  the  words  "  not 
less  than  two  years." 

Section  thirty  the  words  "nor  less  than 
six  calendar  months." 

Section  sixty-two. 

Section  ten,  from  "  every  postal  packet 
shall "  to  the  end  of  the  section. 

Section  fifty-three,  from  **  every 
offence  under  the  statutes  "  down  to 
"provided  by  the  Summary  Jurisdic- 
tion Acts." 

Section  seven. 

Section  eleven,  from  "every  offence 
under  the  statutes"  down  to  "pro- 
"  vided  by  the  Summary  Jurisdiction 
"  Acts." 
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Chap.  77. 
Public  Health  (Ireland)  Amendnient  Act^  1884. 


ABSTRACT  OF  THE  EHACTMEKTg, 

1.  Short  tiiU. 

2.  Dissolution  or  lapse  of  urban  authwity. 

3.  Provision  in  case  the  urban  district  is  ^'eeonsiUuted. 

4.  Borrowing  powers  of  towns  iiicluded  in  rural  districts . 

5.  Indemniiy,  and  validation  of  Acts, 

6.  Application  of  Act. 


An  Act  to  amend  the  Public  Health 
(Ireland)  Act,  1878,  with  reference  to 
Sanitary  Diotricts 

(14th  August  1884.) 

Be  it  enacted  by  the  Queen's  most  Excellent 
Majesty,  by  and  with  the  advice  and  consent 
of  the  Lords  Spiritual  and  Temporal,  and 
Commons,  in  this  present  Parliament  assem- 
bled, and  by  the  authority  of  the  same,  as 
follows : 

1.  This  Act  may  be  cited  as  the  Public 
Health  (Ireland)  Amendment  Act,  1884,  and 
shall  be  construed  as  one  with  the  Public 
Health  (Ireland)  Act,  1878. 

2.  Where  the  sanitary  authority  of  an  urban 
sanitary  district  is  dissolved,  or  for  any  cause 
ceases  to  exist,  the  following  provisions  shall 
take  effect : 

(1.)  It  is  hereby  declared  that  the  district 
(in  this  Act  referred  to  as  a  lapsed  urban 
district)  shall  cease  to  constitute  an  urban 
district,  and  shall  become  part  of  some 
rural  district  under  the  sixth  section  of 
the  Public  Health  (Ireland)  Act,  1878,  and 
he  thenceforth  subject  to  the  enactments 
of  the  said  Act  relating  to  raral  districts, 
as  amended  by  this  Act : 

(2.)  All  property,  real  and  personal,  inclu- 
ding things  in  action,  and  including  in- 
terests, rights,  and  easements  in,  to,  and 
out  of  propertv  belonging  to  the  urban 
authority,  shall  without  any  conveyance 
or  assignment  thereof,  be  transferred  to 
and  vested  in  the  rural  sanitary  authority 
of  such  rural  district,  subject  to  any 
charges  or  incumbrances  affecting  the 
same,  and  shall  be  maintained,  managed, 
and  administered  by  the  rural  authority 
for  the  benefit  of  the  lapsed  urban  dis- 
trict, and  with  reference  to  such  property, 
the  rural  authoritv  shall  be  deemed  to  be 
the  successors  of  the  urban  authority : 

(3.)  All  debts,  including  arrears  of  rates  of 
every  description,  and  all  things  in  action, 


belon^ng  to  the  urban  authority  in  their 
capacity  as  such  urban  sanitary  authority, 
or  in  their  capacity  as  governing  body  of 
the  district  under  the  Towns  Improvement 
(Ireland)  Act,  1854,  or  any  other  Act, 
shall,  without  any  assignment  thereof,  be 
transferred  to  and  vested  in  the  raral 
authority  ; 

Any  debt  due  to  the  urban  authority,  in 
their  capacity   as    sanitary  authority  or 
otherwise  as  aforesaid,  may  be  recovered, 
and  an^  legal  proceedings  which  the  urban 
authority  in  any  such  capacity  as  afor^d 
might  have  instituted  or  carried  on  may 
be  instituted  or  carried  on,  by  the  raral 
authority,  in  their  own  name : 
(4.)  For  the  purposes  of  this  Act,  the  town 
hall  or  other  municipal  buildings  of  the 
urban  authority  shall  be  deemed  to  be 
property  belonging  to  them  in  their  capa- 
city as  sanitary  authority. 
Such  transfer  and  vesting  shall  not  take 
effect  until  the  Commissioners  of  the  Treasnir 
have  signified  their  assent  thereto,  in  snch 
manner  and  subject  te  such  conditions  as  thev 
think  fit;  upon  such  assent  being  signified, 
the  transfer  and  vesting  shall  be  deemed  to 
have  taken  place  at  the  time  of  the  dissolution 
or  cesser  of  the  urban  authority. 

(5.)  All  debts  due  by  the  urban  authority  in 
their  capacity  as  sanitary  authority  or 
otherwise  (including  all  sums  which  the 
urban  authority  would  have  become  liable 
to  pay  under  or  in  consequence  of  anj 
obligation  incurred  by  them  before  their 
dissolution  or  cesser)  shall  be  paid  by  the 
rural  authority,  in  the  manner  in  which 
they  should  have  been  paid  by  the  urban 
authority  if  such  urbui  authority  had  not 
been  dissolved  or  ceased  to  exist.  Soch 
payment  shall  be  made  out  of  anv  moneys 
or  property  charged  with  or  appucable  to 
sucn  payment,  or  out  of  rates  levied  by 
the  rural  authority  in  the  lapsed  urban 
district  under  the  authori^  of  an  Order 
of  the  Local  Grovemment  iSoard  made  in 
accordance  with  this  Act : 
(6.)  The  Local  Government  Board  may,  by 
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Order  to  be  published  in  the  Dublin 
Gazette,  or  in  such  other  manner  as  the 
Local  Government  Board  may  direct, 
declare  any  nrovisions  of  the  Public 
Health  (Irelana)  Act,  1878,  which  are  ap- 
plicable to  urban  districts,  and  which  arc 
in  the  opinion  of  the  Board  necessary  or 
expedient  for  the  purpose  of  enabling  the 
rural  sanitary  authority  to  maintain, 
manage,  or  administer  any  property  trans- 
ferred to  them  under  this  Act,  or  for  the 
purpose  of  enabling  the  rural  sanitary 
authority  to  pay  the  debts  mentioned  in 
this  Act,  to  be  in  force  in  that  part  of  the 
rural  district  which  consists  of  the  lapsed 
urban  district ;  and  for  the  purposes  afore- 
said or  either  of  them,  may  invest  such 
rural  authority,  with  reference  to  such 
lapsed  urban  district,  with  all  or  any 
of  the  powers,  rights,  duties,  capacities, 
liabilities,  and  obligations  of  an  urban 
authority  under  the  Public  Health  (Ire- 
land)  Act,  1878,  including  all  powers  of 
making  and  levying  any  rate  which  the 
urban  authority  of  such  lapsed  urban 
district  might  have  made  and  levied,  which 
shall  be  chargeable  upon  the  same  pro- 
perty, subject  to  the  same  exemptions  and 
conditions,  and  payable  by  the  same  per- 
sons, as  if  it  were  a  rate  made  and  levied 
by  the  urban  authority  of  such  lapsed 
urban  district;  the  Local  Government 
Board  may  also  invest  the  rural  authority, 
so  far  as  relates  to  the  urban  district, 
with  all  the  powers  of  or  relating  to 
lighting  conferred  upon  urban  authorities 
by  the  Public  Health  (Ireland)  Act,  1878, 
and  the  cost  thereof  shall  be  defrayed  out 
of  the  rate  authorised  to  be  made  under 
this  Act,  or  out  of  any  other  moneys  in 
the  hands  of  the  rural  authority  which 
would  have  been  applicable  to  that  par- 
pose  if  they  had  been  an  urban  authority. 
The  power  of  rating  conferred  by  this  Act 
shall  extend  to  the  raising  of  all  sums  which 
may  be  necessary  for  the  payment  of  the  debts 
of  the  urban  authority,  including  all  arrears 
due  at  the  time  such  rate  is  made. 

Such  Order  of  the  Local  Government  Board 
may  be  made  by  them  from  time  to  time,  and 
may  be  revoked  or  amended  by  any  subsec]uent 
order,  and  may  contain  all  such  conditions 
and  provisions  relative  to  the  purposes  afore- 
said as  the  Local  Government  Board  may 
think  necessary. 

3.  If  at  any  time  the  lapsed  urban  district 
is  again  constituted  into  an  urban  district,  it 
shall  be  lawful  for  the  Local  Government 
Board,  on  the  application  of  the  urban  autho- 
rity of  such  district,  to  make  an  Order  vesting 


in  such  urban  authority  the  property  trans- 
ferred under  this  Act  to  the  rural  sanitary 
authority,  subject  to  any  charges  or  incum- 
brances affecting  the  same.  Li  such  Order 
the  Local  Government  Board  may  make  pro- 
vision for  the  adjustment  of  accounts  between 
such  urban  and  rural  authorities,  for  vesting 
in  the  urban  authority  the  right  to  levy  and 
recover  rates  made  by  the  rural  authority 
under  this  Act,  and  for  such  other  things 
as  the  Local  Government  Board  may  deem 
necessary  for  carrying  this  section  into  effect. 

4.  In  the  case  of  towns  in  Ireland  having 
as  governing  bodies  the  persons  or  any  of 
them  mentioned  in  section  four  of  the  Public 
Health  (Ireland)  Act,  1878,  column  two,  and 
which  have  not  become  and  are  not  the  urban 
sanitary  authority  within  the  meaning  of  the 
same  Act,  such  governing  bodies  shall  have 
all  the  powers  of  borrowing  conferred  by 
section  twenty-eight  of  the  Local  Government 
(Ireland)  Act,  1871,  and  for  the  purposes  of 
this  section  said  section  twenty-eight  shall  be 
deemed  to  be  hereby  re-enacted,  and  such 
powers  of  borrowing  shall  include  the  con- 
struction, maintenance,  and  repair  of  a  town 
haU. 

Nothing  herein  contained  shall  operate  or 
extend  to  give  to  such  governing  bodies  any 
powers  of  borrowing  which,  by  the  Public 
Health  (Ireland)  Act,  1878,  are  transferred  to 
or  vested  in  the  sanitary  authority  for  the  time 
being.  In  the  said  section  twenty-eight  the 
Local  Government  Board  for  Ireland  shall  bo 
substituted  for  the  Chief  Secretary. 

5.  Whereas  the  Towns  Improvement  (Ire- 
land) Act,  1854,  was  in  force  in  the  town  of 
Ennis,  and  a  body  of  town  commissioners  was 
duly  constituted  under  that  Act : 

And  whereas  the  said  Act  ceased  to  be  in 
force  in  Ennis,  and  the  body  of  town  commis- 
sioners became  thereupon  in  law  dissolved; 
but  some  members  thereof  continued  in  good 
faith,  and  through  mistake  of  law,  to  act  as 
commissioners  after  such  dissolution. 

And  it  is  expedient  to  make  the  provisions 
contained  in  this  section  in  relation  tnereto : 

Therefore  it  is  hereby  enacted  that  all  reso- 
lutions and  proceedings  of  such  persons,  pur- 
porting to  have  been  passed  or  taken  by  them 
as  town  commissioners,  and  all  acts  of  the 
officers  formerly  in  the  service  of  the  town 
commissioners  done  by  them  as  such  officers, 
shall  be  of  the  same  validity  and  effect  as  if 
the  town  commissioners  had  not  been  dis- 
solved, and  shall,  notwithstanding  such  dis- 
solution, be  ratified  and  confirmed : 

And  such  persons  and  officers  shall  be  re- 
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leased  and  indemnified  from  and  against  any 
action  or  penalty  in  consequence  thereof. 

tj.  This  Act  shall  apply  whether  the  disso- 


lution or  oesser  of  the  arbaii  authority  has 
taken  place  before  or  after  the  passing  of  this 
Act. 


Chap.  78. 
Corrupt  Practices  {Suspension  of  Elections)  Act,  1884. 


AB6TBACT  OF  THE  ENACT1CE19T8. 

1.  Short  title. 

2.  Huspension  ofpowpr  of  Spmker  to  issue  writ  far  ehct/ions  in  certnin  cities  and  hcnwighs. 

Schedules. 


An  Act  to  suspendy  on  account  of  Cor- 
rupt Practices,  the  issue  during  the 
prorogation  of  Parliament  of  writs  for 
the  holding  of  an  Election  of  a  Member 
or  Members  to  serve  in  the  present 
Parliament  for  certain  cities  and 
boroughs.  (14bh  August  1884.) 

Whereas,  in  pursuance  of  addresses  to  Her 
Majesty  from  both  Houses  of  Parliament  in 
relation  to  the  elections  of  members  to  serve  in 
Parliament  for  the  cities  and  boroughs  men- 
tioned in  the  First  Schedule  to  this  Act,  com- 
missioners were  appointed  by  commissions, 
dated  the  ninth  day  of  September  one  thousand 
eight  hundred  and  eighty,  for  the  purpose  of 
making  inquiry  into  the  existence  of  corrupt 
practices  at  the  elections  of  members  to  serve 
in  Parliament  for  the  said  cities  and  boroughs : 

And  whereas  the  said  commissioners  have 
respectively  reported  as  regards  the  existence 
of  corrupt  practices  to  the  effect  in  the  second 
column  of  the  said  schedule  mentioned : 


And  whereas  it  is  expedient  that  a  writ  for 
the  election  of  a  member  or  members  to  serre 
in  the  present  Parliament  for  any  of  the  nid 
cities  and  boroughs  should  not  be  iBsned 
except  by  order  of  the  House  of  Commons: 

Be  it  therefore  enacted  by  the  Queen's  most 
Excellent  Majesty,  by  and  with  the  advice  and 
consent  of  the  Lords  Spiritual  and  Temporal, 
and  Commons,  in  this  present  Parliament 
assembled,  and  by  the  authority  of  the  same, 
as  follows : 

1.  This  Act  m&j  be  cited  aa  the  Corrnpt 
Practices  (Suspension  of  Slectiona)  Act,  18&4. 

2.  A  writ  for  the  election  of  a  member  or 
members  to  serve  in  Parliament  for  any  of  tie 
cities  or  boroughs  mentioned  in  the  Fint 
Schedule  to  this  Act  shall  not,  until  after  the 
expiration  of  seven  days  after  the  first  meeting 
of  I'arliament  in  the  year  one  thousand  eight 
hundred  and  eighty-five,  be  issued  in  pursuance 
of  the  Acts  mentioned  in  the  Second  Schedule 
to  this  Act,  or  any  of  them. 


-oo5«<o«- 


FIBST  SCHEDULE. 
Cities  avd  Boboijohb  eeverred  to. 


Name  of  City  or  Borough. 


Report  of  CommiBtionen  aa  to  prevalence  of  Corrapt  Practices. 


Boston 


Canterbury 
Chester 


Corrupt  practioes  prevailed  very  extensively  at  the  election  of 

1880 It  was  stated  as  an  un^ubted  fkct  that  all 

elections,  both  parliamentary  and  municipal,  have  for  a  long 
time  past  been  corrupt. 

Corrupt  practices  extensively  prevailed  at  the  electionB  of  1879 
and  1880. 

Corrupt  practices  extensively  prevailed  at  the  general  eleotiona  of 
Febrnary  1874  and  of  April  1880. 
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Name  of  City  or  Boroagh. 


Report  of  Commissioners  as  to  prevalence  of  Corrupt  Practices. 


Gloucester  - 
Macclesfield 
Oxford 


Sandwich 


in 


Corrupt    practices   eztensively    preyailed    at    the    elections 
February  1874  and  March  1880. 

Corrupt  practices  extensively  prevailed  at  the  elections  of  1865, 
1868,  1874,  and  1880. 

Corrupt  practices  were  oommitted  at  the  election  in  February 
1874,  and  corrupt  practices  extensively  prevailed  at  the  elec- 
tions in  March  1874,  April  1880,  and  May  1880,  by  way  of  pay- 
ment  of  money  to  voters  as  therein  mentioned. 

In  the  election  of  May  1880,  there  was  practised  throughont  the 
constituency,  not  only  indirect  bribery  of  various  kinds,  but 

direct  bribery,  the  most  extensive  ana  systematic 

Electoral    corruption    has  long  extensively  prevailed  in  the 
borough. 


Session  and  Chapter. 


24  Geo.  3.  Sess.  2.  c.  26. 


21  A  22  Vict.  c.  110. 
26  &  27  Vict.  c.  20. 


SECOND  SCHEDULE. 
Acts  hefekred  to. 


Title. 


An  Act  to  repeal  so  much  of  two  Acts  made  in  the  tenth  and 
fifteenth  years  of  the  reign  of  His  present  Majesty  as  authorises 
the  Speaker  of  the  House  of  Commons  to  issue  his  warrant  to 
the  Clerk  of  the  Crown  for  making  out  writs  for  tne  election  of 
members  to  serve  in  Parliament  in  the  manner  therein  men- 
tioned and  for  substituting  other  provisions  for  the  like 
purposes. 

Election  of  Members  during  Becess  Act,  1858. 

An  Act  to  further  limit  and  define  the  time  for  proceedinir  to 
election  during  the  recess. 


Vol.  LXITI.— Law  Jour.  Stat. 
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1.  An  Act  for  settling  and  secnrin^  an  an- 
nuity upon  the  Sight  Honourable  Sir  Henry 
Bouverie  William  Brand,  Gr.C.B.,  in  con- 
sideration of  bis  eminent  Services  -    Page  3 

2.  An  Act  to  make  further  provision  respec- 
ting the  Conversion  into  Two  and  a  half  per 
Cent.  Annuities  of  Three  per  Cent.  AnYiui- 
ties  held  by  the  National  Debt  Commis- 
sioners on  account  of  Savings  Banks,  and 
for  the  Bedemption  of  the  Indian  Loan  An- 
nuity, 1881  ....      4 

3.  An  Act  for  the  Relief  of  the  Brokers  of  the 
City  of  London    -  -  •  -      5 

4.  An  Act  to  apply  certain  sums  out  of  the 
Consolidated  Fund  to  the  service  of  the 
years  ending  on  the  thirty-first  day  of  March 
one  thousand  eight  hundred  and  eighty- 
three,  one  thousand  eight  hundred  and 
eighty-four,  and  one  thousand  eight  hundred 
and  eighty-five    -  -  -  -      7 

5.  An  Act  to  amend  the  Valuation  (Metro- 
polis) Act,  1869,  by  giving  greater  facilities 
ibr  appeal  to  owners  and  lessees  of  houses 
paying  rates  and  taxes  in  the  place  of  the 
occupiers-  -  -  -  -      8 

G.  An  Act  to  confer  further  powers  upon  the 
Commissioners  of  Public  Work^  in  Ireland 
of  acquiring  lands  in  Dublin  for  all  or  any 
of  the  purposes  of  the  Dublin  Science  and 
Art  Museum  Act,  1877   -  -  -      9 

7.  An  Act  for  amending  the  Isle  of  Man  Har- 
bours Acts,  1872  nnd  1874  -  -    10 

8.  An  Act  to  provide,  during  twelve  months, 
for  the  Discipline  and  Regulation  of  the 
Army       -  -  -  -  -11 


9.  An  Act  to  amend  the  Law  as  to  Appeals 
in  Bankruptcy  from  County  Courts    Page  14 

10.  An  A.ct  to  amend  the  Irish  Church  Act, 
1869;  and  for  other  purposes     -  -    14 

11.  An  Act  for  the  farther  Protection  of  Fi^h 
other  than  Salmon  in  Fresh  Waters      -    16 

12.  An  Act  to  amend  the  Public  Health  Act. 
1875,  so  far  as  relates  to  the  Confirmation  of 
Byelaws    -  -  -  -  -    18 

13.  An  Act  to  amend  the  Contagious  Diseases 
(Animals)  Act,  1878        -  -  .18 

14.  An  Act  to  amend  the  sixteenth  section  of 
the  Married  Women's  Property  Act,  18« 

19 

15.  An  Act  to  apply  the  sum  of  six  million 
five  hundred  and  nineteen  thousand  three 
hundred  and  sixty-eight  pounds  out  of  the 
Consolidated  Fund  to  tlie  service  of  the 
year  ending  on  the  thirty- first  day  of  March 
one  thousand  eight  hundred  and  eighty- 
five  -  -  -  -  -    ^> 

16.  An  Act  to  applv  to  Scotland  certain  pro 
visions  of  the  Banlcruptcy  Act,  1883      -    21 

17.  An  Act  to  provide  for  the  appointment  of 
an  additional  Assistant  Commissioner  of 
Police  of  the  Metropolis  and  for  other  pnr- 
pK>ses  relating  to  tho  Commissioner  and  A^ 
sistant  Commissioners  of  such  Police  -       2^ 

18.  An  Act  to  amend  the  Settled  Land  Act, 


1882 


-    I'U 


19.  An  Act  to  amend  the  Summary  Juris- 
diction (Ireland)  Acts  so  far  as  they  relate  to 
Children  and  young  Persons      -  *    ^ 

20.  An  Act  to  remove  Doubts  as  to  the  Vali- 
dity of  certain  Marriases  of  Members  cf  tho 
Qreek  Church  in  England  •  •    ^ 
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tion thereto  -  -  -    Page  29 
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and  to  amend  the  Laws  relating  to  Customs 
and  Inland  Bevenue        •  -  -    36 
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Crab,  and  Lobster)  -Act,  1877      -  -    38 

27.  An  Act  to  further  amend  the  Sea  Fisheries 
Act,  1868 39 
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Licensing  Act,  1872         -  -  -    40 

30.  An  Act  to  simplify  the  passing  of  Instru- 
ments under  the  Great  Seal  of  the  United 
Kingdom  -  -  -  -  -    40 

31 .  An  Act  to  make  further  provision  respecting 
the  removal  of  Prisonera  and  Criminal 
Lunatics  from  Her  Majesty's  possessions  out 
of  the  United  Kingdom  -  -  -    42 

32.  An  Act  for  transferring  the  Boyal  Military 
Asylum  at  Chelsea  from  the  Commissioners 
of  Her  Majesty's  Woods,  Forests,  and  Land 
Revenues  to  the  Commrasioners  of  Her 
Majesty's  Works  and  Public  Buildings  -    46 

33.  An  Act  to  make  provision  for  the  founda- 
tion of  a  Dean  and  Chapter  for  the  Bishopric 
of  Newcastle,  and  for  the  transfer  to  the 
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and  for  the  transfer  of  certain  ecclesiastical 
patronage  to  the  Bishopric  and  Chapter  of 
Newcastle,  and  for  other  purposes  connected 
therewith  -  -  -  -    47 

34.  An  Act  to  extend  the  Hours  of  Polling  at 
Parliamentary  and  Municipal  Elections  in 
certain  Boroughs.-  -  •  -50 

35.  An  Act  to  facilitate  the  Bevision  of  Lists 
of  Jurors  and  Voters,  and  the  Begistration 
of  Voters,  in  the  county  of  Dublin         -    61 

36.  An  Act  to  amend  the  General  Prisons 
(Ireland)  Act,  1877,  in  certain  particulars 

52 


37.  An  Act  to  amend  the  Public  Libraries  Acts 

Page  53 

38.  An  Act  to  provide  for  the  regulation  of 
Her  Majesty's  Indian  Marino  Service    -    55 

39.  Ad  Act  to  amend  the  Naval  Discipline  Act, 
1866 66 

40.  An  Act  for  enabling  Manx  Children  to  be 
sent  to  Beformatory  or  Industrial  Schools  in 
Great  Britain       -  -  -  -    59 

41.  An  Act  to  amend  the  Building  Societies 
Act,  1874  -  -  -  -  -    60 

42.  An  Act  to  amend  the  Sheriff  Court  Houses 
Act,  1860  -  -  .  -  -61 

43.  An  Act  to  repeal  divers  enactments  ren- 
dered unnecessary  by  the  Summary  Juris- 
diction Acts  and  other  Acts  relating  to  Pro- 
ceedings before  Courts  of  Summary  Juris- 
diction, and  to  make  further  provision  for 
the  uniformity  of  Proceedings  before  those 
Courts      -  -  -  -  -    63 

44.  An  Act  to  amend  the  Law  respecting  the 
Payment  of  Naval  and  Greenwich  Hospital 
Pensions  -  -  •  -  -85 

45.  An  Act  to  amend  the  National  School 
Teachers  (Ireland)  Act,  1879,  in  so  far  as  it 
relates  to  the  Loans  for  Teachers'  Besidences 

87 

46.  An  Act  to  amend  the  Naval  Enlistment 
Act,  1853,  and  for  other  purposes  connected 
therewith  •  -  -  -    87 

47.  An  Act  to  enable  Local  Authorities  to 
transfer  the  whole  or  certain  parts  of  their 
Districts  for  the  purposes  of  the  Contagious 
Diseases  (Animals)  Act,  1878,  to  the  Districts 
of  neighbouring  Local  Authorities         -    89 

48.  An  Act  to  promote  the  Cultivation  of 
Oysters  in  Ireland  -  -  •91 

49.  An  Act  to  grant  Money  for  the  purpose  of 
Loans  by  the  Public  Works  Loan  Commis- 
sioners and  the  Commissioners  of  Public 
Works  in  Ireland  and  of  loans  and  purchases 
by  the  Irish  Land  Commission      -  -  93 

50.  An  Act  further  to  amend  the  Acts  relating 
to  the  raising  of  Money  by  the  Metropolitan 
Board  of  Works ;  and  for  other  purposes 

95 

51.  An  Act  to  remove  doubts  as  to  the  powers 
of  the  Secretary  of  State  in  relation  to  the 
altering,  enlarging,  rebuilding,  and  building 
of  Prisons,  ana  impropriating  any  Building 
for  a  Prison         ....  103 

52.  An  Act  to  continue  certain  Turnpike  Acts, 
and  to  repeal  certain  other  Turnpike  Acts ; 
and  for  other  purposes  connected  therewith 

103 

0  2 


212  STATUTES  {Public  General),  47  &  48  VICTORIA,  1884 


53.  An  Act  to  continue  yarions  expiring  Lawe 

Page  115 

54.  An  Act  to  consolidate  and  amend  the  law 
relating  to  the  Registration  of  Deeds  and 
other  matters  affecting  lands  and  heredita- 
ments within  the  North,  East,  and  West 
Ridings  of  the  County  of  York  -  -  118 

55.  An  Act  to  make  further  provision  with 
regard  to  the  Pensions  of  Soldiers,  and  to 
the  Pay  and  Pensions  of  the  Yeomanry,  and 
for  other  purposes  -  -  -  132 

56.  An  Act  to  declare  the  Law  relating  to  the 
Incorporation  of  Chartered  Companies  -  135 

57.  An  Act  to  extend  certain  Powers  g^ven  by 
the  Superannuation  Act  Amendment  Act, 
1873 135 

58.  An  Act  for  amending  the  Prosecution  of 
Offences  Act,  1879  -  .  -  137 

59.  An  Act  to  enable  Sanitary  Authorities  in 
Ireland  to  take  posseHsiou  of  land  for  the 
erection  of  temporary  Cholera  Hospitals 

137 

60.  An  Act  to  enable  the  Managers  of  the 
Metropolitan  Asylums  District  to  borrow  for 
certain  purposes  of  the  Diseases  Preyention 
(Metropolis)  Act,  1883     -  .  -  139 

61.  An  Act  to  amend  the  Supreme  Court  of 
Judicature  Acts  ;  and  for  otner  purposes 

139 

62.  An  Act  to  amend  the  Law  relating  to  the 
Cnstoms  and  Inland  Reyonue  and  to  the 
Audit  of  Public  Accounts,  and  for  other 
purposes  connected  with  the  Public  Revenue 
and  Expenditure ....  143 

63.  An  Act  to  amend  the  Trusts  (Scotland) 
Act,  1867 147 

64.  An  Act  to  consolidate  and  amend  the  Law 
relating  to  Criminal  Lunatics    -  -  149 

65.  An  Act  to  further  amend  the  new  Parishes 
Acts  and  the  Church  Building  Acts      -  155 

66.  An  Act  to  provide  for  the  disunion  of  the 
Sees  of  Gloucester  and  Bristol,  and  the 
constitution  of  a  separate  Bishopric  of 
Bristol 158 

67.  An  Act  to  prohibit  charges  for  Improve-* 
ments  upon  Ecclesiastical  Lands  otherwise 
wise  than  with  the  consent  of  the  Patron 
and  Bishop  ....  160 

68.  An  Act  to  amend  the  Matrimonial  Causes 
Acts         .  •  .  •  •  161 

69.  An  Act  to  make  better  provision  against 
Cholera  and  other  dangerous  Epidemic 
Diseases  -  .  .  .  -  162 


70.  An  Aot  for  the  better  Prevention  of  Cor- 
rupt and  Illegal  Practioea  at  Mnnioipal  and 
other  Eleotions     .  •  •    Pace  162 


71.  An  Act  to  amend  the  Law  respecting  the 
administration  of  the  Personal  Estate  and 
the  Escheat  of  the  Real  Estate  of  Deceased 
Persons ;  and  for  other  purpoees  •  179 

72.  An  Act  for  preventing  the  erection  of 
Buildings  on  Disused  Burial  Grounds  •  181 

73.  An  Act  to  apply  a  sum  out  of  the  ConsoU- 
dated  Fund  to  the  service  of  the  year  ending 
on  the  thirty  .first  day  of  March  one  thousand 
eight  hunm-ed  and  eighty-five,  and  to  ap* 
propriate  the  Supplies  granted  in  this 
Session  of  Parliament    -  .  .  182 

74.  An  Act  to  amend  the  Public  Health  Act, 
1875,  with  respect  to  the  Officers  of  Local 
Authorities  -  -  .  .  l5»7 

75.  An  Act  to  amend  the  Canal  Boats  Act. 
1877 19>^ 

76.  An  Act  to  amend  the  Law  with  respect  to 
the  Protection  of  the  Post  Office  and  to 
Offences  committed  in  relation  to  the  Post 
Office        -  .  -  .  -  199 

77.  An  Act  to  amend  the  Public  Healdi 
(Ireland)  Act,  1878,  with  reference  to  Sani- 
tary Districts       -  -  .  -  206 

78.  An  Aot  to  suspend,  on  account  of  Compt 
Practices,  the  issue  during  the  prorogation 
of  Parliament  of  writs  for  the  holding  of  an 
Election  of  a  Member  or  Members  to  serve 
in  the  present  Parliament  for  certain  citief^ 
and  boroughs       -  -  .  .  ^^ 


The  Acts  contained  in  the  following  List, 
being  Public  Acts  of  a  Local  Chanu;trr, 
are  placed  amongst  the  Local  and  Pes- 
SONAL  Acts. 

i.  An  Act  for  legalizing  Marriages  heretofore 
solemnized  in  the  District  Church  of  Stops- 
ley,  in  the  Parish  of  Luton,  in  the  County 
of  Bedford. 

ii.  An  Act  to  confirm  a  Scheme  under  the 
Metropolitan  Commons  Act,  1866,  and  the 
Metropolitan  Commons  (Amendment)  Act. 
1869,  relating  to  Streatham  Common. 

iii.  An  Act. to  confirm  a  scheme  under  the 
City  of  Norwich  Act,  1867,  relating  to 
Mousehold  Heath,  in  the  county  of  the  city 
of  Norwich. 

iv.  An  Act  to  confirm  certain  Provisional 
Orders  of  the  Local  Government  Board  re- 
lating to  the  Local  Oovemment  Distrirts  of 
Bognor,  Ealing,  and  Henley. 
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xii.  An  Act  for  legalizing  Marriages  heretofore 
solemnized  in  the  Wood  Green  Congrega- 
tional Chnrch,  in  the  district  of  Edmonton, 
in  the  county  of  Middlesex. 

xiii.  An  Act  to  confirm  an  Order  made  hy  the 
Board  of  Trade  under  the  Sea  Fisheries 
Act,  1868,  relating  to  Bamsholt. 

xiv.  An  Act  to  confirm  a  Provisional  Order 
made  by  the  Board  of  Trade  under  the 
Electric  Lighting  Act,  1882,  transferring 
certain  Bights,  Powers,  and  Obligations 
under  certain  Provisional  Orders  to  the 
Edison  and  Swan  United  Electric  Light 
Company  (Limited),  and  for  other  purposes. 

XXX  ix.  An  Act  for  confirming  certain  Provi- 
sional Orders  made  by  the  Board  of  Trade 
under  the  Gras  and  Water  Works  Facilities 
Act,  1870,  relating  to  Colwyn  Bay  and 
District  Gas,  Grays  Gas,  Fleetwood  Gas, 
Frome  Gas,  and  Hull  Gas. 

xl.  An  Act  for  confirming  certain  Provisional 
Orders  made  by  the  Board  of  Trade  under 
the  Gas  and  Water  Works  Facilities  Act, 
1870,  relating  to  Dyke  District  Water, 
Hoddesdon  Water,  and  Thirsk  District 
Water. 

xli.  An  Act  to  confirm  certain  Provisional 
Orders  under  the  Land  Drainage  Act,  1861. 

xlii.  An  Act  to  confirm  a  Provisional  Order 
made  by  the  Board  of  Trade  under  the 
Electric  Lighting  Act,  1882,  relating  to 
Bury  Saint  Edmund's. 

xliii.  An  Act  to  confirm  certain  Orders  of  the 
Local  Government  Board  under  the  pro- 
visions of  the  Divided  Parishes  and  Jroor 
Law  Amendment  Act,  1876,  as  amended  and 
extended  by  the  Poor  Law  Act,  1879,  relating 
to  the  Parishes  of  Alton-Barnes,  Barnstaple, 
Bishops  Tawton,  Buckland  Brewer,  Bulk- 
worthy,  Drewsteignton,  East  Knoyle,  Frith- 
eltftock  (two),  Hittesleigh,  Horningsham, 
Maiden-Bradley- with -Yamfield,  Newton- 
Sain  t-Pctrock,  Parkham,  Pertwood,  and 
Sutton-Veney ;  and  to  the  Chapelry  of  Alton 
Priors. 

xliv.  An  Act  to  confirm  certain  Orders  of  the 
Local  Government  Board  under  the  pro- 
visions of  the  Divided  Parishes  and  Poor 
Law  Amendment  Act,  1876,  as  amended 
and  extended  by  the  Poor  Law  Act,  1879, 
and  the  Divided  Parishes  and  Poor  Law 
Amendment  Act,  1882,  relating  to  the  Pa- 
rishes of  Bovey-Tracey,  Broadwood  Kelly, 
Calverleigh,  Colyton,  Combe-in-Teignhead, 
DenbuiT,  East  Ogwell,  Haccombe,  Hcnnock, 
High  Week,  Ipplepen,  Loxbear,  Lustleigh, 
Monk  Okehampton,  Moreton-Hampstead, 
North  Bovey,  Southleigh,  Stoke -in-Teign- 
head,  Torbryan  (two)i  and  Woolborough. 


xlv.  An  Act  to  confirm  certain  Orders  of  the 
Local  Government  Board  under  the  pro- 
visions of  the  Divided  Parishes  and  Poor 
Law  Amendment  Act,  1876,  as  amended  and 
extended  by  the  Poor  Law  Act,  1879,  re- 
lating to  the  Parishes  of  Ashill,  Beckinffton, 
Berkeley,  Broadway,  Brockley,  Ohelvey, 
Crewkerne,  Cricket  Malherby,  Dinnington, 
Dowlish-Wake,  Elm,  Frome,  Hawkridge, 
Ilton,  Kilmersdon,  Kingston,  Knowle-Saint- 
Giles,  Laverton,  Marston-Biggott,  Mells, 
Boad,  Seavington-Saint-Mary,  Standerwick, 
Tellesford,  Way  ford.  West  Dowlish,  Whatley, 
Whitelackington,  Withypoole,  and  Woolver- 
ton. 

xlvi.  An  Act  to  confirm  certain  Orders  of  the 
Local  Government  Board  under  the  pro- 
visions of  the  Divided  Parishes  and  Poor 
Law  Amendment  Act,  1876,  as  amended  and 
extended  by  the  Poor  Law  Act,  1879,  and  the 
Divided  Parishes  and  Poor  Law  Amendment 
Act,  1882,  relating  to  the  Parishes  of  Acton, 
Alnhamstone,  Assington,  Belchamp-Otten, 
Belchamp- Walter,  Boxted,  Bulmer,  Bures- 
Saint-Mary,  Castlecaraps,  Cavendish,  Chil- 
touy  Foxearth,  Glemsford,  Great  Comard, 
Great  Henny,  Great  Waldingfield,  Helion's- 
Bumpstead,  Lamarsh,  Linstead  Parva,  Lis- 
ten, Little  Comard,  Little  Waldingfield, 
Long  Mclford,  Mendham  (two),  Metfield, 
Mi  dole  ton,  Newton  (near  Sudbury),  Beden- 
hall  with  Harlcston,  Somerton,  Stoke  (near 
Nayland),  Twinstead,  and  Withersdale,  and 
to  the  Hamlet  of  Bucrs. 

xlvii.  An  Act  to  confirm  certain  Orders  of  the 
Local  Government  Board  under  the  pro- 
visions of  the  Divided  Parishes  and  Poor 
Law  Amendment  Act,  1876,  as  amended  and 
extended  by  the  Poor  Law  Act,  1879,  relating 
to  the  Parishes  of  Ashen,  Bildeston,  Boxford, 
Brockley,  Brettenham,  Carlton,  Colne-En- 

gain,  (rreat  Maplestead,  Great  Yeldam, 
-roton,  Hitcham,  Kelsale,  Kettlebaston, 
Lindsey,  Little  Maplestead,  Little  Yeldam, 
Naughton,  Nedging,  Polstead,  Preston, 
Bidgewell,  Semer,  Sible-Hedingham,  Stam- 
bourne.  Tilbury  juxta  Clare,  Toppes field, 
Wattcsham,  Wnatfield,  Whepstead,  and 
White  Colne. 

xlviii.  An  Act  to  confirm  certain  Orders  of  the 
Local  Government  Board  under  the  pro- 
visions of  the  Divided  Parishes  and  Poor 
Law  Amendment  Act,  1876,  as  amended  and 
extended  by  the  Poor  Law  Act,  1879,  and 
the  Divided  Parishes  and  Poor  Law  Amend<* 
ment  Act,  1882,  relating  to  the  Parishes  of 
Abberley,  Ashperton  (two),  Donninston, 
Holy  Cross  in  Pershore,  In-Liberties,  Led-* 
bury,  Llangaran,  Munsley  (two),  Norton 
juxta  Kempsey,  Putley  (two),  Bock>  Saint 
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Andrew,  Saint  Andrew  in  Pershore,  Saint 
Martin,  Saint  Nicholas,  Saint  Peter,  Stoke 
Edith,  Strctton-Grrandeome  or  Grandifion, 
Stoulton,  Upper  Bullingham,  Weston- 
Beggard,  Whitchurch,  Woolhope,  and  Yark- 
hill,  to  the  Chapelries  of  Westhide  and 
Whittington,  and  to  the  Township  of  Grrafton. 

xlix.  An  Act  to  confirm  certain  Orders  of  the 
Local  Grovernment  Board  nnder  the  pro- 
visions of  the  Divided  Parishes  and  Poor 
Law  Amcndmont  Act,  1876,  as  amended  and 
extended  by  the  Poor  Law  Act,  1879,  and  the 
Divided  Parishes  and  Poor  Law  Amendment 
Act,  1882,  relating  to  the  Parishes  of  Aber- 
g willy,  Bettws  Bledrws,  Carmarthen,  Cole 
Orton,  Kings  Sutton,  Llandewi  Aberariii, 
Llangybi,  Llanpumpsaint,  Llansaintfraed, 
and  Llannon,  Llanvihangel,  Abercowin, 
Mydrim,  Newbottle,  Newchurch,  and 
Thringstou,  and  to  the  Townships  of  Thel- 
wall  and  Woolstone  with  Martinscrofc. 

1.  An  Act  to  confirm  the  Provisional  Order 
for  the  Regulation  of  Redhill  and  Earlswood 
Commons,  situate  in  the  parishes  of  Reigate 
and  Horley,  in  the  county  of  Surrey,  in 
pursuance  of  a  Report  of  the  Land  Com- 
missioners for  England. 

li.  An  Act  to  confirm  certain  Provisional 
Orders  made  by  the  Board  of  Trade  under 
the  Gas  and  Water  Works  Facilities  Act, 
1870,  relating  to  Ems  worth  Gas,  Hornsey 
Gras,  Kirkburton  Gas,  Quorndon  and  Mount- 
sorrel  Gas,  and  Slough  Gas. 

Izxiii.  An  Act  to  confirm  certain  Orders  of  the 
Local  Government  Board  under  the  JPi'o- 
visions  of  the  Divided  Parishes  and  Poor 
Law  Amendment  Act,  1876,  as  amended  and 
extended  by  the  Poor  Law  Act,  1879,  relating 
to  the  Parishes  of  Belchalwell,  Blackford, 
Bruton,  Butleigh,  Charlton  Horothorne, 
Charlton  Musgrove,  Fifehead  Neville,  Hen- 
8tridge,Holton,  Horsington,  Marston,Magna, 
Milborne  Port,  North  Brewham,  North  Cad- 
bury,  North  Cheriton,  Okeford  Fitzpaine, 
Pen8elwood,Pitcombe,QueenCamel,Shepton- 
Montague,  South  Brewham,  Stoke-Tnster, 
StowelT,  Walton,  and  Wincanton. 

Ixziv.  An  Act  to  confirm  certain  Orders  of  the 
Local  Government  Board  under  the  pro- 
visions of  the  Divided  Parishes  and  Poor 
Law  Amendment  Act,  1876,  as  amended  and 
extended  by  the  Poor  Law  Act,  1879,  relating 
to  the  Parishes  of  Ashen,  Birdbrook,  Brock- 
dish,  Haverhill,  Hundon,  Little  Wratting, 
Ovington,  Peasenhall,  Sibton,  Steeple  Bump- 
stead,  Stoke-by-Clare,  Stratton-Long- Saint- 
Mary,  Stunner,  Thorpe  Abbotts,  Tilbury- 
juxta-Clare,  Wacton  Magna,  Whixoe,  ajid 
Withersfield;  and  to  the  Townships  of 
Emswell-with-Kelleythorpe,       Eskdaleside, 


Great  Driffield,  Little  Driffield,  and  U^le- 
bamby. 

Ixxv.  An  Act  to  confirm  certain  Orders  of  the 
Local  Government  Board  under  the  pro- 
visions of  the  Divided  Parishes  and  Poor 
Law  Amendment  Act,  1876,  as  amended  and 
extended  by  the  Poor  Law  Act,  1879,  and 
the  Divided  Parishes  and  Poor  Law  Amend- 
ment Act,  1882,  relating  to  the  Parishes  of 
Charley  (two),  Eddlesboroagh,  Helmdon, 
Ivinghoe,  Little  Gaddcsden,  Markfield, 
Marston  Saint  Lawrence  (two),  Middlcton 
Cheney,  Newtown  Linford,  Slapton,  Syres- 
ham,  Thenford,  and  Whitfield ;  to  the  Town- 
ships of  Marnham  and  South  Clifton;  and 
to  the  Hamlet  of  Astwell-with-Palcutt. 

Ixxvi.  An  Act  to  confirm  a  Provisional  Order 
made  by  the  Board  of  Trade  nnder  the 
Electric  Lighting  Act,  1882,  relating  to  Saint 
James,  Westminster,  Saint  Martin -in-the- 
Fields,  and  Saint  George,  Hanover  Square. 

Ixxvii.  An  Act  to  confirm  certain  Provisional 
Ordera  of  the  Local  Government  Board  for 
Ireland  under  the  Labourers  (Ireland)  Act, 
1883,  relating  to  the  Unions  of  North  Dublin, 
Kells,  Kilmallock,  Mitchelstown,  Bathdmm, 
Tralee,  Trim,  and  Tulla. 

Ixxviii.  An  Act  to  confirm  a  Provisional  Order  of 
the  Local  Grovernment  Board  for  Ireland  re- 
lating to  Waterworks  in  the  town  of  Bandon. 

Ixxix.  An  Act  to  confirm  certain  Provisional 
Orders  made  by  the  Board  of  Trade  under 
the  Gas  and  Water  Works  Facilities  Act, 
1870,  relating  to  Alperton  and  Sodbnry 
Water,  Market  Weighton  Water,  Newmarket 
Water,  and  Wisbech  Water. 

Ixxx.  An  Act  to  confirm  certain  Provisional 
Orders  made  by  the  Board  of  Trade  under 
*'The  Tramways  Act,  1870."  relating  to 
Leicester  Tramways  (Extensions),  Walsall 
and  District  Tramways,  and  Wigan  Tram- 
ways.       • 

Ixxxi.  An  Act  to  confirm  a  Provisional  Order 
of  the  Local  Government  Board  nnder  the 
Highways  and  Locomotives  (Amendment) 
Act,  1878,  relating  to  the  county  of  Mont- 
gomery, 

Ixxxii.  An  Act  to  confirm  certain  Orders  of 
the  Local  Grovernment  Board  under  the  pro- 
visions of  the  Divided  Parishes  and  Poo- 
Law  Amendment  Act,  1876,  as  amended  and 
extended  bv  the  Poor  Law  Act,  1879,  and 
the  DiTided  Paiishes  and  Poor  Iaw  Amend- 
ment Act,  1882,  relating  to  the  Parishes  of 
Barnwood,  Brockthrop  (two),  Churchdown, 
Down  Hatherly,  Harescomb  (two).  Hares- 
field  (two),  Hempstead,  Maismore,  Matson^ 
North  Hamlet,  Quedgley  (two),  Saint  (]Satbe- 
rine's  with  Kingsholm  Saint  Catherine's, 
Saint  John   Baptist,    Saint  Maz^-de-Lode 
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with  Kingsholm  Saint  Mary,  Saint  Nicholas, 
Sandhurst,  Sonth  Hamlet,  Upton  Saint 
Leonardos,  Ville  of  Wotton,  and  Whaddon 
(two) ;  to  the  Township  of  Over  Higham  and 
Linton,  and  to  the  Hamlets  of  Barton  Saint 
Marf,  Barton  Saint  Michael,  Longford  Saint 
Catherine's,  Longford  Saint  Mary,  Taffley, 
Twigworth,  and  Wootton  Saint  Mary. 

Ixxxiii.  An  Act  to  confirm  certain  Provisional 
Orders  of  the  Local  Government  Board 
nnder  the  provisions  of  the  Poor  Law 
Amendment  Act,  1867,  as  amended  hy  the 
Poor  Law  Amendment  Act,  1868,  and  ex- 
tended by  the  Poor  Law  Act,  1879,  relating 
to  the  City  of  Oxford  and  the  Parish  of  Saint 
Mary,  Whitechapel. 

Ixxxiv.  An  Act  to  confirm  a  Provisional  Order 
made  by  the  Board  of  Trade  nnder  the 
Electric  Lighting  Act,  1882,  relating  to  the 
Falham  District. 

Ixxxv.  An  Act  to  confirm  certain  Provisional 
Orders  of  the  Local  Government  Board  for 
Ireland  relating  to  new  Streets  in  the  City 
of  Dnblin,  and  to  the  Town  of  Dnngarvan, 
and  to  Waterworks  in  Boncrana. 

cii.  An  Act  to  confirm  certain  Provisional 
Orders  made  by  the  Board  of  Trade  under 
the  Tramways  Act,  1870,  relating  to 
Colchester  Tramwaya,  Gravesend,  Rosher- 
ville,  and  Northfieet  Tramways  (Extension), 
Hartlepools  Tramways  (Extension), Stockton- 
on-Tees  Tramways  (Extension),  and  Wey- 
mouth Tramways. 

ciii.  An  Act  to  confirm  a  Provisional  Order 
made  by  the  Education  Department  under 
tho  Elementary  Education  Act,  1870,  to 
enable  the  School  Board  for  London  to  put 
in  force  the  Lands  Clauses  Consolidation  Act, 
18i5,  and  the  Acts  amending  the  same. 

civ.  An  Act  to  confirm  a  Provisional  Order  of 
the  Local  Government  Board  for  Ireland 
relating  to  Waterworks  in  the  town  of 
DundaUc. 

cv.  An  Act  to  confirm  certain  Provisional 
Orders  of  the  Local  Government  Board  for 
Ireland  relating  to  the  Naas  Burial  Ground 
and  the  Town  of  Thurles. 

cvi.  An  Act  to  confirm  a  Provisional  Order  of 
the  Local  Government  Board  for  Ireland 
under  the  Labourers  (Ireland)  Act,  1883, 
relating  to  the  c3arrick-on-Suir  Union. 

cvii.  An  Act  to  confirm  certain  Provisional 
Orders  made  by  the  Board  of  Trade  under  tho 
Tramways  Act,  1870,  relating  to  Barrow-in- 
Fomess  Tramways,  North  Birmingham 
Tramways,  and  South  Birmingham  Tram- 
ways. 

cviii.  An  Act  to  confirm  a  Provisional  Order 
made  under  the    Artizans  and  Labourers 


Dwellings  Improvement  (Scotland)  Acts, 
1875  and  1880,  relating  to  the  improvement 
of  the  Burgh  of  Aber(&en. 

cix.  An  Act  to  confirm  a  Provisional  Order 
made  under  the  Public  Health  (Scotland) 
Act,  1867,  relating  to  the  Burgh  of  Kirkin- 
tilloch. 

ex.  An  Act  to  confirm  certain  Provisional 
Orders  of  the  Local  Government  Board  for 
Ireland  under  the  Labourers  (Ireland)  Act, 
1883,  relating  to  tho  Unions  of  Cashel, 
Clogheen,  Navan,  and  Tipperary. 

cxi.  An  Act  to  confirm  certain  Provisional 
Orders  of  the  Local  Government  Board  for 
Ireland  under  the  Labourers  (Ireland)  Act, 
1883,  relating  to  the  Unions  of  Delvin, 
Perraoy,  and  i^ewcastle. 

cxii.  An  Act  to  confirm  certain  Provisional 
Orders  made  by  tho  Board  of  Trade  nnder 
the  Tramways  Act,  1870,  relating  to 
Birmingham  and  Aston  Tramways,  Black- 
pool Tramways,  Bootle-cum-Linacre  Corpo- 
ration Tramways,  Cardifl*  Tramways  (Ex- 
tensions), Dudley,  Sedgley,  and  Wolver- 
hampton Tramways,  Liverpool  Corporation 
Tramways  (Extensions),  and  Nottingham 
Tramways. 

cxiii.  An  Act  to  confirm  certain  Orders  of 
the  Local  Grovemmcnt  Board  under  the  pro- 
visions of  the  Divided  Parishes  and  Poor 
Law  Amendment  Act,  1876,  as  amended  and 
extended  by  the  Poor  Law  Act,  1879,  and 
the  Divided  Parishes  and  Poor  Law  Amend- 
ment Act,  1882,  relating  to  the  Parishes  of 
BisljBy,  Bratton  Clovelly,  Broadwood  Wid- 
ger,  Chittlehanipton,  Craiiham,  East  Wor- 
lington  (two),  Haresfield,  BLay,  Lapford, 
Llowes,  Meshaw,  Miserdine,  Bandwick  (two), 
Standish,  Stonehouse,  Thelbridge,  West 
Worlington,  Witheridge  (two),  and  Woolfar- 
disworthy. 

cxiv.  An  Act  to  confirm  an  Order  of  the  Local 
Government  Board  under  the  provisions  of 
the  Divided  Parishes  and  Poor  Liaw  Amend- 
ment Act,  1876,  as  amended  and  extended 
by  the  Poor  Law  Act,  1879,  and  the  Divided 
Parishes  and  Poor  Law  Amendment  Act, 
1882,  relating  to  the  Parishes  of  Dawlish 
and  Kenton. 

cxv.  An  Act  to  confirm  a  Provisional  Order  of 
the  Local  Government  Board  under  the  pro- 
visions of  the  Poor  Law  Amendment  Act, 
1867,  as  amended  by  the  Poor  Law  Amend- 
ment Act,  1868,  and  extended  by  the  Poor 
Law  Act,  1879,  relating  to  tho  Parish  of 
Saint  Luke  (Middlesex). 

cxvi.  An  Act  to  confirm  a  Provisional  Order  of 
the  Local  Gh>vemment  Board  for  Ireland 
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under  tho  Labourers  (Ireland)  Act,  1883,  re- 
lating to  the  Nenagh  Union. 

cliv.  An  Act  to  confirm  a  Provisional  Order  oi 
the  Local  Goyernment  Board  for  Ireland 
under  the  Labourers  Act,  1883,  relating  to 
the  Tipperary  Union. 

civ.  An  Act  to  amend  certain  provisions  of  the 
Acts  third  and  fourth  Victoria,  chapter  one 
hundred  and  thirteen,  and  thirty-second  and 
thirty-third  Victoria,  chapter  ninety-four,  in 
relation  to  the  Consolidation  of  Benefices 
called  **Medieties,"  or  "Portions,"  and  to 
extend  the  same  to  the  parish  of  Tiverton,  in 
the  county  of  Devon. 

clvi.  An  Act  to  confirm  Provisional  Orders  of 
the  Local  Government  Board  for  Ireland 
under  the  Labourers  (Ireland)  Act,  1883,  re- 
lating to  the  Unions  of  Enniscorthy,  Clona- 
kilty,  Gorey,  Killadysert,  and  Shillelagh. 

clvii.  An  Act  to  confirm  a  Provisional  Order 
of  the  Looal  Government  Board  under  the 
provisions  of  the  Alkali,  &c.  Works  Begn- 
lation  Act,  1861,  relating  to  Salt  Works. 

clviii.  An  Act  to  confirm  certain  Provisional 
Orders  of  the  Local  Government  Board  re- 
lating to  the  Local  Government  Districts  of 
Dorking  and  Hendon,  the  Bural  Sanitaiy 
District  of  the  Kingston  Union,  the  Local 
Government  District  of  Malvern,  the 
Borough  of  Portsmouth,  the  City  of  Tnm), 
and  the  Looal  Government  Districts  of  Wim- 
bledon and  Ystradyfodwg. 

ccix.  An  Act  to  provide  for  ascertaining  any 
Bights  of  Common  or  other  rights  in  or  over 
Sfcrensall  Common,  in  the  North  Biding  of 
the  county  of  York,  and  for  the  acquisition 
and  compensation  of  such  rights,  and  the 
use  of  the  said  Common  and  adjoining  land 
for  military  and  other  purposes. 

ccx.  An  Act  to  confirm  certain  Provisional 
Orders  of  the  Local  G^ovemment  Board  re- 
lating to  the  Local  Government  District  of 
Arlecdon  and  Frizington,  the  Borough  of 
Bradford  (Yorks),  the  Falmouth  United 
Sewerage  District,  the  Special  Drainage 
District  of  Flaxley,  the  Local  Government 
Districts  of  Holmfirth  and  Lindfield,  the 
Borough  of  Over  Darwen,  tho  Local  Govern- 
ment Districts  of  Bothwell  and  Saint  Mary 
Cvhurch,  and  the  Warwick  Joint  Hospital 
District. 

ccxi.  An  Act  to  confirm  certain  Provisional 
Orders  of  the  Local  Government  Board  re- 
lating to  the  City  and  County  of  Bristol,  the 
Cities  of  Carlisle  and  Coventry,  the  Local 
Government  District  of  Northwich,  the 
Borough  of  Preston,  the  Bund  Sanitaiy  Dis- 
trict of  the  Taunton  Union,  and  the  Borough 
of  Warrington. 


coxii.  An  Act  to  confirm  certain  FroTiaioii&l 
Orders  of  the  Local  Government  Board 
relating  to  the  Improvement  Act  District  of 
Bournemouth,  the  Special  Dnunage  District 
of  Claoton*on-Sea,  the  Local  Govenunent 
District  of  Famham,  the  Borouglis  of 
H^the  and  Morsate,  the  Imjn-ovemezit  Act 
Districts  of  MiIton*nezt-Sittingboanie  and 
West  Worthing,  and  the  City  of  Winchester. 

ccxiii.  An  Act  to  confirm  certain  Proriaioiial 
Orders  of  the  Local  Government  Board  for 
Ireland  under  tho  Labourers  (Ereland)  Act, 
1883,  relating  to  the  Unions  of  Glonmel, 
Croom,  Glin,  Kanturk,  Limerick,  Lismore, 
Macroom,  MuUingar,  BathkeaJe,  and  Wex- 
ford. 

ccxiv.  An  Act  to  confirm  certain  ProTisional 
Orders  of  the  Xiocal  Government  Board  re- 
lating to  the  Accrington  and  Church  Oat&ll 
Sewerage  District,  the  Boroughs  of  Bangor, 
Bamsley,  and  Burnley,  the  Local  GoTcm- 
ment  District  of  Pulwood,  the  Oi^  of  liiver- 

E)oI,  the  Local  Government  District  of 
lanelly,  the  Borough  of  Middlesbrongb,  the 
Improvement  Act  District  of  Milfora,  and 
the  Borough  of  Nottingham, 
ccxv.  An  Act  to  confirm  certain  ProTisional 
Orders  of  the  Local  Government  Board  t«- 
latinff  to  the  Borough  of  Aberaron,  the 
Local  Gkxvemment  Districts  of  Brig^honse, 
and  Denton  and  Haughton,  the  City  of  Man- 
chester, and  the  Local  Government  Dis- 
tricts of  Shipley,  Skelton  and  Brotton, 
Sowerby  Bridge,  and  Sutten  in  Ashfield. 
ccxvi.  An  Act  to  confirm  certain  Provisional 
Orders  made  by  the  Board  of  Trade  under 
the  Greneral  Pier  and  Harbour  Act,  1861, 
relating  to  Aldboroagh,  Baltimore  and  8M>- 
bereen,  Carlingfbrd  Lough,  Chatham,  Cto- 
mer,  Cullen,  Dawlish,  Eyemouth,  Fraaer- 
burgh.  Hove,  and  Newlyn. 

ccxvii.  An  Act  to  confirm  a  Provisional  Order 
of  the  Lord  Lieutenant  and  Privy  Council  in 
Ireland  relating  to  the  West  C\xre  Bailway. 

ccxviii.  An  Act  to  confirm  a  Provisional  Cider 
of  the  Lord  Lieutenant  and  Privy  Council 
in  Ireland  relating  to  the  Clogher  Yalley 
Tramway. 

ccl.  An  Act  to  confirm  a  Provisional  Order 
made  by  the  Scotch  Education  Department 
imder  the  Education  (Scotland)  Act,  1878, 
to  enable  the  School  Boiud  for  Ardcfaattan 
and  Muckaim,  in  the  county  of  Argyll,  to 
put  in  force  the  Lands  Clauses  Gonsolidatian 
(Scotland)  Act,  1845,  and  tiie  Acts  Mtt*m^i«g 
the  same. 

coli.  An  Act  to  confirm  a  Provisional  Ordsr  of 
the  Local  Gk>vemment  Board  for  Jreland 
under  the  Labourers  (Ireland)  Act,  188S^ 
relating  to  the  Drogheda  Union. 
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LIST  OF  THE  LOCAL  AND  PRIVATE  ACTS. 


LOCAL    ACTS. 


The  TiUea  to  which  the  Letter  P.  is  prefixed  are  Public  Acts  of  a  Local  Character. 


P.  i.  An  Act  for  legalizing  MaiTiages  hereto- 
fore solemnized  in  the  District  Church  of 
Stopsley,  in  the  Parish  of  Luton,  in  the 
County  of  Bedford. 

P.  ii.  An  Act  to  confirm  a  Scheme  under  the 
Metropolitan  Commons  Act,  1866,  and  the 
Metropolitan  Commons  (Amendment)  Act, 
1869,  relating  to  Streatham  Common. 

P.  iii.  An  Act  to  confirm  a  Scheme  under  the 
City  of  Norwich  Act,  1867,  relating  to 
Mousehold  Heath,  in  the  county  of  the  city 
of  Norwich. 

P.  iv.  An  Act  to  confirm  certain  Provisional 
Orders  of  the  Local  Grovernment  Board 
relating  to  the  Local  Government  Districts 
of  Bognor,  Baling,  and  Henley. 

V.  An  Act  for  enabling  the  President  and 
Fellows  of  Sion  College  within  the  City  of 
London  to  acquire  a  new  site  for  the  build- 
ings of  the  said  College  from  the  Mayor 
Commonalty  and  Citizens  of  the  City  of 
London ;  and  for  other  purposes. 

vi.  An  Act  to  amend  the  Railway  Clearing 
System  Superannuation  Fund  Association 
Act  1873 ;  and  for  other  purposes. 

vii.  An  Act  to  amend  the  Acts  relating  to 
Haddenham  Level  and  to  provide  for  the 
making  and  maintaining  of  Boads  in  the 
said  Level  and  for  other  purposes. 

▼iii.  An  Act  to  extend  the  period  limited  by 
the  Belfast  Strandtown  and  High  Holywood 
Railway  Act  1881  for  the  compulsory 
purchase  of  lands  and  for  other  purposes. 

ix.  An  Act  for  rendering  valid  certain  Letters 
Patent  granted  to  George  Francis  Bradbury 
and  Henry  Lomax  for  Improvements  in 
Sewing  Machines. 

X.  An  Act  to  authorise  the  Trustees  of  the 
Clyde  Lighthouses  to  raise  an  additional  sum 
of  money,  and  for  other  purposes. 

xi.  An  Act  for  rendering  valid  certain  Letters 
Patent  granted  to  Aured  Julius  Boult  of 
323  High  Holbom  in  the  County  of  Middle- 
sex  for  Lmprovements  in  the  method  and 
means  of  removing  Dust  from  Carpets. 


P.  xii.  An  Act  for  legalizing  Marriages  hereto- 
fore solemnized  in  the  Wood  Green  Congrega- 
tional Church,  in  the  district  of  Edmonton, 
in  the  county  of  Middlesex. 

P.  xiii.  An  Act  to  confirm  an  Order  made 
by  the  Board  of  Trade  under  the  Sea 
Fisheries  Act,  1868,  relating  to  Ramsholt. 

P.  xiv.  An  Act  to  confirm  a  Provisional  Order 
made  by  the  Board  of  Trade  under  the 
Electric  Lighting  Act,  1882,  transferring 
certain  Rights,  Powers,  and  Obligations 
under  certain  Provisional  Orders  to  the 
Edison  and  Swan  United  Electric  Light 
Company  (Liinited),  and  for  other  purposes. 

XV.  An  Act  to  enable  the  London  and  Saint 
Katharine  Docks  Company  to  make  a  new 
entrance  to  their  Royal  Albert  Dock ;  and 
for  other  purposes. 

xvi.  An  Act  to  confer  ftirther  powers  on  the 
Trustees  of  the  Port  and  Harbours  of 
Greenock  in  relation  to  their  Harbours  and 
Docks ;  and  for  other  purposes. 

xvii.  An  Act  for  incorporating  and  conferring 
powerH  on  the  Rickmansworth  Waterworks 
Company. 

xviii.  An  Act  for  confirming  certain  Leases 
granted  by  the  Governors  of  the  London 
Hospital  and  for  enabling  them  to  grant 
building  and  other  Leases  of  their  Estates 
and  for  enlarging  their  Powers  with  respect 
to  the  reception  of  Patients  and  for  other 
purposes. 

xix.  An  Act  to  authorise  the  West  Lancashire 
Railway  Company  to  borrow  Money  for  the 
payment  of  Debts. 

XX.  An  Act  to  authorise  the  construction  of 
the  Ayr  and  District  Tramways,  in  the 
county  of  Ayr ;  and  for  other  purposes. 

xxi.  An  Act  for  the  winding-up  of  the  afi*airs 
and  the  dissolution  of  the  Highinte  Arch* 
way  Company. 

xxii.  An  Act  to  enable  the  Commissioners  for 
Public  Baths  and  Washhouses  in  the  parish 
of  Saint  Mary  Abbotts  Kensington  to  ac- 
quire otherwise  than  by  agreement  certain 
Lands  in  the  said  parish  and  for  other  pur- 
poses. 
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xxiiL  An  Act  to  alter  the  Memorandam  of 
Association  of  the  Scottish  Imperial  Insu- 
rance Company  ;  and  for  other  purposes. 

xxiv.  An  Act  to  amend  the  Act  incorporating 
the  Scottish  Provident  Institation,  and  the 
Deed  of  Constitution  and  Laws  and  Regu- 
lations of  the  Institution  ;  to  confer  further 
powers  on  the  Institution ;  and  for  other 
purposes. 

XXV.  An  Act  to  confer  further  powers  on  the 
Corporation  of  Glasgow  in  relation  to  their 
Markets  and  Slaughter-houses  Undertaking ; 
and  to  enable  the  Corporation  to  construct 
additional  Tramways ;  to  borrow  further 
money ;  and  for  other  purposes. 

xxvi.  An  Act  to  confer  further  powers  upon 
the  Great  Northern  Railway  Company  with 
respect  to  their  own  and  other  undertakings 
and  for  other  purposes. 

xxvii.  An  Act  to  extend  the  borough  of  Long- 
ton  and  for  other  purposes. 

xxviii.  An  Act  to  extend  the  time  for  com- 
pleting an  embankment  and  other  works  in 
connexion  with  the  Reclamation  of  certain 
Lands  in  Morecambe  Bay  in  the  county  of 
Lancaster  and  for  other  purposes. 

xxix.  An  Act  to  sanction  the  purchase  by  the 
Mersey  Docks  and  Harbour  Board  of  certain 
Lands  and  to  confirm  an  agreement  between 
the  Board  and  the  Earl  of  Sefton  and  to 
amend  in  certain  respects  the  Acts  relating 
to  the  Board. 

XXX.  An  Act  to  amend  the  Dublin  (South)  City 
Market  Acts  1876  to  1883  and  for  other  pur- 
poses. 

xxxi.  An  Act  for  the  abandonment  of  the 
Upwell  Outwell  and  Wisbech  Railway. 

xxxii.  An  Act  to  enable  the  Corporation  of 
Leicester  to  consolidate  their  Loans,  and 
convert  the  same  into  Stock  and  to  make 
further  provision  for  the  improvement  and 
good  goyemment  of  the  borough;  and  for 
other  purposes. 

xxxiii.  An  Act  to  authorise  the  construction  of 
a  tidal  harbour  dock  and  other  works  at 
Sutton-le-Marsh  in  the  county  of  Lincoln ; 
and  for  other  purposes. 

xxxiv.  An  Act  for  the  abandonment  of  the 
Railways  authorised  by  the  Severn  Bridge 
and  Forest  of  Dean  Central  Railway  Act 
1873  and  the  Severn  Bridge  and  Forest  of 
Dean  Central  Railway  Act  1876  and  for  other 
purposes. 

XXXV.  An  Act  to  make  further  provision  with 
respect  to  the  payment  of  the  cost  of  the 
Bridge  across  the  River  of  Ayr  within  the 
Burgh  of  Ayr ;  and  for  other  purposes. 


xxxvi.  An  Act  for  authorising  the  Ayr  Har- 
bour Trustees  to  borrow  additional  money  ; 
and  for  other  purposes. 

XXXV  ii.  An  Act  to  authorise  the  Belfast  Central 
Railway  Company  to  deviate  part  and  to 
abandon  other  parts  of  their  authorised 
Western  Extensions  and  to  extend  the 
periods  limited  for  the  purchase  of  lands  for 
and  for  the  completion  of  the  remainder  of 
those  Extensions  and  for  other  purposes. 

xxxviii.  An  Act  to  provide  for  the  effectual 
maintenance  of  the  Navigation  of  the  Kiver 
Trent  from  Wilden  Perry  in  the  counties  of 
Derby  and  Leicester  or  one  of  them  to 
Gainsborough  in  the  county  of  Lincoln. 

F.  xxxix.  An  Act  for  confirming  certain  Pro- 
visional Orders  made  by  the  Soard  of  Trade 
under  the  Gas  and  Water  Works  Facilities 
Act,  1870,  relating  to  Colwyn  Bay  and  Dis- 
trict Gas,  Grays  Gas,  Fleetwood  Cras,  Frome 
Gas,  and  Hull  Gk». 

P.  xl.  An  Act  for  confirming  certain  Frori- 
sional  Orders  made  by  the  Board  of  Trade 
under  the  Gas  and  Water  Works  Facilities 
Act,  1870,  relating  to  Dyke  District  Water, 
Hoddesdon  Water,  and  Thirsk  District 
Water. 

F.  xli.  An  Act  to  confirm  certain  Provisional 
Orders  under  the  Land  Drainage  Act,  1861. 

P.  xlii.  An  Act  to  confirm  a  Provisional  Order 
made  by  the  Board  of  Trade  under  the  Elec- 
tric Lighting  Act,  1882,  relating  to  Bary 
Saint  Edmund's. 

P.  xliii.  An  Act  to  confirm  certain  Orders  of 
the  Local  Government  Board  under  the  pro- 
visions of  the  Divided  Parishes  and  Poor 
Law  Amendment  Act,  1876,  as  amended  and 
extended  by  the  Poor  Law  Act,  1879,  relat- 
ing to  the  Parishes  of  Alton-Barnes,  Barn- 
staple, Bishops  Tawton,  Buckland-Brewer, 
Buikworthy,  Drewsteignton,  East  E[nojle, 
Frithelstock  (two),  Hittesleigh,  Hommg- 
sham,  Maiden-Bradley- with- Yamfieldy  New- 
ton-Sain t-Petrock,  Parkham,  Pertwood,  and 
Sutton-Yeney ;  and  to  the  Chi^lry  of  Alton 
Priors. 

P.  xliv.  An  Act  to  confirm  certain  Orders  of 
the  Local  Grovemment  Board  under  the  pro- 
visions of  the  Divided  Parishes  and  Poor 
Law  Amendment  Act,  1876,  as  amended  and 
extended  by  the  Poor  Law  Act,  1879,  and 
the  Divided  Parishes  and  Poor  Iaw  Amend- 
ment Act,  1882,  relating  to  tiie  Parishes  of 
Bovey-Tracey,  Broadwood  Kelly,  Calrer- 
leigh,  Colyton,  Combe-in-Teignhead,  Den- 
bury,  East  Ogwell,  Haccombe,  Hennock, 
BUgh  Week,  Ipplepen,  Loxbear,  Lustleigli, 
Monk    Okehampton,    Moreton-Hampst^d, 
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Korth  Bovey,  Sonthleigfa,  Stoke-in-Teign- 
head,  Torbryan  (two),  and  Woolborough. 

P.  xlr.  An  Act  to  confirm  certain  Orders  of 
the  Local  Government  Board  under  the  pro- 
visionB  of  the  Dmded  Parishes  and  Poor 
Law  Amendment  Act,  1876,  as  amended  and 
extended  by  the  Poor  Law  Act,  1879,  relating 
to  the  Parishes  of  Ashill,  Beckington, 
Berkeley,  Broadway,  Brockley,  Chelvey, 
Crewkeme,  Cricket  Malherby,  Dinnington, 
Dowlish-Wake,  Elm,  Frome,  Hawkndge, 
Ilton,  Kilmersdon,  Kingston,  Knowle-Saint- 
Giles,  Layerton,  Marston^Biggott,  Mells, 
Road,  Seavington-Saint-Mary,  Standerwick, 
Tellesford,  Wayford,  West  Dowlish,  What- 
ley,  Whitelackington,  Withypoole,  and 
Woolverton. 

P.  xlvi.  An  Act  to  confirm  certain  Orders  of 
the  Local  Government  Board  under  the 
provisions  of  the  Divided  Parishes  and  Poor 
Law  Amendment  Act,  1876,  as  amended  and 
extended  by  the  Poor  Law  Act,  1879,  and 
the  Divided  Parishes  and  Poor  Law  Amend- 
ment Act,  1882,  relating  to  the  Parishes  of 
Acton,  Alnhamstone,  Assington,  Belchamp- 
Otten,  Belchamp-Walter,  Boxted,  Bulmer, 
Bures- Saint-Mary,  Gastlecamps,  Cavendish, 
Chilton,  Foxearth,  Glemsford,  Great  Cor- 
nard,  Great  Henny,  Great  Waldingfield, 
Helion's-Bampstead,  Lamarsh,  Linstead 
Parva,  Listen,  Little  Cornard,  Little  Wal- 
dingfield, Long  Melford,  Mendham  (two), 
Metfield,  Middleton,  Newton  (near  Sud- 
bury), Redeuhall  with  Harleston,  Somcrton, 
Stoke  (near  Nay  land),  Twinstead,  and 
Withersdale,  and  to  the  Hamlet  of  Bucrs. 

P.  xlvii.  An  Act  to  confirm  certain  Orders  of 
the  Local  Government  Board  under  the 
provisions  of  the  Divided  Parishes  and  Poor 
Law  Amendment  Act,  1876,  as  amended  and 
extended  by  the  Poor  Law  Act,  1879,  re- 
lating to  the  Parishes  of  Ashen,  Bildeston, 
Boxford,  Brockley,  Brettenham,  Carlton, 
Colne-Engain,  Great  Maplestead,  Great 
Yeldam,  Groton,  Hitcham,  Kelsale,  Kettle- 
baston,  Lindsey,  Little  Maplestead,  Little 
Yeldam,  Naughton,  Nedging,  Polstead, 
Preston,  Bidgewell,  Semer,  Sible-Heding- 
ham,^  Stambourne,  Tilbury  juxta  Clare, 
Toppesfield,  Wattesham,  Whatfield,  Whep- 
st^^,  and  White  Colne. 

P.  xlvii i.  An  Act  to  confirm  certain  Orders  of 
the  Local  Government  Board  under  the  pro- 
visions of  the  Divided  Parishes  and  Poor 
Law  Amendment  Act,  1876,  as  amended  and 
extended  by  the  Poor  Law  Act,  1879,  and 
the  Divided  Parishes  and  Poor  Law  Amend- 
ment Act,  1882,  relating  to  the  Parishes  of 
Abberley,  Ashperton  (two),  Donnington, 
Holy  Cross  in   Pershore,  In -Liberties,  Led- 


bury, Llangaran,  Munsley  (two),  Norton 
juxta  Kempsey,  Putley  (two).  Bock,  Saint 
Andrew,  Saint  Andrew  in  Pershore,  Saint 
Martin,  Saiut  Nicholas,  Saint  Peter,  Stoke 
Edith,  Stretton-Grandsome  or  Grandison, 
Stoulton,  Upper  BuUingham,  Weston-Beg- 
gard,  Whitchurch,  Woolhope,  and  YarkhiU, 
to  the  Chapelrics  of  Westhiae  and  Whitting- 
ton,  and  to  the  Township  of  Grafton. 

P.  xlix.  An  Act  to  confirm  certain  Orders  of 
the  Local  Government  Board  under  the  pro- 
visions of  the  Divided  Parishes  and  Poor 
Law  Amendment  Act,  1876,  as  amended 
and  extended  by  the  Poor  Law  Act,  1879, 
and  the  Divided  Parishes  and  Poor  Law 
Amendment  Act,  1882,  relating  to  the 
Parishes  of  Abergwilly,  Bettws  Bledrws, 
Carmarthen,  Cole  Orton,  Kings  Sutton, 
Llandewi  Aberarth,  Llangybi,  Llanpump- 
saint,  Llansaintfraed  and  Llannon,  Llanvi- 
hangel  Abercowin,  Mydrim,  Newbottle, 
Newchurch,  and  Thringston,  and  to  the 
Townships  of  Thelwall  and  Woolstone  with 
Martinscroft. 

P.  1.  An  Act  to  confirm  the  Provisional  Order 
for  the  Eegulation  of  Bedhill  and  Earls- 
wood  Commons,  situate  in  the  parishes  of 
Eeigate  and  Horlcy,  in  the  county  of  Surrey, 
in  pursuance  of  a  Report  of  the  Land  Com- 
missioners for  England. 

P.  li.  An  Act  to  confirm  certain  Provisional 
Orders  made  by  the  Board  of  Trade  under 
the  Gas  and  Water  Works  Facilities  Act, 
1870,  relating  to  Emsworth  Gas,  Homsey 
Gas,  Kirkburton  Gas,  Quomdon  and  Mount- 
sorrel  Gas,  and  Slough  Gus. 

lii.  An  Act  for  incorporating  the  West  Cheshire 
Water  Company  and  conferring  powers  on 
them  with  reference  to  the  Construction  of 
Works  and  the  Supply  of  Water  and  other- 
wise and  for  other  purposes. 

liii.  An  Act  to  dissolve  and  re-incorporate  the 
Plympton  and  District  Waterworks  Company 
(Limited)  and  for  other  purposes. 

liv.  An  Act  for  the  granting  of  further  Powers 
to  the  Walker  and  Wafisend  Union  Gas 
Company. 

Iv.  An  Act  for  the  abandonment  of  the  Totnes 
Paignton  and  Torquay  Direct  Railway. 

Ivi.  An  Act  for  authorising  the  Corporation  of 
the  Borough  of  Birkenhead  to  execute 
certain  Street  Improvements ;  for  better  re- 
gulating the  erection  of  new  buildings  in  the 
Borough ;  for  amending  certain  local  Acts, 
and  making  further  police  and  sanitary 
regulations,  and  for  other  purposes. 

Ivii.  An  Act  to  amend  the  London  Tramways 
Company  (Limited)  Capital  Act  1880  and  for 
other  purposes. 
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Iviii.  An  Act  for  enabling  the  North-eastern 
Railway  Company  to  make  a  new  Railway 
and  to  acquire  additional  Lands  and  for 
other  purposes » 

lix.  An  Act  to  enable  the  Corporation  of 
Southampton  to  enlarge  their  Cemetery; 
and  for  other  purposes. 

Ix.  An  Act  for  empowering  the  mayor  alder- 
men and  burgesses  of  the  borough  of 
Kingaton-upon-HuU  to  make  better  provision 
for  the  supply  of  Water  to  their  borough 
and  other  parts  of  their  district  of  supply 
and  to  supply  Water  to  the  Cottingnam 
Local  Board ;  and  for  other  purposes. 

Isd.  An  Act  for  enabling  the  Local  Board  for 
the  district  of  West  Ham,  in  the  county  of 
Essex,  to  free  the  North  Woolwich  or 
Victoria  Dock  Road  and  Liliput  Road  from 
toll,  and  to  purchase  lands,  and  to  construct 
certain*  worts,  and  for  granting  additional 
powers  to  the  said  Local  Board  and  for  other 
purposes. 

Ixii.  An  Act  to  confer  further  powers  upon  the 
King's  Lynn  Dock  Company ;  and  for  other 
purposes. 

Ixiii.  An  Act  to  amend  the  Nar  Valley  Drainage 
Act  1881  and  to  empower  the  Nar  Valley 
Drainage  Board  to  raise  further  money  by 
borrowing. 

Ixiv.  An  Act  to  amalgamate  the  Undertakings 
of  the  Swindon  Marlborough  and  Andover 
and  the  Swindon  and  Cheltenham  Extension 
Railway  Companies  ;  and  for  other  purposes. 

Ixv.  An  Act  to  remove  doubts  respecting  certain 
provisions  in  the  Deed  of  Settlement  of  the 
Star  Life  Assurance  Society,  and  respecting 
the  participation  in  profits  by  holders  of 
certain  policies  of  the  Society ;  and  for  other 
purposes. 

Ixvi.  An  Act  for  empowering  the  Imperial 
Contiuisntal  Gas  Association  to  raise  further 
Capital  and  for  other  purposes. 

Ixvii.  An  Act  to  revive  the  powers  and  extend 
the  periods  for  the  compulsory  purchase  of 
Lands  and  for  the^construction  of  the  Rail- 
way authorised  by  the  Henley-in-Arden  and 
Great  Western  Junction  Railway  Act  1873 
and  for  other  purposes. 

Ixviii.  An  Act  to  confer  further  Powers  on  the 
Swindon  and  Cheltenham  Extension  Railway 
Company ;  and  for  other  purposes. 

Ixix.  An  Act  for  carrying  into  effect  the  pur- 
chase of  the  Windsor  and  Eton  Waterworks 
by  the  Mayor  Aldermen  and  Burgesses  of 
the  borough  of  New  Windsor  and  for  other 
purposes. 


Ixx.  An  Act  for  the  abandonment  of  th® 
Ruthin  and  Cerrig-y-droidion  Railway  and 
for  other  purposes. 

Ixxi.  An  Act  .to  authorise  the  Hull  Barnsley 
and  West  Riding  Junction  Railway  and 
Dock  Company  to  construct  new  Railways 
and  other  Works  to  amend  the  Acts  relating 
to  the  Company  and  for  other  purposes. 

Ixxii.  An  Act  to  extend  the  District  to  enlarge 
the  Powera  and  to  change  the  name  of  the 
Wharves  and  Warehouses  Steam  Power  and 
Hydraulic  Pressure  Company ;  and  for  other 
purposes. 

P.  Ixxiii.  An  Act  to  confirm  certain  Orders  of 
the  Local  Government  Board  under  thepro- 
visions  of  the  Divided  Parishes  and  Poor 
Law  Amendment  Act,  1876,  as  amended 
and  extended  by  the  Poor  Law  Act,  1879, 
relating  to  the  Parishes  of  Belchalwell, 
Blackford,  Bmton,  Butleigh,  Charlton  Hore- 
thome,  Charlton  Musgrove,  Fifehead  Neville, 
Henstridge,  Holton,  Horsington,  Marston 
Magna,  Milborne  Port,  North  Brewham, 
North  Cadbury,  North  Cheriton,  Okeford 
Fitzpaine,  Penselwood,  Pitcombe,  Queen 
Camel,  Shepton-Montague,  South  Brewham, 
Stoke-Trister,  Stowell,  Walton,  and  Win- 
canton. 

P.  Ixxiv.  An  Act  to  confirm  certain  Orders  of 
the  Local  Government  Board  under  the  pro- 
visions of  the  Divided  Parishes  and  Poor 
Law  Amendment  Act,  1876,  as  amended  and 
extended  by  the  Poor  Law  Act,  1879,  re- 
lating to  the  Parishes  of  Ashen,  Birdbrook, 
Brockdish,  Haverhill,  Hundon,  Little  Wratt- 
ing,  Ovington,  Peasenhall,  Sibton,  Steeple 
Bumpstead,  Stoke-by-Clare,  Stratton-Long- 
Saint-Mary,  Sturmer,  Thorpe  Abbotts,  Tu- 
bury-jnxta-Clare,  Wacton  Magna,  Whixoe, 
and  Withersfield ;  and  to  the  Townships  of 
Emswell  -  with  •  Kelleythorpe,  Eskdaleside, 
Great  Driffield,  Little  Driffield,  and  Uggle- 
bamby. 

P.  Ixxv.  An  Act  to  confirm  certain  Orders  of 
the  Local  Government  Board  under  the 
provisions  of  the  Divided  Parishes  and  Poor 
Law  Amendment  Act,  1876,  as  amended 
and  extended  by  the  Poor  Law  Act,  1879, 
and  the  Divided  Parishes  and  Poor  Law 
Amendment  Act,  1882,  relating  to  the 
Parishes  of  Charley  (two),  Eddlesborough, 
Helmdon,  Ivinghoe,  Little  Gaddesden,  Marie- 
field,  Marston  Saint  Lawrence  (two).  Middle- 
ton  Cheney,  Newtown  Linford,  Slapton, 
Syresham,  Thenford,  and  Whi^eld ;  to  the 
Townships  of  Mamham  and  South  Clifton ; 
and  to  the  Hamlet  of  AstweU-with-Falcutt. 

P.  Ixxvi.  An  Act  to  confirm  a  Provisional 
Order  made  by  the  Board  of  Trade  under 
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the  Electric  Lighting  Act,  1882,  relating  to 
Saint  James,  Westminster,  Saint  Martin-in- 
the-Fields,  and  Saint  George,  Hanover 
Square. 

P.  Izxyii.  An  Act  to  confirm  certain  Provi- 
sional Orders  of  the  Local  Government 
Board  for  Ireland  under  the  Labourers 
(Ireland)  Act,  1883,  relating  to  the  Unions  of 
North  Dublin,  KeUs,  Kilmallock,  Mitchels- 
town,  Hathdrum,  Tralee,  Trim,  and  Tulla. 

P.  Ixxviii.  An  Act  to  confirm  a  Provisional 
Order  of  the  Local  Government  Board  for 
Ireland  relating  to  Waterworks  in  the  town 
of  Bandon. 

P.  Izxix.  An  Act  to  confirm  certain  Provisional 
Orders  made  by  the  Board  of  Trade  under 
the  Gas  and  Water  Works  Facilities  Act, 
1870,  relating  to  Alperton  and  Sudbury 
Water,  Market  Weighton  Water,  Newmarket 
Water,  and  Wisbech  Water. 

P.  Izxx.  An  Act  to  confirm  certain  Provisional 
Orders  made  by  the  Board  of  Trade  under 
"The  Tramways  Act,  1870,"  relating  to 
Leicester  Tramways  (Extensions),  WeSsall 
and  District  Tramways,  and  Wigan  Tram- 
ways. 

P.  Izzxi.  An  Act  to  confirm  a  Provisional 
Order  of  the  Local  Government  Board  under 
the  Highways  and  Locomotives  (Amend- 
ment) Act,  1878,  relating  to  the  County  of 
Montgomery. 

P.  Uxxii.  An  Act  to  confirm  certain  Orders  of 
the  Local  Government  Board  under  the  pro- 
visions of  the  Divided  Parishes  and  Poor 
Law  Amendment  Act,  1876,  as  amended  and 
extended  by  the  Poor  Law  Act,  1879,  and 
the  Divided  Parishes  and  Poor  Law  Amend- 
ment Act,  1882,  relating  to  the  Parishes  of 
Bamwood,  Brockthrop  (two),  Ohurchdown, 
Down  Hatherly,  Harescomb  (two),  Hares- 
field  (two),  Hempstead,  Maismore,  Matson, 
North  Hamlet,  Quedgley  (two),  Saint  Cathe- 
rine's with  Kingsholm  Saint  Catherine's, 
Saint  John  Baptist,  Saint  Mary-de-Lode 
with  Kingsholm  Saint  Mary,  Saint  Nicholas, 
Sandhurst,  South  Hamlet,  Upton  Saint 
Leonard's,  Yille  of  Wotton,  ana  Whaddon 
(two) ;  to  the  Township  of  Over  Higham  and 
Linton,  and  to  the  Hamlets  of  Barton  Saint 
Mary,  Barton  Saint  Michael,  Longford  Saint 
Catherine's  Longford  Saint  Mary,  Tuffley, 
Twigworth,  and  Wootton  Saint  Mary. 

P.  Ixxxiii.  An  Act  to  confirm  certain  Provi- 
sional Orders  of  the  Local  Government 
Board  under  the  provisions  of  the  Poor  Law 
Amendment  Act,  1867,  as  amended  by  the 
Poor  Law  Amendment  Act,  1868,  and  ex- 
tended by  the  Poor  Law  Act,  1879,  relating 


to  the  City  of  Oxford  and  the  Parish  of 
Saint  Mary,  Whitechapel. 

P.  Ixxxiv.  An  Act  to  confirm  a  Provisional 
Order  made  by  the  Board  of  Trade  under 
the  Electric  Lighting  Act,  1882,  relating  to 
the  Fulham  District. 

P.  Ixxxv.  An  Act  to  confirm  certain  Provi- 
sional Orders  of  the  Local  (Government 
Board  for  Ireland  relating  to  new  Streets 
in  the  City  of  Dublin,  and  to  the  Town  of 
Dungarvan,  and  to  Waterworks  in  Buncrana. 

Ixxxvi.  An  Act  for  incorporating  and  confer- 
ring powers  on  the  Sandbach  Gas  Company. 

Ixxxvii.  An  Act  for  enlarging  and  improving 
the  Court  House  and  for  erecting  public 
buildings  at  Hamilton  and  for  other  purposes. 

Ixxxviii.  An  Act  to  authorise  the  construction 
of  a  bridge  over  certain  railways  near  the 
western  end  of  Cromwell  Bead  Kensington 
with  roads  and  approaches  in  connexion 
therewith. 

Ixxxix.  Aji  Act  to  make  provision  with  refe- 
rence to  the  Arrears  of  Dividend  on  the 
Preference  Shares  in  the  Capital  of  the 
Buenos  Ayres  and  Ensenada  Port  Railway 
Company  Limited ;  and  for  other  purposes. 

xc.  An  Act  to  enable  the  Stalybridffe  Gas 
Company  to  purchase  additional  Land  and  to 
raise  further  Capital  and  for  other  purposes. 

xci.  An  Act  to  authorise  the  Trustees  of  the 
Clvde  Navigation  to  construct  Quay  or 
Wharfs  and  other  Works,  and  to  acquire 
Lands  in  connexion  with  their  undertaking, 
and  to  borrow  Money;  and  for  other  pur- 
poses. 

xcii.  An  Act  to  make  further  Provisions  re- 
specting the  Capital  of  the  Limerick  and 
Kerry  Railway  Company  and  for  other  pur- 
poses. 

xciii.  An  Act  to  authorise  the  Construction  of 
New  Streets  and  other  Works  in  the  Borough 
of  Belfast  and  to  make  further  Provision  for 
the  Improvement  and  Government  of  the 
Borough  and  for  other  purposes. 

xciv.  An  Act  to  authorise  the  London  Street 
Tramways  Company  to  construct  additional 
Tramways  and  for  other  purposes. 

xcv.  An  Act  to  fHirther  amend  the  Metropolitan 
District  Railway  Act,  1881;  and  for  other 
purposes  in  relation  thereto. 

xcvi.  An  Act  to  confer  further  Powers  on  the 
Eastern  and  Midlands  Railway  Company. 

xovii.  An  Act  to  confer  further  Powers  on  the 
London  Brighton  and  South  Coast  Railway 
Company;  to  transfer  to  them  the  powers 
of  the  Oxted  and  Groombridge  Railway  Com- 
pany ;  and  for  other  purposes. 
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zcviii.  An  Acfc  to  confer  additional  Powers 
upon  the  Midland  Railway  Company  for  the 
constrnction  of  Railways  and  other  Works 
and  the  Acquisition  of  Lands  and  for  raising 
further  Capital;  and  upon  that  Company 
and  the  Great  Western  Railway  Company 
jointly  in  respect  of  a  portion  of  the  Railway 
of  the  Bristol  Port  Railwav  and  Pier  Com- 
pany  :  and  for  other  purposes. 

xcix.  An  Act  for  empowering  the  Scarborough 
and  Whitby  Railway  Company  to  raise  ad- 
ditional capital  and  for  other  purposes. 

c.  An  Act  to  authorise  the  West  Metropolitan 
Tramways  Company  to  raise  adaitional 
capital  and  for  other  purposes. 

ci.  An  Act  for  defining  or  extending  the 
powers  of  the  India  Rubber,  Gutta  Percha, 
and  Telegraph  Works  Company,  Limited, 
and  for  other  purposes. 

P.  cii.  An  Act  to  confirm  certain  Provisional 
Orders  made  by  the  Board  of  Trade  under 
the  Tramways  Act,  1870,  relating  to  Col- 
chester Tramways,  Gravesend,  Rosherville, 
and  Korthfleet  Tramways  (Extension),  Hartle- 
pools  Tramways  (Extension),  Stockton-on- 
Tees  Tramways  (Extension),  and  Weymouth 
Tramways. 

P.  ciii.  An  Act  to  confirm  a  Provisional  Order 
made  by  the  Education  Department  under 
the  Elementary  Education  Act, .  1870,  to 
enable  the  School  Board  for  London  to  put 
in  force  the  Lands  Clauses  Consolidation 
Act,  1845,  and  the  Acts  amending  the  same. 

P.  civ.  An  Act  to  confirm  a  Provisional  Order 
of  the  Local  Government  Board  for  L*eland 
relating  to  Waterworks  in  the  town  of 
DundalK. 

P.  cv.  An  Act  to  confirm  certain  Provisional 
Orders  of  the  Local  Government  Board  for 
Ireland  relating  to  the  Naas  Burial  Ground 
and  the  Town  of  Thurles. 

P.  cvi.  An  Act  to  confirm  a  Provisional  Order 
of  the  Local  Government  Board  for  Ireland 
under  the  Labourers  (Ireland)  Act,  1883,  re- 
lating to  the  Carrick-on-Suir  Union. 

P.  cvii.  An  Act  to  confirm  certain  Provisional 
Orders  made  by  the  Board  of  Trade  under 
the  Tramways  Act,  1870,  relating  to  Barrow- 
in-Furness  Tramways,  Korth  Birmingham 
Tramways,  and  South  Birmingham  Tram- 
ways. 

P.  cviii.  An  Act  to  confirm  a  Provisional 
Order  made  under  the  Artizans  and  Labourers 
Dwellings  Improvement  (Scotland)  Acts, 
1875  ana  1880,  relating  to  the  improvement 
of  the  Burgh  of  Aberdeen. 


P.  cix.  An  Act  to  confirm  a  Provisicnal  Order 
made  under  the  Public  Health  (Scotland) 
Act,  1867,  relating  to  the  Burgh,  of  Kirkin- 
tilloch. 

P.  ex.  An  Act  to  confirm  certain  Provisional 
Orders  of  the  Local  Government  Board  for 
Ireland  under  the  Labourers  (Ireland)  Act, 
1883,  relating  to  the  Unions  of  CaAbel, 
Clogheen,  Navan,  and  Tippcrary. 

P.  cxi.  An  Act  to  confirm  certain  Provisional 
Orders  of  the  Local  Government  Board  for 
Ireland  under  the  Labourers  (Ireland)  Act, 
1883,  relating  to  the  Unions  of  Delvin, 
Fermoy,  and  Newcastle. 

P.  cxii.  An  Act  to  confirm  certain  Provisional 
Orders  made  by  the  Board  of  Trade  under 
the  Tramways  Act,  1870,  relating  to  Bir- 
mingham and  Aston  Trunways,  Blackpool 
Tramways,  Bootle-cum-Linacre  Corporation 
Tramways,  Cardifi'  Tramways  (Extenaions), 
Dudley,  Sedgley,  and  Wolverhampton  Tram- 
ways, Liverpool  Corporation  Tramways 
(Extensions),  and  Nottingham  Tramways. 

P.  cxiii.  An  Act  to  confirm  certain  Orders  of 
the  Local  Government  Board  under  the  pro- 
visions of  the  Divided  Parishes  and  Poor 
Law  Amendment  Act,  1876,  as  amended  and 
extended  by  the  Poor  Law  Act,  1879,  and 
the  Divided  Parishes  and  Poor  Law  Amend- 
ment Act,  1882,  relating  to  the  Parishes 
of  Bisley,  Bratton  Clovelly,  Broadwood 
Widger,  Chittlehampton,  Oranham,  East 
Worlington  (two),  Haresfield,  Hay,  Lapford, 
Llowes,  Meshaw,  Miserdine,  Randwick  (two), 
Standish,  Stonehouse,  Thelbridge,  West 
Worlington,  Witheridge  (two),  andWoolfar- 
disworthy. 

P.  cxiv.  An  Act  to  confirm  an  Order  of  the 
Local  Government  Board  under  the  pro- 
visions of  the  Divided  Parishes  and  Poor 
Law  Amendment  Act^  1876,  as  amended  and 
extended  by  the  Poor  Law  Act,  1879,  and 
the  Divided  Parishes  and  Poor  Iaw  Amend- 
ment Act,  1882,  relating  to  the  Parialies  of 
Dawlish  and  Kenton. 

P.  cxv.  An  Act  to  confirm  a  Provisional  Order 
of  the  Local  Government  Board  under  the 
provisions  of  the  Poor  Law  Amendment 
Act,  1867,  as  amended  by  the  Poor  Iaw 
Amendment  Act,  1868,  and  extended  by  the 
Poor  Law  Act,  1879,  relating  to  the  Pvish 
of  Saint  Luke  (Middlesex). 

P.  cxvi.  An  Act  to  confirm  a  Provisional  Ordor 
of  the  Local  Government  Board  for  Ireland 
under  the  Labourers  (Ireland)  Act,  1883, 
relating  to  the  Nenagh  Union. 

cxvii.  An  Act  to  authorise  the  Conntractioii  of 
additional  Water  Works  at  Swanage  in  the 
county  of  Dorset  and  for  other  parposes. 
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czviii.  An  Act  to  empower  the  Local  Board  for 
the  District  of  the  Town  of  Ventnor  in  the 
Isle  of  Wight  to  construct  a  Pier  and  to 
acquire  Lands  for  Street  Improyements  and 
other  purposes  :  and  to  confer  further  powers 
upon  the  said  Local  Board:  and  for  other 
purposes. 

cxix.  An  Act  for  the  permanent  Establishment 
Begulation  and  Mauagoment  of  the  Butter 
Market  of  the  City  of  Cork  and  for  other 
purposes. 

cxx.  An  Act  to  transfer  to  the  Belfast  and 
County  Down  Railway  Company  the  Belfast 
Holy  wood  and  Bangor  Bailway;  and  for 
other  purposes. 

cxxi.  An  Act  for  incorporating  and  conferring 
Powers  upon  the  Liverpool  Hydraulic  Power 
Company  and  for  other  purposes. 

cxxii.  An  Act  for  incorporating  and  conferring 
powers  upon  the  Newport  (Monmouthshire) 
Hydraulic  Power  Company  and  for  other 
purposes. 

cxxiii.  An  Act  to  provide  for  the  consolidation 
of  the  Loans  of  the  Corporation  of  Bochdale 
and  the  conversion  of  those  Loans  into 
Stock ;  and  to  alter  the  Charges  made  by 
the  Corporation  for  a  supply  of  Water ;  ana 
for  other  purposes. 

cxxiv.  An  Act  to  extend  the  periods  for  the 
compulsory  purchase  of  lands  for  and  for  the 
completion  of  the  railways  authorised  by  the 
Ballyclare  Ligoniel  and  Belfast  Junction 
Bailway  Act  1881  and  for  other  purposes. 

cxxv.  An  Act  to  empower  the  Belfast  Street 
Tramways  Company  to  construct  additional 
Tramways  to  raise  further  money  and  for 
other  purposes. 

cxxvi.  An  Act  for  enabling  the  Great  Southern 
and  Western  Railway  Company  to  extend 
their  railway  to  TuUow  in  the  county  of 
Carlow ;  and  for  other  purposes. 

cxxvii.  An  Act  to  extend  the  time  limited  by 
the  Clonakilty  Extension  Railway  Act  1881 
for  the  purchase  of  Lands  and  the  comple- 
tion of  the  Railway  by  that  Act  authorised ; 
to  authorise  the  Cork  and  Bandon  Railway 
Company  to  subscribe  towards  the  construc- 
tion of  such  Railway  and  to  convert  certain 
debenture  shares  into  debenture  stock ;  and 
for  other  purposes. 

exxviii.  An  Act  to  authorise  the  Belfast  and 
Northern  Counties  Railway  Company  to 
construct  Tramways  from  Broughsnane  to 
Clonetrace  and  from  Retreat  to  Cushendall ; 
to  vest  the  Undertaking  of  'the  Bally mena 
Cushendall  and  Redbay  Railway  Company 
in  the  Belfast  and  Northern  Counties  Rail- 
way Company ;  to  authorise  that  Company 


to  purchase  Hotels  and  to  make  agreements 
with  the  Belfast  Harbour  Commissioners  and 
the  Londonderry  Port  and  Harbour  Commis- 
sioners ;  and  for  other  purposes. 

cxxix.  An  Act  for  enabling  the  Caledonian 
Railway  Company  to  construct  certain  Rail- 
ways and  other  Works  in  the  counties  of 
Renfrew,  Forfar,  Stirling,  and  Clackmannan, 
to  acquire  and  complete  the  Alloa  Railway, 
and  to  take  in  lease  the  Moflat  Railway ;  for 
extending  the  time  for  completing  the 
Alloa  Railway ;  for  dissolving  the  Alloa 
Railway  Company ;  for  abandoning  the  Lar- 
bert  and  Grangemouth  Connecting  Lines  of 
the  Caledonian  Railway  Company,  and  con- 
firming an  agreement  between  that  Company 
and  the  North  British  Railway  Company 
with  respect  to  the  use  of  the  Stirlingshire 
Midland  Junction  and  Grangemouth  Rail- 
ways and  other  matters ;  and  for  other  pur- 
poses. 

cxxx.  An  Act  for  making  the  Railway  and 
Canal  Traffic  Acts  applicable  to  the  City  of 
Dublin  Steam  Packet  Company  in  relation 
to  their  Holyhead  and  Kingstown  Mail  Con- 
tract Service ;  and  for  other  purposes. 

cxxxi.  An  Act  to  authorise  the  Corporation  of 
the  City  of  Coventry  to  purchase  the  under- 
taking of  the  Coventry  Gras  Company ;  and 
to  confer  further  powers  on  the  Corporation. 

cxxxii.  An  Act  for  conferring  further  powers 
upon  the  Lancashire  and  Yorkshire  Railwav 
Company  and  the  London  and  North 
Western  Railway  Company  in  respect  of 
their  Preston  and  Wyre  Railway  and  for 
other  purposes. 

cxxxiii.  An  Act  to  provide  for  the  Commuta- 
tion of  the  Liability  of  Landowners  in  the 
Levels  of  the  Hundreds  of  Caldicot  and 
Wentlooge  in  the  County  of  Monmouth  to 
maintain  Seawalls  and  other  Works  and  to 
provide  for  the  making  and  maintaining  of 
Itoads  in  the  said  Levels  and  for  other  Pur- 
poses. 

cxxxiv.  An  Act  to  extend  the  powers  of  the 
Corporation  of  the  Borough  of  Jarrow  in 
the  County  of  Durham  with  respect  to  the 
local  government  and  improvement  of  the 
Borough ;  to  extend  the  bonndary  of  the 
Borough ;  and  for  other  purposes. 

cxxxv.  An  Act  to  confer  further  powers  on  the 
London  Tilbury  and  Southend  Railway 
Company. 

cxxxvi.  An  Act  for  the  granting  of  further 
powers  to  the  Woolwich  Equitable  Gas  Com- 
pany. 

cxxxvii.  An  Act  to  extend  the  periods  respec- 
tively limited  for  the  construction  of  the 
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Oranbrook  and  Paddock  Wood  Railway  and 
for  the  oompnlsory  purchase  of  lands  re- 
quired for  the  said  railway  and  the  devia- 
tions thereof. 

cxxxviii.  An  Act  to  confer  farther  powers  on 
the  Newry  Navigation  Company  and  for 
other  purposes. 

cxxxix.  An  Act  to  authorise  the  Treferig 
Valley  Railway  Company  to  lease  their 
Railway  to  the  Taif  Vale  Railway  Company 
and  for  other  purposes. 

cxl.  An  Act  for  dissolving  the  Abercam  and 
Newbridge  Gras  and  Water  Company  Limited 
and  re-incorporating  the  Members  thereof 
with  others  and  for  enabling  them  to  supply 
Gas  and  Water  in  the  parishes  of  Mynyddy- 
slwyn  and  Llanhilletn  in  the  county  of 
Monmouth  and  for  other  purposes. 

cxli.  An  Act  for  making  further  proyiaion 
for  the  better  government  and  for  the  pre- 
servation of  the  Health  of  the  Inhabitants 
of  the  borough  of  Croydon  to  authorise  the 
creation  of  Corporation  Stock  and  for  other 
purposes. 

cxlii.  An  Act  to  provide  for  the  working  and 
rental  of  the  East  London  Railway  White- 
chapel  Junction  and  for  other  purposes. 

cxliii.  An  Act  to  authorise  the  Great  Southern 
and  Western  Railway  Company  to  make  a 
railway  in  substitution  for  a  portion  of 
the  existing  Cork  and  Youghal  and  Great 
Southern  and  Western  Junction  Railway; 
to  remove  and  replace  a  certain  bridge ;  to 
divert  and  stop  up  certain  roads  ;  to  acquire 
additional  lands ;  and  for  other  purposes. 

cxliv.  An  Act  to  authorise  the  Cork  and  Ken- 
mare  Railway  Conapany  to  construct  a 
branch  railway  from  Loo  Bridge  to  Headfort 
in  the  County  of  Kerrjr  to  abandon  so  much 
of  the  railway  authorised  by  the  Cork  and 
Kenmare  Railway  Act  1881  as  lies  between 
Macroom  and  Loo  Bridge  to  reduce  the 
Company's  capital  and  borrowing  powers  to 
alter  baronial  guarantees  and  for  other 
purposes. 

cxlv.  An  Act  for  conferring  further  powers  on 
the  Lancashire  and  Yorkshire  Railway  Com- 
pany with  relation  to  their  own  undertaking 
and  undertakings  in  which  they  are  jointly 
interested  and  for  other  purposes, 

cxlvi.  An  Act  to  authorise  the  Manchester 
Sheffield  and  Lincolnshire  Railway  Company 
to  construct  a  new  Railway  and  other  works 
and  to  confer  farther  powers  upon  that 
Company  in  connection  with  their  under- 
taking and  for  other  purposes. 


cxlvii.  An  Act  for  making  Tramways  in  the 
Parishes  of  Greenwich  Lewisham  and  St. 
Paul  Deptford  in  the  County  of  Kent ;  and 
for  other  purposes. 

cxlviii.  An  Act  to  authorise  the  London  Chat- 
ham and  Dover  Railway  Company  to  con- 
struct railways  and  works  in  the  counties  of 
Surrey  and  Kent  and  in  the  city  of  London 
and  for  other  purposes. 

cxlix.  An  Act  for  extending  the  Limits  of 
Jurisdiction  of  the  Tees  Conservancy  Com- 
missioners; for  conferring  further  powers 
on  the  Commissioners ;  for  amending  the 
Tees  Conservancy  Acts;  and  for  other 
purposes. 

cl.  An  Act  for  regulating  the  Society  of 
Solicitors  before  the  Courts  of  the  Commis- 
sary the  Sheriff  and  City  of  Edinburgh 
commonly  called  the  Society  of  Solicitora  at 
Law  for  making  provision  for  the  present 
and  contingent  liabilities  thereof  tbr  the 
distribution  of  the  Funds  and  the  ultimate 
dissolution  of  the  Society  and  for  other 
relative  purposes. 

oli.  An  Act  for  reincorporating  and  conferring 
powers  on  the  Llanfairfechan  Waterworks 
Company  Limited. 

clii.  An  Act  to  empower  the  Llanfrechfa 
Upper  Local  Boara  to  make  Waterworks 
ana  supply  Water ;  and  for  other  purposes. 

cliii.  An  Act  to  confer  further  powers  on  the 
Teign  Valley  Railway  Company. 

P.  cliv.  An  Act  to  confirm  a  Provisional  Order 
of  the  Local  Government  Board  for  Ireland 
under  the  Labourers  Act,  1883,  relating  to 
the  Tipperary  Union. 

P.  civ.  An  Act  to  amend  certain  provisions  of 
the  Acts  third  and  fourth  Victoria,  chapter 
one  hundred  and  thirteen,  and  thirty-second 
and  thirty-third  Victoria,  chapter  ninety* 
four,  in  relation  to  the  Consolidation  of 
Benefices  called  "  Medieties,"  or  "  Portions," 
and  to  extend  the  same  to  the  parish  of 
Tiverton,  in  the  county  of  Devon. 

P.  clvi.  An  Act  to  confirm  Provisionil  Orders 
of  the  Local  Government  Board  for  Ireland 
under  the  Labourers  (Ireland)  Act,  1883, 
relating  to  the  Unions  of  EnnisoorthT, 
Clonakilty,  Gorey,  Killadysert,  and  Shil- 
lelagh. 

P.  clvii.  An  Act  to  confirm  a  Provisional 
Order  of  the  Local  Government  Board  under 
the  provisions  of  the  Alkali,  &c.  Works 
Regulation  Act,  1881,  relating  to  Salt 
Works. 

P.  clviii.  An  Act  to  confirm  certain  Provi- 
sional Orders    of   the    Local    Government 
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Board  relating  to  the  Local  Groyemment 
Districts  of  Dorking  and  Hendon,  the  Eural 
Sanitary  District  of  the  Kingston  Union,  the 
Local  Government  District  of  Malvern,  the 
Borongh  of  Portsmonth,  the  City  of  Truro, 
and  the  Local  Government  Diptricts  of 
Wimbledon  and  Ystradyfodwg. 

cHx.  An  Act  to  revive  the  powers  and  extend 
the  periods  for  the  compulsory  parchase  of 
lands  and  for  the  construction  of  the  works 
authorised  by  the  Walton-on-the-Naze  and 
iVinton  Improvement  Act  1879  and  for 
other  purposes. 

clx.  An  Act  for  the  sale  of  the  Gravesend 
Town  Quay  and  Pier  to  the  Loudon  Tilbury 
and  Southend  Kailway  Company :  and  for 
other  purposes. 

clxi.  An  Act  to  authorise  the  Undertakers  of 
the  Navigation  of  the  Rivers  Aire  and 
Calder  in  the  west  riding  of  the  county  of 
York  to  deepen  and  improve  the  lower 
Navigation  of  the  Biver  Onse  and  for  other 
purposes. 

clxii.  An  Act  to  make  better  provision  for  the 
Health  Local  Government  and  Improve- 
ment of  the  Local  Board  District  of  West 
Derby  in  the  County  of  Lancaster  and  for 
other  purposes. 

clxiii.  An  Act  for  enabling  the  Caledonian 
Railway  Company  to  make  a  Railway  to 
GourocK,  with  a  quay  or  pier  there,  and  to 
connect  their  railways  with  the  Paisley 
Canal  Line  of  the  Glasgow  and  South 
Western  Railway  Company,  with  facilities 
over  that  Line ;  for  extending  the  time  for 
the  sale  of  certain  superfluous  Lands ;  and 
for  other  purposes. 

elxiv.  An  Act  for  incorporating  and  conferring 
Powers  on  the  Manchester  Bury  Rochdale 
and  Oldham  Steam  Tramways  Company. 

clxv.  An  Act  to  authorise  the  Manchester 
Sheffield  and  Lincolnshire  Railway  Company 
to  construct  a  Branch  Railway  from  the 
Railway  of  the  Cheshire  Lines  Committee  at 
Chester  to  Connah's  Quay  and  for  other 
purposes. 

clxvi.  An  Act  for  making  tramways  in  the 
county  of  Kent  and  for  other  purposes. 

clxvii.  An  Act  to  authorise  the  Construction  of 
a  Subway  under  the  River  Thames  from 
King  William  Street  in  the  City  of  London 
to  Short  Street  in  the  Parish  of  St.  Mary 
Newington  in  the  County  of  Surrey  and  for 
other  purposes. 

clxviii.  An  Act  for  empowering  the  North 
Metropolitan  Tramways  Company  to  con- 
struct New  Tramways ;  and  for  other  pur- 
poses. 
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clxix.  An  Act  to  confer  further  powers  on  the 
Perth  General  Station  Committee ;  and  for 
other  purposes. 

clxx.  An  Act  for  authorising  the  Construction 
of  Railways  in  the  county  of  Lincoln  to  be 
called  the  Sutton  and  Willoughby  Railway 
and  for  other  purposes. 

clxxi.  An  Act  to  extend  the  time  for  the  com- 
pulsory purchase  of  lands  for  and  for  the 
completion  of  the  railways  authorised  by 
the  Burry  Port  and  North  Western  Junction 
RailwayAct  1876  and  the  Burry  Port  and 
North  Western  Junction  Railway  Amend- 
ment Act  1881  and  for  other  purposes. 

clxxii.  An  Act  for  incorporating  the  Dundee 
Suburban  Railway  Company  and  for  other 
purpcses. 

clxxiti.  An  Act  for  empowering  the  South 
Stockton  Local  Board  to  acquire  a  share  in 
the  waterworks  undertaking  of  the  Stockton 
and  Middlesbrough  Water  Board  and  for 
other  purposes. 

clxxiv.  An  Act  to  empower  the  Mayor  Alder- 
men and  Burgesses  of  the  Borough  of 
Swansea  to  make  and  maintain  additional 
Waterworks,  to  make  other  provisions  in 
relation  to  their  Waterworks  Undertaking 
to  borrow  money  and  for  other  purposes. 

clxxv.  An  Act  for  the  prevention  of  Encroach- 
ments upon  the  Malvern  Hills,  and  for  other 
purposes. 

clxxvi.  An  Act  to  enable  the  Mayor  and  Com- 
monalty and  Citizens  of  the  City  of  London 
to  establish  a  Free  Steam  Ferry  across  the 
River  Thames  oast  of  London  Bridge  to 
apply  the  income  and  to  raise  monies  on  the 
secarity  of  the  rents  and  profits  of  the 
Bridge  House  Estates  and  for  other  pur- 
poses. 

clxvii.  An  Act  for  incorporating  and  confer- 
ring powers  on  the  Weston-super-Mare 
Grand  Pier  Company ;  and  for  other  pur- 
poses. 

clxxviii.  An  Act  to  continue  and  extend  the 
powers  of  the  Bank  of  South  Australia  and 
for  other  purposes. 

clxxix.  An  Act  to  authorise  the  Barrmill  and 
Kilwinning  Railway  Company  to  construct 
new  Railways ;  to  change  the  name  of  the 
Company ;  and  for  other  purposes. 

clxxx.  An  Act  to  enable  the  Mayor  Aldermen 
and  Burgesses  of  the  Borough  of  Dewsbury 
to  make  new  Streets  and  Street  Improve- 
ments and  to  make  further  provision  for  the 
Improvement  and  good  Government  of  the 
Borough  and  for  other  purposes. 
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clxxxi.  An  Act  to  incorporate  a  Company  for 
the  Construction  of  tne  Bore  and  Chinley 
Railway  and  for  other  purposes. 

clxxxii.  An  Act  to  enable  the  Dublin  Wicklow 
and  Wexford  Railway  Company  to  construct 
in  the  Ci^of  Dublin  connecting  Railways 
between  Westland  Row  Terminus  and  the 
Railways  of  the  G-reat  Northern  Railway 
(Ireland)  and  the  Midland  Grreat  Western 
Railway  (Ireland)  on  the  north  side  of  the 
River  Liffey  to  be  called  the  City  of  Dublin 
Junction  Railways  and  for  other  purposes. 

clxxxiii.  An  Act  to  authorise  the  Highland 
Railway  Company  to  construct  new  Rail- 
ways ;  and  for  other  purposes. 

clxxxiy.  An  Act  to  amalgamate  the  under- 
takings of  the  Highland,  the  Sutherland, 
and  the  Sutherland  and  Caithness  Railway 
Companies,  and  the  Duke  of  Sutherland  s 
Railway ;  and  for  other  purposes. 

clxxxy.  An  Act  to  authorise  the  Metropolitan 
Railway  Company  to  deviate  parts  of  the 
Rickmansworth  Extension  Railway  and 
Chorley  Wood  Lane  to  purchase  additional 
lands  to  extend  the  time  for  compulsory  pur- 
chase of  lands  and  completion  of  works  to 
give  effect  to  an  arrangement  for  vesting  in 
them  the  powers  to  make  and  maintain 
Railway  No.  2  authorised  by  the  Metro- 
politan and  District  Railways  (City  Lines 
and  Extensions)  Act  1879  to  provide  for 
consolidation  of  debenture  stocKS  and  for 
other  purposes. 

clxxxvi.  An  Act  to  extend  some  of  the  powers 
of  the  Sutton  Bridge  Dock  Company  to 
make  further  provisions  with  respect  to 
their  unissued  capital  and  for  other  pur- 
poses. 

clxxxvii.  An  Act  for  incorporating  a  Board  of 
Drainage  Commissioners  with  powers  to 
drain  and  improve  certain  lanos  in  the 
townships  of  Reedness  and  Swinefleet  in  the 
parish  of  Whitgifb  in  the  West  Riding  of  the 
County  of  York. 

clxxxviii.  An  Act  to  alter  and  amend  the 
Clacton-on-Sea  Special  Drainage  District 
Act  1880. 

clxxxix.  An  Act  to  enable  the  Trustees  for  the 
District  and  Harbour  of  Maryport  to  raise  a 
further  Sum  of  Money  for  the  Improvement 
of  the  Harbour  of  Maryport  ana  for  other 
purposes. 

cxc.  An  Act  for  constituting  a  portion  of  the 
Railways  authorised  by** the  North  Corn- 
wall Railway  Act  1882  "  a  separate  Under- 
taking ;  and  for  other  purposes. 

xci.  An  Act  to  authorise  the  London  Southern 
Tramways  Company  to  raise  additional 
capital  and  for  other  purposes. 


cxcii.  An  Act  to  extend  the  time  for  con- 
structing the  North  London  Tramways ;  to 
empower  the  North  London  Tramways  (>>in- 
pany  to  raise  additional  Capital,  and  for 
other  purposes. 

cxciii.  An  Act  to  extend  the  Time  for  the  Com- 
pulsory Purchase  of  Lands  for  the  Uxbridge 
and  Rickmansworth  Railway. 

cxciv.  An  Act  for  reviving  and  rendering  valid 
certain  Letters  Patent  granted  to  ^ward 
Wright  for  Improvements  in  Paint  Brushes. 

cxcv.  An  Act  for  authorising  the  Liskeard 
and  Caradon  Railway  Company  to  extend 
their  Railway  to  Launceston  and  for  ao- 
thorising  arrangements  between  them  and 
the  Liskeard  and  Looe  Union  Canal  ComponT 
and  for  other  purposes. 

cxcvi.  An  Act  to  amend  the  Neath  Harbonr 
Acts,  to  alter  the  Constitution  of  the  Neath 
Harbour  CommiBsioners,  to  authorise  the 
Construction  of  new  Works,  and  to  confinn 
and  regulate  the  borrowing  of  moneys,  and 
for  other  purposes. 

cxcvii.  An  Act  for  incorporating  the  West 
Worthing  Waterworks  and  BatSs  GompaDj 
and  for  vestinff  the  West  Worthing  Water- 
works and  Baws  in  tiiat  Company  and  for 
other  purposes. 

cxoviii.  An  Act  for  conferring  further  power? 
on  the  Soui^  Eastern  Railway  Company  in 
respect  to  their  own  undertaking  ana  of  the 
unaertakings  of  other  Companies. 

cxcix.  An  Act  to  incorporate  and  confer 
powers  on  the  Birmingham  Compresaed-Air 
Power  Company  and  for  ot^er  purposes. 

cc.  An  Act  to  revive  and  extend  the  powers 
of  the  Cleveland  Extension  Mineral  Railway 
Company. 

cci.  An  Act  for  conferring  further  powers  on 
the  Southwark  and  Vauxhall  Water  Com- 
pany. 

ccii.  An  Act  to  empower  the  Taff  Yale  Railway 
Company  to  construct  a  New  Railway  at 
Cardiff  and  to  acquire  additional  Lands  and 
to  raise  farther  Capital  and  for  other  pur- 
poses. 

cciii.  An  Act  to  amend  the  Stocktcm  and 
Middlesbroueh  Corporations  Waterworks 
Act  1876  ana  to  confer  further  powers  npon 
the  Corporations  of  the  Boroughs  of  Stockton- 
on-Tees  and  Middlesbrough  and  the  Stockton 
and  Middlesbrough  Water  Board  for  the 
supply  of  Water  to  the  said  Boroughs  and 
their  neighbourhoods  and  for  other  purpoett. 

cciv.  An  Act  to  provide  for  the  vesting  of  the 
undertaking  of  the  Eastern  Bengal  Bailwar 
Company  in  the  Secretary  of  State  in  Cooncil 
of  India  and  for  other  purposes. 


STATUTES  {Local),  47  &  48  VICTORIA,  1884. 


227 


ccv.  An  Act  to  enable  the  Great  North  of 
Scotland  Bailwaj  Company  to  extend  their 
Railway  to  Bosehearty,  in  the  Oonnty  of 
Aberdeen,  and  for  other  purposes. 

ccvL  An  Act  to  authorise  the  Great  Western 
Hallway  Company  to  make  and  maintain 
certain  railways  in  the  county  of  Gloucester 
and  to  acquire  lands  and  to  confer  further 
powers  upon  that  Company  and  the  Corpora- 
tion of  Carmarthen  the  Swindon  and  Chel- 
tenham Extension  Railway  Company  and 
the  Llanelly  Harbour  and  Bnrry  Kavigation 
Commissioners ;  and  for  other  purposes. 

ccvii.  An  Act  for  conferring  farther  powers 
upon  the  London  and  North  Western  Bail- 
way  Company  in  relation  to  their  own  under- 
taking and  other  undertakings  in  which  they 
are  interested  jointly  with  other  companies 
and  also  for  conferring  powers  upon  the 
North  Staffordshire  Bailway  Company  the 
Great  Western  Bailway  Company  the  Lan- 
cashire and  Yorkshire  Bailway  Company 
and  the  Manchester  Sheffield  and  Lincoln- 
shire Bailway  Company  in  relation  to  such 
other  undertakings  and  upon  the  Manchester 
South  Junction  and  Altrincham  Bailway 
Company  in  relation  to  their  own  under- 
taking and  for  vesting  in  the  London  and 
North  Western  Bailway  Company  the  under- 
taking of  the  Vale  of  Towy  Bailway  Company 
and  for  other  purposes. 

ccviii.  An  Act  to  provide  for  a  further  Supply 
of  Water  to  the  Town  of  Northampton  and 
adjacent  places  and  for  other  purposes. 

P.  ccix.  An  Act  to  provide  for  ascertaining 
any  Bights  of  Common  or  other  rights  in  or 
over  Strensall  Common,  in  the  North  Biding 
of  the  county  of  York,  and  for  the  acquisition 
and  compensation  of  such  rights,  and  the 
use  of  the  said  Common  and  adjoining  land 
for  military  and  other  purposes. 

P.  ccx.  An  Act  to  confirm  certain  Provisional 
Orders  of  the  Local  Government  Board  re- 
lating to  the  Local  Government  District  of 
Arlecdon  and  Frizington,  the  Borough  of 
Bradford  (Yorks),  the  Falmouth  United 
Sewerage  District,  the  Special  Drainage 
District  of  Flaxley,  the  Local  Government 
Districts  of  Holmfirth  and  Lindfield,  the 
Borough  of  Over  Darwen,  the  Local  Grovem- 
ment  Districts  of  Bothwell  and  Saint  Mary 
Church,  and  the  Warwick  Joint  Hospital 
District. 

P.  ccxi.  An  Act  to  confirm  certain  Provisional 
Orders  of  the  Local  Government  Board  re- 
lating to  the  City  and  County  of  Bristol,  the 
Cities  of  Carlisle  and  Coventry,  the  Local 
Government  District  of  Northwich,  the 
Borough    of  Preston,  the    Bural  Sanitary 


District  of  the    Taunton  Union,    and   the 
Borough  of  Warrington. 

P.  ccxii.  An  Act  to  confirm  certain  Provisional 
Orders  of  the  Local  Government  Board  re- 
lating to  the  Improvement  Act  District  of 
Bournemouth,  the  Special  Drainage  District 
of  Clacton-on-Sea,  the  Local  Government 
District  of  Famham,  the  Boroughs  of  Hythe 
and  Margate,  the  Improvement  Act  Districts 
of  Milton-next- Sittingbourne  and  West 
Worthing,  and  the  City  of  Winchester. 

P.  ccxiii.  An  Act  to  confirm  certain  Provisional 
Orders  of  the  Local  Government  Board  for 
Ireland  under  the  Labourers  (Ireland)  Act, 
1883,  relating  to  the  Unions  of  Clonmel, 
Croom,  Glin,  Kanturk,  Limerick,  Lismore, 
Macroom,  Mnllingar,  Bathkeale,  and  Wex- 
ford. 

P.  ccxiv.  An  Act  to  confirm  certain  Provisional 
Orders  of  the  Local  Government  Board  re- 
lating to  the  Accrineton  and  Church  Outfall 
Sewerage  District,  the  Boroaghs  of  Bangor, 
Barnsley,  and  Burnley,  ihe  Local  Govern- 
ment District  of  Fulwood,  the  City  of 
Liverpool,  the  Local  Government  District  of 
Llanelly,  the  Borough  of  Middlesbrough, 
the  Improvement  Act  District  of  Milford, 
and  the  Borough  of  Nottingham. 

P.  ccxv.  An  Act  to  confirm  certain  Provisional 
Orders  of  the  Local  Government  Board  re- 
lating to  the  Borough  of  Aberavon,  the 
Local  Government  Districts  of  Brighouse, 
and  Denton  and  Haughton,  the  City  of  Man- 
chester, and  the  Local  Government  Districts 
of  Shipley,  Skelton  and  Brotton,  Sowerby 
Bridge,  and  Sutton  in  Ashfield. 

P.  ccxvi.  An  Act  to  confirm  certain  Provisional 
Orders  made  by  the  Board  of  Trade  under 
the  General  Pier  and  Harbour  Act,  1861, 
relating  to  Aldborou^h,  Baltimore  and 
Skibbereen,  Carlingfora  Lough,  Chatham, 
Cromer,  Cnllen,  Dawlish,  Eyemouth,  Fra- 
serburgh, Hove,  and  Newlyn. 

P.  ccxvii.  An  Act  to  confirm  a  Provisional 
Order  of  the  Lord  Lieutenant  and  Privy 
Council  in  Ireland  relating  to  the  West 
Clare  Bailway. 

P.  ccxviii.  An  Act  to  confirm  a  Provisional 
Order  of  the  Lord  Lieutenant  and  Privy 
Council  in  Ireland  relating  to  the  Clogher 
Valley  Tramway. 

ccxix.  An  Act  for  providing  a  better  supply  of 
Water  to  the  high-level  districts  of  the 
borough  of  Belfast  and  other  places  adjacent 
thereto ;  for  conferring  further  powers  on 
the  Belfast  Water  Commissioners ;  and  for 
other  purposes. 

ccxx.  An  Act  to  empower  the  Coventry  and 
District  Tramways  Company  to  abandon  the 
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construction  of  one  of  their  aathorised 
Tramways ;  to  extend  the  time  for  construct- 
ing the  remainder  of  their  authorised  works, 
and  for  other  purposes. 

ccxxi.  An  Act  to  authorise  the  Construction  of 
a  Railway  from  the  Bishop's  Castle  Railway 
at  Lydham  in  the  county  of  Salop  to  Mont- 
gomery in  the  County  of  Montgomery. 

ccxxii.  An  Act  to  enable  the  Mayor  Aldermen 
and  Burgesses  of  the  Borough  of  Cardiff  in 
the  county  of  Glamorgan  to  obtain  a  supply 
of  water  from  the  River  Taff  Fawr  in  Bre- 
conshire ;  and  to  make  further  provision  for 
the  improvement  and  Rood  government  of 
the  borough ;  and  for  other  purposes. 

ccxxiii.  An  Act  for  enabling  the  Metropolitan 
Board  of  Works  to  make  certain  New  Streets 
in  the  Metropolis ;  for  amending  the  Metro- 
politan Street  Improvements  Act  1877 ;  for 
conferring  further  powers  upon  the  said 
Board  with  respect  to  Plumstead  Common 
and  Hackney  Commons  and  for  other  pur- 
poses. 

ccxxiv.  An  Act  for  authorising  the  construc- 
tion of  a  railway  in  Lancashire,  to  be  called 
the  Blackpool  Railway  ;  and  for  other  pur- 
poses. 

ccxxv.  An  Act  to  empower  the  Metropolitan 
Railway  Company  to  extend  their  Railway 
to  Hendon  in  the  county  of  Middlesex  and 
for  other  purposes. 

ccxxvi.  An  Act  to  authorise  the  making  of 
Railways  in  the  County  of  Lancaster  to  con- 
nect the  Railway  of  the  West  Lancashire 
Railway  Company  with  the  Railway  of  the 
Southport  and  Cheshire  Lines  Extension 
Railway  Company  and  for  other  purposes. 

ccxxvii.  An  Act  to  authorise  the  Mersey  Rail- 
way Company  to  make  a  Branch  Railway  in 
Birkenhead  and  for  other  purposes. 

ccxxviii.  An  Act  for  enabling  the  Metropolitan 
Board  of  Works  to  alter  the  situation  of  the 
New  Battersea  Bridge  authorised  by  "  The 
Metropolitan  Bridges  Act  1881"  and  for 
other  purposes. 

ccxxix.  An  Act  to  confer  fui'ther  Powers  on 
the  Metropolitan  District  Railway  Company. 

ccxxx.  An  Act  to  enable  the  West  Lancashire 
Railway  Company  to  extend  their  Railway 
to  the  Preston  Docks  in  the  county  of  Lan- 
caster and  to  confer  further  powers  in  rela- 
tion to  their  Undertaking  on  the  Company 
and  for  other  purposes. 

ccxxxi.  An  Act  for  vesting  in  the  Plymouth 
Devonport  and  South  Western  Junction 
Railway  Company  the  powers  conferred  by 
**  The  Devon  and  Cornwall  Central  Railway 
Act,  1882  **  and  for  the  abandonment  of  a 
portion  of  the  Railway  aathorised  by  that 


Act  and  for  the  dissolution  of  the  Devon 
and  Cornwall  Central  Railway  Company  and 
for  other  purposes, 
ccxxxii.  An  Act  for  extending  the  boundaries 
of  the  city  of  York  and  county  of  the  same 
city ;  for  consolidating  and  amending  variouB 
provisions  of  the  Local  Acts  in  force  within 
the  city  ;  and  for  other  purposes. 

ccxxxii.  An  Act  to  anthorise  the  Leominster 
and  Bromyard  Railwirr  Company  to  com- 
plete their  authorised  Railway  from  Steena 
Bridge  to  Bromyard;  and  for  other  pur- 
poses. 

ccxxxiv.  An  Act  for  incorporating  the  Chatham 
and  Brompton  Tramways  Company  and  em- 
powering them  to  oonstmct  street  tramways 
in  the  parishes  of  Chatham  and  Gillingfaam 
in  the  county  of  Kent  and  for  otiier  pur- 
poses. 

ccxxxv.  An  Act  for  conferring  further  powers 
upon  the  Great  Western  Railway  Company 
in  connexion  with  their  own  and  other 
Undertaking  and  upon  them  and  other 
Companies  m  connexion  with  Undertakings 
in  which  they  are  jointly  interested;  for 
nesting  in  the  Great  Western  Railway  Com- 
pmy  the  Undertakings  of  the  Goleford 
Railway  Company  and  ttie  Bristol  and  North 
Somerset  Railway  Company;  for  autho- 
rising and  confirming  agreements  between 
the  Great  Western  Railway  Company  and 
other  Companies  ;  and  for  other  purposes. 

ccxxxvi.  An  Act  to  revive  the  powers  and 
extend  the  time  for  the  compulsory  Purchase 
of  Lands  for  and  to  extend  the  time  for  the 
completion  of  parts  of  the  Railways  of  the 
Rosebush  and  Fishguard  Railway  Company 
to  enable  that  Company  to  raise  additional 
Capital  to  change  the  name  of  the  Compiiiy 
and  for  other  purposes. 

ccxxx vii.  An  Act  for  the  construction  main- 
tenance and  regulation  of  a  Pier  and  Lift  at 
Folkestone  in  the  county  of  Kent  and  for 
other  purposes. 

ccxxxviii.  An  Act  for  incorporating  and  con- 
ferring powers  on  the  Llandrindod  Wells 
Water  Company. 

ccxxxix.  An  Act  to  consolidate  the  city  of 
Chester  into  one  parish;  make  improved 
provision  for  the  levying  of  Rates ;  provide 
for  the  issue  of  Corporation  Stock;  make 
provision  as  to  Markets  and  Fairs ;  for  free- 
ing the  Dee  Bridges  of  Tolls ;  and  for  the 
improvement  government  and  health  of  the 
city ;  to  amend  the  Improvement  Act;  and 
for  other  purposes. 

ocxl.  An  Act  to  extend  the  time  for  the  com- 
pletion uf  the  IVamways  authorised  by  the 
Plymouth  Devonporc  and  Dis^ct  Tramways 
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STATUTES  {Local),  47  &  48  VICTORIA,  1884. 


229 


ccxli.  An  Act  to  aathorise  the  Construction  of 
Street  Tramways  in  certain  parts  of  Edin- 
burgh and  Leith ;  and  for  other  purposes. 

ccxlii.  An  Act  for  incorporating  the  Halifax 
High  Lerel  and  North  and  South  Junction 
Bauway  Company  and  authorising  them  to 
make  and  maintain  the  Halifax  High  Level 
and  North  and  South  Junction  Railway  and 
for  other  purposes. 

ccxliii.  An  Act  to  revive  and  extend  the  powers 
of  the  several  Acts  relating  to  the  Poul- 
nasherry  Beclamation;  and  for  other  pur- 
poses. 

ccxliv.  An  Act  to  authorise  the  Lea  Bridge 
Leyton  and  Walthamstow  Tramways  Com- 
pany to  construct  new  Tramways  in  the 
counties  of  Middlesex  and  Essex  and  for 
other  purposes. 

ocxlv.  An  Act  for  empowering  the  Botherham 
and  Bawtr^  Bailway  Company  to  raise  addi- 
tional Capital ;  and  for  other  purposes. 

ccxlvi.  An  Act  for  incorporating  and  conferring 
powers  on  the  Tendring  Hundred  Water- 
works Company. 

ccxlvii.  An  Act  for  authorising  the  London 
and  South-western  Bailway  Company  to 
construct  additional  works  and  to  purcnase 
additional  lands  and  for  conferring  other 
powers  upon  them ;  for  the  widening  of  the 
Somerset  and  Dorset  Bailway;  for  autho- 
rising agreements  between  the  Company 
and  the  Wimbledon  and  West  Metropolitan 
Junction  Bailway  Company ;  and  for  other 
purposes. 

ccxlviii.  An  Act  to  authorise  the  construction 
of  a  Bailway  from  Pwllheli  to  Forthdinlloyn 
in  the  countv  of  Carnarvon ;  and  for  other 
purposes. 

ccxlix.  An  Act  for  incorporating  the  West 
Gloucestershire  Water  Company  and  con- 
ferring powers  upon  them  with  reference  to 
the  construction  of  Works  and  the  supply  of 
Water  and  otherwise,  and  for  other  pur- 
poses. 

P.  ccl.  An  Act  to  confirm  a  Provisional  Order 
made  bv  the  Scotch  Education  Department 
under  the  Education  (Scotland)  Act,  1878,  to 
enable  the  School  Board  for  Ardchattan  and 
Muckaim,  in  the  county  of  Argyll,  to  put 
in  force  the  Lands  Clauses  Consolidation 
(Scotland)  Act,  1845,  and  the  Acts  amending 
the  same. 

P.  ccli.  An  Act  to  confirm  a  Provisional  Order 
of  the  Local  Government  Board  for  Ireland 
under  the  Labourers  (Ireland)  Act,  1883, 
relating  to  the  Drogheda  Union. 


colii.  An  Act  to  enable  the  €K)lden  Valley 
Bailway  Company  to  abandon  a  portion  of 
their  authorised  Bailway ;  to  construct  new 
Bailways ;  and  for  other  purposes. 

ccliii.  An  Act  to  authorise  the  Wirral  Bailway 
Company  to  make  a  Branch  Bailway  to 
Birkenhead  and  for  other  purposes. 

ccliv.  An  Act  to  authorise  the  Hull  Bamslev 
and  West  Biding  Junction  Bailway  and  Dock 
Company  to  raise  further  money  by  deben- 
tures. 

cclv.  An  Act  to  enable  the  Mayor  Aldermen 
and  Burgesses  of  the  City  of  Bristol  to 

Purchase  the  Undertakings  of  the  Bristol 
*ort  and  Channel  Dock  Companv  the  Bristol 
Port  and  Channel  Dock  Warenouse  Com- 
pany Limited  and  the  Portishead  Ware- 
house Companv  Limited  and  the  Dock 
Undertaking  of  the  Bristol  and  Portishead 
Pier  and  Bailway  Company  and  for  other 
purposes. 

cclvi.  An  Act  to  authorise  the  Great  Western 
Bailway  Company  to  acquire  the  Pier  and 
Bailway  Unaertaking  of  the  Bristol  and 
Portishead  Pier  and  Bailway  Company  and 
for  other  purposes. 

cclvii.  An  Act  to  authorise  the  Construction 
of  a  Dock  at  Barry  Island  and  Bailways  and 
Works  in  Glamorganshire  connected  there- 
with and  for  other  purposes. 

cclviii.  An  Act  to  authorise  the  Easton  and 
Church  Hope  Bailway  Company  to  make 
branch  railways  in  the  Parish  of  Portland  in 
the  County  of  Dorset  and  for  other  pur- 
poses. 

cclix.  An  Act  to  amend  the  provisions  of  the 
London  and  South-western  and  Metropolitan 
District  Bailway  Companies  (Kingston  and 
London  Bailway)  Act  1882. 

cclx.  An  Act  for  constructing  a  Subway  or 
Tunnel  between  East  and  West  Cowes  under 
the  Biver  Medina  and  approaches  thereto 
and  for  other  purposes. 

cclxi.  An  Act  for  empowering  the  Milford 
Docks  Company  to  construct  railways,  and 
for  other  purposes. 

cclxii.  An  Act  to  increase  the  number  of 
Aldermen  and  Councillors  of  the  Borough  of 
Brighton:  to  authorise  the  Corporation  of 
the  said  Borough  to  make  ana  maintain 
certain  Works  and  Improvements  to  provide 
a  new  Market  to  regulate  the  Bace-course 
and  certain  Squares  and  Enclosed  Places 
and  Burial  Grounds  to  purchase  Lands  and 
to  make  further  provision  for  the  good 
Government  of  the  Borough  and  to  borrow 
further  moneys :  and  for  other  purposes. 
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i.  All  Act  to  enable  the  Executors  and  sur- 
viving Trustee  of  the  Will  of  Augustus  John 
Smith  Esquu'e  deceased  to  surrender  exist- 
ing Leases  and  to  accept  a  new  Lease  of  the 
Scilly  Isles  and  to  determine  a  Trust  for 
Accumulation  contained  in  the  said  Will 
and  for  other  purposes. 

^.  An  Act  to  authorise  certain  arrangements 
with  regard  to  the  Trust  Estate  of  the  late 
Robert  Montgomery  Hamilton  LordBelhaven 
and  Stenton,  and  to  empower  his  Tinistee  to 
carry  the  same  into  effect. 

3,  An  Act  to  confirm  certain  Leases  Convey- 
ances and  Assignment  under  the  Will  of 
William  Hallett  Esquire  deceased  and  to 


give  the  Trustees  powers  of  leasing  and  sale 
and  for  other  purposes. 

4»  An  Act  to  enable  the  Sale  of  the  Glelic 
Lands  of  the  Rectory  of  Winwick,  in  the 
County  Palatine  of  Lancaster,  and  the 
disposal  of  the  proceeds  for  the  endowment 
of  that  Rectory,  and  additional  endowments 
of  other  benefices. 

5,  An  Act  to  further  amend  ''The  Earl  of 
Aylesford's  Estate  Act,  1882." 

6.  An  Act  to  facilitate  the  Sale,  free  from 
incumbrances,  of  the  Estates  in  England 
and  Ireland  of  the  Right  Honoorable 
William  Reginald  Earl  of  Devon,  and  the 
Honourable  Edward  Baldwin  Courtenay, 
commonly  called  Lord  Courtcnay. 
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Note. — The  capital  letters  placed  after  the  chapter  have  the  following  Bignification : — 

E.  that  ihe  Act  relatea  to  England  (and  Wales,  if  it  so  extend). 

Scotland  ezclnsively. 
Ireland  ezclnsively. 
Wales  excloflivelv. 
England  and  Ireland. 
England  and  Scotland. 

Great  Britain  and  Ireland  (and  Colonies,  if  it  so  extend). 
The  Colonies,  or  any  of  them. 
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Several  Fnblic  Acts  of  a  Local  Character  which  have  been  placed  among  the  Local  Acts  are 
included  in  this  Index.  These  Acts  are  distinguished  by  their  Chapters  being  given  in 
Boman  Numerals. 


Aberdeen  Improvement  Order 
Confirmation;  to  confirm  a 
a  Provisional  Order  made 
under  the  Artizans  and  La- 
bourers Dwellings  Improve- 
ment (Scotland)  Acts,  1875 
and  1880  (38  &  39  Vict 
c.  49.  and  43  Vict.  c.  2.),  re- 
lating to'  the  improvement  of 
tiie  Burgh  of  Aberdeen 

Acts  of  Parliament.  See  Ex- 
piring Laws  Continuance. 
Summary  Jurisdiction.  Tarn- 
pike  Acts  Continuance. 

Aoministration  of  Justice.  See 
Bankruptcy  Appeals  (County 
Courts).  Bankruptcy  Frauds 
and  Disabilities.  Cholera 
Hospitals.  Colonial  Attor- 
neys Belief.  Colonial  Pri- 
soners Bemoval.  Criminal 
Lunatics.  Greek  Marriages. 
Indian  Marine  Service.  In- 
testates Estates.  Married 
Women's  Property.  Matri- 
monial Causes.  Municipal 
Elections  (Corrupt  and  Il- 
legal Practices).  National 
Debt  (Conversion  of  Stock). 


Chftp. 


•  •  •      tN 
cvui.    S. 


Naval  Discipline.  Oyster 
Cultivation.  Pensions  and 
Yeomanry  Pay.  Post  OflBce 
(Protection).  Prisons.  Pro- 
secution of  Offences.  Be- 
formatory  and  Industrial 
Schools  (Manx  Children). 
Settled  Land.  Sheriff  Court 
Houses.  Summary  Juris- 
diction. Summary  Jurisdic- 
diction  over  Children.  Su- 
preme Court  of  Judicature. 
Yorkshire  Begistries. 

Alkali,  &c.  Works  Begulation 
Act,  1881.  See  Local  Govern- 
ment Board's  Orders  Confir- 
mation (a). 

Animals  (CSontagious  Diseases) ; 
to  amend  the  Contagious 
Diseases  (Animals)  Act,  1878 
(41  &  42  Vict.  c.  74.)  - 

to  enable  Local  Authori- 
ties to  transfer  the  whole  or 
certain  parts  of  their  Districts 
for  the  purposes  of  the  Con- 
tagious Diseases  (Animals) 
Act,  1878  (41  &  42  Vict.  c.  74.), 
to  the  Districts  of  neighbour- 
ing Local  Authorities 


Cliap. 


13.    U.K. 


47.    TJ.K. 
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Chap. 

Appeals  in  Bankruptcy  (County 
Courts);  to  amend  the  Law 
as  to  Appeals  in  Bankraptcy 
from  County  Courts  -  -      9.    E. 

Appropriation  of  Supplies;  to 
apply  the  sum  of  37,827,299?. 
out  of  the  Consolidated  Fund 
to  the  Service  of  the  year 
ending  on  the  Slst  day  of 
March  1885,  and  to  appro- 
priate the  Supplies  granted 
in  this  Session  of  Parliament    73.    n.K. 

Army ;  to  provide,  during 
twelve  montns,  for  the  Disci- 
pline and  Regulation  of  the 
Army-  -  -  -      8.    U.K. 

Artizans  and  Labourers  Dwel- 
liogs  Improvement  (Scotland) 
Acts.  See  Aberdeen  Im- 
provement Order  Confirma- 
tion. 

Attorneys  (Colonial).  See  Co- 
lonial Attorneys  Belief. 

Audit  of  Public  Accounts.  See 
Revenue. 

Bankruptcy  Appeals  (County 
Courts);  to  amend  the  Law 
as  to  Appeals  in  Bankruptcy 
from  County  Courts  -  -      9.    E. 

Bankruptcy  Frauds  and  Dis- 
abilities; to  apply  to  Scot- 
land certain  provisions  of 
the  Bankruptcy  Act,  1883 
(46  &  47  Vict.  c.  62.)  -  -    16.    S. 

Benefices  (Ecclesiastical).  See 
Improvement  of  Lands. 

Benefices  (Tiverton  Portions) 
Consolidation  Amendment ; 
to  amend  certain  provisions 
of  the  Acts  third  and  fourth 
Victoria,  chapter  one  hundred 
and  thirteen,  and  thirty- 
second  and  thirty-third 
Victoria,  chapter  ninety-four, 
in  relation  to  the  Consolida- 
tion of  Benefices  called  **  Me- 
dieties,"  or  **  Portions,"  and 
to  extend  the  same  to  the 
parish  of  Tiverton,  in  the 
county  of  Devon        -  -    civ.    E. 

Bishopric  of  Bristol ;  to  provide 
for  the  disunion  of  the  Sees 
of  Gloncestor  and  Bristol,  and 
the  constitution  of  a  separate 
Bishopric  of  Bristol  -  -    66.    E. 

Bishopric  of  Newcastle.  See 
Newcastle  Chapter. 

Board  of  Works.  See  Metro- 
politan Board  of  Works. 


Chap. 
Boston  Election.    Sw  Corrupt 

Practices      (Suspension     of 

Elections). 

Brand,  Bight  Hon.  Sir  Heniy. 
See  Speaker,  Mr.,  Betirement 
of. 

Bristol  (Bishopric  of);  to  pro- 
vide for  the  disunion  of  the 
Sees  of  Gloucester  and  Bris- 
tol, and  the  constitution  of  a 
separate  Bishopric  of  Bristol    66.   £. 

Brokers  of  Cit^  of  London.  See 
London  Brokers'  Belief. 

Building  Societies;  to  amend 
the  Building  Societies  Act, 
1874  (37  &  38  Vict.  c.  42.)     -    4L  U.K. 

Burial  Grounds  (Disused);  for 

,  preventing  the  erection  of 
Buildings  on  Disused  Burial 
Grounds         -  -  -    72.    E. 

Byelaws.    See  Public  Health. 


Canal  Boats;  to  amend  the 
Canal  Boats  Act,  1877  (40  A 
41  Vict.  c.  60.)  -  .    75.    K 

Canterbury  Election.  See  Cor- 
rupt Practices  (Suspension  of 
Elections). 

Carriage  Duties.  See  Cnstoms 
and  Inland  Bevenue. 

Chartered  Companies ;  to  de- 
clare the  Law  relating  to  tiie 
Incorporation  of  Chartered 
Companies     -  -  -    56.    U.K. 

Chelsea  (Royal  Military  Asy- 
lum). See  Royal  Military 
Asylum,  Chekea. 

Chester  Election.  See  Corrupt 
Practices  (Suspension  of 
Elections). 

Children,  Summary  Jurisdic- 
tion over ;  to  amend  the  Sum- 
mary Jurisdiction  (Ireluid) 
Acts,  BO  far  as  they  relate  to 
Children  and  yonng  Persons    19.    L 

Cholera  Hospitals;  to  enable 
sanitary  authorities  in  Ire- 
land to  take  possession  of 
land  for  the  erection  of  tem- 
porary Cholera  Hospitals      -    59.    I. 

Cholera,  &c.  Protection;  to 
make  better  [provision  against 
Cholera  and  other  dangerous 
Epidemic  Diseases    -  -    69.    L 

Chnrch  Building,  &c.  Acts 
Amendment ;  to  further 
amend  the  New  Parishes  Acts 
and  the  CJhnrch  Building 
Acts    •  -  •,  .    65.    £. 
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Chap. 


City  of  London  Brokers.  See 
London  Brokers'  Belief. 

City  of  Norwich  (Moosehold 
Heath) : 

to  confirm  a  Scheme  [cer- 
tified bj  the  Land  Commis- 
sioners for  England]  under 
the  City  of  Norwich  Act,  1867 
(30  &  31  Vict.  c.  cii.),  rela- 
ting to  Mousehold  Heath,  in 
the  county  of  the  city  of 
Norwich         ...    iii. 

Coast  Fisheries  of  Ireland.  See 
Sea  and  Coast  Fisheries  Fund. 

Colonial  Attorneys  Relief;  to 
amend  the  Colonial  Attor- 
neys Belief  Act  (20  &  21 
Vict.  c.  39.  and  37  &  38  Vict, 
c.  41.)  -  -  -    24. 


E. 


U.K. 


Colonial  Prisoners  Bemoval ;  to 
make  farther  provision  re- 
specting the  removal  of  Pri- 
soners and  Criminal  Lunatics 
from  Her  Majesty's  posses- 
sions out  of  the  United  King- 
dom   -  -  -  -    31.  U.K.,  Ac. 

Commissioners  of  Public  Works 
in  Ireland.  See  Dublin 
Science  and  Art  Museum. 
Public  Works  Loans. 

Commissioners  of  Woods,  &c. 

See  Boyal  Military  Asylum, 

Chelsea. 
Commissioners  of  Works,   &c. 

See  Boyal  Military  Asylum, 

Chelsea. 

Commons  Begulatiou  Order 
Confirmation : 

to  confirm  the  Provisional 

Order  for  the  Begulation  of 
Bedhill  and  Earlswood  Com- 
mons, situate  in  the  parishes 
of  Beigate  and  Horley  (Sur- 
rey) in  pursuance  of  a  Ueport 
of  the  Xand  Commissioners 
for  England   -  -  •      1.     £. 

Companies  (Chartered);  to  de- 
clare the  Law  relating  to  the 
Incorporation  of  Chartered 
Companies      •  -  .    56.    U.K. 

Companies  (Pablic).  i^ee  Tram- 
ways and  Public  Companies. 

Confirmation  of  Byolaws  (Pub- 
lic HesJth);  to  amend  the 
PubUc  Health  Act,  1875  (38 
&  39  Vict.  c.  55.),  so  far  as 
relates  to  the  Confirmation  of 
Byelaws  -  -  -    12.    £. 


Consolidated  Fund: 


Chap. 


No.  1 
-    to 


A 


the 


sum  of 
11,817,505^.  14kr.  lOd.  out  of 
the  Consolidated  Fund  to  the 
Service  of  the  years  ending  on 
the  31st  day  of  March  1883, 
1884,  and  1885 

No.  2: 
to    apply    the    sum    of 


4.     U.K. 


6,519,368Z.  out  of  the  Con- 
Bolidated  Fund  to  the  Service 
of  the  year  ending  on  the  31st 
day  of  March  1885     -  -     15. 

to    apply    the    sum    of 


U.K. 


37,827,299i.  out  of  the  Con- 
solidated  Fund  to  the  Service 
of  the  year  ending  on  the  3l8t 
day  of  March  18B5,  and  to 
appropriate  the  Supplies 
granted  in  this  Session  of 
Parliament     -  •  -    73. 

Cont-agious  Diseases  (Animals) ; 
to  amend  the  Contagious 
Diseases  (Animals)  Act,  1878 
(41  &  42  Vict.  c.  74.)  -  .    13. 

to  enable  Local  Authori- 


U.K. 


U.K. 


ties  to  transfer  the  whole  or 
certain  parts  of  their  Districts 
for  the  purposes  of  the  Con- 
tagious Diseases  (Animals) 
Act,1878  (41  &  42  Vict.  c.  74.), 
to  the  Districts  of  neigh- 
bouring Local  Authorities    -    47.    U.K. 

Conversion  of  Three  per  Cent. 
Stock ;  for  giving  Facilities 
for  the  Conversion  of  Three 
per  Cent.  Stock  into  Stock  of 
a  Lower  Denomination,  and 
for  other   purposes  relating 


thereto 


.    23.    U.K. 


Corrupt  Practices  (Suspension 
of  Elections) ;  to  suspend,  on 
account  of  Corrupt  Practices, 
the  issue  during  the  Proroga- 
tion of  Parliament  of  writs  for 
the  holding  of  an  Election  of 
a  Member  or  Members  to 
servo  in  the  present  Parlia- 
ment for  certain  cities  and 
boroughs  [Boston ;  Canter- 
bury ;  Chester;  Gloucester; 
Macclesfield;  C)xford;  Sand- 
wich] -  -  -  -78. 


E. 
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Chap. 

Corrupt  and  Illegal  Practices 
(Municipal  Elections) ;  for 
the  better  prevention  of  Cor- 
rupt and  Illegal  Practices  at 
Municipal  and  other  Elec- 
tions   -  -  -  -    70.    E. 

County  Courts  (Bankruptcy 
Appeals) ;  to  amend  the  Law 
:is  to  Appeals  in  Bankruptcy 
from  County  Courts  -  -      9.    E. 

County  of  Dublin  Jurors'  and 
Voters*  Revision ;  to  facili- 
tate the  Eevision  of  Lists  of 
Jurors  and  Voters,  and  the 
Eegistration  of  Voters,  in  the 
county  of  Dublin        -  -    35.     I. 

Court  Houses;  to  amend  the 
Sheriff'  Court  Houses  Act, 
1860  (23  &  24  Vict.  c.  79.)     -    42.    S. 

Courts  of  Summary  Jurisdic- 
tion. See  Summary  Jurisdic- 
tion. 

Crab,  &c.  Fisheries.  See  Fish- 
eries. 

Criminal  Lunatics,  &c.;  to 
make  further  provision  re- 
specting the  removal  of 
Prisoners  and  Criminal  Luna- 
tics from  Her  Majesty's  pos- 
sessions out  of  the  United 
Kingdom 

'—  to  consolidate  and  amend 
the  Law  relating  relating  to 
Criminal  Lunatics 

Cultivation  of  Oysters ;  to  pro- 
mote the  Cultivation  of 
Oysters  in  Ireland     - 

Customs  and  Inland  Revenue  ; 
to  grant  certain  Duties  of 
Customs  and  Inland  Revenue, 
to  alter  other  Duties,  and  to 
amend  the  Laws  relating  to 
Customs  and  InlandRevenue. 
[Tea;  Duty  on  Licence  for 
Haclmev  Carriage ;  Reduc- 
tion of  Duties  on  certain 
Carriagee ;  Income  Tax] 

to  amend  the  Law  re- 
lating to  the  Customs  and 
Inland  Revenue,  and  to  the 
Audit  of  Public  Accounts, 
and  for  other  purposes  con- 
nected with  the  Public 
Revenue  and  Expenditure    - 


Dean  and  Chapter  of  Newcastle. 
See  Newcastle  Chapter. 


*Oertain  express   provisions    extend  to  Scotland  and 
Ireliiud. 


31.   U.K.,&c. 


-    64.    B.« 


.    48.    L 


25.    U.K 


62.    U.K. 


Chap. 

Disabilities  (Bankruptcy).  See 
Bankruptcy  Frauos  and  Dis- 
abilities. 

Discipline  of  the  Army.  See 
Army. 

Discipline  of  the  Navy.  See 
Naval  Discipline. 

Diseases  Prevention  (Metropo- 
lis) Act,  1883.  See  Metropo- 
litan Asylum  Bou-d. 

Disused  Burial  Grounds;  for 
preventing  the  erection  of 
Buildings  on  Disused  Burial 
Grounds         -  -  -    72.    E. 

Divided  Parishes,  &c.  Acts, 
1876  and  1882.  See  Local 
Grovemment  Board's  Orders 
Confirmation  (c). 

Drainage,  &c.  Orders  Confir- 
mation ; 

to  confirm  certain  Provi- 
sional Orders  of  the  Land  Com- 
missioners for  England  under 
the  Land  Drainage  Act,  1861 
(24  &  25  Vict.  c.  133.)  [re- 
lating  to  Burgh  Castle  Im- 
provements, situate  in  the 
several  parishes  of  Burgh 
Castle,  Bradwell,  and  Gor- 
leston  with  the  hamlet  of 
Southtown  annexed,  jand  in 
Cobholm  Island,  in  the  parish 
of  Great  Yarmouth,  all  in 
the  county  of  Suffolk ;  and  to 
Donington  Improvemdnts, 
situate  in  the  parish  of 
Donington  (Lincoln)]  -    xli.    £. 

Dublin  Science  and  Art 
Museum;  to  confer  further 
powers  upon  the  Commis- 
sioners of  Public  Works  in 
Ireland  of  acauiring  lands  in 
Dublin  for  all  or  any  of  the 
purposes  of  the  Dublin  Science 
and  Art  Museum  Act,  1877 
(40  &  41  Vict.  c.  ccxxxiv.)     -      6.    I. 

Dublin  (Counter  of)  Jurors'  and 
Voters'  Revision ;  to  focilitate 
the  Revision  of  Lists  of  Jurors 
and  Voters,  and  the  Registra- 
tion of  Voters,  in  the  county 
of  Dublin       -  -  -    35.    I. 

Durham  Cathedral  Canonries. 
See  Newcastle  Chapter. 

Earlswood  Common.  See  Com- 
mons Regulation  Order  Con- 
firmation. 

Ecclesiastical  Lands.  See  Im- 
|)rovement  of  Lands  (Eccie- 
siastical  Benefices). 
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Chap. 

Education  Depax'tment  Order 
Confirmation;  to  confiim  a 
Provisional  Order  made  by 
the  Education  Department 
under  the  Elementary  Edu- 
cation Act,  1870  (33  &  34 
Vict.  c.  76.),  to  enable  the 
School  Board  for  London  to 
put  in  force  the  Lands  Clauses 
Consolidation  Act,  1845,  and 
the  Acts  amending  the  same  -    ciii.    E. 

Education  Department  (Scot- 
land) Order  Uonfirmation ;  to 
confirm  a  Provisional  Order 
made  by  the  Scotch  Educa- 
tion Department  under  the 
Education  (Scotland)  Act, 
1878  (41  &  42  Vict.  c.  78.),  to 
enable  the  School  Board  for 
Ardcbattan  and  Muckaim 
(ArgvU)  to  put  in  force  the 
Lands  Clauses  Consolidation 
(Scotland)  Act,  1845,  and  the 
Acts  amending  the  same      -    ccl.     S. 

Election  of  Members  of  Parlia- 
ment Suspension.  See  Cor- 
rupt Practices  (Suspension  of 
Elections). 

Elections  (Hours  of  Poll) ;  to  ex- 
tend the  Hours  of  Polling  at 
Parliamentary  and  Municipal 
Elections  in  certain  Boroughs    34.    U.K. 

See  also  Corrupt  Practices 

(Suspension  of  Elections). 
Municipal  Elections  (Corrupt 
and  nie^  Practices). 

Electric  Lighting  Orders  Con- 
firmation : 

to  confirm  a  Provisional 

Order  made  by  the  Board  of 
Trade  under  the  Electric 
Lighting  Act,  1882  (45  &  46 
Vict.  c.  56.),  transferring  cer- 
tain Bights,  Powers,  and 
Obligations  under  certain 
Provisional  Orders  to  the 
Edison  and  Swan  United 
Electric  Lisht  Company 
(Limited),  ana  for  other  pur- 
poses -  -  -  -  xiv.  E. 
]No.  2: 

to  confirm  a  similar  Order 

relating  to  Bury  Saint 
Edmund's       -  *  •    xlii.    E. 

No.  3 : 

to  confirm  a  similar  Order 
relating  to  Saint  James, 
Westminster,  Saint  Martin- 
in-the-Fields,  and  Saint 
George,  Hanover  Square 


Cliap. 
Electric  Lighting  Orders — cont. 
No.  4: 

to  confirm  a  similar  Order 

relating  to  the  Falham  Dis- 
trict. -  -  -  -     Ixxxiv.    E. 
Elementaiy     Education     Act, 
1870.    aee  Education  Depart- 
ment Order  Confirmation. 
Epidemic  Diseases.     See  Cho- 
lera, &c.  Protection. 
Expiring  Laws  Continuance ;  to 
continue     various     expiring 
Laws  -            -           -  -    53.    U.K. 
[For    Acta    coniintt^,    see 
Table  A.,  p,  251,  posf] 


Fisheries ;  for  the  further  Pro- 
tection of  Fish  other  than 
Salmon  in  Fresh  Waters       -     11. 

to    amend    the   Fisheries 


(Oyster,  Crab,  and  Lobster) 
Act,  1877  (40  &  41  Vict. 
C.42.)- 

—  to  further  amend  the  Sea 
Fisheries  Act,  1868  (31  &  32 
Vict.  c.  45.)     -  -  - 

See  aleo  Oyster  and  Mussel 


E. 


26.    U.K. 


27.    U.K. 


Ixxvi.    E. 


Fisheries  Order  Confirma- 
tion. 

Fisheries  of  Ireland;  to  pro- 
vide for  the  better  admini- 
stration of  the  Fund  under 
the  control  of  the  Trustees 
to  aid  the  Sea  and  Coast 
Fisheries  of  Ireland ;  and  for 
other  purposes  in  relation 
thereto  -  -  -    21. 

to  promote  the  Cultivation 

of  Oysters  in  L-eland  -    48. 

Frauds  (Bankruptcy).  See 
Bankruptcy  Frauds  and  Dis- 
abilities. 

Freshwater  Fisheries ;  for  the 
further  Protection  of  Fish 
other  than  Salmon  in  Fresh 
Waters  -  -  -    11. 


Gas  Orders  Confirmation : 
No.  1: 

for     confirming     certain 

Provisional  Orders  made  by 
the  Board  of  Trade  under  the 
Gas  and  Water  Worka  Facili- 
ties Act,  1870  (33  &  34  Vict. 
c.  70.),  relating  to  Colwyn 
Bay  and  District  Gkw,  Grays 
Gas,  Fleetwood  Gas,  fVome 
Gas,  and  Hull  Gras    - 


I. 
I. 


E. 


xxxix.    £. 
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Cliap. 

Gas  Orders  Confirmation— c(wi<. 
No.  2: 

to  confirm  certain  similar 

Orders  relating  to  Emsworth 
GraSyHornsey  Gas^Kirkburton 
Gas,  Quorndon,  and  Moont- 
sorrel  G-as,  and  Slongh  Gas      li.    E. 

General  Pier  and  Harboor  Act, 
1861.  See  Pier  and  Harbour 
Orders  Confirmation. 

General  Prisons  (Ireland)  Act, 
1877.    See  Prisons. 

Gloucester  Election.  See  Cor- 
rupt Practices  (Suspension  of 
Elections). 

Gloucester  and  Bristol  (Sees 
of).     See  Bishopric  of  Bristol. 

Great  Seal ;  to  simplify  the 
passing  of  Instruments  under 
the  Great  Seal  of  the  United 
Kingdom        -  -  -    30.    U.K. 

Greek  Marriages ;  to  remove 
Doubts  as  to  the  Validity  of 
certain  Marriages  of  Members 
of  the  Greek  Cnurch  in  Eng- 
land  -  -  -  -    20.    E. 

Greenwich  Hospital,  Ac.  Pen- 
sions; to  amend  the  Law 
respecting  the  Payment  of 
Naval  and  Greenwich  Hospi- 
tal Pensions  -  -  -    44.    U.K. 


Hackney  Carriage  Licences. 
See  Customs  and  Inland 
Revenue. 

Harbour  Orders  Confirmation, 
^ee  Pier  and  Harbour  Orders 
Confirmation. 

Health  (Public).  See  Public 
Health. 

Highways  and  Locomotives  Act, 
1878.  See  Local  Govern- 
ment Board's  Orders  Con- 
firmation (&). 

Hospitals  (Cholera);  to  enable 
sanitary  authorities  in  Ireland 
to  take  possession  of  land  for 
the  erection  of  temporary 
Cholera  Hospitals      •  •    59.    I. 

Hours  of  Polling  at  Elections  ; 
to  extend  the  Hours  of  Poll- 
ing at  Parliamentary  and 
Municipal  Elections  in  certain 
Boroughs       -  .  -34.    U.K. 


Illegal  Practices.  See  Muni- 
cipal Elections  (Corrupt  and 
Illegal  Practices). 


Chsp. 

Improvement  of  Lands  (Eccle- 
siastical Benefices);  to  pro- 
hibit charges  for  Improre- 
ments  upon  Ecclesiastical 
Lands  otherwise  than  with 
the  consent  of  the  Patron  and 
Bishop  -  -  -    67.    E. 

Inclosure  Acts.  See  Commons 
Regulation  Order  Confirma- 
tion. 

Income  Tax.  See  Customs  and 
Inland  Revenue. 

Incorporation  of  Chartered 
Companies;  to  declare  the 
Law  relating  to  the  Incorpora- 
tion of  Chartered  Companies    56.    UX 

Indian  Loan  Annuity,  1881. 
See  National  Debt. 

Indian  Marine  Service;  to 
provide  for  the  regulation 
of  Her  Majesty's  Indian 
Marine  Service  -  -    38.    U.K. 

Industrial  and  Reformatory 
Schools  (Manx  Children) ; 
for  enabling  Manx  Children 
to  be  sent  to  Reformatory  or 
Industrial  Schools  in  Great 
Britain  -  -  -    40.    GJB. 

Inland  Revenue,  &c. ;  to  grant 
certain  Duties  of  Customs 
and  Inland  Revenue,  to  alter 
other  Duties,  and  to  amend 
the  Laws  relating  to  Customs 
and  Inland  Revenue  [Tea; 
Duty  on  Licence  for  Hackney 
Carriage;  Reduction  of  Da- 
tios  on  certain  Carriages; 
Income  Tax.]-  -  -    25.    DJC 

to  amend  the  Law  relating 

to  the  Customs  and  Inland 
Revenue  and  to  the  Audit 
of  Public  Accounts,  and  for 
other  purposes  connected 
with  the  Public  Revenue  and 
Expenditure  -  -  -    62.    U.K. 

Intestates  Estates;  to  amend 
the  Law  respecting  the  ad- 
ministration of  the  Personal 
Estate  and  the  Escheat  of 
the  Real  Estate  of  Deceased 
Persons ;  and  for  other  pur- 
poses -  -  .  -    71.    £.  A  L 

Ireland,  Acts  relating  excla- 
sively  to.  See  Cholera  Hos- 
pitals. Cholera,  &c.  Pro- 
tection. County  of  Dublin 
Jurors*  and  Voters*  Revision. 
Dublin  Science  and  Art  Mu- 
seum. Loans  for  Schools  and 
Training  Colleges.  Local 
Government     Bofurd*s    (Ire- 
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land)  Orders  Confirmation. 
National  School  Teachers. 
Oyster  Cultivation.  Prisons. 
Pnblic  Health  (Ireland) .  Sea 
and  Coast  Fisheries  Fund. 
Summary  Jurisdiction  over 
Children.  Tramways  (Ire- 
land) Orders  Confirmation. 
Tramways  and  Public  Com- 
panies.   Trustee  Churches. 

Irish  Church  Act,  1869.  See 
Trustee  Churches. 

Irish  Fisheries.  See  Fisheries 
of  Ireland. 

Irish  Land  Commission.  See 
Public  Works  Loans. 

Isle  of  Man ;  for  amending  the 
Isle  of  Man  Harbours  Acts, 
1872  and  1874  (35  &  36  Vict. 
c.  23.  and  37  &  38  Vict.  c.  8.) 

for  enabling  Manx  Children 

to  be  sent  to  Beformatory  or 
Industrial  Schools  in  Great 
Britain 


Clmp. 


7.    E. 


-    40.     G.B. 


Judicature,  Supreme  Court  of ; 
to  amend  the  Supreme  Court 
of  Judicature  Acts  (36  &  37 
Vict.  c.  66.,  Ac);  and- for 
other  purposes  -  -    61. 

Jurors'  and  Voters'  Revision 
(County  of  Dublin) ;  to  facili- 
tate the  Revision  of  Lists  of 
Jurors  and  Voters,  and  the 
Registration  of  Voters,  in 
the  county  of  Dublin  -    35. 

Justice,  Administration  of.  See 
Bankruptcy  Appeals  (County 
Courts).  Bankruptcy  Frauds 
and  Disabilities.  Cholera 
Hospitals.  Colonial  Attor- 
neys Relief.  Colonial  Pri- 
soners Removal.  Criminal 
Lunatics.  Greek  Marriages. 
Indian  Marine  Service.  In- 
testates Estates.  Married 
Women's  Property.  Matri- 
monial Causes.  Municipal 
Elections  (Corrupt  and  Il- 
legal Practices).  National 
Debt  (Conversion  of  Stock). 
Naval  Discipline.  Oyster 
(liultivation.  Pensions  and 
Yeomanry  Pay.  Post  OflBce 
(Protection).  Prisons.  Pro- 
secution of  Ofiences.  Re- 
formatory and  Industrial 
Schools     (Manx     Children). 


E. 


I. 


Settled  Land.  Sherifi*  Court 
Houses.  Summary  Juris- 
diction. Summary  Jurisdic- 
tion over  Children.  Supreme 
Court  of  Judicature.  York- 
shire Registries. 


Chap. 


Kirkintilloch  Sewage  Order 
Confirmation;  to  confirm  a 
Provisional  Order  made  under 
the  Public  Health  (Scotland) 
Act,  1867  (30  &  31  Vict, 
c.  101.),  relating  to  the  Burgh 
of  Kirkintilloch         -  -    cix. 


S. 


Labourers  (Ireland)  Act,  1883. 
See  Local  Government 
Board's  (Ireland)  Orders  Con- 
firmation (a). 

Land.  See  Improvement  of 
Lands.     Settled  Land. 

Land  Commissioners  for  Eng- 
land. See  Ciihr  of  Noi-wich 
(Mousehold  Heath).  Com- 
mons Regulations  Order  Con- 
firmation. Drainage,  &c. 
Orders  Confirmation.  Metro- 
politan Commons  Acts. 

Land  Drainage  Act,  I86I.  See 
Drainage,  &c.  Orders  Con- 
firmation. 

Libraries  (Public);  to  amend 
the  Public  Libraries  Acts 
(18&19Vict.c.  70.,  &c)     -    37.    U.K. 

Licensing  (Evidence);  to  ex- 
tend section  forty-one  of  the 
Licensing  Act,  1872  (35  &  36 
Vict.  c.  94.)    -  -  -    29.    E.  &  I. 

Loans  (Public  VTorks).  See 
Public  Works  Loans. 

Loans  for  Schools  and  Training 
Colleges ;  to  amend  the  Law 
relating  to  the  Buildings  of 
Non-vested  National  Schools 
and  Training  Colleges  in 
Ireland  -  -  -    22.    I. 

Loans  for  Teachers'  Residences ; 
to  amend  the  National  School 
Teachers  (Irdand)  Act,  1879 
(42  &  43  Vict.  c.  74.),  in  so 
far  as  it  relates  to  the  Loans 
for  Teachers'  Residences       -    45.    I. 

Lobster,  &c.  Fisheries.  See 
Fisheries. 
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Lpcal      Government     Board's 
Orders  Confirmation  : 

(a)  Alkali^  ^'c.  Works  Be- 
gulation  Act,  1881 : 
to  confirm  a  Provisional 


Order  of  the  Local  Govern- 
ment Board  under  the  pro- 
visions of  the  Alkali,  &c. 
Works  Regulation  Act,  1881 
(44  &  45  Vict.  c.  37.),  re- 
lating to  Salt  Works  -  -    clvii. 

(6)  Highways   and  Loco- 
motivea  Ad,  1878 : 

—  to  confirm  a  Provisional 
Order  of  the  Local  Go- 
vernment Board  under  the 
Highways  and  Locomotives 
(Amendment)  Act,  1878  (41 
&  42  Vict.  c.  77.),  relating  to 

the  County  of  Montgomery  -    Ixxxi. 

(c)  Foot  Law  Acts : 

—  to  confirm  certain  Orders 


E. 


W. 


of  the  Local  Government 
Board  under  the  provisions  of 
the  Divided  Parishes  and 
Poor  Law  Amendment  Act, 
1876  (39  &  40  Vict.  c.  61.),  as 
amended  and  extended  by 
the  Poor  Law  Act,  1879  (42  & 
43  Vict.  c.  12.),  relating  to 
the  Parishes  of  Alton-Barnes, 
Barnstaple,  Bishops  Tawton, 
Bnckland  -  Brewer,  Bulk- 
worthy,  Drewsteignton,  East 
Knoyle,  Frithelstock  (two), 
Hittesleigh,  Horningsham, 
Maiden  -Bradley- with- Yarn- 
field,  Newton- Saint-Petrock, 
Parkham',  Pertwood,  and 
Sutton-Veney ;  and  to  the 
Chapelry  of  Alton  Priors      -    xliii.     E. 

No.  2: 
—  to  confirm  certain  similar 
Orders  under  the  provisions 
of  the  Divided  Parishes  and 
Poor  Law  Amendment  Act, 
1876  (39  &  40  Vict.  c.  61.),  os 
amended  and  extended  by 
the  Poor  Law  Act,  1879  (42 
&  43  Vict.  c.  12.),  and  the  Di- 
vided Parishes  and  Poor  Law 
Amendment  Act,  1882  (45  & 
46  Vict.  c.  68.),  relating  to 
the  Parishes  of  Bovey-Traoey, 
Broadwood  Kelly,  Calver- 
leigh,  Colyton,  Combe -in- 
Teignhead,  Denbury,  East 
Ogwell,  Haccombe,  Hennock, 
High  Week,  Ipplepen,  Lox- 
bear,  Lustleigh,  Monk  Oke- 
hampton,      Moreton-Hamp- 


-    xliv.   E. 


Chftiv 

Local      Government     Board's 
Orders  Gonfirmation — corU, 

(c)  Poor  Law  AcU — cont 
stead,  North  Bovey,  South- 
leigh,  Stoke-in-Teignhead, 
Torbryan  (two),  and  Wool- 
borough 

No.  3 ; 

to  confirm  certain  similar 

Orders  under  the  provisions 
of  the  Divided  Parishes  and 
Poor  Law  Amendment  Act-, 
*  1876,  as  amended  and  ex- 
tended by  tiie  Poor  Law 
Act,  1879,  relating  to  the 
Parishes  of  Ashill,  Becking- 
ton,  Berkeley,  Broadway, 
Brockley,  Chelvey,  Crew- 
kerne,  Cricket  Malherby, 
Dinnington,  Dowlish-Wake, 
Elm,  IVome,  Hawkridge,  II- 
ton,  Kilmersdon,  Eangston, 
Knowle-Saint-Giles,  Laver- 
ton,  Marston  Biggott,  Mells, 
Boad,  Seavin^n  -  Saint  - 
Mary,  Standerwick,  Telles- 
ford,  Wayford,  West  Dowlish, 
Whatley,  Whitelackington, 
Withypoole,  and  Woolverton    xlr.    E. 

No.  4: 
"  to  confirm  certain  similar 
Orders  under  the  provisions 
of  the  Divided  Parishes  and 
Poor  Law  Amendment  Act, 
1876,  as  amended  and  ex- 
tended by  the  Poor  Law  Act, 
1879,  relating  to  the  parishes 
of  Belchalwell,  Blackford, 
Bruton,  Butleigh,  Charlton 
Horethome,  Charlton  Mus- 
grove,  Fifehead  Neville, 
Henstridge,  Holton,  Horsing- 
ton  ,  Marstou  Magna,  Milbome 
Port,  North  Brewham,  North 
Cadburv,  North  Cheriton, 
Okeford  Fitzpaine,  Pensel- 
wood,  Pitcombe,  Queen 
Camel,  Shepton  -  Montague, 
South  Brewham,  Stoke-'ms- 
ter,  Stowell,  Walton,  end 
Wincanton 

No.  6: 
to  confirm  certain  similar 


-    famii.   E. 


Orders  under  the  provisions 
of  the  Divided  Parishes  and 
Poor  Law  Amendment  Act, 
1876,  as  amended  and  ex- 
tended by  the  Poor  Law  Act, 
1879,  and  the  Divided  Parishes 
and  Poor  Law  Amendment 
Act,    1882,    relating  to  the 
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Local     Goyemment     Board's 
Orders  Confirmation — cont. 

(c.)  Foot  Laws  Acts — cont. 
Parishes  of  Acton,  Alpham-  • 
stone,  Assington,  Belcnamp- 
Otten,  Belchamp  -  Walter, 
Boxsted,  Buhner,  Bores- 
Saint-Mary,  Castlecamps, 
CaYendish,  Chilton,  Foxearth, 
Glemsford,  Ghreat  Cornard, 
Great  Henny,  Great  Wal- 
dingfield,  Helion's-Bump- 
stead,  Lamarsh,  Linstead 
Parya,  Liston,  Little  Cornard, 
Little  Waldingfield,  Long 
Melford,  Mendham  (two), 
Metfield,  Middleton,  Kewton 
(near  Sudbnry),  Bedenhall 
with  Harleston,  Somerton, 
Stoke  (near  Nayland),  Twin- 
stoad,  and  Withersdale,  and 
to  the  Hamlet  of  Buers 
No.  6 : 
to  confirm  certain  similar 


Chap. 


xlvi.     E. 


Orders  under  the  provision  r 
of  the  Divided  Parishes  and 
Poor  Law  Amendment  Act, 
1876,  as  amended  and  extended 
by  the  Poor  Law  Act,  1879, 
relating  to  the  Parishes  of 
Ashen,  Bildeston,  Boxford, 
Brockley,  Brettenham,  Carl- 
ton, Colne-Engain,  Great 
Maplestead,  Great  Yeldam, 
Groton,  Hiteham,  Kelsale, 
Kettlebaston,  Lindsey,  Little 
Maplestead,  Little  xeldam, 
Kaughton,  Nedging,  Polstead, 
Preston,  Bidgewell,  Semer, 
Sible  -  Hedingham,  Stam- 
bourne,  Tilbury  juxta  Clare, 
Toppesfield,  Wattesham, 
Whatfield,  Whepstoad,  and 
White  Colne  - 
No.  7: 

to  confirm  certain  similar 
Orders  under  the  provisions 
of  the  Divided  Parishes  and 
Poor  Law  Amendment  Act, 
1876,  as  amended  and  exten- 
ded by  the  Poor  Law  Act,  1879, 
and  the  Divided  Parishes 
and  Poor  Law  Amend- 
ment Act,  1882,  relating  to 
the  Parishes  of  Abberley, 
Ashperton  (two),  Donnington, 
Holy  Cross  in  Pershore,  In- 
Liberties,  Ledbury,  Llan- 
garan,  Munsley  (two),  Norton 
juxta  Kempsey,  Putley  (two). 


xlvii.    E. 


Local     Government     Board's 
Orders  Confirmation — cont, 

(c.)  Poor  Laws  Acts — cont. 

Bock,  Saint  Andrew,  Saint 
Andrew  in  Pershore,  Saint 
Martin,  Saint  Nicholas,  Saint 
Peter,  Stoke  Edith,  Stretton- 
Grandsome  or  Grandison, 
Stoulton,  Upper  Bullingham, 
Weston  -  Beggar d,  Whit- 
church, Woolhope,  and  Yark- 
hill,  to  the  Chapelries  of 
Westhide  and  Whittington, 
and  to  the  Township  of 
Grafton  -  -  -    xlviii. 

No.  8: 

to  confirm  certain  similar 

Orders  under  the  provisions 
of  the  Divided  Parishes  and 
Poor  Law  Amendment  Act, 
1876,  as  amended  and  ex- 
tended by  the  Poor  Law 
Act,  1879,  and  the  Divided 
Parishes  and  Poor  Law 
Amendment  Act,  1882,  re- 
lating to  the  Parishes  of 
Abergwilly,  Bettws  Bledrws, 
Carmarthen,  Cole  Orton, 
Kings  Sutton,  Llandewi 
Aberarth,  Llangybi,  Llan- 
pumpsaint,  Llansaintlraed 
and  Llannon,  Llanvihangel 
Abercowin,  Mydrim,  New- 
bottle,  Newchurch,  and 
Thringston,  and  to  the 
Townships  of  Thelwall  and 
Woolstone  with  Martinscroft     xlix. 

No.  9: 
to  confirm  certain  similar 


B. 


E. 


Orders  under  the  provisions 
of  the  Divided  Parishes  and 
Poor  Law  Amendment  Act, 
1876,  as  amended  and  ex- 
tended by  the  Poor  Law 
Act,  1879,  relating  to  the 
Parishes  of  Ashen,  Bird- 
brook,  Brockdish,  Haverhill, 
Himdon,  Little  Wratting, 
Ovington,  Peasenhall,  Sib- 
ton,  Steeple  Bumpstead, 
Stoke-by-Clare,  Stratton- 
Long-Saint-Maiy,  Sturmer, 
Thorpe  Abbotts,  Tilbury- 
juxta-Clare,  Wacton  Magna, 
Whixoe,  and  Withersfield ; 
and  to  the  Townships  of 
Emswell-with  -  Kelleythorpe, 
Eskdaleside,  Great  DrifBeld, 
Little  Driffield,  and  XJggle- 
l)amby  -  -  -    Ixxiv.    E. 
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Local     Government      Board's 
Orders  Confirmation — cont. 

(c.)  Poor  Law  Acta — cont. 
No.  10: 
to  confirm  certain  similar 


Chap. 


Orders  under  the  provisions 
of  the  Divided  Parishes  and 
Poor  Law  Amendment  Act, 
1876,  as  amended  and  ex- 
tended by  the  Poor  Jjaw  Act. 
1879,  and  the  Divided 
Parishes  and  Poor  Law 
Amendment  Act,  1882,  re- 
lating to  the  Parishes  of 
of  Charley  (two),  Eddies- 
borough,  Hclmdon,  Ivinghoe, 
Little  Gaddesden,  Markfield, 
Marston  Saint  Lawrence 
(two),  Middleton  Cheney, 
Newtown  Linford,  Slapton, 
Syresham,  Thenford,  and 
Whitfield;  to  the  Townships 
of  Mamham  and  South  Chf- 
ton;  and  to  the  Hamlet  of 
Astwell-with-Falcutt 

No.  11 : 
—  to  confirm  certain  similar 
Orders  under  the  provisions 
of  the  Divided  Parishes  and 
Poor  Law  Amendment  Act, 
1876,  as  amended  and  ex- 
tended by  the  Poor  Law  Act, 
1879,  and  the  Divided 
Parishes  and  Poor  Law 
Amendment  Act,  1882,  re- 
lating to  the  Parishes  of 
Bisley,  Bratton  Clovelly, 
Broadwood  Widger,  Chittle- 
hampton,  Cranham,  East 
Worlington  (two),  Haresfield, 
Hay,  lApford,  Llowes,  Mo- 
shaw,  Miserdine,  B^ndwick 
(two),  Standish,  Stonehooso, 
Thelbridge,  West  Worling- 
ton, Witneridge  (two),  and 
Woolfardisworthy 

No.  12: 

to  confirm  certain  similar 

Orders  under  the  provisions 
of  the  Diyided  Parishes  and 
Poor  Law  Amendment  Act, 
1876,  as  amended  and  ox- 
tended  by  the  Poor  Law 
Act,  1879,  and  the  Divided 
Parishes  and  Poor  Law 
Amendment  Act,  1822,  re- 
lating to  the  Parishes  of 
Bam  wood,  Brockthrop  (two), 
Churchdown,  Down  Ha- 
therly,  Harescomb  (two), 
Ilaresfield  (two),  Hempstead, 


-    Ixxv.    B. 


cxiii.    E. 


Local     Government      Board'R 
Orders  Confirmation — eont. 

(c.)  Poor  Law  A^&—ooni. 
Maismore,  Matson,  North 
Hamlet,  Quedgley  (two). 
Saint  Catherine  s  with 
Kingsholm  Saint  Catherine's, 
Saint  John  Baptist,  Saint 
Mary-de-Lodo  with  Kings- 
holm  Saint  Mary,  Saint 
Nicholas,  Sandhui<8t,  South 
Hamlet,  Upton  Saint 
Leonard's,  Yille  of  Wotton, 
and  Whaddon  (two);  to  the 
Township  of  Over  Higham 
and  Linton,  and  to  the 
Hamlets  of  Barton  Saint 
Mary,  Barton  Saint  Michael, 
Longford  Saint  Catherine's, 
Longford  Saint  Mary, 
Tuffiey,  Twigwortb,  and 
Wootton  Saint  Mary 

No.  13 : 

to  confirm  certain  sionilar 


Chap. 


Ixxxii.    £. 


Orders  under  the  provisions 
of  the  Poor  Law  Amendment 
Act,  1867  (30  &  31  Vict 
c.  106.),  as  amended  by  the 
Poor  Law  Amendment  Act, 
1868  (31  &  32  Vict.  c.  122.). 
and  extended  by  the  Poor 
Law  Act,  1879,  relating  to  the 
City  of  Oxford  and  vhe  Parish 
of  Saint  Mary,  Whitechapel  -  Ixxxiii.  £. 
No.  14 : 
to  confirm  a  similar  Order 


under  the  provisions  of  the 
Divided  Parishes  and  Poor 
Law  Amendment  Act,  1876, 
as  amended  and  extended  by 
the  Poor  Law  Act,  1879,  and 
the  Divided  Pari^ihes  and 
Poor  Law  Amendment  Act, 
1882,  relating  to  the  Parishes 
of  Dawlish  and  Kenton 
No.  15 : 

to  confirm  a  similar  Order 

under  the  proyisioos  of  the 
Poor  Law  Amendment  Act, 

1867,  as  amended  by  the 
Poor  Law  Amendment  Act, 

1868,  and  extended  by  the 
Poor  Law  Act,  1879,  relating 
to  the  Pariah  of  Saint  Lake 
(Middlesex)    - 

((2)    PuUic    HeaUk   Ad, 
1875: 

to   confirm   certain  Pjxh 

visional  Orders  of  the  Local 
Government  Board  relating 
to    the    Local    Government 


cxiv.    E. 


-    cxv. 


E. 
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Local      Gorernment     Board*8 
Orders  Confirmation — eont. 

{di  PvMic    Health    Act, 
1875— cont. 

Districts  of  Bognor,  Ealing, 
and  Henley    .  -  - 

No.  2: 
to  confirm  certain  similar 


Cluip. 


Orders  relating  to  the  Local 
Government  Districts  of 
Dorking  and  Ilendon,  the 
Rural  Sanitary  District  of 
the  Kingston  Union,  the 
Local  Government  District 
of  Malvern,  the  Borough  of 
Portsmouth,  the  City  of 
Truro,  and  the  Local  Govern- 
ment Districts  of  Wimbledon 
and  Ystradyfodwg    - 

No.  4 : 

—  to  confirm  certain  similar 
Orders  relating  to  the  Local 
Government  District  of  Ar- 
lecdon  and  Frizington,  tho 
Borough  of  Bradford  (Yorks), 
the  Falmouth  United  Sewer- 
age District,  tho  Special 
Drainage  District  of  Flaxley, 
the  Local  Grovernment  Dis- 
tricts of  Holmfirth  and  Lind- 
field,  the  Borough  of  Over 
Darwen,  tho  Local  Govern- 
ment Districts  of  Bothwell 
and  Saint  Mary  Church,  and 
the  Warwick  «foint  Hospital 
District  -        - 

No.  5: 
to  confirm  certain  similar 


IV. 


E. 


clviii.     E. 


ccx.    E. 


Orders  relating  to  the  City 
and  County  of  Bristol,  tho 
Cities  of  Carlisle  and  Coven- 
try, the  Local  Government 
District  of  North wich,  the 
Borough  of  Preston,  the  Rural 
Sanitary  District  of  the 
Taunton  Union,  and  tho  Bo- 
rough of  Warrington 

No.  6: 

—  to  confirm  certain  similar 
Orders  relating  to  the  Im- 
provement Act  District  of 
Bomemouth,  the  Special 
Drainage  District  of  Clacton- 
on-Sea, the  Local  Government 
District  of  Farnham,  tho 
Boroughs  of  Hythe  and  Mar- 

Vol.  LXIII. — Law  Jook.  Stat. 


ccxi.     E. 


Chsp. 
Local     Government     Board's 
Orders  Confirmation — cotU, 

{d)  Pvhlic    HeaUh     Act, 
1876 — cont. 

gate,  the  Improvement  Act 
Districts  of  Milton-next- 
Sittingborne  and  West 
Worthing,  and  the  City  of 
Winchester    -  -  -    ccxii. 

No.  7: 
to  confirm  certain  similar 


E. 


Orders  relating  to  the  Ac- 
crington  and  Church  Outfall 
Sewerage  District,  the  Bo- 
roughs of  Bangor,  Barnsley, 
and  Burnley,  the  Local  Go- 
vernment District  of  Fnlwood, 
the  City  of  Liverpool,  the 
Local  Government  District  of 
Llanelly,  the  Borough  of  Mid- 
dlesbrough, the  Improvement 
Act  District  of  Milford,  and 
the  Borough  of  Nottingham  -    ccxiv.    E. 

No.  8 : 

—  to  confirm  certain  similar 


Orders  relating  to  the  Bo- 
rough of  Aberavon,  the  Local 
Government  Districts  of  Brig- 
house,  and  Denton  and 
Houghton,  tho  City  of  Man- 
chester, and  the  Local  Go- 
vernment Districts  of  Ship- 
ley, Skelton  and  ^rotton, 
Sowerby  Bridge,  and  Sutton 
in  Ashfield     ...    ccxv. 

Local  Government  Board's  (Ire- 
land) Orders  Confirmation : 

(a)    Labourers    (Ireland) 
Act,  1883 : 

to  confirm  certain  Pro- 
visional Orders  of  the  Local 
Government  Board  for  Ire- 
land under  the  Labourers 
(Ireland)  Act,  1883  (46  &  47 
Vict.  c.  60),  relating  to  the 
Unions  of  North  Dublin, 
Kells,  Kilmallock,  Mitchels- 
town,  Rathdrhm,  Tralee,  and 
Tulla  - 

to  confirm  a  similar  Order 


E. 


-    Ixxvli.    I. 


relating  to  the  Carrick-on 
Suir  Union  -  .  "  .  . 
—  to  confirm  certain  similar 
Orders  relating  to  tho  Unions 
of  Cashel,  Clogheen,  Navan, 
and  Tipperary 

to  confirm  certain  similar 


-    cvi.    I. 


-    ex.    !• 


Orders  relating  to  the  Unions 
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Local  Government  Board's 
(Ireland)  Orders  Confirma- 
tion— cont. 

(a)    Ldbourers     (Ireland) 
Act,  1882^-- oont. 


Chftp. 


-    cxi.    I. 


of  Delvin,  Fermoy,  and  New- 
castle -  -  - 
—  to  confirm  a  similar  Order 
relating  to  the  Nenagh  Union    cxvi. 
to  confirm  a  similar  Order 


I. 


relating  to  the  Tipperary 
Union  -  •  - 

—  to  confirm  certain  similar 
Orders  relating  to  the  Unions 
of  Enniscorthy,  Olonakilty, 
Gorey,  Killadysert,  and 
Shillelagh 

to  confirm  certain  similar 


cliv.     I. 


-    clvi.    I. 


Orders  relating  to  the  Unions 
of  Clonmel,  Groom,  Glin, 
Kanturk,  Limerick,  Lismore, 
Macroom , '  MuUingar,  BAth- 
keale,  and  Wexford  - 
— -  to  confirm  a  similar  Order 
relating  to  the  Drogheda 
Union  -  -  - 


-    ccxiii.  I. 


ccli.     I. 


(h)  Pvhlic     EedUh    {Ire- 
hind)  Act,  1878 : 

—  to  confirm  a  Provisional 
Order  of  the  Local  Govern- 
ment Board  for  Ireland  re* 
lating  to  Waterworks  in  the 
town  of  Bandon 

to  confirm  certain  similar 


-    Ixxviii.     I. 


civ.    I. 


-    ov.     I. 


Chap. 


Orders  relating  to  new  Streets 

in  the  City  of  Dublin,  and  to 

the  Town  of  Dnngarvan,  and 

to  Waterworks  in  Bnncrana  -    Ixxxv.    I. 
—  to  confirm  a  similar  Order 

relating  to  Waterworks    in 

the  town  of  Dundalk 
to  confirm  certain  similar 

Orders  relating  to  the  Naas 

Bni'ial  Ground  and  the  Town 

of  Thurles 
London    Brokers'   Belief;    for 

the  Belief  of  the  Brokers  of 

the  City  of  London    -  -    3.    E. 

Lunatics    (Criminal);    to  con- 
solidate and  amend  the  Law 

relating  to  Criminal  Lunatics    64.     E.* 
to  make  further  provision 

respecting    the    removal   of 

Prisoners       and       Criminal 

Lunatics  from  Her  Majesty's 


•  Certain  express  provwions  extend   to   8cotlBnd  and 
Ireland. 


-    31.U.K.,Ae. 


38.    U.K. 


20.   £. 


.    14.   E.AI 


possessions  out  of  the  United 
Kingdom 

Macclesfield  Election .  See  Cor- 
rupt Practices  (Suspension 
of  Elections). 

Man,  Isle  of.   See  Isle  of  Man. 

Manx  Children;  for  enahling 
Manx  Children  to  be  sent  to 
Beformatoiy  or  Industrial 
Schools  in  Great  Britain      -    40.    G.B. 

Marine  Service  (India) ;  to  pro- 
vide for  the  regulation  of 
Her  Majesty's  Indian  Marine 
Service  -  -  - 

Marriages  (Greek);  to  remove 
Doubts  as  to  the  Validity  of 
certain  Marriages  of  MemLbers 
of  the  Greek  Church  in  Eng- 
land   -  -  -  - 

Marriages  Legalization.  See 
Stopsley.  Wood  Green  Con- 
gregational Church. 

Married  Women's  Property ;  to 
amend  the  sixteenth  section 
of  the  Married  Women's  Pro- 
perty Act,  1882  (45  &  46 
Vict.  c.  75.)    - 

Matrimonial  Causes ;  to  amend 
the  Matrimonial  Causes  Acts    68.    E. 

Metropolitan  Asylums  Board; 
to  enable  the  Managers  of 
the  Metropolitan  Asylums 
District  to  borrow  for  certain 
purposes  of  the  Diseases  in- 
vention (Metropolis)  Act, 
1883  (46  &  47  Vict.  c.  35.)     -    60.    E, 

Metropolitan  Board  of  Works  ; 
furtner  to  amend  the  Acts 
relating  to  the  raising  of 
Money  by  the  Metropolitan 
Board  of  Works;  and  for 
other  purposes 

Metropolitan  Commons  (Streat- 
ham  Common) : 

to     confirm     a     Scheme 

[certified  by  the  Land  Com- 
missioners for  England] 
under  the  Metropolitan  Com- 
mons Act,  1866  (29  &  30  Vict, 
c.  122.),  and  the  Metropolitan 
Commons  (Amendment)  Act, 
1869  (32  &  33  Vict  c.  107.), 
relating  to  Streatham  Com- 
mon   -  -  - 

Metropolitan  Police;  toproTide 
for  the  appointment  of  an 
additional  Assistant  Com- 
missioner of  Police  of  the 
Metropolis  and  for  other  par- 
poRes  relating  to  the  Com- 


50.   E. 


-    u. 


£. 
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missioner  and  Assistant  Oom- 
missioners  of  such  Police      -    17.    B. 

Monsehold  Heath.  See  City  of 
Norwich  (Monsehold  Heath). 

Municipal  Elections  (Corrupt 
and  Illegal  Practices) ;  for  the 
better  Prevention  of  Corrupt 
and  Illegal  Practices  at 
Municipaland  other  Elections    70.     E. 

See  also  Elections  (Hours 

of  Poll). 

Mussel  Fisheries.  See  Ovster 
and  Mussel  Fisheries  Order 
Confirmation. 


National  Debt ;  to  make  further 

provision  respecting  the  Con- 
version into  Two  and  a  half 

per  Cent.  Annuities  of  Three 

per  Cent.  Annuities  held  by 

the  National  Debt  Commis- 
sioners on  account  of  Savings 

Banks,  and  for  the  Redemp- 
tion   of    the    Indian     Loan 

Annuity,  1881  -  -    2.    U.K. 
for  giving  Facilities  for  the 

Conversion    of    Three     per 

Cent.  Stock  into  Stock  of  a 

Lower  Denomination,  and  for 

other       purposes       relating 

thereto  -  -  -    23.  U.K. 

National  School  Teachers;  to 

amend  the  National  School 

Teachers  (Ireland)  Act,  1879 

(42  &  43  Vict.  c.  74),  in  so  far 

as  it  relates  to  the  Loans  for 

Teachers*  Residences  -    45.    I. 

National  Schools  (Ireland).  See 

Loans  for  Schools  and  Train- 
ing Colleges. 
Naval  Discipline ;  to  amend  the 

Naval  Discipline  Act,   1866 

(29  &  30  Vict.  c.  109.)  -    39.  U.K. 
See  also    Indian  Marine 

Service. 
Naval  Enlistment;   to  amend 

the  Naval   Enlistment  Act, 

1853  (16  &  17  Viot.  c.  69.),  and 

for  other  purposes  connected 

therewith       -  -  -    46.    U.K. 

Naval  Pensions ;  to  amend  the 

Law  respecting  the  Payment 

of    Naval     and    Greenwich 

Hospital  Pensions     •  -    44.    U.K. 

Newcastle  Chapter;   to  make 

provision  for  the  foundation 

of  a  Dean  and  Chapter  for 

the  Bishopric  of  Newcastle, 

and  for  the  transfer  to  the 


Chap. 
Cathedral  Church  of   New- 
castle of  one  of  the  canonries 
in     the     Cathedral    Church 
of    Durham,     and    for    the 
transfer  of  certain  ecclesias- 
tical    patronage      to      the 
Bishopric     and    dlhapter    of 
Newcastle,    and    for    other 
purposes    connected     there- 
with   -  -  -  -    33.     E. 
New  Parishes  Acts  and  Church 
Building  Acts  Amendment ; 
to  further  amend  the  New 
Parishes     Acts      and      the 
Church  Building  Acts           -    65.     E. 


Offences.    See  Post  Office  (Pro- 
tection).   Prosecution  of  Of- 

fences 
Officers    (Public    Health);    to 

amend  the  Public  Health  Act, 

1875  (38  &  39  Vict.  c.  55.), 

with  respect  to  the  Officers 

of  Local  Authorites  -  -    74.    E. 

Oxford  Election.      See  Corrupt 

Practices      (Suspension      of 

Elections). 
Oyster  Cultivation ;  to  promote 

the  Cultivation  of  Oysters  in 

Ireland  -  -  -    48.    I. 

Oyster,      Ac.     Fisheries;      to 

amend  the  Fisheries  (Oyster, 

Crab,  and  Lobster)  Act,  1877 

(40  &  41  Vict.  c.  42.)  -    26.    U.K. 
See  also  Fisheries.   ()v8ter 

and  Mussel  Fisheries  Order 

Confirmation. 
Oyster    and   Mussel  Fisheries 

Order  Confirmation : 
to  confirm  an  Order  made 

by  the  Board  of  Trade  under 

the  Sea  Fisheries  Act,  1868 

(31  &  32  Vict.  c.  45.),  relating 

to  Bamsholt  .  •  -    xiii.    E. 


Parliamentary  Elections.  See 
Corrupt  Practices  (Suspen- 
sion of  Electiontt).  Elections 
(Hours  of  Poll). 

Pay,  &c.  of  the  Yeomanry.  See 
Pensions  and  Yeomanry  Pay. 

Payment  of  Naval,  &c.  Pen- 
sions ;  to  amend  the  Law  re- 
specting the  Payment  of 
Naval  and  Greenwich  Hospi- 
tal Pensions  •  -  -    44.    U.K. 

Pensions .    See  Naval  Pensions . 
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Chap. 
Pensions  and  Yeomanry  Pay; 
to    make    further   provision 
with  regard  to  the  Pensions 
of  Soldiers,  and  to  the  Pay 
and    Pensions   of   the  Yeo- 
manry,  and    for  other  pur- 
poses -  -  -  - 
Pier  and  Harbour  Orders  Con- 
firmation : 
to  confirm  certain  Provi- 
sional Orders  made  by  the 
Board  of  Trade    under  the 
General  Pier  and  Harbour 
Act,    1861    (24  &    25  Vict. 
c.    45.),    relating    to     Aid- 
borough,      Baltimore      and 
Skibbereen,          Carlingrord 
Lough,    Chatham,     Cromer, 
CuUen,  Dawlish,  Eyemouth, 
Frazerburgh,      Hove,      and 
Newlyn          -            -  -    ccxvi. 
Police  of  the  Metropolis ;    to 
provide  for  the  appointment 
of   an    additional    Assistant 
Commissioner  of   Police    of 
the  Metropolis  and  for  other 
purposes  relating  to  the  Com- 
missioner     and      Assistant 
Commissioners  of  such  Police    17.  E. 
Polling    (Hours    of)    at    Elec- 
tions; to  extend  the  Hours 
of  Polling  at  Parliamentary 
and  Municipal  Elections  in 
certain  Boroughs 
Poor    Law    Acts.      See    Local 
Grovernment  Board's  Orders 
Confirmation  (c). 
Post    Office    (Protection)  ;     to 
amend  the  Law  with  respect 
to  the  Protection  of  the  Post 
OflBce  and  to  Ofi*ences  com- 
mitted in  relation  to  the  Post 
Office - 
Prisoners  Removal;    to  make 
further  provisions  respecting 
the  removal  of  Prisoners  and 
Criminal  Lunatics  from  Her 
Majesty's  possessions  out  of 
the  United  Kingdom 
Prisons ;  to  amend  the  General 
Prisons'  (Ireland)  Act,  1877 
(40  &  41  yict.    c.    49.),  in 
certain  particulars     - 

to  remove  doubts  as  to  the 

powers  of  the  Secretarv  of 
State  in  relation  to  the  alter- 
ing, enlarging,  rebuilding, 
and  building  of  Prisons,  and 
appropriating  any  Building 
for  a  Prison  - 


E.  &  S. 


U.K. 


-    34.    U.K. 


76.    U.K. 


-    31.  U.K.,  &c. 


36.    I. 


51.    E. 


Property  of  Married  Women. 
See  Married  Women'd  Pro- 
perty. 

Prosecution  of  OfiVjhces  ;  for 
Amending  the  Prosecution 
of  Offences  Act,  1879  (42  & 
43  Vict.  c.  22.)  -  -    58.    E. 

Protection  of  Fish.  See  Fresh- 
water Fisheries. 

Protection  of  the  Post  Office ; 
to  amend  the  Law  with  re- 
spect to  the  Protection  of  the 
Post  Office  and  to  Ofiences 
committed  in  relation  to  the 
Post  Office     -  -  -    76.    U.K. 

Provisional  Orders  Confirma- 
tion. See  Aberdeen.  City 
of  Norwich  (Mousehold 
Heath).  Commons  Regula- 
tion. Drainage,  &c.  Edu- 
cation Department.  Educa- 
tion Department  (Scotland). 
Electric  Lighting.  Gas. 
Kirkintilloch.  Local  Govern- 
ment Board.  Local  Govern- 
ment Board  (Ireland).  Me- 
tropolitan Commons  (Streat- 
ham  Common).  Oyster  and 
Mussel  Fisheries.  Piers  and 
Harbours.  Tramways.  Tram- 
ways (Ireland).    Water. 

Public  Companies,  &c.  ;  to 
amend  the  Tramways  and 
Public  Companies  (Ireland; 
Act,  1883  (46  &  47  Yict  c.  43.)    28.    L 

Public  Health ;  to  amend  the 
Public  Health  Act,  1875  (38 
&  39  Vict.  c.  55.),  so  far  as 
relates  to  the  Confirmation 
ofByelaws      -  -  -    12.    E. 

— to  amend  the  Public  Health 
Act,1875  (38  &  39  Yict.  c.  65.), 
with  respect  to  the  Officers  of 
Local  Authorities       -  -    74.    E. 

See  also  Local  Government 

Board's  Orders  Confirma- 
tion ((?)• 

Public  Health  (Ireland)  ;  to 
amend  the  Public  Health 
(Ireland)  Act,  1878  (41  &  42 
Yict.  c.  52.),  with  reference 
to  Sanitary  Districts  - 

iSfee  also  Local  Government 

Board's  (Ireland)  Orders  Con- 
firmation (Jb), 

Public  Health  (Scotland)  Act, 
1867.  See  Kirkintilloch 
Sewage  Order  Confirmation. 


-    77.    L 
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Public  Libraries ;  to  amend  the 
Pablio  Libraries  Acts  (18  &  19 
Vict.  c.  70.,  Ac.) 

Public  Beyenne  and  Expendi- 
ture.   See  Revenue. 

Public  Works  Commissioners 
(Ireland).  See  Dublin  Science 
and  Art  Museum.  Public 
Works  Loans. 

Public  Works  Loans ;  to  grant 
Money  for  the  purpose  of 
Loans  by  the  Public  Works  . 
Loan  Commissioners  and  the 
Commissioners  of  Public 
Works  in  Ireland  and  of 
loans  and  purchases  by  the 
Irish  Land  Commission         -    49. 


Chap. 


37.    U.K. 


U.K. 


Bedemption  of  the  Indian  Loan 

Annuity,  1881 .     See  National 

Debt. 
Redhill   Common.      See   Com- 
mons     Regulation       Order 

Confirmation. 
Reformatory     and    Industrial 

Schools  (Manx  Children) ;  for 

enabling  Manx  Children  to 

be   sent  to   Reformatory  or 

Industnal  Schools  in  Great 

Britain  -  -  -    40.     G.B. 

Begistration  of  Deeds,  &c.    See 

Yorkshire  Begistries. 
Begistration    of    Voters,    Sic, 

(County  of  Dublin) ;  to  facili- 
tate the  Be  vision  of  Lists  of 

Jurors  and  Voters,  and   the 

Begistration  of  Voters,  in  the 

county  of  Dublin       -  -    35.     I. 

Begulation  of  the  Army.       See 

Army. 
Begulation      of     the     Indiian 

Marine  Service.    Sec  Indian 

Marine  Service. 
Belief  of  Colonial  Attorneys ; 

to  amend  the  Colonial  At- 
torneys Belief  Act  (20  &  21 

Vict.  c.  39.  and  37  &  38  Vict. 

C.41.)  -  -  -    24.    U.K. 

Belief  of  London  Brokers.    See 

London  Brokers'  Belief. 
Bemoval  of  Colonial  Prisoners  ; 

to    make    further    provision 

respecting    the    ropioval    of 

Prisoners       and       Criminal 

Lunatics  from  Her  Majesty's 

Possessions  out  of  the  United 

Kingdom        -  -  -    31.  U.K.,  See, 

Betirement    of   Mr.    Speaker. 

See  Speaker,  Mr.,  Betirement 

of. 


Chap. 

Revenue;  to  amend  the  Law 
relating  to  the  Customs  and 
Inland  Bevenue  and  to  the 
Audit  of  Public  Accounts, 
and  for  other  purposes  con- 
nected with  the  Public 
Bevenue  and  Expenditure     -    62.    U.K. 

See    also     Customs     and 

Inland  Bevenue. 

Bevision  of  Lists  of  Jurors  and 
Voters.  See  Coun^  of 
Dublin  Jurors'  and  Voters' 
Bevision. 

Boyal  Military  Asylum, 
Chelsea ;  for  transferring  the 
Boyal  Military  Asylum  at 
Chelsea  from  the  Commis- 
sioners of  Her  Majesty's 
Woods,  Forests,  and  Land 
Bevenues  to  the  Commis- 
sioners of  Her  Majesty's 
Works  and  Public  Buildings     32.    E. 


Salt  Works.  See  Local  Govern- 
ment Board's  Orders  Con- 
firmation (a). 

Sandwich  Election.  See  Cor- 
rupt Practices  (Suspension  of 
Elections). 

Sanitary  Districts.  See  Public 
Health  (Ireland). 

Savings  Banks.  See  National 
Debt. 

Schools  and  Training  Colleges; 
to  amend  the  Law  relating  to 
the  Buildings  of  Non-vested 
National  Schools  and  Train- 
ing Colleges  in  Ireland         -    22.    I. 

Science  and  Art  Museum, 
Dublin;  to  confer  further 
powers  upon  the  Commis- 
sioners of  Public  Works  in 
Ireland  of  acquiring  lands  in 
Dublin  for  all  or  any  of  the 

gurposes  of  the  Dublin 
cience  and  Art  Museum 
Act,  1877  (40  &  41  Vict, 
c.  ccxxxiv.)     -  -  -    6.    I. 

Scotland,    Acts 
clusively  to. 
Improvement. 
Frauds      and 

Education  Department  (Scot- 
land) Order  Confirmation. 
Kirkintilloch  Sewage  Order 
Confirmation.  Sheriff  Court 
Houses.     Trusts. 

Sea  and  Coast  Fisheries  Fund ; 
to   provide    for   the    better 


relating    ex- 

See  Aberdeen 

Bankruptcy 

Disabilities. 
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Chap. 
Pensions  and  Yeomanry  Pay; 
to    make    further   provision 
with  regard  to  the  Pensions 
of  Soldiers,  and  to  the  Pay 
and    Pensions   of   the  Yeo- 
manry,  and    for  other  pur- 
poses -  -  -  - 
Pier  and  Harbour  Orders  Con- 
firmation : 
to  confirm  certain  Provi- 
sional Orders  made  by  the 
Board  of  Trade    under  the 
General  Pier  and  Harbour 
Act,    1861    (24  &    25  Yict. 
c.    45.)f    relating    to     Aid- 
borough,      Baltimore      and 
Skibbereen,          Carlingrord 
Lough,    Chatham,     Cromer, 
Cullen,  Dawlish,  Eyemouth, 
Frazerburgh,      Hove,      and 
Newlyn          .            -  - 
Police  of  the  Metropolis;    to 
provide  for  the  appointment 
of   an    additional    Assistant 
Commissioner  of   Police    of 
the  Metropolis  and  for  other 
purposes  relating  to  the  Com- 
missioner     and      Assistant 
Commissioners  of  such  Police    17.  E. 
Polling   (Hours    of)    at    Elec- 
tions; to  extend  the  Hours 
of  Polling  at  Parliamentary 
and  Municipal  Elections  in 
certain  Boroughs 
Poor    Law    Acts.      See    Local 
(j<)vernment  Board's  Orders 
Confirmation  (c). 
Post    OflBce    (Protection)  ;     to 
amend  the  Law  with  respect 
to  the  Protection  of  the  Post 
OflSce  and  to  Ofi'ences  com- 
mitted in  relation  to  the  Post 
Office  -            -            -  - 
Prisoners  Eemoval;    to  make 
further  provisions  respecting 
the  removal  of  Prisoners  and 
Criminal  Lunatics  from  Her 
Majesty's  possessions  out  of 
the  United  Kingdom 
Prisons ;  to  amend  the  General 
Prisons'  (Ireland)  Act,  1877 
(40  &  41  Yict.    c.    49.),  in 
certain  particulars     - 
to  remove  doubts  as  to  the 

Eowers  of  the  Secretarv  of 
tate  in  relation  to  the  alter- 
ing, enlarging,  rebuilding, 
and  building  of  Prisons,  and 
appropriating  any  Bnilding 
for  a  Prison  - 


U.K. 


-    34.    U.K. 


76.    U.K. 


-    31.  U.K.,  &c. 


36.    I. 


.    76.    U.K. 


51.    E. 


Chftp. 
Property  of  Married  Women. 
See  Married  Women's  Pro- 
perty. 

Prosecution  of  Offences ;  for 
Amending  the  Prosecution 
of  Offences  Act,  1879  (42  & 
43  Yict.  c.  22.)  -  -    58.    E. 

Protection  of  Fish.  See  Fresh- 
water Fisheries. 

Protection  of  the  Post  Office ; 
to  amend  the  Law  with  re- 
spect to  the  Protection  of  the 
Post  Office  and  to  Offences 
committed  in  relation  to  the 
Post  Office     - 

Provisional  Orders  Confirma- 
tion. See  Aberdeen.  City 
of  Norwich  (Mousohold 
Heath).  Commons  Regula- 
tion. Drainage,  &c.  Edu- 
cation Department.  Educa- 
tion Department  (Scotland). 
Electric  Lighting.  Gas. 
Kirkintilloch.  Local  Govern- 
ment Board.  Local  Govern- 
ment Board  (Ireland).  Me- 
tropolitan Commons  (Streat- 
ham  Common).  Oyster  and 
Mussel  Fisheries.  Piers  and 
Harbours.  Tramways.  Tram- 
ways (Ireland).    Water. 

Public  Companies,  &c.  ;  to 
amend  the  Tramways  and 
Public  Companies  (Ireland) 
Act,  1883  (46  &  47  Yict.  c.  43.)    28.    I. 

Public  Health ;  to  amend  the 
Public  Health  Act,  1875  (38 
&  39  Yict.  c.  55.),  so  far  as 
relates  to  the  Confirmation 
ofByelaws     -  -  - 

to  amend  the  Public  Health 

Act,  1875  (38  &  39  Yict.  c.  55.). 
with  respect  to  the  Officers  of 
Local  Authorities       -  -    74.    E. 

See  also  Local  Government 

Board's  Orders  Confirma- 
tion (d). 

Public  Health  (Ireland)  ;  to 
amend  the  Public  Health 
(Ireland)  Act,  1878  (41  &  42 
Yict.  c.  52.),  with  reference 
to  Sanitary  Districts  - 

See  aho  Local  Government 

Board's  (Ireland)  Orders  Con- 
firmation (&). 

Public  Health  (Scotland)  Act, 
1867.  See  Kirkintilloch 
Sewage  Order  Confirmation. 


12.    E. 
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Tramways    Orders    Confirma- 
tion— cont. 

No.  3: 

to  confirm  certain  similar 


Chap. 


Orders  relating  to  Barrow-in- 
Fumess  Tramways,  North 
Birmingham  Tramways,  and 
South  Birmingham  Tram- 
ways -  -  -  - 

No.  4: 
—  to  confirm  certain  similar 


Orders  relating  to  Colchester 
Tramways,  Gravesend,  Ros- 
herville,  and  North  fleet 
Tramways  (Extension),  Hart- 
lepools  Tramways  (Exten- 
sion), Stockton  -  on  -  Tees 
Tramways  (Extension),  and 
Weymouth  Tramways 
Tramways  (Ireland)  Orders 
Confirmation : 

to  confirm  a  Provisional 

Order  of  the  Lord  Lieutenant 
and  Privy  Council  in  Ireland 
relating  to  the  West  Clare 
Railway  -  -  - 

—  to  confirm  a  similar  Order 
relating  to  the  Clogher  Yalley 
Tramway       .  -  - 

Tramways  and  Public  Com- 
panies ;  to  amend  the  Tram- 
ways and  Public  Companies 
(Ireland)  Act,  1883  (46  &  47 
Vict.  c.  43.)    . 

Trustee  Churches;  to  amend 
the  Irish  Church  Act,  1869 
(32  &  33  Vict.  c.  42.);  and 
for  other  purposes 

Trusts ;  to  amend  the  Trusts 
(Scotland)  Act,  1867  (30  &  31 
Vict.  c.  97.)    • 

Turnpike  Acts  Continuance ; 
to  continue  certain  Turnpike 
Acts,  and  to  repeal  certain 
other  Turnpike  Acts ;  and  for 
other  purposes  connected 
thcrewitn 


Valuation  (Metropolis) ;  to 
amend  the  Valuation  (Metro- 
polis) Act,  1869  (32  &  33  Vict. 
67.),    by    giving  greater 


cvii.     E. 


-    cii.    E. 


ccxvii.     I. 


ccxviii.     I. 


-    28.     L 


10.     I. 


63.     S. 


-    52.    E. 


facilities  for  appeal  to  owners 
and  lessees  of  houses  paying 
rates  and  taxes  in  the  place 
of  the  occupiers         -  -    5. 

Voters'  Revision  (County  of 
Dublin).  See  County  of  D ub - 
lin  Jurors*  and  Voters'  Revi- 
sion. 


Water  Orders  Confirmation : 

No.  1: 

for  confirming  certain  Pro- 


Chap. 


E. 


visional  Orders  made  by  the 
Board  of  Trade  under  the 
(Jas  and  Water  Works  Facili- 
ties Act,  1870  (33  &  34  Vict. 
c.  70.),  relating  to  Dyke  Dis- 
trict Water,  Hoddosdon 
Water,  and  Thirsk  District 
Water  •  -  -    xl. 


E. 


No.  2: 
—  to  confirm  certain  similar 
Orders  relating  to  Alperton 
and  Sudburj^  Water,  Market 
Weighton  Water,  Newmarket 
Water,  and  Wisbech  Water  -  Ixxix.  E. 
See  also  Local  Government 


Board's  (Ireland)  Orders  Con- 
firmation (b). 
Wood  Green  Congregational 
Church ;  for  legalizing  Mar- 
riages heretofore  solemnized 
in  the  Wood  Green  Congre- 
gational Church,  in  the  dis- 
trict of  Edmonton  (Middlesex) 


xii. 


E. 


c. 


Yeomanry  Pay,  &o, ;  to  make 
further  provision  with  regard 
to  the  tensions  of  Soldiers, 
and  to  the  Pay  and  Pensions 
of  the  Yeomanry,  and  for 
other  purposes 

Yorkshire  Registries ;   to  con-      f 
solidate  and  amend  the  law    j 
relating  to  the  Registration    ' 
of  Deeds  and  other  matters 
afi'ecting  lands  and  heredita- 
ments within  the  North,  East, 
and  West    Ridings    of    the 
County  of  York         -  -    /ii. 


E.  &  S. 


E. 
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adminihtration  of  the  Fund 
under  tlio  control  of  tho 
TruBtecs  to  aid  the  Sea  and 
Coast  Fisheries  of  Ireland; 
and  for  other  purposes  in 
relation  thereto 

Sea  Fisheries ;  to  further  amend 
the  Sea  Fisheries  Act,  1808 
(31  &  32  Vict.  c.  45.)  - 

Sec  also  Oyster  and  Mussel 

Fisheries  Order  Confirma- 
tion. 

Settled  Land ;  to  amend  tho 
Settled  Land  Act,  1882 
(45  &  46  Vict.  c.  38.) 

Sheriff  Court  Houses ;  to  amend 
the  Sheriff  Court  Houses  Act, 
18(50  (23  &  24  Vict.  c.  79)      - 

Soldiers'  Pensions.  See  Pensions 
and  Yeomanry  Pay. 

Speaker,  Mr.,  Retirement  of; 
for  settling  and  securing  an 
Annuity  upon  the  Right 
Honorable  Sir  Henry 
Bouverie  William  Brand, 
Gr.C.B.,  in  consideration  of 
his  eminent  services  - 

Stopslejr ;  for  legalizing 
Marriages  heretofore  solem- 
nized in  the  District  Church 
of  Stopsley,  in  the  Parish  of 
Luton  (Bedford) 

Streatham  Common.  See 
Metropolitan  Commons. 

Strensall  Common ;  to  proyide 
for  asceHaining  any  Bights 
of  Common  or  other  rights  in 
or  over  Strensall  Common,  in 
the  North  Biding  of  the 
County  of  York,  and  for  the 
acquisition  and  compensation 
of  such  rights,  and  the  use  of 
the  said  Common  and  ad- 
joining land  for  military  and 
other  purposes 

Summary  Jurisdiction  ;  to  re- 
peal divers  Enactments 
rendered  unnecessary  by  the 
Summary  Jurisdiction  Aots 
and  other  Acts  relating  to 
Proceedings  before  Courts  of 
Summary  Jurisdiction,  and 
to  ms^e  further  provision 
for  the  uniformity  of  Pro- 
ceedings before  those  Courts. 
[For  ejiactjtients  repealed,  «ee 
Table  B,,  p.  258,  posQ 

Summary  Jurisdiction  over 
Children;  to  amend  the 
Summary  Jurisdiction  (Ire- 


Chap. 


21.    L 


27.    U.K. 


-    18.    E.  &L 


42.    S. 


1.    U.K. 


i.    E. 


-    ccix.    E. 


-    43*    E* 


land)  Acts  so  far  as  they  relate 
to  Children  and  young  Per- 
sons   -  -  -  - 

Superannuation ;  to  extend 
certain  Powers  given  by  the 
Superannuation  Act  Amend- 
ment Act,  1873  (36  &  37 
Vict.  c.  23.)    - 

Supreme  Court  of  Judicature ; 
to  amend  the  Supreme  Court 
of  Judicature  Acts  (36  &  37 
Vict.  c.  66.,  <&c.);  and  for 
other  purposes 

Suspension  of  Elections.  See 
Corrupt  Practices  (Suspen- 
sion of  Elections). 


Chap. 


19.    L 


57.    U.K. 


-    61.    B. 


Teachers  (National  School) ;  to 
amend  the  National  School 
Teachers  (L*eland)  Act,  1870 
(42  &  43  Vict.  c.  74.),  in  so  far 
as  it  relates  to  the  Loans  for 
Teachers*  Residences  -    45.    I. 

Tea  Duties.  See  Customs  and 
Inland  Revenue. 

Three  per  Cent.  Stock.  See 
National  Debt. 

Tiverton.  See  Benefices  (Tiver- 
ton Portions)  Consolidation 
Amendment. 

Training  Colleges  (Ireland). 
See  Loans  for  Schools  and 
Training  Colleges. 

Tramways  Orders  Confirma- 
tion: 


No.  1 : 
to    confirm    certain    Pro- 


visional Orders  made  by  the 
Board  of  Trade  under  tho 
Tramways  Act,  1870  (33  &  34 
Vict.  c.  78.),  relating  to 
Birmingham  and  Aston 
Tramways,  Blackpool  Tram- 
ways, Bootle-cum-Linacro 
Corporation  Tramways,  Car- 
diff Tramways  (Extensions), 
Dudley,  Sedgley ,  and  Wolver- 
hampton Tramways,  Liver- 
pool Corporation  Tramways 
(Extensions),  and  Notting- 
ham Tramways  <-  -    cxii. 

No.  2: 
—  to  confirm  certain  similar 
Orders  relating  to  Leicester 
Tramways  (Extensions) ,  Wal- 
sall and  District  Tramways, 
and  Wigan  Tramways 


£. 


47  &  48  VICTORIA,  1884. 


247 


Tramways    Orders    Confirma- 
tion— cant. 

No.  3: 
to  confirm  certain  similar 


Chap. 


Orders  relating  to  Barrow-in- 
Famess  Tramways,  North 
Birmingham  Tramways,  and 
Sonth  Birmingham  Tram- 
ways -  -  -  - 

No.  4: 
—  to  confirm  certain  similar 


Orders  relating  to  Colchester 
Tramways,  Gravesend,  Bos- 
herville,  and  Northfleet 
Tramways  (Extension),  Hart- 
lepools  Tramways  (Exten- 
sion), Stockton  -  on  -  Tees 
Tramways  (Extension),  and 
Weymouth  Tramways 

Tramways  (Ireland)  Orders 
Confirmation : 

to  confirm  a  Provisional 

Order  of  the  Lord  Lieutenant 
and  Privy  Council  in  Ireland 
relating  to  the  West  Clare 
Bailway 

to  confirm  a  similar  Order 

relating  to  the  Clogher  VaUey 
Tramway 

Tramways  and  Public  Com- 
panies ;  to  amend  the  Tram- 
ways and  Public  Companies 
(Ireland)  Act,  1883  (46  &  47 
Vict.  c.  43.)    - 

Trustee  Churches;  to  amend 
the  Irish  Church  Act,  1869 
(32  &  33  Vict.  c.  42.);  and 
for  other  purposes     - 

Trusts ;  to  amend  the  Trusts 
(Scotland)  Act,  1867  (30  &  31 
Vict.  c.  97.)    • 

Turnpike  Acts  Continuance ; 
to  continue  certain  Turnpike 
Acts,  and  to  repeal  certain 
other  Turnpike  Acts ;  and  for 
other  purposes  connected 
therewith       -  .  - 

Valuation  (Metropolis) ;  to 
amend  the  Valuation  (Metro- 
polis) Act,  1869  (32  &  33  Vict, 
c.    67.),    by    giving  greater 


cvii.    E. 


-    cii.     E. 


-    ccxvii.     I. 


-    ccxviii.     I. 


28.     I. 


10.     L 


63.     S. 


52.    E. 


facilities  for  appeal  to  owners 
and  lessees  of  houses  paying 
rates  and  taxes  in  the  place 
of  the  occupiers  -  -    5. 

Voters'  Revision  (County  of 
Dublin),  fi^ee  County  of  Dub- 
lin Jurors*  and  Voters*  Revi- 
sion. 


Water  Orders  Confirmation : 

No.  1: 

for  confirming  certain  Pro- 


Chap. 


B. 


visional  Orders  made  by  the 
Board  of  Trade  under  the 
(Jas  and  Water  Works  Facili- 
ties Act.  1870  (33  &  34  Vict.  . 
c.  70.),  relating  to  Dyke  Dis- 
trict Water,  Hoddesdon 
Water,  and  Thirsk  District 
Water  -  -  -    xl. 


E. 


No.  2: 
—  to  confirm  certain  similar 
Orders  relating  to  Alperton 
and  Sudburv  Water,  Market 
Weighton  Water,  Newmarket 
Water,  and  Wisbech  Water  -  Ixxix.  E. 
See  also  Local  Government 


Board's  (Ireland)  Orders  Con- 
firmation (b). 
Wood  Green  Congregational 
Church ;  for  legalizing  Mar- 
riages heretofore  solemnized 
in  the  Wood  Green  Congre- 
gational Church,  in  the  dis- 
trict of  Edmonton  (Middlesex) 


Xll. 


E. 


Yeomanry  Pay,  &c. ;  to  make 
further  provision  with  regard 
to  the  Pensions  of  Soldiers, 
and  to  the  Pay  and  Pensions 
of  the  Yeomanry,  and  for 
other  purposes 

Yorkshire  Registries ;   to  con-      f 
solidate  and  amend  the  law    j 
relating  to  the  Registration    ' 
of  Deeds  and  other  matters 
affecting  lands  and  heredita- 
ments within  the  North,  East, 
and  West    Ridings    of    the 
County  of  York         -  -    5k 


E.  &S. 


E. 
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TABLES 


SHOWING 


THE     EFFECT     OF     THE     YEAR'S     LEGISLATION. 


Tablb  a. — Acte  of  47  A  48  Vict,  (in  order  of  Chapter),  Rhowing  their  effect  on  former  Acts. 
Table  B. — Acts  of  former  Sessions  (in  Chronological  Order)  Repealed  and  Amended  hy  Acts  of 

47  A  48  Vict. 


(A.) 
Acts  of  47  &  48  Vict,  (in  order  of  Chapter),  showing  their  effect  on  former  Acts. 


Ch. 

1.  Mr.  Speaker's  Betirement    [U.K.] 

Settles  an  annuity  of  4,0OOZ.  npon  the 
Right  Hon.  Sir  Henry  Brand. 

2.  NafionalD^t    [U.K.] 

Repeals  (npon  the  cancellation  of  the 
last  remaining  portion  of  the  Indian 
Loan  Annuity,  1881)  s.  7  of  46  &  47 
Vict.  c.  54.,  National  Debt  Act,  1883, 
and  also  44  A  45  Vict.  c.  54.,  Indian 
Loan  Act,  1881. 

Applies  46  &  47  Vict.  c.  64. 

3.  L<mdon  Brokers''  Belief    [E.] 

Amends  6  Anne,  c.  16.,  Brokers  (City 

of  London). 
Amends  57  Greo.  3.  c.  Ix.,  Ganger  (City 

of  London) :  Brokers. 
Amends  33  &  34  Vict.  c.  60.,  London 

Brokers'  Relief  Act,  1870. 

4.  Consolidated  Fund  (No.  1) 

(11,817,505Z.  14«.  lOd,)    [U.K.] 

5.  Valuation  (Meti'Oj>olis)  Amendment    [E.] 

Amends,  and  is  construed  with,  32  &  33 
Vict.  c.  67.,  Valuation  (Metropolis) 
Act,  1869. 

6.  Dublin  Science  and  Art  Museum    [I.] 

Amends  40  &  41  Vict.  c.  ccxxxiv.,  Dublin 
Science  and  Art  Museum  Act,  1877. 

Incorporates  8  &  9  Vict.  c.  18.,  Lands 
Clauses  Consolidation  Act,  1845,  &c. 

7.  Isle  of  Man  Harbours    [E.] 

Amends  35  &  36  Vict.^l  Isle  of  Man  Har- 
c.  23,  -  -  I     hours     Acts, 

Amends  37  &  38  Vict,  f    1872      and 
c.  8.,  J      1874. 


Ch. 

8.  Army  {Annual)    [U.K.] 

Continues,  and  amends,  44  &  45  Yict. 
0  58,  Army  Act,  1881. 

9.  Bankruptcy  Appeals  {County  Courts)    [¥*.] 

Amends  46  &  47  Vict.  c.  52,  Bankruptcy 
Act,  1883. 

10.  Trustee  Churches  {Ireland)     [I.] 

Amends  32   &  33  Vict.    c.    42.,  Irish 
Church  Act,  1869. 

1\ ,  Freshwater  Fisheries    [E.] 

Amends  and  applies  41  &  42  Vict.  c.  ^., 

Freshwater  Fisheries  Act,  1878. 
Extends,  explains,  and  applies  28  &  29 

Vict.  c.   121.,   Salmon   Fishery  Act, 

1865. 
Extends  and  applies  36  &  37  Vict.  c.  71., 

Salmon  Fishery  Act,  1873. 
Applies  39  &  40  Vict.  c.  19.,  Sahnou 

Fishery  Act,  1876. 
Provides  for  application  of  this  Act  and 

of  41  &  42  Vict.  c.  39.   (with  certain 

exceptions)  to  Norfolk  and  Suffolk. 

12.  Public  Heaiih  {Confirmation  o/Byelavs  [£.] 
Amends  3S  &  39  Vict.   c.   55.,  Public 

Health  Act,  1875. 
Incorporates  s.   128  of  10  &  11  Vict. 

c.   34.,  Towns  Improvement  Claascs 

Act,  1847. 
Incorporates  s.  68  and  8.  69  of  10 1(  11 

Vict.  c.  89.,  Town  Police  Clauses  Act, 

1847. 
Incorporates  s.  42  of  10  &  11  Vict  c.  14.. 

Markets  and  Fairs  Clauses  Act,  1B47. 
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Ch. 

22.  Loan$  for  Schools   and  Training    Colleges 
(Ireland)     [I.] 
Amends  Law  relating  to  Baildings  of 

Non- vested  National  Schools,  &c. 
Applies  Landed  Property  Improvement 
(Ireland)  Acts,  10  &  11  Vict.  c.  32., 


13.  Contagious  Diseases  (Animals)    [U.K.] 

Amends  41  &  42  Yict.  c.  74.,  Contagious 
Diseases  (Animals)  Act,  1878. 


14.  Married  Women*s  Property    [E.  &  I.] 

Amends  45  &  46  Vict.  c.  75.,  Married 
Women's  Property  Act,  1882. 


15.  Consolidated   Ftmd    (No.    2)    (6,519,368Z.) 

[U.K.] 

16.  Bankruptcy  Fra^uls  and  Disabilities  (Scot' 

land    [S.] 

Applies  to  Scotland  certain  provisions 

of  the  Bankraptcy  Act,  1883  (46  &  47 

Vict.  c.  52.) 
Applies  43  &  44  Vict.  c.  34.,  Debtors 

^Scotland)  Act,  1880. 

17.  Metropolitan  Police    [E.] 

Provides  for  the  appointment  of  an 
additional  Assistant  Commissioner  of 
Police. 

Amends  and  applies  19  &  20  Vict.  c.  2., 
Metropolitan  Police  Act,  1856. 

Amends  and  applies  31  &  32  Vict.  c.  67., 
Police  Rate  Act,  1868. 

Amends  and  applies  38  &  39  Vict.  c.  28., 
Metropolitan  Police  Staff  (Super- 
annuation) Act,  1875. 

Recites,  in  Schedule,  Metropolitan 
Police  Acts,  1829  to  1875. 

18.  Settled  Land    [E.  &  I.] 

Amends  45  &  46  Vict.  c.  38.,  Settled 
Land  Act,  1882. 

19.  Summary  Jurisdiction  over  Children   (Ire- 

land)     [I.] 
Amends  Summary  Jurisdiction  (Ireland) 

Acts. 
Extends  certain  enactments  relative  to 

appeals. 
Recites,      in       Schedule,       Indictable 

Offences  which  can    bo    dealt    with 

summarily. 

20.  Greek  Marriages    [E.J 

Removes  doubts  as  to  validity  of  certain 

Greek  Marriages. 
Applies  21  &  22  Vict.  c.  93.,  Legitimacy 

Declaration  Act,  1858. 

21.  Sea  ami   Coast  Fisheries    Fund    (Ireland) 

[10 

Transfers  fund  to  Commissioners  of 
Public  Works  in  Ireland. 

Incorporates  certain^  Irish  Repro- 
provisions  of  37  &  38  I  ductivo  Loan 
Vict.  c.  86.  and  f  Fund  Acts, 
45  &  46  Vict.  c.  16.  J     1874  and  1882. 


Colonial  Attor- 
neys Relief 
Act. 


23.  National  Debt  (Conversion  of  Stock)    [U.K.I 

Applies  33  &  34  Vict.  c.  71.,  National 

Debt  Act,  1870. 
Extends  43  &  44  Vict.  c.  36.,  Savings 

Banks  Act,  1880. 

24.  Colonial  Attorneys  Relief  Act   Amendment 

[U.K.] 
Amends  20  &  21  Vict.T 

c.  39., 
Amends  37  &  38  Vict. 

c.  41., 

25.  Customs  and  Inland  Revenue    [U.K.] 

Continues  Import  Duties  on  Tea  (6d,  tho 

pound). 
Grants    duty    of   15*.    on    licence  for 

hackney  carriage. 
Reduces  antics  on  carriages  commenced 

to  be  used  on  or  after  the  Ist  October 

in  any  year. 
Grants  duties  of  income  tax,  and  applies 

former  Acts. 

26.  Fisheries    (Oyster,   Crab,  and  Lobster)  Ad 

QS77)  Amendment    [U.K.] 
Amends  40  <&  41  Vict.  c.  42.,  Fisheries 
(Oyster,  &c.)  Act,  1877. 

27.  Sea  Fisheries    [U.K.] 

Further  amends  31  &  32  Vict.  c.  45., 
Sea  Fisheries  Act,  1868. 

28.  Tramways  and  Public  Companies  (Ireland) 

[I] 

Amends  46  &  47  Vict.  c.  43.,  Tram- 
ways and  Public  Companies  (Ireland) 
Act,  1883. 

29.  Licensifig  (Evidejice)    [E.  &  L] 

Extends  s.  41  of  35  &  36  Vict.  c.  94., 
Licensing  Act,  1872. 

30.  Great  Seal    [U.K.] 

Repeals  27  Hen.  8.  c.  11.,  Clerks  of  tho 

Signet  and  Privy  Seal. 
Repeals  14  &  15  Vict.  c.  82.,  Forms  of 

Appointments  to  certain  Offices,  &c. 

under  Great  Seal. 
Repeals  s.  3  of  43  &  44  Vict.  c.  10., 

Great  Seal  Act.  1880. 
Applies  40  &   41   Vict.  c.  41.,  Crown 

Office  Act,  1877. 

31.  Colonial  Prisoners  Removal    [U.K.,  &c.] 

Applies  37  &  38  Vict.  c.  27.,  Courts 
(Colonial)  Jurisdiction  Act,  1874. 
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Oh. 

Ji2.  Royal  Militai'y  Asylum^  Clwlsea  (Transfer) 

[E.] 
Transfers  the    Asylum  from  Gommis- 

sioners  of  Woods  to  Commissioners  of 

Works. 

33.  Neiccastle  CJuipter    [E.] 

llecites  41  &  42  Vict.  c.  68.,  Bishoprics 
Act,  1878. 

U.  ElectioiM  {Hours  of  Poll)     [U.K.] 

Applies  45  &  46  Vict.  c.  60.,  Municipal 

Corporations  Act,  1882. 
Applies  3  &  4  Vict.  c.  108.,  <fec.,  Munici- 
pal Corporations  (Ireland). 

.'i5.  Co^mty  of  DM  in  Jurors*  and  Voters*  JJc- 
V  is  ion     [I.] 
Applies  provisions   of  Acts  regulating 
registration   of  parliamentary  voters 
in  Counties  in  Ireland,  &c. 

36.  Prisons  (Ireland)     [I.] 

Amends  40  &  41  Vict.  c.  49.,  General 
Prisons  (Ireland)  Act,  1877. 


ict."] 
ict.  I 


37.  PMic  Libraries    U.K.] 

Amends   18   &   19  Vict 

c.  70., 
Amends  29  &   30  Vict 

c.  114., 
Amends  34  &   35  Vict 

c.  71., 
Amends  40  &  41  Vict. 

c.  54., 
Amends  30  &   31  Vict. 

c.  37., 
Amends  34  &  35  Vict. 

c.  59., 
Amends  40  k  41  Vict. 

c.  54., 
Amends  18  &   19  Vict. 

c.  40., 
Amends  40  &  41  Vict. 

c.  15., 
Amends  40  &  41   Vict. 

C.   04. 1 


Public       Li- 
I      b  r  ar  ies 
>     (England) 
Acts,  1855 
to  1877. 


\ 


Public       Li- 
b  r  ar ies 
(Scotland) 
Acts,  1867 
to  1877. 

j  Public  Li- 
I  b  r  ar  i  es 
>•  (Ireland) 
Acts,  1855 
to  1877. 


38.  Indian  Marine  Service    [U.K.] 

Provides  for  the  regulation  of  Her 
Majesty's  Indian  Marine  Service. 

Applies  24  &  25  Vict.  c.  67.,  Indian 
Councils  Act,  1861. 

39.  NavalDiscipline    [U.K.] 

Amends  29  &  30  Vict.   c.  109.,  Naval 

Discipline  Act,  1866. 
Applies  44  &  45  Vict.  c.  58.,  Army  Act, 

1881. 
Provides  (in  s.  7)  for  printing  of  Naval 

Discipline  Act,  1866,  as  amended. 


Ch. 

39.  Naval  Discipline — oont. 

Repeals  (with  savings)  the  following  : 
44  Greo.  3.  c.  13.,  Desertion  and 
Escape  of  Petty  Officers,  Sea- 
men,   and    others    from   His 
Majesty's  Service. 
5  Geo.   4.  c.  83.  s.  16  in  part 
Punishment    of    Rogues  and 
Vagabonds. 
29  <fe  30  Vict  c.  109.  in  part.  Dis- 
cipline of  the  Navy. 

40.  Mefortnaiory  and  Industrial  Schools  (Maw. 

Children)    [G.B.] 
Applies   29   &  30  Vict.  c.  117.,  Refor- 

matory  Schools  Act,  1866. 
Applies  29  &  30  Vict.-^  I  n  d  u  atrial 

c.  118.,  I      Schools  Acte, 

Applies  43  A  44  Vict,  f     1866        and 

c.  15..  J      1880. 

41.  Building  Societies    [U.K.] 

Amends  37  &  38  Vict.  c.  42.,  Bailding 
Societies  Act,  1874. 

42.  Sheriff  Court  Houses  (SeoUa/nd)    [S.] 

Amends  23  &  24  Vict.  c.  79.,  Sheriff 
Court  Houses  (Scotlimd)  Act,  1860. 

Extends  and  applies  Sheriff  Coon 
Houses  (Scotland)  Acts. 

43.  Summary  Jurisdiction     [£.] 

Repeals  (with  proviso)  the  enactmentg 
contained  in  the  Schedule.  \Tkeee 
eiMctments  will  he  found  in  their  chro- 
nological order  in  TaJble  B,  See  p.  258, 
et  seq.] 

Repeals  obsolete  punishments  for  non- 
payment of  fines,  Ac. 

Removes  doubts  as  to  application  of 
Summary  Jurisdiction  Acts,  and  as  to 
expression  "  court  of  sununary  juris- 
diction." 

Removes  doubts,  also,  as  to  effect  of 
s.  227  of  45  &  46  Vict.  c.  50  (Municipal 
Corporations  Act,  1882)  on  s.  38  of 
42  &  43  Vict.  c.  49.  (Summary  Jons- 
diction  Act,  1879),  and  aa  to  effect  of 
forms  altered  by  roles  made  by  the 
Lord  Chancellor. 

Apulies  11  &  12  Vict.  c.  43.,  Summary 
•Jurisdiction  Act,  1848. 

Applies  and  extends  42  ^  43  Vict  c.  49.. 
Summary  Jurisdiction  Act,  1879. 

44.  Naval  Pensions    [U.K.] 

Preamble  recites  Acts  relating  to  NstiI 

Pensions,  &c. 
Amends  28  &  29  Vict  c.  73.,  Naral  and 

Marine  Pay  and  Pensioxui  Act,  1865. 
Amends  28  &  29  Vict.  c.  89.,  Greenwicli 

Hospital  Act,  1865. 
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Ch. 

44.  Naval  Pen«to)w— cont. 

BepealB  (so  far  as  it  relates  to  Green- 
wich out-pensioners)  19  &  20  Vict, 
c.  15.,  Greenwich  and  Chelsea  Out- 
Pensioners. 

Applies  28  &  29  Vict.  cc.  73,  111,  and 
124.  to  Greenwich  Hospital  pensions. 

45.  National  School  Teaehers  (Ireland)    [I.] 

Amends  42  &  43  Vict.  c.  74.,  National 
School  Teachers  (Ireland)  Act,  1879. 

46.  Naval  Enlistment    [U.K.] 

Amends  16  &  17  Vict.  c.   69.,  Naval 

Enlistment  Act,  1853. 
Construes  Act  with  Naval  Enlistment 

Acts,  1835  and  1853. 
Extends  to  Marines  sections  16  and  21 

of  16  &  17  Vict.  c.  73.,  Naval  Coast 

Volunteers. 
Applies  s.  91  of  44  &  45  Vict.  c.  58. 

(Army  Act,  1881). 

47.  Contagious  Diseases  {AnimaU)-~Transfer  of 

Parts  of  Districts    [U.K.] 
Amends  41  &  42  Vict.  c.  74.,  Contagious 
Diseases  (Animals)  Act,  1878. 

48.  Oyster  Cultivatum  (Ireland)    [I.] 

Extends  powers  of  Inspectors  of  Irish 
Fisheries,  under  32  &  33  Vict.  c.  92. 
(Fisheries  (Ireland)  Act,  1869),  to 
grant  licenses  for  forming  or  planting 
oyster  beds  or  layings. 

Applies  7  &  8  Vict.  c.  108.,  Fisheries 
(Ireland)  Act,  1844. 

Extends  Act  to  mussels. 

49.  Public  Works  Loans    [U.K.] 

Grants  3,000,0002.  for  Public  Works 
Loans,  and  1,200,0001.  for  Public 
Works  Loans  in  Ireland. 

Grants  600,0002.  to  Irish  Land  Commis- 
sion under  44  &  45  Vict.  c.  49.,  Land 
Law  (Ireland)  Act,  1881,  and  under 
46  &  47  Vict.  c.  43.,  Tramways  and 
Public  Companies  (Ireland)  Act,  1883. 

Applies  38  &  39  Vict."]  Public  Works 
c.  89.,  I      Loans    Acts, 

Applies  42  &  43  Vict,  f  1876  and 
c  77.,  J      3879. 

Applies  40  &  41  Vict.  c.  27.,  Public 
Works  Loans  (Ireland)  Act,  1877. 

-50.  Metropolitan  Board  of  Works  (Money)    [E.] 
Amends,  and  applies,   46  &  47  Vict. 

c.  27.,  Metropolitan  Board  of  Works 

(Money)  Act,  1883. 
Amends,  and  applies,   32   &   33  Vict. 

0.  102.,  Metropolitan  Board  of  Works 

(Loans)  Act,  1869. 
Amends   Acts   regulating  the  sale    of 

superfluous  lands  by  the  Board. 


Ch. 

50.  Metropolitan  Board  of  Works  (Money) — cont. 

Construes  Act  with  Metropolitan  Board 
of  Works  (Loans)  Acts,  1869  to  1871, 
and    Metropolitan  Board    of   Works 
(Money)  Acts,  1875  to  1883. 
Applies  Main  Drainage  Acts. 

„      18  &  19  Vict.  c.  120.,  Metropolis 
Management  Act,  1855. 
Empowers  Board  to  expend  moneys  for 
purposes  described  in  First  Schedule. 

51.  Prisons    [E.] 

Bicmoves  doubts  as  to  ])ower8  of  Sec- 
retary of  State  in  relation  to  altering, 
&c.  of  Prisons,  under  40  &  41  Vict, 
c.  21.,  Prison  Act,  1877. 

Repeals  sections  23  to  29  of  28  &  29  Vict, 
c.  126.,  Prison  Act,  1865. 

52.  Annual  Turnpike  Acts  Continuance    [E.] 

Continues  certain  Turnpike  Acts,   and 

repeals  certain  other  Turnpike  Acts, 

as  set  forth  in  Schedules  1  to  6. 
Applies  23  &  24  Vict.  *^  Local  Taxation 

c.  51.,  I     Returns  Acts, 

Applies  40  &  41  Vict,  f    1860         and 

c.  m.,  J     1877. 

Applies  38  &  39  Vict.  c.    83.,  Local 

Loans  Act,  1875. 
Applies  41  &  42  Vict.  c.  77.,  Highways 

and  Locomotives  (Amendment)  Act, 

1878. 

53.  Expiring  Laws  Continuance    [U.K.] 

Continues    (as    specified  in    Schedule) 

the  following  Acts,  and  enactments 

amending  the  same  ;  viz. : — 

5  &  6  Will.  i.  c.  27.»  Linen,  &c.  Manufactures 
(Ireland). 

3  ft  4  Vict.  c.  89..  Poor  Rates  (Stock  in  Trade 
Exemption). 

Jb  6  Vict.  c.  35.,  Copyhold,  Inclosure,  and 
Tithe  Commissioners  (now  Land  Commis- 
sioners). 

4  ft  5  Vict.  c.  69..  Application  of  Highw^ 
Rates  to  Turnpike  Boads. 

10  ft  11  Vict  c.  82.,  Landed  Property  Improre- 
ment  (Ireland). 

10  ft  11  Vict.  c.  96.,  Boclesiastioal  Jurisdiction. 

11  ft  12  Vict.  c.  88..  County  Cess  (Ireland). 

14  ft  16  Vict  c.  104..  Episcopal  and  Capitular 
Estates  Management. 

17  ft  18  Vict.  c.  102..  Corrupt  Practices  Pro- 
vention. 

28  ft  24  Vict.  c.  10..  Dwellings  for  Labouring 
Classes  (Ireland). 

24  ft  26  Vict  c  100..  Salmon  Fishery  (Eng- 
land). 

26  ft  27  Vict,  c  105.,  Promissory  Notes. 

27  ft  28  Vict,  c  20.,  Promissoiy  Notes,  ftc. 
(Ireland). 

28  ft  29  Vict  0. 48..  Militia  Ballots  Suspension. 

28  ft  29  Vict  c.  83.,  Locomotives  on  Bosds. 

29  ft  30  Vict.  c.  62.,  Prosecution  Expenses. 

31  ft  32  Vict.  c.  126.,  Parliamentary  Elections. 

32  ft  33  Vict.  c.  21.,  Election  Commissioners 
Expenses. 

82    ft    88    Vict  c  60.,   Endowed    Schools 

(Schemes). 
84  ft  36  Vict  c.  87.,  Sunday  Observance  IVo- 

secutions. 
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53.  Expiring  Laws  Continuance — cont. 

55  &  36  Vict.  c.  SS.,  Parliamentary  and  Muni- 
cipal Elections  (Ballot). 

56  &  37  Vict.  c.  48.,  Refirulation  of  Bftilways. 
SS  1 39  Vict.  c.  48..  Police  Expenses. 

38  &  Si)  Vict.  c.  81.,  Returning  Officers  Ex- 
penses. 

89  &  40  Vict.  c.  21.,  Juries  (Ireland). 

41  &  42  Vict.  c.  41..  Returning  Officers  Ex- 
penses (Scotland). 

41  &  42  Vict.  c.  72.,  Sale  of  Liquors  on  Sunday 
(Ireland). 

43  Vict.  c.  18.,  Parliamentary  Elections. 

40  &  47  Vict.  c.  85.,  Diseases  Prevention  Me- 
tro))olis. 

46  &  47  Vict.  c.  51.,  Ck)mipt  and  Illegal  Prac- 
tices Prevention. 

64.  Yorlcsh're  Regisfriea    [E.] 

Kepeals   (with    proviso)    the    following 
Acts : — 
2  &  3  Anne,  c.  4.,  Registration  of 

Deeds,  &c,  (W.  R.  York). 
6    Anne,    e.    20*.,    Inrolments    of 
Bargains  and  Sales  (W.  R.  York). 
6    Anne,   c.    62t.,   Registration  of 

Deeds,  &c.  (E.  R.  York,  &c.) 
8    Geo.    2.   c.  6.,    Registration    of 
Deeds,  &c.  (N.  R.  York). 
Applies  44  &  45  Vict.  c.  41.,  Convey- 
ancing  and  Law  of   Property    Act, 
1881. 
Applies  Inclosure  Acts,  1845  to  1876. 
Applies  27  &  28  Vict.  c.  114.,  Improve- 
ment of  Land  Act,  1864. 
Applies  45  &  46  Vict.  c.  50.,  Municipal 
Corporations  Act,  1882. 

55.  Pensions  and  Yeomannj  Fay    [E.  &  S.] 

Repeals  (with  proviso)  the  following: — 

44  Geo.  3.  c.  54.  in  part,  Yeomanry  and 
Volunteers  (Great  Britain). 

53  Geo.  3.  c.  51.,  Relief  of  Widows  of 
Military  OflBcers  from  Stamp  Duties 
on  receipt  of  Pensions  in  Ireland. 

7  Geo.  4.  c.  58.  8.4.,  Yeomanry  Cavalry 
and  Volunteers  (Great  Britain). 

19  &  20  Vict.  c.  15t,  Payment  of 
Greenwich  and  Chelsea  Out- Pen- 
sioners. 

31  &  32  Vict.  c.  90.  s.  2,  Payments  by 
Public  Departments. 
Removes  doubts  respecting  recovery  of 

certain  penalties  and  sums  of  money 

imder  44  Geo.  3.  c.  54.,  Yeomanry  Act, 

1804. 
Applies  44  &  45  Vict.  c.  58.,  Army  Act, 

1881. 


*  5  Anne,  c.  18.,  in  Ruflhead. 

t  c.  35.  in  RuflTbead. 

X  So  far  as  the  Act  relates  to  (}1iel8ea  Out-Pensionen. 


Ch. 

Tensions  and  Yeomanry  Pay — cont. 

Applies  in  England,  Summary  Juris- 
diction Acts,  42  &  43  Vict  c.  49.,  &c. 
Applies  in  Scotland,  27  &  28  Vict.  c.  53. 
and  44  &  45  Vict.  c.  33.,  Summazy 
Jurisdiction  (Scotland)  Acts,  1864  and 
1881. 

56.  Chartered  Companies    [U.K.] 

Declares  the  law  relating  to  the  Incor- 
poration of  Chartered  Companies 
under  1  Vict.  c.  73. 

57.  Superannitation    [U.K.] 

Extends  certain  powers  of  Superannoa- 
ation  Act  Amendment  Act,  1873 
(36  &  37  VicL  c.  23.) 

Applies  22  Vict.  c.  26.,  Supenumuation 
Act,  1859. 

68.  Prosecution  of  Offences    [E.] 

Amends  42  &  43  Vict.  c.  22.,  Proaecu- 

tion  of  Offences  Act,  1879. 
Extends  39  &  40  Vict.  c.  la,  Treasury 

Solicitor  Act,  1876. 

59.  Cholera  Hospitals  (Ireland)     [I.] 

Enables  sanitary  authorities  in  Ireland 
to  take  possession  of  land  for 
the  erection  of  tempK)raTy  Cholera 
Hospitals. 

60.  Metropolifan  Asylum  Board    [E.] 

Enables  the  Managers  of  the  Metro- 
politan Asylums  District  to  borrow 
for  certain  purposes  of  the  Diseases 
Prevention  (Metropolis)  Act,  1883 
(46  &  47  Vict.  c.  35.) 

Applies  30  &  31  Vict.  c.  6.,  Metropolitan 
Poor  Act,  1867. 

61.  Supreme  Court  of  Judicature    [E.] 

Amends  Supreme  Court  of  Jndicatare 

Acts  (36  &  37  Vict.  c.  66.,  Ac). 
Amends  17  &  18  Vict.  c.  34.,  Attendance 

of  Witnesses. 
Amends  39  &  40  Vict.  c.  69.,  Appellate 

Jurisdiction  Act,  1876. 
Amends   and    applies    17    &    18  Vict. 

c.  125.,  Common  Law  Procedure  Act, 

1854. 
Amends  and  extends  42  &  43  Vict.  c.  78.. 

Supreme  Court  of  Judicature  (OfBcersi 

Act,  1879.    . 
Extends  13  &  14  Vict.  c.  25.,  Justices 

of  Ajutizp 
Extends  18  &  19  Vict.  c.  134.,  Court  of 

Chancery,  &c. 
Extends  and  applies  36  &  37  Vict  c.  66., 

Supreme    Court   of  Judicature  Act, 

1873. 
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61.  Supreme  Court  of  Judicature — oont. 

Applies  4  &  5  Will.  4.  c.  24.,  Pensions, 

Civil  Offices. 
Applies  22  Vict.  c.  26.,  Superannuation. 
Applies  44  &  45  Vict.  c.  d8.,   Supreme 

Court  of  Judicature  Act,  1881. 

62.  Revenue    [U.K.] 

Amends    the     Law    relating     to    the 

Customs  and  Inland  Revenue  and  to 

the  Audit  of  Public  Accounts. 
Repeals  s.  Ill  and  part  of  s.  142  of  39  & 

40  Yict.  c.  36.,  Customs  Consolidation 

Act,  1876. 
Amends    and  applies    43  &  44  Vict. 

c.  19.,  Taxes  Management  Act,  1880. 
Amends  30  &  31  Vict.  c.  23.,  Customs 

and  Inland  Kevenue  Act,  1867. 
Amends  33  <&  34  Vict.   c.  97.,    Stamp 

Act,  1870. 
Amends  29  &  30  Vict.  c.  39.,  Exchequer 

and  Audit  Departments  Act,  1866. 
Construes  Part  I.  of  Act  with  Customs 

Consolidation  Act,  1876,  and  Part  I. 

of  Revenue  Act,  1883  (46  &  47  Vict. 

c.  55.) 

63.  TrusU  iScotlatid)    [S.] 

Amends,  extends,  and  construes  Act 
with  24  &  25  Vict.  c.  84.,  26  &  27 
Vict.  c.  115.,  and  30  &  31  Vict.  c.  97., 
Trusts  (Scotland)  Acts. 

Applies  30  &  31  Vict.  c.  132.,  Trust 
Funds  Act,  1867. 

64.  Criminal  Lunatics  [E.  (Certain  express 
provisions  extend  to  Scotland  and  Ire- 
land.)] 

Repeals  (in  whole  or  part)  the  following 
Acts : — 
3  &  4  Vict.  c.  54.,  Confinement  and 

Maintenance  of  Insane  Prisoners. 
6  &  7  Vict.  c.  26.  B.  21,  Millbank 

Prison. 
16  &  17  Vict.  c.  96.  s.  38  in  part. 

Care  and  Treatment  of  Lunatics. 
23  &  24  Vict.  c.  75.  in  part.  Criminal 

Lunatic  Asylums. 
25  &  26  Vict.  c.  86.  s.  15,  Lunacy 

Regulation  Act,  1862. 
27  &  28  Vict.  c.  29.,  Confinement 

and  Maintenance  of  Insane  Pri- 
soners. 

29  &  20  Vict.  c.  109.  in  part,  Naval 
Discipline  Act,  1866. 

30  &  31    Vict.  c.    12.,    Criminal 
Lunatics  Act,  1867. 

32  &  33   Vict.    c.    78.,    Criminal 
Lunatics  Act,  1869. 


order  of  Chapter),  Ac^^ontinued. 

Ch. 

64.  Criminal  Lunatics — cent. 

44  &  45  Vict.  c.  58.  in  part.  Army 

Act,  1881. 
46  &  47  Vict.  c.  38.  in  part.  Trial  of 
Lunatics  Act,  1883. 
Applies  8  &  9  Vict.  c.  100.,  Lunacy  Act, 

1845. 
Applies  16  &  17  Vict.  c.  97.,  Lunatic 

Asylums  Act,  1853. 
Applies  23  &  24  Vict.  c.  75.,  Criminal 

Lunatic  Asylums  Act,  1860. 
Applies  25  &  26  Vict.  c.   54.,  Lunacy 

(Scotland)  Act,  1862. 
Applies  25  &  26  Vict.  c.  86.,   Lunacy 

Regulation  Act,  1862. 
Applies  38  &  39  Vict.  c.  67.,  Lunatic 
Asylums  (Ireland)  Act,  1875. 

65.  New  Parishes  Acts  and   Church  Building 
Acts  Amendment    [E.] 

Amends  Now  Parishes  Acts;  viz.,  6  & 

7  Vict.  c.  37.,  7  &  8  Vict.  c.  94.,  19  & 
20  Vict.  c.  104.,  and  32  &  33  Vict, 
c.  94. 

Amends  Church  Building  Acts;  viz., 
58  Geo.  3.  c.  45.,  59  Geo.  3.  c.  134., 
3  Geo.  4.  c.  72.,  5  Geo.  4.  c.  103.,  7  & 

8  Geo.  4.  c.  72.,  1  &  2  Will.  4.  c.  38., 
2  &  3  Will.  4.  c.  61.,  1  &  2  Vict. 
107.,  2  &  3  Vict.  c.  49.,  3  &  4  Vict., 
c.  60.,  7  &  8  Vict.  c.  56.,  8  &  9  Vict, 
c.  70.,  9  &  10  Vict.  c.  68.,  11  &  12 
Vict.  c.  37.,  14  A  15  Vict.  c.  97., 
17  &  18  Vict.  c.  32.,  19  &  20  Vict, 
c.  55.,  and  32  &  33  Vict.  c.  94. 

66.  Bishopric  of  Bristol    [E.] 

Provides  for  the  disunion  of  the  Sees  of 

Gloucester  and  Bristol. 
Applies  41  &  42  Vict.  c.  68.,  Bishoprics 

Act,  1878. 


67.  Irnjprovenient     of 


Lands     (Ecclesiastical 
Benefices)    [E. 
Applies  27  &  28  Vict.  c.  114.,  Improve- 
ment of  Land  Act,  1864. 


68.  Marimonxal  Causes    [E.] 

Amends  the  Matrimonial  Causes  Acts 
with  respect  to  the  restitution  of 
conjugal  rights. 

69.  Cholera^  ^c.  Protection  (L^eland)    fl.] 

Applies  41   &  42  Vict.  c.  52."",  Public 

Health  (Ireland)  Act,  1878. 
Applies  46  &  47  Vict.  c.  59.,  Epidemic 

and  other  Diseases  Prevention  Act, 

1883. 
Applies  Acts    for   Relief    of  Poor  in 

Ireland. 
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70.  Mxmwi'pal  Elections  {Corrupt  wnd   Illegal 
PraMices)     [E.] 

Eepeals  s.  33  of  33  &  34  Vict.  c.  76., 

Elementary  Education  Act,  1870. 
Eepeals  in  part,  and  applies,  45  &  46 

Vict.  c.  50.,  Municipal   Corporations 

Act,  1882. 
Applies  46   &  47  Vict.  c.  51.,  Corrupt 

and  Illegal  Practices  Prevention  Act, 

1883. 
Applies  14  &  15  Vict.  c.  105.,  Poor  Law 

Amendment  Act,  1851. 
Applies    38  &  39  Vict.  c.   55.,   Public 

Health  Act,  1875. 
Applies  5  &  6  Vict.  c.  57.,  Poor  Law 

Amendment  Act,  1842. 
Limits  duration  of  Act  to  the  end  of  the 

year  1886. 
Sets  forth  (in  Third  Schedule)  the  enact- 
ments   defining    Corrupt    Practices, 

Bribery,  &c. 

71.  Intestates  Estates    [E.  &  L] 

Applies  39  &  40  Vict.  c.  18.,  Treasury 

Solicitor  Act,  1876. 
Applies  15  &  16  Vict.  c.  55.,   Trustee 

Act  Extension. 

72.  Disused  Burial  Grounds    [E.] 

Prevents  the  erection  of  buildings  on 
certain  disused  burial  grounds  afiected 
by  Orders  in  Council  made  in  pur- 
suance of  15  &  16  Vict.  c.  85.  and  16  A 
17  Vict.  c.  134.,  Burial  of  the  Dead. 

73.  Approftiaition    [U.K.] 

74.  Public  Health  (Ojficers)    [E.] 

Amends  38  &  39  Vict.  c.  55.,  Public 
Health  Act,  1875. 

75.  Canal  Boats    [E.] 

Amends  40  &  41  Vict.  c.  60.,  Canal  Boats 
Act,  1877. 

76.  Post  Office  (Protection)    [U.K.] 

Repeals  7  Will.  4.  i  1  Vict.  c.  36.  in 
part.  Post  Office  (Offences)  Act,  1837. 


order  of  Chapter),  &c. — continued. 
Ch. 
76.  Post  Office  {Protection)— cont. 

Bepeals  3  &  4  Vict.  c.  96.  in  part.  Post 

Office  (Duties)  Act,  1840. 
Bepeals  88  &  39  Vict,  a  22.  s.  10  in 

part.  Post  Office  Act,  1875. 
Bepeals  42  &  43  Vict.  c.  49.  s.  53  in 

part,  SummaxT  Jurisdiction  Act,  1879. 
Bejpeals  44  &  45  Vict.  c.  20.  s.  7,  Post 

Office  CLand)  Act,  1881. 
Bepeals  44  <fe  45  Vict.  c.  33.  s.  11  in  part. 

Summary  Jurisdiction  (Scotland)  Act, 

1881. 
Amends  41  A  42  Vict.  c.  26.,   Parlia- 
mentary and  Municipal  Begistration 

Act,  1878. 
Applies  32  &  33  Vict.  c.  73.,  Telegraph 

Act,  1869. 
Applies  38  &  39  Vict  c.  22.,  Poet  Office 

Act,  1875. 
Applies  7  Will.  4  &  1  Vict.  c.  36.,  Pan 

Office  (Offences)  Act,  1837. 
Applies  in  England,   Summary   Juris* 

diction  (Enghsh)  Acts,  42  &  43  Vict 

c.  49.,  &c. 
Applies  in  Scotland,  27  &  28  Vict.  c.  53. 

and  44  <fe  45  Vict.  c.  33.,  Summary 

Jurisdiction  (Scotland)  Acts,  1864  and 

1881. 
Applies  in  Ireland,  14  &  15  Vict.  c.  93., 

Petty  Sessions  (Ireland)  Act,  1851,  Ac. 
Substitutes  32  &  33  Vict.  c.   la   e.  1 

in  Telegraph  Act,  1878,  for  31  4  32 

Vict.  c.  119.  s.  33. 

77.  Public  HeaWi  (Ireland)    [I.] 

Amends  41  &  42  Vict.  c.  52.,  Pnblic 
Health  (Ireland)  Act,  ISTR 

Applies  34  &  35  Vict.  c.  109.,  Local 
(Government  (Ireland)  Act,  1871. 

78.  Corrupt  Practices  (Suspension  of  Eleeium) 
[E.] 

Suspends  elections  for  Boston,  Canter- 
bunr,  Chester,  Gloucester,  Macdes- 
field,  Oxford,  and  Sandwich. 
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(B.) 
Acta  of  former  Sessiona  (in  Ohronologioal  Order)  Repealed  and  Amended  by  Acts  of  47  &  48  Vict. 


Act  repealed  or  amended. 

Subject-matter. 

How  affected. 

Chapter  of 
47  &  48  Vict. 

27  Hen.  8.  c.  11. 

Clerks  of  the  Signet   and  Privy 
Seal. 

Repealed  - 

30 

2  &  3  Anne,  o.  4. 

Begistration  of  DeedR,  Ac.  • 

Repealed  • 

54 

6  Anne,  c.  16. 

Brokers  (City  of  London)    - 

Amended  - 

3 

„       c.  20.» 

Inrolment  of  Bargains  and  Sales    - 

Repealed  - 

54 

c.  62.t 

Registration  of  Deeds,  Ac.  - 

Repealed  - 

54 

8  Geo.  2.  c.  6.  - 

Registration  of  Deeds,  Ac.  - 

Repealed  - 

54 

44  Geo.  8.  c.  13. 

Desertion,  Ac.  of  Seamen,  Ac.  from 

Repealed  - 

39 

His  Majesty's  Service. 

• 

„         c.  54.  in  part 

Yeomanry  and  Volunteers  (Great 
Britain). 

Repealed  • 

65 

53  G^eo.  3.  c.  51. 

Stamp    Duties    Exemptions    (Ire- 
land). 

Repealed  - 

55 

57  Geo.  3.  c.  Ix. 

Ganger  (Citv  of  London) :  Brokers 
Church  Building 

Amended  - 

3 

58  Geo.  3.  c.  45. 

Amended  • 

65 

59  Geo.  3.  c.  134. 

Church  Building     ... 

Amended  - 

65 

3  Geo.  4-  c.  72. 

Church  Building      ... 

Amended  - 

65 

5  Geo.  4.  c.  83.  b.  16  in  part  - 

Punishment  of  Rogues  and  Vaga- 
bonds. 

Repealed  - 

39 

„         c.  103. 

Church  Building     .            .            - 

Amended  - 

•65 

7  Geo.  4.  c.  58.  b.  4.    - 

Yeomanry  Cavalry  and  Volunteers 
(Great  Britain). 

Repealed  - 

55 

7  &  8  Geo.  4.  c.  72.    - 

Church  Building     ... 

Amended  - 

65 

1  A  2  Will.  4.  c.  38.    - 

Church  Building      ... 

Amended  - 

65 

2  4  3  Will.  4.  0.  61.   - 

Church  Building     ... 

Amended  - 

65 

7  WiU.  4.  &  1  Vict.  c.  36.  in 

Post  Office  (Offences)  Act,  1837      - 

Repealed  - 

76 

part. 

1  &  2  Vict.  c.  107.      - 

Church  Building     ... 

Amended  • 

65 

2  &  3  Vict.  c.  49. 

Church  Building      - 

Amended  - 

65 

3  4  4  Vict.  c.  54. 

Insane  Prisoners     ... 

Repealed  - 

64 

f,         c.  60. 

Church  Building      ... 

Amended  - 

65 

„         c.  96.  in  part 
6  A  7  Vict.  c.  26.  s.  21. 

Post  Office  puties)  Act,  1840 

Repealed  - 

76 

Millbank  Prison      ... 

Repealed  - 

64 

„         c.  37. 

New  ParisheB           ... 

Amended  - 

65 

7  A  8  Vict.  c.  56. 

Church  Building      ... 

Amended  - 

65 

tf             C.  «f4?.          •               • 

New  Parishes          ... 

Amended  - 

65 

8  A  9  Vict.  c.  70. 

Church  Building     ... 

Amended  • 

65 

9  A  10  Vict  c.  68.       . 

Church  Building     .            .            - 

Amended  • 

65 

11  A  12  Vict.  c.  37.    . 

Church  Building     ... 

Amended  . 

65 

14  A  15  Vict.  0.  82.    . 

Forms  of  Appointments,  Ac.  (Great 
Seal). 

Repealed  • 

30 

„             c.  97.    • 

Church  Building     ... 

Amended  - 

65 

16  A  17  Vict.  c.  69.    . 

Naval  Enlistment  Act,  1853 

Amended  - 

46 

f,             c.  96.  B.  38.  in 

Care  and  Treatment  of  Lunatics    - 

Repealed  - 

64 

part. 

17  A  18  Vict.  c.  32.    . 

Church  Building      .           -           - 

Amended  • 

65 

*  S  Amie,  c.  I83  in  Ruflhead. 

1 

« 

t  0. 8ft.  in  Ruffhead. 
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Table  B. — Acts  of  former  Sessions  repealed  and  amended — continued. 


Act  repealed  or  amended. 

Subject-matter. 

How  affected. 

Chapter  of 
47  &  48  Yict 

17  &  18  Vict.  c.  34.     . 

Attendance  of  Witnesses    - 

Amended  - 

61 

,,             c.  125.  - 

Common  Law  Procedure  Act,  1854 

Amended  - 

61 

18  &  19  Vict.  c.  40.     - 

Public  Libraries  (Ireland)  - 

Amended  - 

37 

„           c.  70.     - 

Public  Libraries  (£ngland)- 

Amended  - 

37 

19  &  20  Vict.  c.  2.       - 

Metropolitan  Police 

Amended  . 

17 

,,          c.  15. 

Greenwich   and  Chelsea  Out-Pen- 
sioners. 

Repealed*- 

44  and  (m 

,,           c.  55.     - 

Church  Building      ... 

Amended  - 

65 

c.  104.  - 

New  Parishes           ... 

Amended  - 

65 

20  &  21  Vict.  c.  39.,  \ 
37  A  38  Vict.  c.  41.,  / 

Colonial  Attorneys  Belief  Act 

Amended  - 

24 

23  &  24  Vict.  c.  75.  in  part    - 

Criminal  Lunatic  Asylums 

Repealed  - 

64 

c.  79.     - 

Sheriff  Court  Houses  (Scotland)     - 

Amended  - 

42 

24  &  25  Vict.  c.  84.    - 

Trusts  (Scotland)     - 

Amended  - 

63 

25  &  26  Vict.  c.  86.  s.  15. 

Lunacy  Regulation  Act,  1862 

Repealed  - 

64 

26  &  27  Vict.  c.  115.  - 

Trusts  (Scotland)     -            -            - 

Amended  - 

63 

27  &  28  Vict.  c.  29.    - 

Insane  Prisoners      ... 

Repealed  - 

64 

28  &  29  Vict.  c.  73.    - 

Naval  and  Marine  Pay  and  Pen- 

B 1  ^x%^  a 

Amended  - 

44 

tf               C.  o".      - 

sions. 
Greenwich  Hospital 

Amended  - 

44 

c.  126.  83.  23  to 

29. 

29  &  30  Vict.  c.  39.     -            ^ 

Prison  Act,  1865      - 

Repealed  - 

51 

Exchequer  and  Audit  Departments 

Amended  - 

62 

Act,  1866. 

c.  109.  - 

Naval  Discipline  Act,  1866 

Amended  • 

39  and  64 

,,          c.  114.   - 

Public  Libraries  (England) 

Amended  - 

37 

30  &  31  Vict.  c.  12.    - 

Criminal  Lunatics  Act,  1867 

Repealed  - 

64 

0.23.     - 

Customs  and  Inland  Be  venue  Act, 

Amended  - 

62 

1867. 

- 

„           c.  37.     - 

Public  Libraries  (Scotland) 

Amended  - 

37 

c.  97.     - 

Trusts  (Scotland)     - 

Amended  - 

63 

31  &  32  Vict.  c.  45.     . 

Sea  Fisheries  Act,  1868      - 

Amended  - 

27 

c.  67.     - 

Police  Rate  Act,  1868 

Amended  - 

17 

c.  90.  8.  2. 

Payments  by  Public  Departments  - 
Irish  Church  Act,  1869 

Repealed  - 

55 

32  &  33  Vict.  c.  42.    - 

Amended  - 

10 

c.  67.    - 

Valuation  (Metropolis)  Act,  1869   - 

Amended  - 

5 

c.  78.     - 

Criminal  Lunatics  Act,  1869 

Repealed  - 

64 

„          c.  94.    - 

New  Parishes,  Ac.  ... 

Amended  - 

65 

c.  102.  - 

Metropolitan    Board    of     Works, 
(Loans)  Act,  1869. 

Amended  • 

50 

33  &  34  Vict.  c.  60.     - 

London  Brokers'  Relief  Act,  1870  - 

Amended  - 

3 

,,          c.  75.  8.  35. 

Elementary  Education  Act,  1870   - 

Repealed  - 

70 

„          c.  97.     . 

Stamp  Act,  1870      - 

Amended  - 

62 

34  &  35  Vict.  c.  59.     - 

Public  Libraries  (Scotland) 

Amended  - 

37 

c.  71.     - 

Public  Libraries  (England)  -         ■  - 

Amended  - 

37 

35  it  36  Vict.  c.  23.    - 

Isle  of  Man  Harbours  Act.  1872     - 

Amended  - 

7 

36&37  Vict.  c.  66.,  &c. 

Supremo  Court  of  Judicature  Acts 

Amended  - 

61 

37  A  38  Vict.  c.  8.      - 

Isle  of  Man  Harbours  Act,  1874     • 

Amended  - 

7 

c.  42.    - 

Building  Societies  -            .            . 

Amended  - 

41 

38  &  39  Vict.  c.  22.  s.  10  in 

Post  Office  Act,  1876 

Repealed  • 

76 

part. 

• 

*  By  chapter  44  so  far  aa  the  Act  relates  to  Greeowich  out-pensionera,  and  by  chapter  65  so  far  as  it  rdatm  to  Cheism 
out-pensioners. 
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Table  B. — Acts  of  former  Sessions  repealed  and  amended — continued. 


Act  repealed  or  amended. 


38  &  39  Vict.  0.  28. 


Subject-matter. 


f» 

c. 

55. 

- 

39  A  40  Vict. 

c. 

36.  s 

.  111.,  and 

If 

c. 

part  of  8. 142. 
59.     - 

40  &  41  Vict. 

c. 

15. 

. 

»> 

c. 

42. 

• 

it 

c. 

49. 

•                                          m 

>> 

c. 

54. 

m 

ff 

c. 

60. 

- 

*f 

c. 

ccxxxiv. 

41  &  42  Vict. 

c. 

26. 

A                                  • 

t> 

c. 

39. 

f  > 

c. 

52. 

If 

c. 

74. 

42  &  43  Vict. 

.  c. 

22. 

fi 

c. 

49. 

8.   53.  in 
part. 

n 

c. 

74. 

11 

c 

.78. 

43  &  44  Vict. 

c. 

10. 

8.3. 

•f 

c. 

19. 

. 

44  &  45  Vict. 

c. 

20. 

8.  7. 

i9 

c. 

33. 

8.  11.  in 
part. 

If 

c. 

54. 

•                                      m 

*« 

c. 

58. 

• 

45  &  46  Vict. 

c. 

38. 

. 

>» 

c. 

50. 

in  part    - 

91 

c. 

76. 

- 

46  &  47  Vict. 

.  c. 

27. 

- 

i> 

c. 

38. 

in  part    - 

>> 

c. 

43. 

- 

If 

c. 

52. 

^            . 

If 

c. 

54. 

B.  7. 

How  affected. 


Metropolitan  Police  Staff  (Super- 
annuation) Act,  1875. 
Public  Healtb  Act,  1876     - 
Customs  Consolidation  Act,  1876  - 

Appellate  Jurisdiction  Act,  1876  - 
Public  Libraries  (Ireland)  - 
Fisheries  (Oyster,  Ac.)  Act,  1877  - 
General  Prisons  (Ireland)  Act,  1877 
Public  Libraries  ... 
Canal  Boats  Act,  1877 
Dublin  Science  and  Art  Museum 

Act,  1877.. 
Parliamentary       and       Municipal 

Registration  Act,  1878. 
Freshwater  Fisheries  Act,  1878 
Public  Health  (Ireland)  Act,  1878  - 
Contagious  Diseases  (Animals)  Act, 

1878. 
Prosecution  of  Oflencod  Act,  1879  - 
Summary  Jurisdiction  Act,  1879   - 

National  School  Teachers  (Ireland) 
Supremo      Court     of     Judicature 

(Officers)  Act,  1879. 
Great  Seal  Act,  1880 
Taxes  Management  Act,  1880 
Post  Office  (Land)  Act,  1881 
Summary    Jurisdiction   (Scotland) 

Act,  1881. 
Indian  Loan  Aot,  1881 
Army  Act,  1881       - 
Settled  Land  Act,  1882 
Municipal  Corporations  Act,  1882  - 
Married  Women's  Property    Act, 

1882. 
Metropolitan     Board     of     Works 

(Money)  Act,  1883. 
Trial  of  Lunatics  Act,  1883 
Tramways  and  Public  Companies 

(Ireland)  Act.  1883. 
Bankruptcy  Act,  1883 
National  Debt  Act,  1883     - 


Amended 

Amended 
Repealed 

Amended 
Amended 
Amended 
Amended 
Amended 
Amended 
Amended 

Amended 

Amended 
Amended 
Amended 

Amended 
Repealed 

Amended 
Amended 

Repealed 
Amended 


.  I 


Chapter  of 
47  &  48  Vict. 


17 

12  and  74 
62 

61 
37 
26 
86 
37 
76 
6 


Repealed  - 

76 

Repealed  - 

76 

Repealed  - 

2 

Amended  - 

8  and  64 

Amended  - 

18 

Repealed  - 

70 

Amended  - 

14 

Amended  - 

60 

Repealed  - 

64 

Amended  • 

28 

Amended  - 

9 

Repealed  - 

2 

76 

11 
77 
13  and  47 

58 
76 

45 
61 

30 

62 


Vol.  LXIIL— Law  Jour.  Stat. 


R 
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Table  B. — Acts  of  former  Sessions  repealed  and  amended — eonHmued. 


Enactments  repealed  by  the  Summary  Jurisdiction  Act,  47  §■  48  Vict,  c.  43. 

(This  Schedule  down  to  the  year  1868  refen  to  the  Statutes,  Revised  Edition  published  by  anthoritj  mider 

the  direction  of  the  Statate  Law  Committee.) 


Act  repealed  by 
47  &  48  Vict.  c.  43. 


3  Will.  &  Mar.  c.  11.  s.  9. 

in  pt. 
7  &  8  Will.  3.  c.  6.  in  pt.    - 

I  Anne,  Stat.  2,  c.  22.  ss.  1. 

and  4.  in  pt. 
9  Geo.  1.  c.  27.  in  pt. 
12  Qeo.  1.  c.  34.  in  pt. 

II  Greo.  2.  c.  19.  ss.  4  and  5 

in  pt. 

12  Geo.  2.  c.  28.  in  pt. 

13  G«o.  2.  c.  8.  in  pt. 

16  Geo.  2.  0. 27.  ss.  1.  and  2. 

in  pt. 
19  Geo.  2.  0.  21.  in  pt. 
22  Geo.  2.  c.  27.  in  pt. 

27  Geo.  2.  c.  7.  in  pt. 
6  Geo.  3.  c.  61.  in  pt. 

14  G«o.  3.  c.  26.  in  pt. 

„         c.  44.  in  pt. 

16  Geo.  3.  c.  14. 

17  Geo.  3.  c.  11.  in  pt. 
c.  29.  in  pt. 


If 


*i 


91 


24  Geo. 
26  Geo. 
26  Geo. 

31  Geo. 

32  Geo. 

33  Gt50. 
36  Geo. 

36  Geo. 
39  Geo. 
39&  40 

41  Geo. 


c.  66.  s.  3.,  and 
s.  8.  in  pt. 
c.  66.  in  pt. 

3.  sess.  2.  c.  3.  in  pt. 
3.  c.  40.  in  pt. 
3.  c.  71.  in  pt. 
3.  c.  66.  in  pt. 
3.  c.  66.  in  pt. 

c.  67.  in  pt. 
3.  c.  66.  s.  1.  in  pt., 
and  s.  2. 
3.  c.  60.  in  pt. 

c.  86.  6.  8.  in  pt., 
and  8.  10. 
3.  c.  88.  in  pt. 
3.  c.  79.  in  pt. 
Geo.  3.  c.  77.  s.  8., 

and  s.  10.,  in  pt. 

3.  c.  109.  s.  39.,  in 

pt.  (U.K.) 


Subject-matter  of  Act  repealed. 


Settlement  of  the  Poor. 

More  easy  Recovery  of  small  Tythes. 

Abuses  and  Frauds  in  Woollen,  &c.  and  Iron  Manufactures. 

Preventing  journeymen  Shoemakers  selling,  &c.  Boots,  Shoes,  Sx. 
Unlawful  Combinations  of  Workmen  in  Woollen  Manufactures,  &c. 
Payment  of  Bents  and  preventing  Frauds  by  Tenants. 

Preventing  excessive  and  deceitful  gaming. 

Amending  1  Anne,  Stat.  2,  c.  22. 

Stealing  in  the  night-time  Cloth  or  Woollen  Groods  on  the  Back  or 
Tenters,  &c. 

Profane  Cursing  and  Swearing. 

Frauds  and  Abuses  in  manutacture  of  Hats,  and  in  Woollai,  &c. 
Manufactures.   Unlawful  Combinations  ofjoumeymen  Dyers,  Ac 

Frauds  and  Abuses  in  manufacture  of  Clocks  and  Watches. 

Woollen  Cloth  Manufacture,  &c. 

Frauds  and  Embezzlements  in  Woollen  Manufactory. 

Amending  22  Geo.  2.  c.  27. 

Amending  14  Geo.  3.  c.  44. 

Frauds  and  Abuses  in  manufactures  of  Combing  Wool,  &c. 

Preventing  manufacture  of  Ash,  Elder,  and  other  leaves  in  imita- 
tion of  Tea,  &c. 

Begulating  the  Hat  Manufactory. 

Frauds  and  Abuses  in  manufacture  of  Hats,  and  in  WooUen,  Ac, 
Manufactures.    Frauds  by  journeymen  Dyers. 

j- Frauds  and  Abuses  in  manufactures  of  Combing  Wool,  Ac 

Slaughtering  Horses. 

Abuses  and  Frauds  in  Manufactures  of  Combing  Wool,  4c. 

Counterfeiting  Certificates  of  Characters  of  Servants. 

Begulation  of  Parish  Ajpprentices. 

Fines  on  Constables,  Overseers,  and  other  officers  for  neglect  of 

duty,  &c. 
MaJdngand  vending  of  Metal  Buttons. 
Better  regulation  of  Mills. 

Buying  and  selling  of  Hay  and  Straw. 
Suppression  of  Seditious  and  Treasonable  Societies. 
Security  of  Collieries  and  Mines,  &c. 

Inclosure  Acts  Consolidation. 
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Table  B. — ^Acts  of  former  Sessions  repealed  and  amended — continued. 


Act  repealed  by 
47  &  48  Vict.  c.  43. 


>* 


f » 


42  Geo.  3.  c.  46.  in  pt. 
ff        c.  56.  in  pt. 
,,        c.  119.  8.  6.  in  pt. 
44  G^o.  8.  0.    54.    ss.  .45. 
and  52.  in  pt. 
48  Geo.  3.  c.  75.  in  pt. 
52  Geo.  3.  c.  155.  ss.  15. 
and  16.  in  pt. 

54  G«o.  3.  c.  159.  in  pt. 

55  Geo.  3.  c.    137.  ss.  8. 

and  9.  in  pt. 

56  Geo.  3.  c.  139.  in  pt. 

57  Greo.  3.  c.  19.  in  pt. 

„         c.  93.  in  pt. 
59  Geo.  3.  c.  7.  in  pt. 

3  Greo.  4.  c.  126.  in  pt. 

4  G^.  4.  c.  6.  s.  38.,  and 

s.  67.  in  pt. 
c.  80.  ss.  29. 
and  30. 
c.  95.  s.  83.,  and 

8.  87.  in  pt. 

5  Geo.  4.  c.  83.  in  pt. 

6  Greo.  4.  c.  50.  s.  56.,  and 

s.  57.  in  pt. 
9  Geo.  4.  c.  69.  in  pt. 

1  A  2  Will.  4.  c.  22.  in  pt.  - 

c.  32.  in  pt.  - 
c.  37.  in  pt.  - 
c.  41.  in  pt.  - 

2  A  3  Will.  4.  c.  120.  in  pt. 

3  &  4  Will.  4.  c.  90.  s.  62. 

and  s.  63.  in  pt. 

4  A  5  Will.  4.  c.  76.  in  pt.  - 

5  A  6  Will.  4.  c.  50.  in  pt.  - 

6  A  7  Will.  4.  c.  11.  s.  10. 

in  pt. 
c.  37.  in  pt. 
c.  86.  ss.  46 
and  47.  in  pt. 

7  Will.  4.  A  1  Vict.  c.  36. 

in  pt. 

2  A  3  Vict.  c.  71.  in  pt.      - 

3  A  4  Vict.  c.  60.  in  pt. 
0.  84.  in  pt. 
c.  85.  in  pt. 
c.  97.  ss.  13.  and 

16.  in  pt. 

4  A  5  Vict.  c.  30.  in  pt.      - 

5  A  6  Vict.  c.  100.  s.  8.  in 

pt.  and  s.  13. 

c.  109.  H.  24. 


>» 


9f 


t» 


Subject-matter  of  Act  repealed. 


99 


it 


Begister  of  Parish  Anprentices,  Ac. 

Stunp  Duties  on  Meaicines. 

Suppression  of  unauthorised  Grames  and  Lotteries. 

Consolidating  Acts  relating  to  Yeomanry  and  Volunteers  in  Great 

Britain. 
Interment  of  human  bodies  cast  on  shore  from  the  Sea. 
Religious  Worship  and  Assemblies. 

Regulation  of  Ports,  Harbours,  Ac.  in  United  Kingdom,  and  of  His 

Majesty's  Docks,  Ac.  therein. 
Embezzling  Property  by  Poor  Persons  in  Workhouses.     Poor 

Belief. 
Binding  of  Parish  Apprentices. 
Preventing  Seditious  Meetings  and  Assemblies. 
Costs  of  Distresses  levied  for  Payment  of  Small  Bents. 
Cutlerjr  Trade  (England). 
Turnpike  Boads  (England). 
Lotteries. 

East  India  Company.    Begistration  of  Vessels  (India). 

Turnpike  Boads  (England). 

Punishment  of  Bogues  and  Vagabonds  (England). 
Jurors  and  Juries. 

Destruction  of  Game. 

Hackney  Carriages,  Ac.    Hawkers  and  Pedlars. 

Game  Laws. 

Prohibiting  Payment  of  Wages  in  Goods. 

AppK)intment  of  special  Constables.    Preservation  of  the  Peace. 

Duties  on  Stage  Carriages,  Ac. 

Lighting  and  watching  of  Parishes  in  England  and  Wales. 

Poor  Laws  (England  and  Wales). 
Highways  (England). 
Begistration  of  Aliens. 

Making  and  Sale  of  Bread. 

Begistration  of  Births,  Deaths,  and  Marriages  (England). 

Offences  against  the  Post  Office. 

Metropolitan  Police  Courts. 

Canal  Police. 

Powers  of  Justices  within  Metropolitan  Police  District. 

Chimney  Sweepers  and  Chimneys. 

Begulation  of  Railways. 

Ordnance  Survey. 
Copyright  of  Designs. 

Parish  Constables. 
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Act  repciiletl  by 
47  Sc  48  Vict.  c.  43. 


it 
M 
)f 
»» 
99 
91 


6&7  Vict.  c.  30.  in  pt. 
„  c.  40.  in  pt. 

,,  c.  68.  s.  19.  inpt. 

7  &  8  Vict. c.  101.  8. 4.  inpt. 
,,        c.  87.  S8.  7.  and 

9.  in  pt. 
,  8  &  9  Vict.  c.  10.  s.  3. 
c.  16.  in  pt. 
c.  18.  in  pt. 
c.  20.  in  pt. 
c.  77.  in  pt. 
c.  100.  in  pt.     - 
c.    109.   SB.    11. 
and  20.  in  pt. 

9  &  10  Vict.  c.  95.  in  pt.    - 

10  &  11  Vict.  c.  16.  8.  71.  in 

pt. 

c.  38.  ss.  16.  and 
17. 
c.  62.  in  pt. 

11  &  12  Vict.  0.  43.  in  pt.  - 

12  &  13  Vict.  c.  14.  s.  9.     - 
,,  c.  45.    8.  1.  in 

pt. 
,,  c.  92.  in  pt.  - 

15  &  16  Vict.  c.  81.  8.  46.    - 

16  &  17  Vict.  c.  33.  in  pt.  - 
c.  73.  8.  23.  in 


>f 


t» 


>f 


99 
99 


pt. 

c.  97.  8.  128. 

in  pt. 

c.  119.  in  pt. 

C.  128.    88.    1. 

and  2.  in  vt. 

17  &  18  Vict,  c  38.  in  ptr  - 

c.  104.  8.  518. 
sub- section  (4.)  in  pt. 

18  &  19  Vict.  c.  119.  in  pt. 

„  c.  120.  ss.  231. 

and  232.  in  pt. 

22  &  23  Vict.  c.  40.  s.  24.  in 

pt. 
,,  c.  66.  s.  22.  in 

pt. 

23  &  24  Vict.  c.  32.  s.  4.  in 

pt. 

24  &  25  Vict.  c.  96.  in  pt.  - 

,,  c.  97.  in  pt.  - 

„  c.  99. 8.  32.  in 

pt. 
„  0.  110.  8.  11. 

in.  pt. 


Subject-matter  of  Act  repealed. 


Pound-breach  and  Rescue. 

Frauds  and  Abuses  in  Woollen,  &c.  Manufacturers. 

Begulating  Theatres. 

Poor  Law  Amendment. 

Slaughtering  Horses. 

Bastardy,  Law  of. 

Companies  Clauses  Consolidation  Act,  1845. 

Lanos  Clauses  Consolidation  Act,  1845. 

Railways  Clauses  Consolidation  Act,  1845. 

Masters  and  Workmen  (Hosiery). 

Care  and  Treatment  of  Lunatics. 

Games  and  Wagers. 

Small  Debts,  for  the  more  easy  Recovery  of. 
Commissioners  Clauses  Act,  1847. 

Drainage  of  Land  (England  and  Wales). 

Naval  Prisons.    Desertion  from  the  Navy. 

Justice,  Administration  of. 

Costs  of  distraining  for  rates. 

Procedure  in  Courts  of  General  and  Quarter  Sessions. 

Prevention  of  Cruelty  to  Animals. 
Assessment  and  Collection  of  County  Bates. 
Metropolitan  Stage  and  Hackney  Carriages. 
Naval  Coast  Volunteers. 

Lunatic  Asylums  Act,  1853. 

Suppression  of  Betting  Houses. 

Smoke  Nuisance  Abatement,  Metropolis. 

Suppression  of  G«ming  Houses. 
Merchant  Shipping  Act,  1854. 

Passengers  Act,  1855. 

Metropolis  Management  Act,  1855. 

Seamen  Beserve  Volunteer  Force. 

Gas,  Sale  of. 

Ecclesiastical  Courts  Jurisdiction. 

Larceny  Act,  1861. 

Malicious  Lijuries  to  Property. 

Coinage  Offences. 

Old  Metal  Dealers  Act,  1861. 
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Act  repealed  by 
47  &  48  Vict.  c.  48. 


Sabject-mattcr  of  Act  repealed. 


ft 


25  &  26  Vict.  c.  61.  a.  47. 

in  pt. 

„  C.  114.  88.   5. 

and  6.  in  pt. 

26  &  27  Vict.  c.  65.  s.  48.  in 

pt. 
„  c.  103.  in  pt. 

28  &  29  Yict.  0. 121.  b.  66. 

in  pt. 

31  &  32  Yict.  c.  45.  s.  58.  in 

pt. 

32  A  33  Vict.  c.  112.  s.  6.  in 

pt. 

34  <&  35  Yict.  c.  31.  s.  20.  in 

pt. 
„  G.  105.  8.  15. 

inpt. 

0.  112.  8.  17. 

in  pt. 

35  A  36  Yict.  c.  38.  s.  11.  in 

pt. 

c.  50.  8.  6.  in. 
pt. 
c.  76.  88.  61. 
and  63.  in  pt. 
c.  77.  88.  32. 
and  34.  in  pt. 
c.  93.  8. 52.  in 
pt.,  and  8.  54. 
c.  94.  in  pt.  - 

36  A  37  Yict.  0.  77.  in  pt.  - 

,,  c.  86.  8. 24.  in 

pt. 

37  A  38  Yict.  c.  67.  8.  6.  in 

pt. 

38  A  39  Yict.  o.  17.  b.  93.  in 

pt. 

c.  55.  8.  252. 
and  8.  269. 
in  pt. 
c.  60.  8.  33.  in 
pt. 
c.  63.  8. 23.  in 
pt. 
c.  86. 8. 12.  in 
pt. 

39  A40Yict.  c.  45.  8. 19.in 

pt. 
„  c.  77. 8. 16.  in 

pt. 
41  A  42  Yict.  c.  16.  8s.  90. 
and  91.  in  pt. 
0.  49.  88.  57. 
and  60.  in  pt. 


»f 


If 


it 


t» 


tt 
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Highways  (England). 

Prevention  of  Poaching. 

Yolunteer  Act,  1863. 

MiBappropriation  by  Servants. 
Salmon  Fishery  Act,  1865. 

Sea  Fisheries  Act,  1868. 

Adulteration  of  Seeds  Act,  1869. 

Trade  Union  Act,  1871. 

Petroleum  Act,  1871. 

Prevention  of  Crime  Act,  1871. 

Infant  Life  Protection  Act,  1872. 

B>ailway  Boiling  Stock  Protection  Act,  1872. 

Coal  Mines  Regulation  Act,  1872. 

Metalliferous  Mines  Regulation  Act,  1872. 

Pawnbrokers  Act,  1872. 

Licensing  Act,  1872. 

Naval  Artillery  Yolunteer  Act,  1873. 

Elementary  Education  Act,  1873. 

Slaughter-houses,  &c.  (Metropolis)  Act,  1874. 

Explosives  Act,  1875. 

Public  Health  Act,  1875. 

Friendly  Societies  Act,  1875. 

Sale  of  Food  and  Drugs  Act,  1875. 

Conspiracy  and  Protection  of  Property  Act,  1875. 

Industrial  and  Provident  Societies  Act,  1876. 

Cruelty  to  Animals  Act,  1876. 

Factory  and  Workshop  Act,  1878. 

Weights  and  Measures  Act,  1878. 


26-2 


INDEX  TO  THE  PUBLIC  GENERAL  ACTS. 


Table  B. — Acts  of  former  SeBsions  repealed  and  amended — continued. 


Act  repealed  hy 
47  &  48  Vict.  c.  43. 


Sabject-matter  of  Act  repealed. 


41  &  42  Vict.  0.  74.  as.  64. 

and  66.  in  pt. 

41  &  42  Vict.  c.  77.  b.  37.  in 

pt. 

42  &  43  Vict.  c.  49.  bs.  31. 

and  32.  in  pt. 
45  &  46  Vict.  c.  50.  b.  227. 

in  pt. 


Contagions  Disease  (Animals)  Act,  1878. 
Highways  and  LocomotiyeB  (Amendment)  Act,  1878. 
Summary  JuriBdiction  Act,  1879. 
Municipal  Corporations  Act,  1882. 
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PART  1.    JANUARY,  1884. 

VOL.  Lin.      NEW  SERIES. 

UONBL    LANCELOT    SHADWBLL,  Basbi8tiiuat.Law.       ^:^/>   — — -   /^ 
BDWABD  BULLOOK,  BABBism-AT-Liw. 

In  t1^(  jbu|)reme  eourt  of  *|futrttatare« 

Court  ot  SlP9(al, 

ABTHUB  CLEMENT  BDDIS,  ROBERT  BRUCE  RUSSELL,  WILLIAM  EDWARD 


4      1       ' 


GORDON,  GEORGE  ABBOTT  STREETEN  and  EDWARD  NASH, 

BABBIBTKB0.AT>LiW.  .     °  '~\ ;  >      I 

9isff   Court  of  3nsitict. 

WALTBB  HENBY  MAONAMABA,  Babsistrr-at-Law. 

DAVID  PITOAIBN,   OBOIL  0.  M.  DALE,   ABTHUB  OOBDBBY, 
JAMBS  a  HOBNB,   QEOBGB  ABBOTT   STBEBTEN,  WILLIAM  COWBLL  DAVIBS, 

LBWTS  BOYD   SEBASTIAN,  JAMES  EYBE  THOMPSON  and 
BEOINALD  BBODBICK  SCHOMBEBO,  Ba&ki8tsb8.at-Law. 

W.  DBOmnS   L  FOULEJIS,  J.  H.  BTHBBINGTON    SMITH, 
QILBEBT  OEGBaB  KENNEDY,  BIOHABD  HOLMDEN  AMPHLBTT,   FBAN0I8  PABEBB 

and  EDWABD  BENNETT  GALYEBT,  Babbibtirs-at-Law. 

^^tdbattf  &>itaarce  and  Slltmiitcditp  SDitn^tion, 

EDMUND  FULLEB  GBIFEIN  and  HENBY  STOB^JS,  Baemstbrs-at-Law. 

fn  tj^e  Condon  Court  of  ISanftruptrg^ 

BEFORE    THE    CHIEF    JVDGE, 
ABTHUB    OGBDEBY   and   WILLIAM  COWELL  DAYIES,  BABRiSTRRS-At-LAW. 

EDITED  BY 

MONTAGU  CHAMBEBS,  onb  of  Heb  Majesty's  Counsel, 
FREDERICK    HOARS    COLT   and    JOHN    GEORGE    WITT, 

babbistbes-at-law. 


CONTENTS  OF  THIS  NUMBER 

CASES  IH  THB  HOUSE  OF  IiOBDS,  IN  THE  OOUBT  OF  APPEAL  AND  IN  THB 

HIGH  OOUBT  OF  JUSTICE. 

CHAKOEBY— psge  1  to  66.         QUEEN'S  BENCH— page  1  to  32.        MAGISTRATES*  GASES— page  1  to  32. 

RULES  AND  ORDERS— page  1  to  72. 


Pr¥fML  by  BpfMrnooode  di  Oo.^  Load  SUOwmts^  87  Chancery  Xeme,  cmd  New-^trtti  Square,  Londm^ 
FUBUBHED  BY  F.  E.  STREETEN,  Pbopbibtob,  at  6  QUALITY  COURT,  CHANCERY  LANS; 

On  ik§  1st  of  mi$r^  Month;  and  Sold  by  aU  Bookmilen, 

SivoLR  NuHBRB — ^Pbiob  Five  SniLLXNas. 
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Now  ready,  in  8vo.,  price  12«.,  doth. 

THE    LAW    AND    PRACTICE    OF    DISCOVERY 

IN    THE    SUPREME    COURT    OF    JUSTICE. 

With  an  Appendix  of  Forms,  Orders,  &c.,  and  an  Addenda  giving  the  alterations  under  the  new  Bnles  of 

By  GLAKENCE  J.  PEILE,  of  the  Inner  Temple,  Barrieter-at-Law. 


Now  ready,  in  1  vol.,  8vo.,  price  Ids.,  doth. 


The  Law  and  Practice  relating  to  tiie  Administration  of 

tf)e  Estates  of  Deceased  Persons 


THE    OHAirOEBY    DIVISIOIC    OF    THE    HIGH    OOT7BT    OP    JU8TIOS. 

■ 

With  an  Appendix  of  Orders  and  Forms,  annotated  by  Beferenees  to  the  Text. 

By  W.  OREGORT  WALKER,  B.A.,  Author  of  '<The  Partition  Acts,  1868  and  1876 :  a  Manual  of  the  Law  of  PazCttioa 
and  of  Sale  in  Lieu  of  Partition,"  "  A  Compendium  of  the  Law  of  Executors  and  Administrators,"  and  EDGAB  /. 
ELGOOD,  B.CX.,  M JL,  both  of  Lincoln's  Inn,  Barristers-at-Law,  and  late  Scholars  of  Exeter  College,  Qxfoid. 

'*  All  those  having  the  conduct  of  administrataon  actions  will  find  this  work  of  great  assistance ;  it  covers  the  whole  grooBd 
of  the  law  and  practice  from  the  institution  of  proceedings  to  the  final  wind  up." — Law  Times, 


Second  Bditlon,  8to.,  prioe  18i.,  doth. 

FBIirOIFIJBS  OT  CGNVSYAJTOINO. 


-An 
itsxy  WoKk  for  the  Use  of  Stodenti.    ]^  Hbhbt  0.  Dkaxb,  of 
I4]iooln*B  urn,  Builstsr-at-Law. 

•«*  In  this  Edition  are  incorporated  all  the  important  changes 
effected  by  the  ConTeyancing  Acts,  1881-3,  the  Settled  Lan4  Act,  1882, 
and  the  Manied  Women's  PjBOperty  Act,  188S. 

In  royal  ISmo^  prioe  Mf. 

QUABTEB  SESSIOirS  PRACTICE.— A  Vade 

Mecnm  of  General  Practice  in  Appellate  and  Civil  Subjects  at  Qoarter 
Seasiona.  By  Frxdbouck  Jambs  Smith,  of  the  Kiddle  Temple,  Bar- 
rister-at-lAW,  and  Recorder  of  Margate. 

In  12mo.,  price  hi.  (kf.,  doth. 

IirDEBMAUB'S     CONCISE     TBEATISE 

ON  THB  LAW  OF  BILLS  OF  8ALR ;  for  the  use  of  Lawyers,  Law 
Stodents  and  the  Pablic,  embracing  the  Acts  of  1878  and  188S. 

Fart  L— Of  Bills  of  Sale  genenOly.  Part  2.— Of  the  Bxecntion,  At- 
testation and  Keglstratlon  of  Klls  of  Sale,  and  satisfaction  thereof. 
Fart  8.— Of  the  effect  of  Bills  of  Sale,  as  against  Creditors.  Part  i.— 
Of  seLdng  under,  and  enforcing  Bills  of  Sala  Appendix.— Forms, 
Acts,  Ac. 

In  royal  8to.,  prioe  fit.,  oloth. 

AHALYTICAL  TABLES  OF  THE  LAW 

OF  BBAL  PBOPEBTY.— Drawn  up  chiefly  from  Btkprbn's  Black- 
frrora,  with  Notes.  By  C.  J.  Tarbi^o,  of  the  Inner  Temple,  Barrister- 
at-Law,  Author  of  "  Chapters  on  the  Law  relating  to  the  Colonies." 

OoMTXNTB :— Table  I.  Tennres.  II.  Estates,  acoording  to  quantity 
of  Tenants'  Interest,  in.  Estates,  acoording  to  the  time  at  which  the 
Interest  is  to  be  mjoyed.  IV.  Estates,  according  to  the  number  and 
connection  of  the  Tenants.  V.  Uses.  VL  AoquSaitlon  of  Estates  in 
land  of  freebold  tennre.  VIL  Incorporeal  Hereditaments.  VIIL  In- 
oarporeal  Hereditamsntk  I 

In  1  vol.  8to.,  price  12«.,  cloth. 

CHAPTERS  ON  THE  LAW  BELATING 

TO  THB  COLONIES.  To  which  is  appended  a  Topical  Index  of  Cases 
decided  in  the  Privy  Council  on  Appeal  from  the  Oolonies,  the  Channel 
Islands  and  the  Icde  of  Man.  Beported  in  Acton,  Knapp,  Moore,  the 
•  Law  Journal  Beports  and  the  Law  Reports  to  July,  1882.  By  Obaruss 
JiLMXB  Tabbing,  of  the  Inner  Temple,  Barrister-at-Law. 

In  8to.,  Second  Edition,  prioe  30«.,  cloth. 

THE  LAW  of  COPYBIGHT,  IN  WORKS 

OF  LTTERATDBB  AND  ART ;  including  that  of  the  Drama,  Music, 
Engraving,  Sculpture,  Fainting,  Photography,  and  Ornamental  and 
Dsefnl  Dorigns;  together  with  Internauonal  and  Foreign  Copyright, 
with  the  Statutes  relating  thereto,  and  References  to  the  English  and 
American  Decisions.  By  Walter  Arthur  Copikgsb,  of  the  Middle 
Temple,  Barrister-at-Law. 

Seoond  Edition,  in  Svo.,  price  S6«.,  doth. 

A  NEW  LAW  DICTIONARY  AND  IN- 

SnrUTB  OF  THE  WHOLE  LAW :  for  the  use  of  Students,  the 
Legal  PrafMsion,  and  tlie  Pnblia  By  Abohtbau)  Bbowx,  of  the 
lOddle  Temple,  Banister-at-Law.  M.A.  Bdin.  and  Oxon.,  and  B.C.L. 
Oxon. ;  Editor  of  **  Bnell's  Prinoiples  of  Equity,  with  an  Epitome  of  the 
Equity  Pimctloe.**    Seoond  Edition,  revised  and  considerably  enlarged, 


In  One  Volume,  8ve.,  price  88*.,  cio»h«     

PRECEDENTS  OF  PLEADnfQ  UNDEB 

THE  JUDICATURE  ACTS  in  the  Oommon  Iaw  DivfdoBS,  with 
Notes  ezplanatonr  of  the  different  oaoies  of  Aotion  and  Ononds  of  D»> 
f eooe ;  and  ui  Innodnctoxy  mnatiae  on  the  praeent  RfdeiaDd  Frindpisi 
of  Pleading  as  iUnsttatedl^thavailans  dwrfgions  down  totbepnwst 
Ume.  By  John  Ocxhinohah,  of  the  Middle  Tem^e,Ba>Tiitar«t>Iff», 
and  Mxm  Wauekb  JCATznreair,  of  Oxaj's  Inn,  BKtister«t-XAW. 

In  Svo.,  prioe  Sit,,  okitti. 

A   CONCISE   TREATISE   ON   PBIVATB 

INTSRNATIOKAL  JURI8FRUDEH0B,  Baaed  on  the  DedirfaDS  fa  tte 
EngUah  Oonrts.  By  Johh  AunsBaos  Fooct,  of  Unooln's  Inn,  Buzb> 
tei^at-Law:  GhanoeUor*s Legal  ICedellifl^  and  Senior  WlMvell  SchoZar 
of  Intetnatumal  Law,  Oamhndge  Untvenlt^,  187),  Ac 

In  6vo^  prioe  lOt-  oloth. 

THE   TAXATION   OF  COSTS  IN    THS 

CROWN  OFFICE.  Comprising  a  ooOeotloQ  of  BiUa  o(  Ooebi  in  the 
various  matters  tazaUa  in  that  Oflloe ;  induding  Coste  upon  ths  Pn»> 
oution  of  Ftendulent  Banknqrts,  and  on  Appeals  troa  InSBrior  Ooorto; 
together  with  a  Tahle  of  Court  Fees,  a^  a  Scale  of  Ooste  nsmlly 
allowed  to  SoUoiton  on  the  Taxation  of  Ooats  on  the  Ckewn  8ids  of  Utf 
Qoaen's  Bench  Division  of  the  High  Court  of  Jostioe.  B^  FsKomci 
H.  Short,  Ghief  Clerk  in  the  Crown  OAoe. 

In  royal  Umo.,  price  it.,  doth. 

A  DIGEST  OF  THE  LAW  OF  FRACTICS 

UNDER  THE  JUDICATURE  ACTS  AND  RULES,  andtfaeObssid*- 
oided  in  the  Chancery  and  Oommon  Law  Diviriona  frm  Korembs  W%, 
to  August  1880.    3y  W.  H.  Hmraoe  KSLKB,  ICJL,  BanMer^t-Uw. 

In  Svo.,  Fifth  Edition,  prioe  8c,  cloth. 

THE  MARRIED  WOMEN'S  FBOFEBT7 

ACTS,  1870,  1874  and  188S.  With  Copious  and  Bi^anatso  Koca, 
and  an  Appendix  of  the  Acts  relating  to  Married  wamcu  JBy  tfas 
late  J.  R.  ORxmiB,  BJL  Oxon.,  of  Llnooln'a  Inn,  Bacrirtsr«(-Uv. 
Fifth  Edition,  by  S.  Worthinotoii  Bbomixsld,  of  tlM  Inner  Tempk. 
Barrister-at-Law. 

In  royal  llnia,ffjce  8*.  g^  o^pth.     

THE  PRESENT  FRACTIGB  IN  DIS- 
TRICT BBOIBTRIBS  of  the  Oommon  Iaw  Dlvklon  of  the  Bigh  Coon 
of  Justice.   By  Fbahx  SDfMOHS. 


Seoond  Edition,  8vo.,  prioe  18t.,  »«> 

A    TREATISE    UPON    THE 

EXTRADITION,  with  the  Oonventlons  npon  Che 
tween  England  and  FCteign  Nationa,  and  the 
Qy  Bdwabd  Clakks,  of  Lincoln's  Inn,  Q.OL 

In  8va,  price  Sis.,  doth. 

HALL'S  ESSAY  on  the  kEGHTB 

CROWN  and  the  Privileges  of  the  Snfajeot  la  the 
Realm.    Seoond  Editlcn,  revised  and  ooweetedL  iplih 
tions,  and  Referances  to  the  Later  AnthoHttM  In 
Scotland,  and  the  United  States.    By  riittmAvn 
of  the  Iimer  Temple,  Ba]Xiiter«t*Law, 
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Id  1  vol.,  royal  8to.,  price  ZOs„  cloth. 

THE  LAW  RELATING  TO  THE  SALE  Of  BOODS  &  COMMERCIAL  AOENCY. 

By  BOBEBT  CAMPBELL,  M.A.,  of  Lmooln's  Lm,  Barrister-at-Law ;  Advocate  of  the  Scotcli 
Bar»  and  late  Fellow  of  Trinity  HaU,  Cambridge ;  Author  of  "  The  Law  of  Negligence/'  etc. 

"  The  portions  of  Mr.  Campbell's  treatise  devoted  to  Maritime  Law  and  to  the  Law  affecting  the  Stock  Exchange  are  ftill 
of  ralnable  matter,  which  we  can  only  thus  summarily  indicate.  His  book  will,  we  are  convinced,  prove  of  great  senrice  as 
a  thoughtfol  and  clear  exposition  of  a  branch  of  law  of  practical  interest,  not  only  to  the  legal  profession,  but  also  to  the 
merchant,  the  shipper,  the  underwriter  and  the  broker,  and  to  the  mercantile  commimity  generally." — Law  Magaxine, 


In  8to.,  price  6«.  (kf.,  cloth. 

THE  CTJSTOMS  and  INLAND  BEVENXTE 

ACTS,  1880  and  1881  (43  Viet.  o.  14,  and  44  Vict.  o.  13),  io  fto  as 
t^Fv  relate  to  tiie  Probate,  legacy  and  Succession  Duties,  and  the 
I'rities  on  Accounts.  With  an  Introduction  and  Notes.  By  Autrkd 
}!>N-»oK,  Esq.,  ContooUer  of  Legacy  and  Succesrion  Duties. 

*«•  This  forms  a  Supplement  to  the  Third  Bdition  of  the  Probate, 
Ia  lUTjf  and  Sacosssion  Duty  Acts,  by  the  same  Author. 

Third  Bdltloo,  1  toL,  8vo.,  price  SS«.,  doth. 

THS    7BOBATE,   I.EQAOY,  AND   BTJGU 

CBbSION  DtJTY  ACTS,  Incorporating  the  Oases  to  Miohselmaii  Slt- 
tuigs,  187C  By  AuPBSD  Haxsoh,  Ssq.,  OontroHer  of  Legacy  and  Bno- 
cc-&Hion  Dnttes. 

Kow  ready,  In  Sra,  price  &i.,  doth. 

THE  OONVETANOING  AND  I.AW  OF 

PUOPERTY  ACT,  together  with  the  Solidtor's  Remuneration  Act, 
41  It  46  Vict.  CO.  41  and  44,  with  an  Introduction,  Notes  and  a  full 
Ii.iex.  By  Stdhzt  B.  Wiluamb,  of  Lincoln's  Inn.  Bairist6r«t-Lav, 
Author  of  "The  Law  and  Praotioe  relating  to  Petitions  in  Ohanceiy 
anil  Lnnaqy." 

In  8to.,  price  21<.,  doth. 

A   COMPENDIUM   OF   THE    LAW    BE- 

LATINa  TO  BXBOUTORS  AND  ADaONIBTBATORS,  with  an  Ap- 
^^endix  of  Statutes,  annotated  by  means  of  referoioes  to  the  text.  By 
W.  Gkkoobt  Walkkb,  BJL,  of  Lincoln's  Inn,  Barrister-at-Law,  Author 
rf  "  The  Partition  Acts,  1868  and  1876 ;  a  Manual  of  the  Law  of  Par- 
tition and  of  Sale  in  Lien  of  Partition.'* 

Second  Edition,  1  thick  vol.,  8to.,  48«.,  doth  extra. 

A  MAGISTEBIAIi  and  POLICE  GUIDE. 

B€ing  the  Statute  Law,  including  the  Session  of  48  Vict.,  1880.  With 
Notes  and  Beferences  to  the  most  recently  decided  Gases,  rdating  to  the 
lYocedure,  Jurisdiction  and  Duties  of  Magistrates  and  JPolice  Authorl- 
tlt«.  With  an  Introduction,  for  t&e  most  part  re-written,  showing  the 
r  <•  iiend  Procedure  before  Magistrates,  both  in  Indictable  and  Sunumary 
.^'  Htters  as  altered  by  the  Summary  Jurisdiction  Act,  1879,  together 
with  the  Buki  imder  the  said  Act.  Second  Edition.  By  Hbnbt  C. 
(}  F jnorwooo.  Stipendiary  Magistrate,  and  Txmplb  C.  Martin,  Otaief 
Clerk,  Lambeth  Police  Court. 

"  We  have  her»  our  ideal  law  book.    It  may  be  said  to  omit  nothing 
whidb  it  ooglA  to  contain.**— Zofg  Tim/et. 

In  Sra,  price  Slf.,  doth. 

ENGLISH      CONSTITUTIONAL       HIS- 

T<^BY  fraa  the  Teutonic  InTasiim  to  the  present  time.  Designed  as  a 
Text-Book  for  Students  and  others.  By  T.  P.  Taswrll-Lanqmsax), 
C.C.L.,  of  Lincoln's  Inn,  Bazrlster-at-Law,  late  Tutor  on  Constitutional 
T^iw  and  Legal  History  to  the  Four  Inns  of  Court,  and  formerly 
Vincrian  Scholar  in  the  tTniTersity  of  Oxford.  Second  and  enlarged 
clition,  entirely  revised,  and  in  many  parts  rewritten. 

'*  As  it  now  stands  we  should  find  it  hard  to  name  a  better  text 
book  on  English  Constitntional  History.**— SMM/orj*  Jowrmal. 

Fourth  Edition,  8ya,  price  13«.,  cloth. 
THE  LAW   OF  FIXTUBES»  in  the  principal 

rf>latlon  of  Landlord  and  Tenant,  and  in  all  other  or  general  relations. 
Fourth  Edition.    Bf  A.  Bbown,  MjL,  Baixister-at-Law. 

Second  Edition,  8vo.,  price  7#.,  doth. 

A  SUMMABY  of  the  LAW  and  PRACTICE 

TN  THB  ECCLESIASTICAL  OOUBTa— Intended  for  the  use  of 
hru'lente  for  the  Honours  Bzamination.  Second  Edition.  By  T. 
L(  FT.\cs  Smitb,  of  the  Inner  Temple,  Barrister-at-Law,  Author  of 
"  Admiralty  Law  and  Company  Law." 


Third  Sditton,  in  8yo.,  nearly  ready. 

SELF-PBEFARATION    for    the    INTEB- 

MBDIATB  KXAMTWATION,  as  it  exists  on  Stephen's  Commsnteilsi. 
Oontsixdng  a  oampleke  course  of  stndy,  with  statatee,  qneettoiis  and 
adrioe,  and  intended  for  the  use  of  aU  artided  derks  who  nw 


passed  the  Intermediate  examination. 
Author  (A  "Self-preparation  for  the 
''Prlndples  of  Oommoa  Iaw,"  &o. 


ere  runk  yet 
By  JoBX  INDXBICATJB,  SoUdtor, 
F&ial,*'  "Manual  of  Practfoe," 


In  8to.,  prioe  S<.  6^,  doth. 

A   COLLECTION  OF  LATIN  MAXIMS, 

literally  trandated.  Intended  for  the  use  of  Students  for  all  Legal 
KxamJTiHUoDa. 

In  8T0.,  price  S«n  eleth. 

THE  LAW  BELATING  TO  CHABITIES. 

espepjally  with  reference  to  the  VALIDITY  and  CONBTBUOTIOH  ct 
GHARITABLB  BBQUBBTS  and  OONYinrANCINa.  By  Fbodiabd 
M.  Whubvobd,  of  linoohi'slnn,  Bacrister-at-Law. 

In  2  ToIsL,  royil  8to^  price  70t.,  doth  lettered. 

THE     LAW     BBLATINQ     TO      SHIP- 

MA8T1R8  and  BBAMXHT :  their  Appointment,  Duties,  Powers,  Bight^ 
LiaWlitifW  and  Bemedies.  By  Jobxph  Kat,  Bsq»  MJL,  Q.O.,  of  the 
Northern  Oironit ;  Sdidtor-Oeneral  of  the  County  Palatine  of  Durham ; 
one  of  the  Judges  of  tlie  Court  of  Becord  for  the  Hundred  of  Salfoxd.** 

In  1  ToL,  8to.,  price  9«.,  doth. 

LEADING    STATUTES    SUMMARISED, 

fer  the  use  of  Students.  By  BKrasr  0.  Thomab,  Baoon  Soholar  of  tha 
Hon.  Society  of  Orajr'a  Inn,  late  Soholar  of  Trinity  College^  Oxford, 
Author  of  **  Leading  Cases  in  Constitntional  Law  Brtofly  Stated." 

In  8to.,  price  I8«.,  doth. 

THE  LAW  and  FBACTICE  RELATING 

TO  PETITIONS  IN  OHANCEBY  AND  LX7KACY.  Inchiding  the 
Settled  Estates  Act,  Lands  Clauses  Act,  Trustee  Aot,  Winding-up  Fefet- 
tions,  Petitions  relating  to  SoUdtors,  Infants,  dkc.  With  an  Appendix 
of  Forms  and  Precedents.  By  Stdnxt  B.  WouAifa,  of  Lincoln's  Inn, 
Barrister-at-Law. 

<*  The  book  is  furnished  with  a  selection  of  forms  and  precedents ;  the 
arrangement  of  matter  seems  oonvenient,  and  we  have  found  it  ea^  to 
oonsnlt.  We  haye  not  obeenred  any  important  omission  within  the  aoope 
of  the  treatise ;  and  the  writer  deserves  the  praise  of  having  put  to- 
gether with  some  skill  an  unpretending  worlL  whidi  is  at  least  matt 
useful  than  certain  larger  law  books  we  know  ot**—JSoUeUor/  Journal, 

In  1  Tol.,  8to.,  prioe  lU,,  cloth. 

A    COMPENDIUM    OF    ROMAN     LAW 

F0X7NDBD  on  the  INSTITTJTBS  of  JUSTINIAN ;  together  with 
Examination  Questions  set  in  the  tJniveraity  and  Bar  Examinatiorai 
(with  solutions),  and  deflnitiona  of  leading  terms  in  the  words  of  the 
prindpal  authorities.  By  OorxwV'Gampbxll,  of  the  Inner  Temple, 
late  Soholar  of  Exeter  OoUege,  Oxford ;  M.A.  Oxford  and  Cambridge  ; 
Author  of  **  An  Analysis  of  Austin's  Jurisprudence." 

Second  Edition,  in  8to.,  prioe  Ut  doth. 

A  SUMMABY  OF  JOINT  STOCK  COM- 
PANIES* LAW.  By  T.  Bubiaob  Bmece,  of  the  Inner  Temple^  Banie> 
ter-at-Law. 

"Law  Students  may  well  read  it ;  for  Mr.  Smith  has  very  wisdv  been 
at  the  peine  of  giving  his  authority  for  all  his  statements  of  thelaw  or 

of  pracnoe,  ai  applied  to  joint-stock  oompanj  bnslnesi  usnaUiy  transacted 
in  BoUdton*  ohamberB.**— Z^ats  Times, 


London:  STEVENS  &  HATNES,  Law  Publishers,  Bell  Tard,  Temple  Bar. 
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INDEX  TO  THE  PUBLIC  GENERAL  ACTS. 


administration  of  the  Fund 
under  the  control  of  the 
Trustees  to  aid  the  Sea  and 
Coast  Fisheries  of  Ireland; 
and  for  other  purposes  in 
relation  thereto 

Sea  Fisheries ;  to  further  amend 
the  Sea  Fisheries  Act,  1808 
(31  &  32  Vict.  c.  45.)  - 

See  also  Oyster  and  Mussel 

Fisheries  Order  Confirma- 
tion. 

Settled  Land ;  to  amend  the 
Settled  Land  Act,  1882 
(45  &  46  Vict.  c.  38.) 

Sheriff  Court  Houses ;  to  amend 
the  Sheriff  Court  Houses  Act, 
1860  (23  &  24  Vict.  c.  79)      - 

Soldiers'  Pensions.  Sec  Pensions 
and  Yeomanry  Pay. 

S])eaker,  Mr.,  Retirement  of; 
for  settling  and  securing  an 
Annuity  upon  the  Bight 
Honorable  Sir  Henry 
Bouverie  William  Brand, 
G.C.B.,  in  consideration  of 
his  eminent  services  - 

Stopsley ;  for  legalizing 
Marriages  heretofore  solem- 
nized in  the  District  Church 
of  Stopsley,  in  the  Parish  of 
Luton  (Bedford) 

Streatham  Common.  See 
Metropolitan  Commons. 

Strensall  Common ;  to  provide 
for  ascertaining  any  Eights 
of  Common  or  other  rights  in 
or  oyer  Strensall  Common,  in 
the  North  Biding  of  the 
County  of  York,  and  for  the 
acquisition  and  compensation 
of  such  rights,  and  the  use  of 
the  said  Common  and  ad- 
joining land  for  military  and 
other  purposes 

Summary  Jurisdiction  ;  to  re- 
peal divers  Enactments 
rendered  unnecessary  by  the 
Summary  Jurisdiction  Acts 
and  other  Acts  relating  to 
Proceedings  before  Courts  of 
Summary  Jurisdiction,  and 
to  mi^e  further  provision 
for  the  uniformity  of  Pro- 
ceedings before  those  Courts. 
[For  eiuictments  repecded,  see 
Table  J?.,  p,  258,  fost.'] 
Summary  Jurisdiction  over 
Children;  to  amend  the 
Summary  Jurisdiction  (Ire- 


Chap. 


21.    L 


-    27.    U.K. 


18.    E.  &L 


42.    S. 


1.    U.K. 


i.    E. 


-    ccix.    E. 


•    43.    E. 


land)  Acts  so  far  as  they  i*elate 
to  Children  and  young  Per- 
sons   -  -  .  - 

Superannuation ;  to  extend 
certain  Powers  given  by  the 
Superannuation  Act  Amend- 
ment Act,  1873  (36  &  37 
Vict.  c.  23.)    -  - 

Supreme  Coiuii  of  Judicature ; 
to  amend  the  Supreme  Court 
of  Judicature  Acts  (36  k  37 
Vict.  c.  GQ,j  &c.);  and  for 
other  purposes 

Suspension  of  Elections.  Soe 
Corrupt  Practices  (Suspen- 
sion of  Elections). 


Teachers  (National  School) ;  to 
amend  the  National  School 
Teachers  (L-eland)  Act,  1871) 
(42  &  43  Vict.  c.  74.).  in  so  far 
as  it  relates  to  the  Loans  for 
Teachers'  Besidenoes 

Tea  Duties.  See  Customs  and 
Inland  Bevenue. 

Three  per  Cent.  Stock.  See 
National  Debt. 

Tiverton.  See  Benefices  (Tiver- 
ton Portions)  Consolidation 
Amendment. 

Training  Colleges  (Ireland). 
See  Loans  for  Schools  and 
Training  Colleges. 

Tramways  Orders  Confirma- 
tion: 


No.l: 

-  to    confirm    certain    Pro- 


Orders  relating  to  Leicester 
Tramways  (Extensions) ,  Wal- 
sall and  District  Tramways, 
and  Wigan  Tramways 


Chap. 


19.    L 


-    57.    U.K. 


-    61.     E. 


45.    L 


visional  Orders  made  by  the 
Board  of  Trade  under  the 
Tramways  Act,  1870  (33  &  34 
Vict.  c.  78.),  relating  to 
Birmingham  and  Aston 
Tramways,  Blackpool  Txtun- 
ways,  Bootle-cum-Linacro 
Corporation  Tramways,  Car- 
diff Tramways  (Extensions), 
Dudley,  Sedgley,  and  Wolver- 
hampton Tramways,  Liver- 
pool Corporation  IVamways 
(Extensions),  and  Notting- 
ham Tramways         •  -    cxii. 

No.  2: 
—  to  confirm  certain  similar 


E. 
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NOW   BSAST, 
THE    TWMLFTH    VOLUME 

OF  TBI 


LAW  JOURNAL  ANALYTICAL  DIGEST, 

FOR   THE   FIVE  YEARS  1876  TO  1880, 

Pxioe  £1  10b.  Od. 


Containing  all  the  Cases  reported  in  the  Law  Journal  (and  other  contemporary)  Riportb  daring 

the  period  which  it  embraces. 

Edited  by  G.  G.  M.  DALE,  Esq.,  assisted  by  GEOBGB  A.  STREETEN^,   Esq., 

of  Lincoln's  Lm,  Barristers-at-Law. 
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LAW  JODltNAL  BEPORTS  AND  STATUTES. 

PRICE  TO  ANNUAL  SUBSCRIBERS  Al.  48. 


THE 


LAW  JOUENAL  NEWSPAPEE: 

A    WEEKLY    PUBLICATION. 

ontaining  Leading  Articles  on  Lnportant  Gases  and  Topics  of  Interest  to  the  Professioni  Beviews  of 
u'w  Law  Books  and  New  Editions,  A  Becord  of  Legal  Honours  and  Appointments,  the  Proceedings 
:  Law  Students'  Societies,  Stock  and  Share  Lists,  a  Complete  List  of  Bankmptcies  and  Liquidations, 

Notes  of  Gases  on  points  of  law  just  decided,  and  Legal  News. 

•RIGE  208.  PER  ANNUM  TO  SUBSCRIBERS  TO  THE  LAW  JOURNAL  REPORTS. 
Beading  Gases  to  hold  a  year's  nnmbers  may  be  had  at  the  Office,  price  Ss.  cloth. 
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TABLES 


SHOWING 


THE    EFFECT    OF    THE    YEAR'S     LEGISLATION. 


Table  A. — Acta  of  47  &  48  Vict,  (in  order  of  Chapter),  Rhowing  their  effect  on  former  Acta. 
Tablb  B. — Acta  of  former  Sessions  (in  Chronolo^jjical  Order)  Repealed  and  Amended  hy  Acts  of 

47  A  48  Vict. 


(A.) 
Acts  of  47  &  48  Vict,  (in  order  of  Chapter),  showing  their  effect  on  former  Acts. 


Gh. 

1.  Mr.  Speaker's  Bettrement    [U.K.] 

Settles  an  annuity  of  4,000/.  upon  the 
Right  Hon.  Sir  Henry  Brand. 

2.  National  Debt    [U.K.] 

Repeals  (npon  the  cancellation  of  the 
last  remaining  portion  of  the  Indian 
Loan  Annuity,  1881)  s.  7  of  46  &  47 
Vict.  c.  54.,  National  Debt  Act,  1883, 
and  also  44  &  45  Vict.  c.  54.,  Indian 
Loan  Act,  1881. 

Applies  46  &  47  Vict.  c.  54. 

3.  London  BroUrs'  Relief    [E.] 

Amends  6  Anne,  c.  16.,  Brokers  (City 

of  London). 
Amends  57  Geo.  3.  c.  Ix.,  Ganger  (City 

of  London) :  Brokers. 
Amends  33  &  34  Vict.  c.  60.,  London 

Brokers'  Relief  Act,  1870. 

4.  Consolidated  Fund  (No.  1) 

(11,817,5052. 14s.  lOcf.)    [U.K.] 

5.  Valuation  (Metropolis)  Amendment    [B.] 

Amends,  and  is  construed  with,  32  &  33 
Vict.  c.  67.,  Valuation  (Metropolis) 
Act,  1869. 

6.  Dublin  Science  and  Art  Museum    [I.] 

Amends  40  &  41  Vict.  c.  ccxxxiv.,  Dablin 
Science  and  Art  Museum  Act,  1877. 

Incorporates  8  i&  9  Vict.  c.  18.,  Lands 
Clauses  Consolidation  Act,  1845,  &c. 

7.  Isle  of  Man  Harbours    [E.] 


Amends  35  &  36  Vict.1 

c.  23, 
Amends  37  &  38  Vict. 

c.  8., 


Isle  of  Man  Har- 
bours    Acts, 
1872      and 
1874. 


Ch. 

8.  Army  {Annual)    [U.K.] 

Continues,  and  amends,  44  Jb  45  Vict. 
c  58,  Army  Act,  1881. 

9.  Bankruptcy  Apveals  {County  Courts)    [E,] 

Amends  46  &  47  Vict.  c.  52,  Bankruptcy 
Act,  1883. 

10.  Trustee  Churches  {Ireland)     [I.] 

Amends  32   &   33  Vict.    c.    ^.,  Irish 
Church  Act,  1869. 

11.  Freshwater  Fisheries    [E.] 

Amends  and  applies  41  &  42  Vict  c.  39.» 

Freshwater  Fisheries  Act,  1878. 
Extends,  explains,  and  applies  28  &  29 

Vict.  c.   121.,   Salmon   Fishery  Act, 

1865. 
Extends  and  applies  36  <&  37  Vict.  c.  71., 

Salmon  Fishery  Act,  1873. 
Applies  39  &  40  Vict.  c.  19.,  Salmon 

Fishery  Act,  1876. 
Froyides  for  application  of  this  Act  anil 

of  41  &  42  Vict.  c.  39.  (with  certain 

exceptions)  to  Norfolk  and  Suffolk. 

12.  Public  Health  {Confit-matian  ofByelawi  [E: 

Amends  3S   &  39  Vict.  c.   55.,  Public 

Health  Act,  1875. 
Incorporates  s.   128  of  10  &  11  Vict. 

c.  34.,  Towns  ImproTement  Clanses 

Act.  1847. 
Incorporates  s.  68  and  s.  69  of  10  &  11 

Vict.  c.  89.,  Town  Police  Clauses  Act, 

1847. 
Incorporates  s.  42  of  10  &  11  Vict  c.  14.. 

Markets  and  Fairs  Clauses  Act,  1847. 
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INDEX  TO  THE  PUBLIC  GENERAL  ACTS, 


Table  A.— Acts  of  47  &  48  Vict,  (in 

Ch. 

J32.  lioyal  Military  Asylum,  Chelsea  (Transfer) 
[E.] 
Trausfers  the    Asylum  from  Commis- 
sioners of  Woods  to  CommiBsioners  of 
Works. 

J33.  Newcastle  Cliapter    [E.] 

Kecites  41  &  42  Vict.  c.  68.,  Bishoprics 
Act,  1878. 

34.  Elections  {Hours  of  Poll)     [U.K.] 

Applies  45  &  46  Vict.  c.  60.,  Municipal 

Corporations  Act,  1882. 
Applies  3  &4  Vict.  c.  108.,  &c.,  Munici- 
pal Corporations  (Ireland). 

135.  Cowity  of  Bvblin  Jurors*  and  Voters*  Be- 
vision    [I.] 
Applies  provisions  of  Acts  regulating 
registration  of  parliamentary  voters 
in  Counties  in  Ireland,  &c. 

36.  Prisons  (Ireland^     [I.] 

Amends  40  &  41  Vict.  c.  49.,  General 
Prisons  (Ireland)  Act,  1877. 

37.  Piihlic  Libraries    U.K.] 

Amends   18   &   19  Vict. 

c.  70., 
Amends  29  &   30  Vict. 

Amendi'34  &  35  Vict  f    WT* 

c.  71., 
Amends  40  &  41   Vict. 

c.  54., 
Amends  30  &  31  Vict.  J  PqUk^,       ti 

c.  37.,  i^ 

Amends  34  &  35  Vict.  I      pQuitioilN* 
CQ  >    (Scotland) 

Amends  40  a  41  Vict. 

c.  54., 
Amends  18  &   19  Vict. 

Amendi'  40  &  41  Vict.  I      a^*^^®,^ 
It:  r     (Irelanaj 

Acts,   1855 


Public       Li- 
braries 
(England) 
Acts,  1855 
to  1877. 


Acts,  1867 
to  1877. 

Public       Li- 


c.  15., 
Amends  40  &  41  Vict. 

C.     04.  y 


to  1877. 


38.  Indian  Marine  Service    [U.K.] 

Provides  for  the  regulation  of  Her 
Majesty's  Indian  Marine  Service. 

Applies  24  &  25  Vict.  c.  67.,  Indian 
Councils  Act,  1861. 

39.  NwvalDiscipUne    [U.K.] 

Amends  29  A  30  Vict.   c.  109.,  Naval 

Discipline  Act,  1866. 
Applies  44  &  45  Vict.  c.  58.,  Army  Act, 

1881. 
Provides  (in  s.  7)  for  printing  of  Naval 

Discipline  Act,  1866,  as  amended. 


order  of  Chapter),  &c. — eontinved, 

Ch. 

39.  NaooL  Discipline — cent. 

Repeals  (with  savings)  the  following  : 
44  G-eo.  3.  c.  13.,  Desertion  and 
Escape  of  Petty  Officers,  Sea- 
men,   and   others     from    His 
Majesty's  Service. 
5  Geo.   4.  c.  83.  s.   16  in  part. 
Punishment    of    Bogues    and 
Vagabonds. 
29  k  30  Vict  c.  109.  in  part,  Dis- 
cipline of  the  Navy. 

40.  Uefonnatoi'y  and  Industrial  Schools  {Manx 

Children)    [G.B.] 
Applies   29  A  30  Vict.  c.  117.,  Eefor- 

matory  Schools  Act,  1866. 
Applies  29  &  30  Vict.^  I  n  d  n  atrial 

c.  118.,  I      Schools  Acts, 

Applies  43  &  44  Vict.  [     1866         and 

0. 15.,  J      1880. 

41.  Building  Societies    [U.K.] 

Amends  37  &  38  Vict.  c.  42.»  Building 
Societies  Act,  1874. 

42.  Sheriff  Court  Houses  (ScoUafidi    [S.] 

Amends  23  &  24  Vict.  c.  79.,  Sheriff 
Court  Houses  (Scotland)  Act,  1860. 

Extends  and  applies  Sheriff  Court 
Houses  (Scotland)  Acta. 

43.  Sumvmary  Jurisdiction    [£.] 

Repeals  (with  proviso)  the  enactments 
contained  in  the  Schedule.  \7%»e. 
enactments  wU  he  found  in  Hkeir  chrth 
nological  order  in  Table  B.  See  p.  258, 
et  seq.] 

Repeals  obsolete  punishments  for  non- 
payment of  fines,  Ac. 

Removes  doubts  as  to  application  of 
Summary  Jurisdiction  Acts,  and  as  to 
expression  "  court  of  summary  juris- 
diction." 

Removes  doubts,  also,  aa  to  effect  of 
B.  227  of  45  &  46  Vict.  c.  50  (Municipa] 
Corporations  Act,  1882)  on  s.  3B  of 
42  &  43  Vict.  c.  49.  (Summary  Juris- 
diction Act,  1879),  and  as  to  effect  of 
forms  altered  by  rules  made  by  the 
Lord  Chancellor. 

Applies  11  &  12  Vict.  c.  43.,  Summary 
Jurisdiction  Act,  1848. 

Applies  and  extends  42  &  43  Vict.  c.  49.. 
Summary  Jurisdiction  Act,  1879. 

44.  Naval  Pensions    [U.K.] 

Preamble  recites  Acts  relating  to  Navml 

Pensions,  &c. 
Amends  28  &  29  Vict.  c.  73.,  Naval  and 

Marine  Pay  and  Pensiona  Act,  1865. 
Amends  28  &  29  Vict.  c.  89.,  Greenwich 

Hospital  Act,  1865. 


47  &  48  VICTORIA,  1884. 
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Table  B. — Acts  of  former  Sessions  repealed  and  amended — continueih 


Act  repealed  or  amended. 


38  A;  39  Vict.  c.  28. 


Subject-matter. 


How  affected. 


ft 

c. 

55. 

. 

39  &  40  Vict. 

c. 

36.  s 

.111.,  and 

»> 

c. 

part  of  8. 142. 
59.     . 

40  &  41  Vict. 

c. 

15. 

. 

*i 

c. 

42. 

. 

ft 

c. 

49. 

m 

11 

c. 

54. 

m 

>f 

c. 

60. 

m                                                    «• 

>> 

c. 

ccxxxiv. 

41  &  42  Vict. 

c. 

26. 

- 

f> 

c. 

39. 

^                                   „ 

»> 

c. 

52. 

. 

11 

c. 

.74. 

- 

42  &  43  Vict. 

.  c. 

22. 

„                                  „ 

»» 

c. 

49. 

8.   53.  in 
part. 

»f 

c. 

74. 

. 

»> 

c 

.78. 

- 

43  &  44  Vict. 

c. 

10. 

B.  3. 

•» 

c. 

19. 

. 

44  &  45  Vict 

.  c. 

20. 

8.  7. 

»f 

c. 

33. 

B.  11.  in 
part. 

I* 

c. 

54. 

•            • 

»i 

c. 

58. 

. 

45  &  46  Vict. 

c. 

38. 

. 

1} 

c. 

50. 

in  part    - 

f* 

c. 

75. 

*                        * 

46  &  47  Vict 

.  c. 

27. 

- 

If 

c. 

38. 

in  part    - 

i> 

c. 

43. 

- 

>* 

c. 

52. 

^            _ 

>* 

c. 

54. 

B.  7. 

Metropolitan  Police  Staff  (Supor- 

annnation)  Act,  1875. 
Public  Healtb  Act,  1875     - 
Customs  Consolidation  Act,  1876  • 

Appellate  Jurisdiction  Act,  1876   - 
Public  Libraries  (Ireland)  - 
Fisheries  (Oyster,  &c.)  Act,  1877   - 
General  Prisons  (Ireland)  Act,  1877 
Public  Libraries      -  -  - 

Canal  Boats  Act,  1877 
Dublin  Science  and  Art  Museum 

Act,  1877.. 
Parliamentary       and       Municipal 

Registration  Act,  1878. 
Freshwater  Fisheries  Act,  1878 
Public  Health  (Ireland)  Act,  1878  - 
Contagious  Diseases  (Animals)  Act, 

1878. 
Prosecution  of  Oflenccd  Act,  1879  - 
Summary  Jurisdiction  Act,  1879   - 

National  School  Teachers  (Ireland) 
Supremo     Court     of     Judicature 

(Officers)  Act,  1879. 
Great  Seal  Act,  1880 
Taxes  Management  Act,  1880 
Post  Office  (Land)  Act,  1881 
Summary    Jurisdiction  (Scotland) 

Act,  1881. 
Indian  Loan  Act,  1881 
Army  Act,  1881       - 
Settled  Land  Act,  1882 
Municipal  Corporations  Act,  1882  - 
Marriea  Women's  Property    Act, 

1882. 
Metropolitan     Board     of     Works 

(Money)  Act,  1883. 
Trial  of  Lunatics  Act,  1883 
Tramways  and  Public  Companies 

(Ireland)  Act.  1883. 
Bankruptcy  Act,  1883 
National  Debt  Act,  1883     - 


Amended 

Amended 
Repealed 

Amended 
Amended 
Amended 
Amended 
Amended 
Amended 
Amended 

Amended 

Amended 
Amended 
Amended 

Amended 
Repealed 

Amended 
Amended 

Repealed 
Amended 
Repealed 
Repealed 

Repealed 
Amended 
Amended 
Repealed 
Amended 

Amended 

Repealed 
Amended 

Amended 
Repealed 


Chapter  of 
47  &  48  Vict. 


17 

12  and  74 

62 

61 
37 
26 
86 
37 
76 
6 

76 

11 
77 

13  and  47 

58 
76 

45 
61 

30 
62 
76 
76 

2 

8  and  64 

18 

70 

14 

50 

64 
28 

9 
2 


■  *  ^  ^^  ^^ 
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INDEX  TO  THE  PUBLIC  GENERAL  ACTS, 


Table  A. — Acts  of  47  &  48  Viofc.  (in  order  of  Chapter),  Ac. — continued. 


Ch. 

63.  E.rpiring  Lairs  Continuance — cont. 

S5  &  36  Vict.  c.  33..  Parliamentary  and  Muni- 
cipal Elections  (Ballot). 
3G  k  37  Vict.  c.  48.,  ReKulation  of  Railways. 

88  &  39  Vict.  c.  48..  Police  Expenses. 

38  &  39  Vict.  c.  8k.  Returning;  Officers  Ex- 
penses. 

89  &.  40  Vict.  c.  21.,  Juries  (Ireland). 

41  k  42  Vict.  c.  41.,  Returning  Officers  Ex- 
pensen  (Scotland). 

41  &  42  Vict.  c.  72.,  Sale  of  Liquors  on  Sunday 
(Ireland). 

43  Vict.  c.  18.,  Parliamentary  Elections. 

40  &  47  Vict.  c.  .35.,  DiMcases  Prevention  Mc- 
tro))olis. 

4G  &  47  Vict.  0.  51.,  Corrupt  and  IIl(«Ral  Prac- 
tices Proven  lion. 

54.  Yorlcsh  /re  Beg  Istr iea    [E.  ] 

Eepeals   (with    proviso)    the    following 
Acts : — 
2  &  3  Anne,  c.  4.,  Registration  of 

Deeds,  Ac.  (W.  R.  York). 
6    Anne,    c.    20*.,    Inrolments    of 
Bargains  and  Sales  (W.  R.  York). 
6    Anne,   c.    62t.i   Registration  of 

Deeds,  &c.  (E.  R.  York,  &c.) 
8    Geo.    2.   c.   6.,    Registration    of 
Deeds,  &c.  (N.  R.  York). 
Applies  44  &  45  Vict.  c.  41.,  Convey- 
ancing  and  Law  of   Property    Act, 
1881. 
Applies  Inclosure  Acts,  1845  to  1876. 
Applies  27  &  28  Vict.  c.  114.,  Improve- 
ment of  Land  Act,  1864. 
Applies  45  &  46  Vict.  c.  50.,  Municipal 
Corporations  Act,  1882. 

55.  Pensions  and  Yeomanry  Fay    [E.  &  S.] 

Repeals  (with  proviso)  the  following: — 
4i  Geo.  3.  c.  54.  in  part,  Yeomanry  and 

Volunteers  (Great  Britain). 
53  Geo.  3.  c.  51.,  Relief  of  Widows  of 

Military  Officers  from  Stamp  Duties 

on  receipt  of  Pensions  in  Ireland. 
7  Geo.  4.  c.  58.  s.  4.,  Yeomanry  Cavalry 

and  Volunteers  (Great  Britain). 
19  &  20  Vict.  c.   15t,   Payment  of 

Greenwich  and  Chelsea    Out-Pen- 

gioners. 
31  &  32  Vict.  c.  90.  b.  2,  Payments  by 

Public  Departments. 
Removes  doubts  respecting  recovery  of 
certain  penalties  and  sums  of  money 
under  44  Geo.  3.  c.  54.,  Yeomanr}' Act, 
1804. 
Applies  44  &  45  Vict.  c.  58.,  Army  Act, 
1881. 


*  S  Anne,  c.  18..  in  Ruffbead. 

t  c.  35.  in  Ruffbead. 

t  So  far  as  tbe  Act  relates  to  Chelsea  Out-Pensionen. 


Ch. 

Fetmons  and  Yeomcmry  Pay— cont. 

Applies  in  England,  Summary  Juris- 
aiction  Acts,  42  &  43  Vict.  c.  49.,  &c. 
Applies  in  Scotland,  27  &  28  Vict.  c.  53. 
and  44  <fe  45  Vict.  c.  33.,  Sonunaiy 
Jurisdiction  (Scotland)  Acts,  1864  and 
1881. 

66.  Chartered  Companies    [U.K.] 

Declares  the  law  relating  to  tho  Incor- 
poration of  Chartered  Companies 
under  1  Vict.  c.  73. 

57.  Superanntuition    [U.K.] 

Extends  certain  powers  of  Superannoa- 
ation  Act  Amendment  Act,  1873 
(36  &  37  Vict  c.  23.) 

Applies  22  Vict.  c.  26.,  Superannuation 
Act,  1859. 

58.  Prosecution  of  Offences    [E.] 

Amends  42  &  43  Vict.  c.  22.,  ProeecQ- 
tion  of  Offences  Act,  1879. 

Extends  39  &  40  Vict.  c.  18.,  Treasury 
Solicitor  Act,  1876. 

59.  Cholera  Hospitals  {Ireland}    [L] 

Enables  sanitary  authorities  in  Ireland 
to  take  possession  of  land  for 
tho  erection  of  temporary  Cholera 
Hospitals. 

60.  MetropoUian  Asylum  Board    [E.] 

Enables  the  Managers  of  the  Metro- 
politan Asylums  District  to  borrow 
for  certain  purposes  of  the  Diseases 
Prevention  (Metropolis)  Act,  1883 
(46  &  47  Vict.  c.  35.) 

Applies  30  &  31  Vict.  c.  6.,  Metropolitan 
Poor  Act,  1867. 

61.  Supreme  Court  of  Judictiture    [E.] 

Amends  Supreme  Court  of  Judicature 

Acts  (36  &  37  Vict.  c.  66.,  Ac). 
Amends  17  &  18  Vict.  c.  34.,  Attendance 

of  Witnesses. 
Amends  39  &  40  Vict.  c.  59.,  Appellate 

Jurisdiction  Act,  1876. 
Amends   and    applies    17    &    18  Vict 

c.  125.,  Common  Law  Procedure  Act, 

1854. 
Amends  and  extends  42  &  43  Vict.  c.  78.« 

Supreme  Court  of  Judicature  (Officers) 

Act,  1879. 
Extends  13  &  14  Vict.  c.  25.,  Justices 

of  .AsRlZfi 

Extends  18  &  19  Vict.  c.  134.,  Court  of 

Chancery,  &c. 
Extends  and  applies  36  &  37  Vict  c.  66. ^ 

Supreme    Court   of  Judicature  Act, 

1873. 


47  &  48  VICTORIA,  1884. 
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Table  A.— Acta,  of  47  &  48  Vict,  (in 

Ch. 

61.  Supreme  Court  of  Judicature — cont. 

Applies  4  &  5  Will.  4.  c.  24.,  Pensions, 

Civil  Offices. 
Applies  22  Vict.  c.  26.,  Snperannnation. 
Applies  44  h  45  Vict.  c.  68.,   Supreme 

Court  of  Judicature  Act,  1881. 

62.  Revenue    [U.K.] 

Amends    the     Law    relating     to    the 

Customs  and  Inland  Bevenue  and  to 

the  Audit  of  Public  Accounts. 
Repeals  s.  Ill  and  part  of  s.  142  of  39  & 

40  Yict.  c.  36.,  Customs  Consolidation 

Act,  1876. 
Amends    and  applies    43  &  44  Vict. 

c.  19.,  Taxes  Management  Act,  1880. 
Amends  30  &  31  Vict.  c.  23.,  Customs 

and  Inland  Eevenue  Act,  1867. 
Amends  33  &  34  Yict.  c.  97.,   Stamp 

Act,  1870. 
Amends  29  &  30  Vict.  c.  39.,  Exchequer 

and  Audit  Departments  Act,  1866. 
Construes  Part  I.  of  Act  with  Customs 

Consolidation  Act,  1876,  and  Part  I. 

of  Revenue  Act,  1883  (46  &  47  Vict. 

c.  55.) 

63.  Truel8  (Scotland)    [S.] 

Amends,  extends,  and  construes  Act 
with  24  &  25  Vict.  c.  84.,  26  &  27 
Vict.  c.  115.,  and  30  &  31  Vict.  c.  97., 
Trusts  (Scotland)  Acts. 

Applies  30  A  31  Vict.  c.  132.,  Trust 
Funds  Act,  1867. 

64.  CrimincU  Lunatica  [E.  (Certain  express 
provisions  extend  to  Scotland  and  Ire- 
land.)] 

Repeals  (in  whole  or  part)  the  following 
Acts : — 
3  &  4  Vict.  c.  54.,  Confinement  and 

Maintenance  of  Insane  Prisoners. 
6  &  7  Vict.  c.  26.  B.  21,  Millbank 

Prison. 
16  &  17  Vict.  c.  96.  s.  38  in  part, 

Care  and  Treatment  of  Lunatics. 
23  &  24  Vict.  c.  75.  in  part.  Criminal 

Lunatic  Asylums. 
25  &  26  Vict.  c.  86.  s.  15,  Lunacy 

Regulation  Act,  1862. 
27  &  28  Vict.  c.  29.,  Confinement 

and  Maintenance  of  Insane  Pri- 
soners. 

29  &  20  Vict.  c.  109.  in  part,  Naval 
Discipline  Act,  1866. 

30  &  31    Vict.  c.    12.,    Criminal 
Lunatics  Act,  1867. 

32  &  33   Vict.    c.    78.,    Criminal 
Lunatics  Act,  1869. 


order  of  Chapter),  &c.— continued, 

Ch. 

64.  Criminal  Lunatics — cont. 

44  <fe  45  Vict.  c.  58.  in  part,  Army 

Act,  1881. 
46  &  47  Vict.  c.  38.  in  part,  Trial  of 
Lunatics  Act,  1883. 
Applies  8  &  9  Vict.  c.  100.,  Lunacy  Act, 

1845. 
Applies  16  &  17  Vict.  c.  97.,  Lunatic 

Asylums  Act,  1853. 
Applies  23  &  24  Vict.  c.  75.,  Criminal 

Lunatic  Asylums  Act,  1860. 
Applies  25  &  26  Vict.  c.  54.,  Lunacy 

(Scotland)  Act,  1862. 
Applies  25  &  26  Vict.  c.  86.,  Lunacy 

Regulation  Act,  1862. 
Applies  38  &  39  Vict.  c.  67.,  Lunatic 
Asylums  (Ireland)  Act,  1875. 

65.  New  Pari$he8  Acts  and   Church  Building 
Acts  AniendmeyU    [E.] 

Amends  New  Parishes  Acts;  viz.,  6  & 

7  Vict.  c.  37.,  7  &  8  Vict.  c.  94.,  19  A 
20  Vict  c.  104.,  and  32  &  33  Vict, 
c.  94. 

Amends  Church  Building  Acts ;  viz., 
58  Geo.  3.  c.  45.,  59  Geo.  3.  c.  134., 
3  Geo.  4.  c.  72.,  5  Geo.  4.  c.  103.,  7  & 

8  Geo.  4.  c.  72.,  1  &  2  Will.  4.  c.  38., 
2  &  3  Will.  4.  c.  61.,  1  &  2  Vict. 
107.,  2  &  3  Vict.  c.  49.,  3  &  4  Vict., 

.  c.  60.,  7  &  8  Vict.  c.  56.,  8  &  9  Vict. 
c.  70.,  9  &  10  Vict.  c.  68,,  11  &  12 
Vict.  c.  37.,  14  &  15  Vict.  c.  97., 
17  &  18  Vict.  c.  32..  19  &  20  Vict, 
c.  55.,  and  32  &  33  Vict.  c.  94. 

66.  Bishopric  of  Bristol    [E.] 

Provides  for  the  disunion  of  the  Sees  of 

Gloucester  and  Bristol. 
Applies  41  &  42  Vict.  c.  68.,  Bishoprics 

Act,  1878. 

67.  Improvement     of      Lands     {Ecclesiastical 

Benefices)    [B.J 
Applies  27  &  28  Vict.  c.  114.,  Improve- 
ment of  Land  Act,  1864. 

68.  Marimonial  Causes    [E.] 

Amends  the  Matrimonial  Causes  Acts 
with  respect  to  the  restitution  of 
conjugal  rights. 

69.  Cholera^  ^c.  Protection  (Ireland)    [I.] 

Applies  41  &  42  Vict.  c.  52.,  Public 

Health  (Ireland)  Act,  1878. 
Applies  46  &,  47  Vict.  c.  59.,  Epidemic 

and  other  Diseases  Prevention  Act, 

1883. 
Applies  Acts    for   Relief    of  Poor  in 

Ireland. 
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Table  B. — Acts  of  former  Sessions  repealed  and  amended — continuecL 


Act  repealed  by 
47  &  48  Vict.  c.  43. 


6  &  7  Vict.  c.  30.  in  pt.       • 

,,  c.  40.  in  pt. 

,,  c.  68.  s.  19.  in  pt. 

7&8  Vict.c.  101.s.4.inpt. 

,,        c.  87.  S8.  7.  and 

9.  in  pt. 
.  8  &  9  Yict.  c.  10.  s.  3. 
c.  16.  in  pt. 
c.  18.  in  pt. 
c.  20.  in  pt. 
c.  77.  in  pt. 
c.  100.  in  pt.     - 
c.    109.    88.     11. 
and  20.  in  pt. 

9  &  10  Vict.  c.  95.  in  pt.    - 

10  &  11  Vict.  c.  16.  s.  71.  in 

pt. 

c.  38. 88. 16.  and 
17. 
c.  62.  in  pt. 

11  &  12  Vict.  c.  43.  m  pt.  - 

12  &  13  Vict.  c.  14.  8.  9.     - 
c.  45.   8.  1.  in 

pt. 
c.  92.  in  pt.  - 

15  &  16  Vict.  c.  81.  8.  46.    - 

16  &  17  Vict.  c.  33.  in  pt.  - 
c.  73.  8.  23.  in 


>f 


it 


f> 


1  f 


39 


pt. 

c.  97.  8.  128. 

in  pt. 

c.  119.  in  pt. 

c.  128.    88.    1. 

and  2.  in  pt. 

17  &  18  Vict,  c  38.  in  pt?  - 

c.  104.  B.  518. 
Bub-section  (4.)  in  pt. 

18  &  19  Vict.  c.  119.  in  pt. 

„  c.  120. 88.  231. 

and  232.  in  pt. 

22  &  23  Vict.  c.  40.  s.  24.  in 

pt. 
c.  66,  s.  22.  in 


if 


>f 


pt. 

23  &  24  Vict.  c.  32.  s.  4.  in 

pt. 

24  &  25  Vict.  c.  96.  in  pt.  - 

,,  c.  97.  in  pt.  - 

„  c.  99. 8.  32.  in 

pt. 
„  c.  110.  s.  11. 

in.  pt. 


Subject-matter  of  Act  repealed. 


Pound-breach  and  Rescue. 

Frauds  and  Abuses  in  Woollen,  &c.  Manufacturers. 

Regulating  Theatres. 

Poor  Law  Amendment. 

Slaughtering  Horses. 

Bastardy,  Law  of. 

Companies  Glauses  Consolidation  Act,  1845. 

Lanos  Clauses  Consolidation  Act,  1845. 

Railways  Clauses  Consolidation  Act,  1845. 

Masters  and  Workmen  (Hosiery). 

Care  and  Treatment  of  Lunatics. 

Games  and  Wagers. 

Small  Debts,  for  the  more  easy  Becoyery  of. 
Commissioners  Clauses  Act,  1847. 

Drainage  of  Land  (England  and  Wales). 

Naval  Prisons.    Desertion  from  the  Navy. 

Justice,  Administration  of. 

Costs  of  distraining  for  rates. 

Procedure  in  Courts  of  Greneral  and  Quarter  Sessions. 

Prevention  of  Cruelty  to  Animals. 
Assessment  and  Collection  of  County  Rates. 
Metropolitan  Stage  and  Hackney  Carriages. 
Naval  Coast  Volunteers. 

Lunatic  Asylums  Act,  1853. 

Suppression  of  Betting  Houses. 

Smoke  Nuisance  Abatement,  Metropolis. 

Suppression  of  Giiming  Houses. 
Merchant  Shipping  Act,  1854. 

Passengers  Act,  1855. 

Metropolis  Management  Act,  1855. 

Seamen  Reserve  Volunteer  Force. 

Gas,  Sale  of. 

Ecclesiastical  Courts  Jurisdiction. 

Larceny  Act,  1861. 

Malicious  Injuries  to  Property. 

Coinage  OfiPences. 

Old  Metal  Dealers  Act,  1861. 


47  &  48  VICTOKIA,  1884. 
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Act  repealed  by 
47  &  48  Vict.  c.  43. 


Sabject-matter  of  Act  repealed. 


25  &  26  Vict.  c.  61.  s.  47. 

in  pt. 

„  c.  114.  88.  5. 

and  6.  in  pt. 

26  &  27  Vict.  c.  65.  s,  48.  in 

pt. 
„  c.  103.  in  pt. 

28  &  29  Vict.  0. 121.  e.  66, 

in  pt. 

31  &  32  Vict.  c.  45.  s.  58.  in 

pt. 

32  &  33  Vict.  c.  112.  b.  6.  in 

pt. 
34  &  35  Vict.  0.  31.  a.  20.  in 

pt. 
„  c.  105.  8.  15. 

in  pt. 


99 


0.  112 


m  pt. 
.  8.  17. 


inpt. 

35  A  36  Vict.  c.  38.  8. 11.  in 

pt. 
c.  50.  8.  6.  in. 


99 


>> 


»» 


l> 


f> 


pt. 

c.  76.  88.  61. 
and  63.  in  pt. 
c.  77.  88.  32. 
and  34.  in  pt. 
c.  93.  8. 52.  in 
pt.,  and  8.  54. 
c.  94.  in  pt.  - 

36  &  37  Vict.  c.  77.  in  pt.  - 

,,  c.  86.  8. 2^.  in 

pt. 

37  &  38  Vict.  c.  67.  8.  6.  in 

pt. 

38  &  39  Vict.  c.  17. 8.  93.  in 

pt. 

c.  55.  8.  252. 
and  8.  269. 
in  pt. 
c.  60.  8.  33.  in 
pt. 
c.  63.  8. 23.  in 
pt. 
c.  86. 8. 12.  in 
pt. 

39  &  40  Vict.  c.  45.  8. 19.  in 

I)t. 
„  c.  77. 8. 16.  in 

pt. 
41  &  42  Vict.  c.  16.  83.  90. 

and  91.  in  pt. 
c.  49.  88.  57. 
and  60.  in  pt. 


*> 


»f 


f> 


»» 


9t 


Highways  (England). 

Prevention  of  Poaching. 

Volunteer  Act,  1863. 

Misappropriation  by  Servants. 
Salmon  Fishery  Act,  1865. 

Sea  Fisheries  Act,  1868. 

Adulteration  of  Seeds  Act,  1869. 

Trade  Union  Act,  1871. 

Petroleum  Act,  1871. 

Prevention  of  Crime  Act,  1871. 

Infant  Life  Protection  Act,  1872. 

Bailway  Boiling  Stock  Protection  Act,  1872. 

Coal  Mines  Begulation  Act,  1872. 

Metalliferous  Mines  Begulation  Act,  1872. 

Pawnbrokers  Act,  1872. 

Licensing  Act,  1872. 

Naval  Artillery  Volunteer  Act,  1873. 

Elementary  Education  Act,  1873. 

Slaughter-houses,  &c.  (Metropolis)  Act,  1874. 

Explosives  Act,  1875. 

Public  Health  Act,  1875. 

Friendly  Societies  Act,  1875. 

Sale  of  Food  and  Drugs  Act,  1875. 

Conspiracy  and  Protection  of  Property  Act,  1875. 

Industrial  and  Provident  Societies  Act,  1876. 

Cruelty  to  Animals  Act,  1876. 

Factory  and  Workshop  Act,  1878. 

Weights  and  Measures  Act,  1878. 
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Table  B. — Acts  of  former  Sessions  repealed  and  saaendedr— continued. 


Act  repealed  by 
47  &  48  Vict.  c.  43. 


Subject-matter  of  Act  repealed. 


41  &  42  Vict.  c.  74.  ss.  64. 

and  66.  in  pt. 

41  &  42  Vict.  c.  77.  s.  37.  in 

pt. 

42  &  43  Vict.  c.  49.  ss.  31. 

and  32.  in  pt. 
45  &  46  Vict.  c.  50.  s.  227. 

in  pt. 


Contagions  Disease  (Animals)  Act,  1878. 
Highways  and  Locomotiyes  (Amendment)  Act,  1878. 
Summary  Jurisdiction  Act,  1879. 
Municipal  Corporations  Act,  1882. 
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Now  ready,  in  Sto.,  priee  12«.,  cloth. 

THE    LAW    AND    PRAGTICE    OF    DISCOVERY 

IN    THE    SUPREME    COURT    OF    JUSTICE. 

With  an  Appendix  of  Forms,  Orders,  &c.,  and  an  Addenda  giving  the  alterations  under  the  new  Bvles  of  Ftaetiee. 

Bj  GLABENCE  J.  PEILE,  of  the  Inner  Temple,  Barnster-at-Law. 


Now  ready,  in  1  vol.,  8vo.,  price  15«.,  doth. 


The  Law  and  Practice  relating  to  the  Administration  of 

the  Estates  of  Deceased  Persons 


BY    THE    GHAirCEBY    DIVISIOIT    OF    THE    HIOH    OOXTBT    OF    JUSTIOE. 

With  an  Appendix  of  Orders  and  Forms,  annotated  by  B^erenoee  to  ike  Text, 

By  W.  GBEGOBT  WALEEB,  B.A.,  Author  of  '<  The  F&rtition  Acts,  1868  and  1876 :  a  Hannal  of  the  Law  of  Paztitiai 
and  of  Sale  in  Lieu  of  Partition,"  "  A  Oompendium  of  the  Law  of  Executors  and  Administratora,**  and  SDOAfi  J. 
ELGOOD,  B.CX.,  M.A.,  both  of  Iducoln's  Inn,  Barristers-at-Law,  and  late  Scholars  of  Exeter  College*  Ozfrcd. 

'*  All  those  having  the  conduct  of  administration  actions  will  find  this  work  of  great  asnstonce ;  it  oovera  ths^^ttlegraofid 
of  the  law  and  practice  from  the  institution  of  proceedings  to  the  final  wind  up." — Law  Timea, 


Second  Edition,  8to.,  nrlce  18i.,  doth. 

PBnroiPiiES  OF  coirirsYAirGisra.-An 

Blenwntary  "WoA  for  the  Use  of  Btodents.  By  Hsrbt  0.  Deahb,  of 
linooln's  Inn,  BaniBter4it>lAW. 

•«*  In  this  Edition  are  incorporated  all  the  important  changes 
edSected  by  the  Conveyancing  Acta,  1881-2,  the  Settled  Lan4  Act,  1882, 
and  the  Harried  Women's  Pzoperty  Act,  1882. 

In  royal  12mo.,  jnrioe  Ws, 

QUABTEB  SESSIONS  PRACTICE —A  Vade 

Mecom  of  General  Practice  in  Appellate  and  Oivil  Snhjects  at  Quarter 
SeoBiona.  By  Frxdbbicx  Jamss  Smfth,  of  the  Middle  Temple,  Bar- 
rister-at-Law,  and  Becorder  of  Margate. 

In  12mo.,  price  6«.  6d.,  doth. 

INDEBMAUB'S     CONCISE     TBEATISE 

ON  THE  LAW  OF  BILLS  OF  SALE ;  f or  the  nse  of  Lawyers,  iJtw 
Students  and  the  FnUic,  embracing  the  Acts  of  1878  and  1888. 

Part  L— Of  Bills  of  Sale  genen^.  Part  S.— Of  the  Execation,  At- 
testation  and  Eegistration  of  Bills  of  Sale,  and  satisfaction  thereof. 
Part  8.— Of  the  efteot  of  Bills  of  Sale,  as  against  Creditors.  Fart  4.— 
Of  selling  under,  and  enforcing  BUls  of  Salei  Appendix— Forms, 
ActB,&c. 

In  zoyal  8vo.,  ptioe  5i.,  doth. 

ANALYTICAL  TABLES  OF  THE  LAW 

OF  BBAL  PBOPERTY.— Drawn  np  chiefly  from  Gtspkxs'b  Bla.ck- 
noHB,  with  Notes.  By  C.  J.  TARRsra,  of  the  Inner  Temple,  Borriiter- 
at-Law,  Author  of  "  Chapters  on  the  Law  relating  to  the  Colonies.'* 

CovTKKTB  :->Tahle  L  Tenoreo.  II.  Estates,  according  to  quantity 
of  Tesiants'  Interest,  m.  Estates,  according  to  the  time  at  which  the 
Interest  is  to  be  enjoyed.  lY.  Estates,  according  to  the  number  and 
oonnection  nf  the  Tenants.  Y.  Uses.  VI.  Acquisition  of  Estates  in 
land  of  freebold  tennre.  VII.  Incorporeal  Hereditaments.  YIIL  In- 
oorporeel  Hereditaments. 

In  1  vol.  8vo.,  price  12«.,  cloth. 

CHAPTEBS  ON  THE  LAW  BELATING- 

TO  THE  COLONIES.  To  which  is  appended  a  Topical  Index  of  Cases 
dedded  in  the  Privy  Council  on  Appeal  from  the  Colonies,  the  Channd 
Idands  and  the  Ide  of  Man.  Reported  in  Acton,  Knapp,  Moore,  the 
Law  Journal  Reports  and  the  Law  Beports  to  July,  1883.  ByOHABiJCS 
jAiOBB  Tasbino,  of  the  Inner  Temple,  Barrister-at-Law. 

In  8ya.  Second  Edition,  prioe  80«.,  doth. 

THE  LAW  of  COPYBiaHT,  IN  WOBKS 

OF  LITERATURE  AND  ART ;  induding  that  of  the  Drama,  Mndc, 
Bngraylng,  Sculpture,  Painting,  Photography,  and  Ornamental  and 
Useful  Derigns ;  together  with  International  and  Fordgn  Copyright, 
with  the  Statutes  relating  thereto,  and  References  to  the  English  and 
ArpwrtAMi  Decidons.  By  Walter  Arthctr  Cofikqeb,  of  the  Middle 
Temple,  Barrister-at-lAW. 

Second  Edition,  In  8to.,  price  8e«.,  doth. 

A  NEW  LAW  DICTIONABY  AND  IN- 

STITUTE  OF  THE  WHOLE  LAW;  for  the  use  of  Students,  the 
X^gal  Profusion,  and  the  Publia  By  Aboqibald  Bbowx,  of  the 
lOddle  Temple,  Barrlster-at-Law,  M.A.  Bdin..and  Oxon.,  and  B.C.L. 
Oxon. ;  Editor  of  **  Snell's  PrindpleB  of  Equity,  with  an  Edtome  of  the 
Equity  PmotUse.'*   Second  Editlim,  revised  and  considerably  enlarged, 


UNDSB 

dD»> 


iatks 


In  One  Vdume,  8va,  prifae  »«.»  ctott. 

PBECBDENTS  OF 

THE  JUDICATURE  ACTS  in  the  OoBunon 
Notes  explanatoiTcf  the  difflorant  oausw  of 
fence ;  and  an  Introductory  Tkeatlae  on  tfaepnsBBiBakti 
of  Pleading  as  iBnatnted  by  the  Tarkms  rtaddtHia 
time.   By  John  CumiHOSAM,  of  the  Middle  Tmi 
and  MxLB  Walekb  ICAxmiaoH,  of  Oraj^  Jaa, 

In  Sto.,  pfloi  SiCi,  etottu  

A  CONCISE  TBEATISE  ON  PBIVATI 

INTERNATIONAL  JUBISPRUDEVOa,  BMBd  <m  the  ]M*M  tB  da 
English  Courts.    By  Jomr  Ajjnmmim  Toaa,  eC  ZineaMi  Sn,' 
ter-at-Law:  Ghancdlor's Legal  MedaBliibaad  8«Bf 
of  Intematlooal  Law,  Osmbridge  Uolrennr,  1871,  i 

In  8to^  pdoe  l€k,  oloth.  

THE   TAXATION   OF  OOBT8  XV 

CROWN  OFFICE.    Comprising  a  ooQeotloB  of  Bflb  < 
▼arlons  matters  taxable  in  that  Office ;  iiudqffleicOaili 
oution  of  FcBndulant  Bankrupts,  end  on  ApnwHi  ^ 
together  with  a  Table  of  Ooort  Fees,  wuL  a  fi 
allowed  to  Solldtora  on  the  Taacatioa  of  Cbili  en 
Qoeen's  Bench  Diyislon of  the  High  OomtoC  JtHHai^   % 
H.  Shobt,  Chief  Clerik  in  the  Crown  Offios. 

In  royal  Umo.,  prios  4fc.  dolk» 

A  DIGEST  OF  THE  LAW  OF 

UNDER  THE  JXTDICATURB  ACTS  AND  EUUB^l 
dded  in  the  Chancery  and  Oommon  Lew  Dtvidonetar 
to  Aognst  1880.    By  W.  H.  Hiamras  Kauog  MJLa'' 
In  8t0m  Fifth 

THE  MABBIED  WO! 

ACTS,  1870,  1874  and  188S.     "^^Ili 

and  an  Appendix  of  the  Acts  rdftUur  fee  JCii 

late  J.  R.  GRmrETB,  BJL  Oxan.,  of  jLiMMtob 

Fifth  Edition;  by  B.  WORTHIKOTOM 

Barrteter^it-Law. 

In  royal  Umoi, 

THE    PBESENT 

TRICT  RB&IBTRIES  of  the  Oonmda  XmT 
of  Justice.   By  FBAmc  SDCMom 


Second 

A    TBEATISE 

EXTRADITION,  with  tite 
tween  England  uid 
By  Bdwibd  Clabei,  eC 

HALL'S  ESSAlToS 

CROWN  and  the  PiMiigii  ef 
Realm.    Seeond  Batton,  uiiwg 
tlons,  and  Refenoeei  tb  ^ 
Scotland,  and  the  Uidled 
ci  the  Inner  Tcmidta^ 


London :  STEVENS  &  HA7NES,  Law  Pahlidien, 
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In  1  Tol.,  royal  8tOi»  price  30«.,  doth. 

THE  LAW  RELATINB  TO  THE  SALE  OF  600DS  &  COMMERCIAL  ABEHGV. 

Bj  BOBEET  CAMPBELL,  M.A.,  of  Linooln's  Lou,  Barri8ter.at.Law ;  Advocate  of  the  Scotch 
Bar,  and  late  Fellow  of  Trinity  HaU,  Cambridge ;  Author  of  "  The  Law  of  Negligence,"  etc. 

"  The  portions  of  Mr.  Gompbell's  treatise  devoted  to  Maritime  Law  and  to  the  Law  affecting  the  Stock  Exchange  are  fall 
oi  ralnable  matter,  which  we  can  only  thne  summarily  indicate.  His  book  will,  we  are  convinced,  prove  of  great  service  aa 
ft  thoQghtfiil  and  dear  exposition  of  a  branch  of  law  of  practical  interest,  not  only  to  the  legal  profession,  but  also  to  tha 
merchant,  the  shipper,  the  underwriter  and  the  broker,  and  to  the  mercantile  community  generally .** — Law  Magajtine, 


In  8yo.,  price  6«.  BtU,  cloth. 

THE  CUSTOMS  and  INLAKD  BEVENUE 

A^TS,  1880  and  1881  (43  Ylot.  c.  14,  and  44  Viot.  c.  18),  so  far  as 
V  f  y  relate  to  th«  Probate,  Legacy  and  Succeeeion  Dnt^  and  the 
L%'je4  on  Aooonnta.  With  an  Introduction  and  Notes.  By  Alvrxd 
li '  x<(>s,  Beq.,  Controller  of  Legacy  and  Snccession  Dnties. 

«^«  This  forms  a  Supplement  to  the  Third  Bdition  of  the  Probate, 
L  cacy  and  Boccesrion  Dt^  Acts,  by  the  same  Author. 

Third  Bdition,  1  toL,  8vo.,  price  38<.,  cloth. 

THE  PROBATE,  LEGACY,  AND  SUC- 

rr.'^SlON  DUTY  ACTS,  Incorporating  the  Cases  to  IHohartinaa  at- 
VLfru,  1876.  By  Alvbmd  Haxbom,  Esq.,  OontroBer  of  Legaej  and  Boo- 
<x:«ion  Duties. 

Now  ready,  in  8to.,  price  6«.,  cloth. 

THE  CONVEYANCING  AND  LAW  OF 

FROPERTT  ACT,  together  with  the  Solicitor's  Remuneration  Act, 
4 1  &  4ft  Viot.  cc.  41  and  44,  with  an  Introduction,  Notes  and  a  full 
I'  lex.  By  Stditet  B.  WnxiAiis,  of  Lincoln's  Inn,  Banrister-at-Law, 
Author  of  **The  Law  and  Practice  relating  to  Petitions  in  Chanoeiy 
bill  Lunacy." 

In  8vo.,  price  SU.,  doth. 

A   COMPENDIUM   OF  THE    LAW   BE- 

LATINO  TO  BZE0UT0B8  AND  ADMINIBTRATOBS,  with  an  Ap- 
:\  :A\x  of  Statutes,  annotated  ter  means  of  references  to  the  text.  By 
W.  6k»gort  Wauexb,  B^,  of  Linooln's  Inn,  Bsirister-at-Law,  Author 
( r  •'  The  Partition  Acts,  1888  and  1878 ;  a  Manual  of  the  Law  of  Paz^ 
t:t:oQ  and  of  Sale  in  Lien  of  Partition." 

Second  Edition,  1  thick  vol.,  8yo.,  41«.,  doth  extra. 

A  MAGISTEBIAL  and  POLICE  GUIDE. 

Bring  the  Statute  Law,  Inohidlng  the  Session  of  48  Vict.,  1880.  With 
^  tes  and  Beferences  to  the  most  recently  dedded  Csses,  relating  to  the 
Pn^edure,  Jnrlsdiotiain  and  Duties  of  Magistrates  and  Pdioe  Anthori- 
1 1- «.  With  an  Introduction,  for  the  most  part  re>written,  showing  the 
(  liiT^  Procedure  before  Magistrates,  both  in  Indictable  and  Summary 
M  ittezs  as  altered  by  the  Summary  Jurisdiction  Act,  1879,  together 
TK.ih  the  Rules  under  the  aaid  Act.  Second  Edition.  By  Hkn&tC. 
('  .osrwooo,  Stipendiary  Magistrate,  and  Temple  C.  Mabtdt,  Obief 
4  f-rk,  Lambeth  Police  Court. 

'*  We  have  her«>  our  ideal  law  book.    It  may  be  said  to  omit  nothing 
Y.  Mch  it  oofflit  to  omtain.*— low  Timet. 

In  8to.,  price  8l4.,  doth. 

ENGLISH      CONSTITCTTIONAL       HIS- 

TORT  from  the  Tsutonio  InvBdon  to  the  present  time.  Designed  as  a 
Tr- It-Book  for  Students  and  otheors.  By  T.  P.  Taswill-Lanoxbao, 
I>  C.L.,  of  Lincoln's  Inn,  Banlster-at-Law,  late  Tutor  on  Constitutional 
I  ..w  and  Legal  History  to  the  Four  Inns  of  Court,  and  ftnmerly 
V  '^icrian  Scholar  in  the  'UnlTerrity  of  Oxford.  Second  and  enlarged 
« • '.  t  )on,  entlrdy  revised,  and  in  many  parts  rewritten. 

"  As  it  now  stands  we  should  find  it  hard  to  name  a  better  text 
t>c>  k  on  Snglish  Constitutional  History.*'— ^^JinVorj'  JounuU. 

Fourth  Bdition,  Sro.,  price  12«.,  cloth. 

THE  LAW  OF  FIXTTTBES,  in  the  principal 
r'lAtlon  of  Landlord  and  Tenant^  and  in  all  other  or  geoeraf  relations. 
>\>.ijth  Edition.    By  A.  Bbowk,  M.A.,  Barrister-at-Law. 

Second  Bdition,  Stc,  price  79^  cloth. 

A  SITMMABY  of  the  LAW  and  PBAOTICE 

v.:  THK  E00LB8IASTI0AL    COURTS.— Intended  for  the  use  of 
.  'u  !/>qU  fcr  the  Honours  Bxamination.    Second  Edition.     By  T. 
'  -.  -T\cR  SmrH,  of  the  Inner  Temple,  Barrister-at-Law,  Author  of 
A'lmiralty  Law  and  Company  Law.*' 


Third  Edition,  in  8to.,  nearly  ready. 

SELF-PBEPABAOSION    for   the    INTEB- 

MBDIATB  BXAMINATIOK,  as  it  exists  on  Stephen's  Commentulsa. 
Containing  a  oom.plefee  course  of  study,  witii  statutes,  oaesttooa  and 
advioe,  ana  intended  for  the  use  of  all  articled  derks  who  naTS  not  yst 
passed  the  intermediate  examination.  By  Johh  Ihdibmadb,  Solicitor, 
Author  of  "Self -preparation  for  the  Final,*'  ''Ifanual  of  PzacUoe,^ 
"Prlndples  of  Oomxaon  I*w,'*  1m. 

In  8to.,  prfoe  S«.  6<f.,  clothe 

A   COLLECTION  OF  LATIN  MAXIMS, 

literally  translated.   Intended  for  the  use  of  Students  for  aU  Legal 


In  Sto.,  prioe  6«.,  doth. 

THE  LAW  BELATING  TO  CHABITIB8. 

especially  with  reference  to  the  VALIDITY  and  OONBTBUOTIOV  oi 
CHABITABLB  BBQUBSTS  and  OONYBYANCINa.  By  VmOMAXD 
M.  Whrdobd,  of  linooln's  Inn,  Baxrister«t-Law. 

In  2  Tcds.,  royal  8to^  price  70*.,  eloth  lettered. 

THE     LAW     BELATING     TO      SHIP- 

MASTBBS  and  8BAMBN :  their  Appointment,  Dnties.  Powers,  Bifht^ 
Liahilities  and  Bamedies.  By  JoaiPH  Kat,  Bsq^  M.A.,  Q.C.,  tl  the 
Northern  Cironit ;  SoUcitor-Ooieral  oi  the  County  Palatine  of  Durham ; 
one  of  the  Judges  of  the  Court  of  Record  for  the  Hundred  of  BaUmd." 

In  1  ToL,  Sto.,  prioe  8s.,  doth« 

LEADING    STATUTES    SXTMMABISED, 

for  the  use  of  Btndents.  By  BBin»r  C.  Thomas,  Baoon  Scholar  of  the 
Hon.  Society  of  Gray's  Inn,  late  Scholar  of  Trinitir  College,  Oxfoid, 
Author  of  "Leading  Cases  in  Constitutional  Law  BMj  Stated." 

In  8n>.,  prioe  18«.,  doth. 

THE  LAW  and  PBACTICE  BELATING 

TO  FBTinONS  IK  OHANCBBT  AND  LTJITACT.  Including  tba 
Settled  Bstates  Act,  Lands  Clauses  Ac^  Trustee  Act,  Wlnding-npTeti- 
tions.  Petitions  relating  to  Solioiton,  Infants,  fte.  With  an  Appendix 
of  Fbnns  and  Precedents.  By  Stdkxt  B.  Wxiuamb,  of  Ltuoohi's  Inn, 
Bairtrter«t-Law. 

**The  book  is  fumisbed  with  a  selection  of  ftwms  and  nreoedents ;  tha 
arrangement  of  matter  seems  oonvenient,  and  we  haye  round  it  eaiQr  to 
oonsntt.  We  haye  not  observed  any  important  omiation  within  the  soops 
of  the  treatise ;  and  the  writer  deserves  the  praise  of  having  put  to- 
gether with  some  skill  an  unpretending  work,  which  Is  at  least  man 
useful  than  oertain  larger  law  books  we  know  at,**—SoUeUor^  Journal. 

In  1  ToL,  8vo.,  price  U«.,  cloth. 

A    COMPENDIUM    OF    BOMAN     LAW 

FOUNDBD  on  the  INSTITX7TB8  of  JUSTIMIAN ;  togetiMT  with 
Bxamination  Questions  set  in  the  University  and  Bar  Bxaminatifloi 
(with  solutions),  and  definitions  of  leading  terms  in  the  words  of  tht 

1>rlncipal  authorities.    By  GobxwH'Oaiifbxll,  of  the  Inner  Tcmpla, 
ate  Scholar  of  Bxeter  College,  Oxford;  M.A.  Oxford  and  Oamtaldgt ; 
Author  of  '*  An  Analysis  of  Austin's  Jurlsprodenoe." 

Second  Bdition,  in  8to.,  prioe  8s.,  eloth. 

A  SUMMABY  OF  JOINT  STOCK  COM- 

FANIESr  LAW.  Qy  T.  Bdbtagb  Bxtib,  of  the  Inner  Teopleb  Bani^ 
ter-at-Law. 

"Law  Students  may  well  read  it;  for  Mr.  Smith  has  very  wisely  been 
at  the  pains  of  giTing  his  authority  for  all  his  statements  of  the  law  or 

of  pracMee,  as  applied  to  joint-stock  company  business  nsoally  tnnaoted 
in  BoUdtors*  ohambenk'*~£aw  Times, 


London:  STEVENS  &  HATNES,  Law  Pablishers,  Bell  Yard,  Temple  Bar. 


[Conimtted  en  next  pt^t. 


L  *  ] 

In  the  press  and  jnst  ready. 

THE   BANKEUPTCY   ACT,   1883, 

TOQETHEB  WITH  THE 

Debtors  Aa,  1869 ;  Bilh  of  Sale  Acts,  1878  and  1882,  otkZ  the  General  JRvles  and  Orders  in  Bomkrupky; 

WITH    NOTES,    REFERENCES   AND  A   COPIOUS   INDEX. 

By  WILLIAM  HAZLITT,  Esq.,  Senior  Kegistmr  of  the  Court  of  Bankn^tcy,  and  RICHAED  BIHGWOOD,  of  tb 

Middle  Temple,  Barrister-at-Law,  and  Author  of  "  Principles  of  Bankraptcy.** 


In  the  press,  Fourth  Edition,  and  nearly  ready. 

BAUDWIN'S  CONCISS  TBSATISE  upon 

THB  LAW  OF  BANKBUPTUV.  With  an  Appflndlz,  containing  the 
BaakRiptoy  Act,  1883 ;  General  Bnlea  and  FormB ;  Scale  of  Goste ; 
Debtor*  Ast,  1M»;  Dehton  Ant,  UTO;  and  BiUa  of  Sale  Aeti,  1878 
and  1889.    By  Bdward  T.  Balbwxk,  JCA.,  of  the  Inner  Temple^ 


Third  Edition,  in  8to,,  piioe  Itf.,  doth. 
Adapted  to  the  new  Bules  of  Practice. 

KANTTAI.    OF   THB    PBA.GTIGS    OF 

SUFBBMB  OOUBT  OF  JUDIOATUBB  in  the  Qoeen'a  Bench 
and  Chancery  Diviaiona.  Intanded  for  the  Use  of  Students  and  the 
ProfesBlon.   By  John  IXDiBiiAVa,  Solicitor. 

Sixth  Bdition,  in  Sra,  price  Siii,  doth. 

SNELL'8  FBINCIPLES   OF  EQUITY.— 

Intended  for  the  use  of  Students  and  the  Profeaaion.  Sixth  Bdition. 
To  which  is  added,  AN  BPITOiai  OF  THB  EQUITY  PRAOTIOB. 
Third  Edition.  By  Abohibald  Bbowk,  of  the  Middle  Temple,  Barria- 
ter«t-Law,  Author  of  **  A  New  Law  Dictioaary,*'  fto. 


In  crown  8to.»  price  Ss.  64.,  aewed. 
QXnSSTIONB    OTSf    EQUITY.— For    Students 

preparing  for  Examination.  Founded  on  the  Sixth  Edition  of  SneD*s 
''Principles  of  Equity."  By  W.  T.  Waitk,  Barrister-aVlssw,  Holt 
Scholar  of  the  Honourable  Society  of  Gray*s  Inn. 

In  crown  Svo.,  padoe  81.,  sewed ;  or  interleaved^  Notes,  price  4$, 

QUESTIONS  ON   THE   LitT^ .  OF   GpN- 

TRACrS.— With  Beferences  to  Pollock,  Anaon  andtQhittyvon  Con- 
tracts, and  Notes  to  the  Answers.  By  fmup  Fostbr  JI^rbd,  D.O.L., 
Herttord  College  and  Gray's  Inn,  late  B<aminer  for  the  University  of 
Oxford.  *  i  '' 

In  royal  ISmo.,  price  8«J$^,  doth. 

EMDEN'S*     METBOFOI1I8       MANAOE- 

XBNT  AND  BUILDING  ACTS  (AMENDMENT)  ACT,  1883,  with 
Notes  to  the  Sections,  and  an  Index,  forming  a  Supplement  to  **  The 
I*w  idatlng  to  Building  Leases,  Building  Contracts,*'  &o.  By  Alpbjd) 
IbtDEa,  of  the  Inner  Temple,  Baarrister-at-lAw. 

Also,  in  royal  12mOn  price  20«.,  doth. 

EMDEN'S  LAW  BEI.ATING  TO  BUILD- 
ING LEASES  AND  BUILDING  CONTBACTS,  the  Improvement  of 
Land  t^,  and  the  Oonstmcfcion  of.  Buildings.  With  a  full  Collection 
of  Precedents,  together  with  the  Statutes  relating  to  Building,  with 
Notes,  and  the  latest  Cases  under  the  ysrious  Sections,  and  a  Gloasaxy 
e<  Ardiiteotnial  and  Building  Terms.  By  ALVaaD  Bmdbv,  of  the 
Inner  Temple,  Barristar-at-Law. 

"The  book  ssenia  to  us  a  very  complete  and  satlsf  aotozy  manual,  alike 
for  the  lawyer,  as  for  the  architect  and  builder."— A»Ndl0r^  Jovmal. 

Fifth  Edition,  in  8va,  price  Vt^  doth. 

THE  LAW  OF  OOliFENSATION  under  the 
Lands  Clanses,  Banwagrs  daases  Consolidation  Acta,  the  Public  Health 
Ant,  1875,  the  Artisana*  and  Labonrers'  Dwellings  Improvement  Act, 
]87fi,  and  other  Aeta,  the  Metropolis  Local  Management  Act,  &c. 
With  a  fnU  ColleotUm  of  Forms  and  Precedents.  Fifth  Bdition.  By 
Bfn  Llotd,  of  the  Inner  Temple,  Baarister-at-Law,  Author  of  "  The 
BneoeBSion  Iaws  of  Christian  Countries." 


In  preparation,  in  8vo.,  Thiz^A 

PBINCIFLES  OF  BANKBUPTC7: 

with  an  Appendix,  containing  the  General  Bake;  a  Scale  of  CoTfl: 
the  Bills  of  Sale  Acts,  1878  and  1882,  and  the  Bnlea  of  Deoaate.  l3Si, 
relating  to  Bilb  of  Sale  By  Bichajld  Borowoooy  iLa^  of  HaJUiXa 
Temple,  Barrister-at-Iaw. 


Second  Edition,  in  Svo.,  pcioe  Ma.,  doth. 

of  the  OBIMINAL  LAV. 

Intended  aa  a  Indd  BaqxisitlDn  of  the  subjeet  for  the  naesf  SteJeto 
and  the  Profeasion.  By  SnsfouB  F.  Harbw,  B.CX.,  ^  ^  _  OiteL 
author  of  *"  A  Oimcise  Digest  of  the  Institutee  of  Oelns  and  Jnttata.* 
Seoond  Edition,  reviaed  by  the  Author  and  P.  P.  Tohlekbov,  of  V» 
Inner  Temple,  Barri8ter-«t-Law. 


Fourth  Bdition,  royal  8vo.,  prioa  SU^ 

BUCKLEY  on  the  COMPANIES'  ACTS.- 

Fourth  Edition.  By  the  Authob.  A  Tzeatxse  on  the  Law  <<  ixs 
Stock  Companies,  containing  the  Statntas,  Boles  anA  Fonu  I^ 
H.  BUBTON  BucKUET,  MA.,  of  Llnooln's  Inn,  Barristfret  Taw,  li> 
Fellow  of  Christ* B  College,  Cambridga. 

In  1  voL,  8V0.,  price  lU^  doth. 

A   COMPENDIUM   OF  THE  LAW  BE- 

LATING  TO  ETBCUTOBS  AND  ADMINISTBAZOBS ;  efti.  e 
Appendix  of  Statutes,  annoti^ed  by  means  of  Befsnooes  In  ifat  tn; 
By  W.  Gbboobt  Wauesb,  BJu,  of  Lincoln's  Inn,  BaBistcr-aKU* 
Author  of  "  The  Partition  Acts,  1868  and  1876 :  A  Manoai  a(  tte  Iff 
of  Partition  and  of  Sale  in  lien  of  Partitian,*'  Ac. 

In  8vOn  Third  Bdition,  prioe  SSe.,  dottb 

MAYNE'S  TBEATI8E  OH  DAMAGES.- 

Third  Edition.   By  Joes  D.  Matsb,  of  tlie  Innar 
at-Law,  and  Luxlit  Smra,  of  the  Inner  Tsmpb,  QpOL 


In  8vo.,  Seoond  Bdition,  pdoa  ISa, 

LAW   OF  NEOLia: 

by  the  Beoent  Dedslona  of  the  Courts  of  the 
America.   By  Bobhbt  Gaicpbk£,  Advocate  eC  tha 
linedn's  Inn.  Bazrister^t-Law. 

"A  new  edition  has  appeared  of  Mir.  Geapbsm 
'The  Lawot  Negligence,'  in  wlildino  pains  have 
Ing  cases,  and  the  s^leef  wUdi  ia  dear  and 


Second  Bdition  In  Svo.,  priee  IQa  M* 

SMITH'S  SUMMABY  of  tbe 

PBAOngB  IN  ADMIBALTE. 
of  tha  Statutes  relating  to  Ai 
Shipping  Acta,  Admiralty  Bnlea  and 
and  Forms  in  Admiralty,  Feea  pall  aaad 
Division,  and  Forms  of  Bottomry  and 
for  the  use  of  Btodents  for  Hoaour 


Second  Edition,  myd 

A  TBEATISE  ON 

ULTBA  VIBBS:  beingan 

the  CMpadUes,  Powers  and 

espedafly  of  Joint  Btook  OompanJea 

London,  of  the  Inner  Temple,  BanigtaMMCMk' 


%*  A  Cstalogue  of  Uw  Works  may  be  obtained  gratis  upon  apptioation  to  tfBfBK^ 


London :  STEVENS  &  HATNES,  Law  Publishers;  Befl  T«4t 

SpotHswoode  j-  O9.,  Printer*  emd  Law  Stationers^  87  Chancery  Xane,  andSi 
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NOW   BE1.DT, 
THE    TWELFTH    VOLUME 

or  THI 


LAW  JOURNAL  ANALYTICAL  DIGEST, 

FOR   THE   FIVE  YEARS  1876  TO  1880, 

Fiioe  £1  108.  Od. 


Containing  all  the  Cases  reported  in  the  Law  Journal  (and  other  contemporary)  Riports  daring 

the  period  which  it  embraces. 

Edited  by  C.  C.  H.  DALE,  Esq.,  assisted  by  GEORGE  A.  STREETS^,  Esq., 

of  Lincoln's  Inn,  Barristers-at-Law. 


THE 


[JIW  JOUBNAL  BEPOETS  AND  STATUTES. 

PRICE  TO  ANNUAL  SUBSCRIBERS  31.  48. 


THE 


LAW  JOURNAL  NEWSPAPER: 

A   WEEKLY    PUBLICATION. 

.taining^  Leading  Articles  on  Lnportant  Cases  and  Topics  of  Interest  to  the  Profeasion,  Reviews  of 
sv  Law  Books  and  New  Editions,  A  Record  of  Legal  Hononrs  and  Appointments,  the  Proceedings 
I^w  Students'  Societies,  Stock  and  Share  Lists,  a  Complete  last  of  BankmptoieB  and  Liquidations, 

Notes  of  Cases  on  points  of  law  jost  decided,  and  Legal  News. 

:/GB  20a.  PER  ANNUM  TO  SUBSCRIBERS  TO  THE  LAW  JOURNAL  REPORTS. 
Ttfwdii^g  Cases  to  hold  a  year's  nmnbers  may  be  had  at  the  Office,  price  6s.  cloth. 


Ixmdon :  F.  E.  STREETEN,  Proprietor,   5  Quality 
AW  J.  Bbp.  Indrz.~Fsbbuary,  1884. 
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STEVENS    &    SONS'    PUBLICATIONS. 


In  a  few  days,  demy  8vo.,  price  30«.,  cloth. 

Willis'  Law  and  Practice  in  Ban 

RUPTCY  under  the  Bankruptcy  Act,  1883;  and  the  Rules 
and  Forms,  with  Notes.  By  E.  CooPRn  Willis,  Esq.,  one 
of  Her  Majesty's  Counsel,  assisted  hy  A.  R.  Whiteway, 
Esq.,  Barrister-at-Law. 

This  day,  Second  Edition,  royal  1 2mo.,  price  6^.,  cloth. 

Smith's  Married  Women's  Property 

ACT,  1882 ;  with  an  Introduction  and  Critical  and  Ex- 
planatory Notes,  together  with  the  Married  Women's  Pro- 
perty Acts,  1870  and  1874,  &c.  By  H.  Arthur  Smith,  Esq., 
Barrister-at-  Law. 

This  day.  Second  Edition,  royal  12mo.,  price  60.,  cloth. 

Fithian's  Bills  of  Sale  Acts,  1878 

and  1882;  with  an  Introduction  and  Explanatory  Notes, 
■hewing  the  changes  made  in  the  Law  with  respect  to  Bills 
of  Sale,  t/)gether  with  an  Appendix  of  Precedents,  Rules  of 
Court,  Forms  and  Statutes.  By  Edward  William  Fithian, 
Esq..  Barrister-nt-Law  (Draftsnuin  of  the  Bill  of  1882). 

Just  published,  demy  870.,  price  10/r.,  cloth. 

Napier's  Concise  Practice  of  the 

QUEElfs  BENCH  and  CHANCERY  DIVISIONS  and  of 
the  COURT  OF  APPEAL;  bused  on  the  Rules  of  the 
Supreme  Court,  1883,  With  an  Appendix  of  Questions  on  the 
Practice,  and  intended  for  the  use  of  Students.  By  T.  Batr- 
MAK  Napikr,  Esq.,  Barrister-at-Law. 


This  day.  Second  Year,  in  demy  8vo.,  price  6a.,  cloth. 

Shearwood's  Law  Students'  AnmiaL 

— Containing  the  Questions  with  Short  Answers  and  Refer- 
ences to  the  Solicitors'  and  Bar  Examinations  (1882-1883), 
with  Remarks  and  Comments ;  a  List  of  Books  suggested  for 
Students ;  Cases  and  important  Statutes  for  the  year ;  Ex- 
tracts from  Law  Students'  Debating  Societies;  and  the  Prize 
Essays  and  Prise  Answers  to  the  Questions  set  last  year. 
Edited  by  Joseph  A.  Shear  wood,  Esq.,  Barrister-at-Law, 
Author  of  "  A  Concise  Abridgment  of  Real  Property,"  and 
of  •♦  Personal  Property,"  &c. 

Just  published,  Fourth  Edition,  royal  8vo.,  price  28^.,  cloth. 

Precedents  of  Bills  of  Costs  in  the 

CHANCERY,  QUEEN'S  BENCH,  PROBATE,  DIVORCE 
and  ADMIRALTY  DIVISIONS  of  the  HIGH  COURT  of 
JUSTICE ,-  in  CouYeyancing ;  the  Crown  Office  ;  Lunacy ; 
Arbitration  under  the  Lands  Clauses  Consolidation  Act;  the 
Mayor's  Courts  London ;  the  County  Courts ;  the  Privy 
Council ;  and  on  Passing  Residuary  and  Succession  Accounts ; 
with  Scales  of  Allowances ;  Rules  of  Court,  relating  to  Costs; 
Forms  of  Affidayits  of  Increase,  and  of  Objections  to  Taxa- 
tion. Fourth  Edition.  By  Wm.  Frank  Summbrhats  and 
Thormton  Toooood,  Solicitors. 

"  In  the  Tolume  before  us  we  hare  a  rery  complete  manual 
of  taxation.  The  work  is  beautifullT  printed  a^d  arranged, 
and  each  item  catches  the  eye  instantJy."— ZatP  Journal, 


This  day,  demy  8ro.,  price  25$^  doth. 

Joel's  Manual  of  Bankruptcy  and 

BILLS  OF  SALE  LAW;  with  Analytical  Kot*«  to  t;.. 
Bankruptcy  Act,  1883,  and  Refarences  to  the  Leading  Case- 
in Bankruptcy  under  the  1849,  1861  and  1869  Ajcu,  a.'>  1 
the  Bills  of  Sale  Acts,  1854,  1866,  1878  and  ISSl.  \:  - 
Debtors  Acts.  1869  and  1878;  together  with  Rules,  (►nl  r- 
and  Forms,  Forms  of  Deed  of  Composition,  Bills  of  rN^k  >  ^ 
Rules  in  Interpleader,  &c.  Bj  J.  Edmosbsoic  Job.  K» 
Barrist  er-at-Law. 

This  day,  demy  8vo.,  price  20»t.,  eloth. 

Lush's  Law  of  Husband  and  Wife : 

within  the  jurisdiction  of  thtf  Queen's  Bench  and  Chac-e'^ 
Divisions.    By  Moiitaoub  Lush,  Esq.,  Barrister-at-Lfv. 

Just  published,  Twelfth  Edition,  priee  W.  ISt.,  cloth. 

Chitty's  Forms  of  Practical  Pro- 

CEEDINGS  in  the  QUEERS  BENCH  DIVISION  oi  r. 
HIGH  COURT  OF  JUSTICE.— Witlj  Notea  coataini'^r  * 
St^itutPPt  Rules  and  Cases  relating  thereto,  anl  forrui  v 
Guide  to  the  Practice  of  that  Division.     TwelAJi  Ei>: 
By  Thomas  Willbs  Chittt,  Esq.,  Bazri^ter-at-l4iw. 

Fourth  Edition,  2  vols.,  royal  8vo.,  priee  4^.  lOi..  cl  tx 

Seton's   Forms  of  Decrees,  Jadg 

MENTS  and  ORDERS  in  the  HIGH  COURT  OF  Jt 
TICE  and  COURTS  OF  APPEAL,  h»vit^  espedal  r.  - 
ence  to  the  Chancery  Division,  with  Practical  N«>2i 
Fourth  Edition.  By  R.  H.  Lbach,  Esq.,  Senior  Kegi^rLr  • 
the  Chancery  Division ;  F,  G.  A.  Wn.f.uif»,  Esq. ;  aa-i  . 
late  H.  W.  May,  Esq.,  succeeded  bj  Jammb  Eastwicx,  H^ 
Barristers-at-Law.  \%7^-r 

"Of   all  the  editions  of  *Seton*  this   la  tha   Uri  - 
SolicUora*  Journal. 

Just  ready.  Second  Edition,  demj  8vo.,  priee  1S<^  doc'i. 

Turner's  Contract  of  Pawn.  usHii- 

ists  at  Common  Law,  and  as  modified  bj  the  faetot»  1 
the  Pawnbrokers  Acts,  and  otbar  Statmea.    By  Fai^^  - 
TcRXBR,  Esq.,  Barrister-at-Law. 


In  a  few  days.  Vol.  II.  in  2  parts,  d«my  8to , 
price  iL  is.,  cloth. 

Daniell's  Cbanoery  Practice. -T 

Practice  of  the  Chancery  Division  of  tba  H^  Ctfir 
Justice,  and  on  appeal  therefrom;  being  the  Sistb  bi 
of  Daniell  a  Chancery  Pmctice,  with  •lteialioaaa«l  idcii*' 
and  References  to  a  companion   volomo  of  Foraa 
y  L.  FuiLD,  E.  C.  Dtkn  and  T.  Romur,  tmi^uA  Ij  N^ 
Upjohx,  Barristers-at-lAW. 

Vol.  I.  (with  Table  of  Casta  ud  mm  laiaz),  Umj  He 
1888,  priM  2L  9m..  elotk 


%*  Companion  yolume  qf  Forms  hf  U»Mm^ 

1B79.  prkt  2/.  S«..  r^ 


?^» 


Oaialogues  and  List  of  New  Law  Worhg  gratis  on  appKoaiion^ 


STEVENS   ft   SONS,   LAW   PUBLISHEBS,  119  CHANCERT  LAHBi  UffdOU 
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NOW    BEADY, 
THE    TW^ELFTH    VOLUME 

OP  THE 


LAW  JOURNAL  ANALYTICAL  DIGEST, 

FOR   THE   FIVE   YEARS   1876  TO   1880, 

Price  £1  lOs.  Od. 


Containing  all  the  Cases  reported  in  the  Law   Journal  (and  other  contemporary)  Riports  during 

the  period  which  it  emhraces. 

Edited  by  C.  C.  M.  DALE,  Esq,,  assisted  by  GEORGE  A.  STREETBN,   Esq., 

of  Lincoln's  Inn,  Barristers-at-Law. 


THE 

LAW  JOURNAL  BEPOSTS  AND  STATUTES. 

PRICE  TO  ANNUAL  SUBSCRIBERS   SL  48. 


THE 


LAW  JOUKNAL  NEWSPAPEE: 

A    WEEKLY    PUBLICATION. 

'  'ontaining  Leading  Articles  on  Lnportant  Cases  and  Topics  of  Interest  to  the  Profeasiony  Reyieita  of 
New  Law  Books  and  New  Editions,  A  Record  of  Legal  Hononra  and  Appointments,  the  Proceedings 
'>(  I^aw  Stndents'  Societies,'  Stock  and  Share  Lists,  a  Complete  List  of  Bankruptcies  and  Liqaidations, 

Notes  of  Cases  on  points  of  Law  just  decided,  and  Legal  News. 

I'lilCE  20«.  PER  ANNUM  TO  SUBSCRIBERS  TO  THE  LAW  JOURNAL  REPORTS. 
Reading  Cases  to  hold  a  year's  numbers  may  be  had  at  the  Office,  price  5«.  cloth. 


liondon:  F.  E.  STREETEN,  Proprietor,    5  Quality  Court,  Qiancery  Lane. 
Law  J.  Rep.  Indhx— May,  1884.  o 
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Now  ready,  in  8to.,  price  12^.,  doth. 

THE    LAW   AND    PRACTICE    OF    DISCOVERY 

IN  THE  SUPREME  COURT  OF  JUSTICE. 

With  an  Appendix  of  Forms,  Orders,  &c.,  and  an  Addenda  nying  the  alterations  nnder  the  new  Rnlea  of  Fkactke. 

By  GLABENCE.  J.  FEILE,  of  the  Inner  Temple,  Barrister-at-Law. 


Now  ready,  in  I  vol.,  8vo.,  price  Ids,,  doth. 

The  Law  and  Practice  relating  to  the  Administration  of 

the  Estates  of  Deceased  Persons 

BY    THE    CHANOEBY    DIVISION    OF    THE    HIGH    GOUBT    OF   JUSTICOL 

WUh  an  Addenda  giving  the  alterations  under  the  new  Rules  of  Practice,  and  an  Appendix  of  Orders  and  F^rms,  anmtstnf  by 

JSeferenoes  to  the  Text, 

By  W.  GBEOOBY  WALKER,  B.A.,  Author  of  "The  Partition  Acts,  1868  and  1876 :  a  Manual  of  the  Law  oT  Fttiiikm 
and  of  Sale  in  Lien  of  Partition,"  "  A  Oompendinm  of  the  Law  <^  Ezecutois  and  AdminiBtratoorB,"  and  ED&AB  J. 
EL&OOD,  B.OX.,  M.A.,  both  of  Lincoln's  Inn,  Barristers-atrLaw,  and  late  Scholars  of  Exeter  OoUega,  Osfiad. 

**  All  those  having  the  conduct  of  administration  actions  will  find  this  work  of  great  asostanoe ;  it  ootom  Uw  wiiolegnaad 
of  the  law  and  practice  from  the  institution  of  proceedings  to  the  final  wind  up." — Law  Times, 

Second  Bdition,  8vow,  prioe  ISi.,  olotb. 

FBHrOIFLES  OF  OONVEYAXrCING.— An 

Bfliiientaiy  Work  for  the  Vbb  of  Stodents.  By  Hknbt  0.  Dbahx,  of 
linooln's  uin,  BanlBtar«t>L«w. 

%•  In  thii  Bdition  axe  incorporated  aU  the  importuit  changes 
effected  by  the  Gonreyancing  Acta,  1881-2,  the  Settled  Land  Act,  1882, 
and  the  Kanled  Women's  Property  Act,  188S. 

In  royal  12mo,  price  S0«. 

QUABTEB  SESSIONS  FBAGTICE.— AYade 

XecTun  of  Oenetal  Practice  in  Appellate  and  Civil  Subjects  at  QoartM: 
nwBlfmH  By  Frbdkbicx  Jaxss  Smtth,  of  tiie  Middle  Temple,  Bar- 
rlster-at-lAW,  and  Beoorder  of  Margate. 


In  12mo.,  jnloe  6«.  6d.,  doth. 

IKDEBMAUB'S     CONCISE     TBEATISE 

OK  THB  LAW  OF  BILLS  OF  SALE ;  for  the  use  of  Lawyers,  Law 
Students  and  ^e  FuhUc,  embracing  the  Acts  of  1878  and  188S. 

Fart  I.— Of  Bills  of  •Sate  generally.  Part  2.— Of  the  EzecaUon,  At- 
tvtation  and  Begistzation  of  Bills  of  Sale,  and  satisfaotion  thereof. 
Part  8.— Of  the  efleot  of  Bills  of  Sale,  as  against  Creditors.  Part  4.— 
Of  seizing  under,  and  enfordng  Bills  of  Sale.  Appendix.— Forms, 
Acts,  &a 

In  royal 8to., prloeSji., doth.        

ANAIiYTICAIi  TABLES  OF  THE  LAW 

OF  BBAL  FBOPSBTY.— Drawn  up  chiefly  from  Stkphbn's  Bla.ck- 
BTom,  with  Notes.  By  C.  J.  Tabbing,  of  the  Inner  Temple,  Barrister- 
at-Law,  Author  of  "  Chapters  on  the  Law  relating  to  the  Colonies." 

COKTBNTS :— Table  L  Tenures.  II.  Estates,  acoording  to  quantity 
of  Tenants'  Interest.  IQ.  Estates,  according  to  the  time  at  which  the 
Interest  is  to  be  enjoyed.  IV.  Estates,  according  to  the  nimxber  and 
oonneotion  n(  the  Tenants.  Y.  Uses.  VL  Acquisition  of  Estates  in 
land  of  freehdd  tenure.  VH.  Inoetporeal  Hereditamente.  YIH.  In- 
oorpe'Bal  Hoeditaments. 

In  1  vol.  8to.,  price  12^.,  cloth. 

CHAPTEBS  ON  THE  LAW  BELATING 

TO  THB  COLONIES.  To  which  is  appended  a  Topical  Index  of  Oases 
decided  in  the  Privy  Council  on  Appeal  from  Uie  Colonies,  the  Channel 
Islands  and  the  Ine  of  Man.  Beported  in  Acfam,  Enapp,  Moore,  the 
Law  Journal  Beports  and  the  Law  Beports  to  July,  1882.  By  CHiLRLBS 
JAIOB  TabbdiO,  of  the  Inner  Temple,  Barrister4it-Law. 

In  8vo.,  Second  Edition,  price  80».,  doth. 

THE  LAW  of  OOPYBiaHT,  IN  WOBKS 

OF  LTTEBATUBB  AND  ART ;  Indudlng  that  of  the  Drama,  Music, 
Engraving,  Seulptnre,  Painting,  Photography,  and  Ornamental  and 
Useful  Dengns ;  together  with  Intemanonal  and  Foreign  Copyright, 
with  the  Statutes  rehkting  thereto,  and  Beflemoes  to  the  Boyish  and 
American  Decisions.  By  WAunm  Abxhub  CoFnrasB,  of  the  Middle 
Temple,  Barrlster-at-Law. 

Second  Edition,  in  8vo.,  price  S6«.,  oloth. 

A  NEW  LAW  DICTIONABY  AND  IN- 

trriTUTE  OF  THE  WHOLE  LAW:  for  the  use  of  Students,  the 
Legal  Profession,  and  the  Fublia  By  Aboexbald  Bbowv,  of  the 
Middle  Temple,  Banister-At-Law,  M.A.  Edin.  and  Oxon.,  and  B.G.L. 
OzoD. ;  Editor  of  *'  Snell's  Prindples  of  Equity,  with  an  Epitome  of  the 
Equity  FracUoe.'*   Second  Edition,  revised  and  oonsldenbly  enlarged. 


Second  Edition,  in  One  Ydume,  Sva,  pcloe 

PBECEDENTS  OF  PLEADING  VEBSB 

THE  JtJDIOATUBE  ACTS  in  the  Oommfln  I*w  IWitinw,  ett 

Notes  explanatory  of  the  different  causes  of  Aetkn  ■mTflwiiiftstl>» 

fence ;  and  an  Introductory  Tkeatlse  on  the  preaent  BaieuBiA  BeiadiiB 

of  Pleading  as  iUnstrated  1^  the  VBzioas  dedaloaa  dom  tar 

time.   By  Jomr  OoiraniraHAic,  of  the  Middle  *" 

and  Mzlbb  Walkbb  MAiriBBOir,  of  Qnyls  Ink  1 

Second  Edition  by  the  said  M.  W.  MjLTnnBOsr  iMM,€LlU£UBK  <f 

Cray's  Inn,  Barrister^t-lAW. 

m  8VO.,  prioe  Ml.,  dflllu 

A  CONCISE  TBEATISE  ON 


IHTBBKATIONAL  JTJBISPBXTDENG^ 
EngUsh  Courts.   By  Jobs  AuuBaov  Booot  ol 
ter-at-I«w:  GhanceUoK's Legal  MedalHe^  and  fl,M.ii> 
of  Intecnational  Law,  Oaabridge  UnlVHrilya  ttllk  Ae» 

In  Svow,  prioe  lOi,  elott. 

THE  TAXATION  OF  006«l  Jit 

CBOWN  OFFICE.    Oompriaing  a  onlhwHwi  et  EHkclijOl 
various  mattentazaUe  in  that  Oflloe;  tatUOBgi 
ention  of  Ftandnlent  Bankrupts,  aai on  Aflpesal 
together  with  a  Ti^de  of  Ooort  Ftae^  wi  •  H 
allowed  to  BcdioitQrs  on  the  Taawtfon  ok  i 
Qoeen's  Benoh  Division  of  ilae  High  OsotfteC' 
H.  SH0B9,  Chief  Oleilc  in  the  Croim  Oflte^ 


In  royal  Umo^  pdM  4*»t 

A  DIGEST  OF  THB 

tTNDEB  THE  JUDIQATUBB  AiOSft 
eided  in  the  Obanoery  and  OanunonXflW] 
toAngU8tl880.    9yW.H.~  ^ 

InSvObtFlflh 

THE  MABBIED  WO! 

ACTS,  1870,  1874  and  1889. 

and  an  Appisndii:  ol  the 

late  J.  B.  QvanaUp  BJL  Omslv 

Fifth  Edition,  t^  a  Wi 

Barri8tflr4it-lAW, 


A    TBBATISB 


•  e 


tions,  and 
Bootland,  aadth* 
of  the  Inner 


London :  STEVENS  &  HATNES,  Law  Fa 


BZTBADinON,  eittb  the 
tween  England  uA  JO 
By  BnwABD  G£Anx%e( 


HALL'S 

OBOWNand  the 
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In  1  Tol.,  xoyal  8to.,  price  80#„  doth. 

THE  LAW  RELATINB  TO  THE  SALE  OF  GOODS  &  OOMMEflCIAl  AGENCY. 

Bj  ROBERT  CAMPBELL,  M.A.,  of  Lincoln's  Inn,  Barrister-at-Law ;  Advocate  of  the  Scotch 
Bar,  and  Ute  Fellow  of  Trinity  Hall,  Cambridge ;  Author  of  "  The  Law  of  Kegligenee,"  etc. 

"  The  portions  of  Hr.  Campbeirs  treatise  devoted  to  Maritime  Law  and  to  the  Law  affecting  the  Stock  Elxchange  are  full ' 
of  valnable  matter,  which  we  can  only  thns  sanunarily  indicate.  His  book  will,  we  are  convinced,  prove  of  great  service  as 
a  thoQghtfnl  and  clear  exposition  of  a  branch  of  law  of  practical  interest,  not  only  to  the  legal  profession,  bnt  also  to  the 
merchant,  the  shipper,  the  underwriter  and  the  broker,  and  to  the  merceuitile  community  generally." — Lava  Ufa^azine. 


In  Bvo.,  price  6«.  64I.,  clotb. 

THE  CUSTOMS  and  INLAND  REVENUE 

iCTS,  1H80  and  1881  (43  Vict.  c.  14,  and  44  Yiot.  o.  13),  so  far  as 
tli^y  relate  to  the  Probate,  Legacy  and  Succession  Duties,  and  the 
l)r.tie«  on  Accounts.  With  an  Introduction  and  Notes.  By  Alvrxd 
Hanson,  Esq.,  Controller  of  Legacy  and  Succession  Duties. 

*«*  This  forme  a  Supplement  to  the  Third  Bdition  of  the  Probate, 
Ugncy  and  SnocesBlon  Duty  Acts,  by  the  same  Author. 

Third  Bdition,  1  toI.,  Bto.,  price  Sft<.,  doth. 

THE    PBOBATE,   LEGACY,   AND    SUC- 

CK.^S10N  DUTY  ACTS,  Incoxpoxating  the  Cases  to  Hiohadmaa  »it- 
t^TK^,  1876.  By  AuuxD  Baxsos,  Esq.,  Controller  of  Legacy  and  800- 
cctaion  Duties. 

Now  ready,  in  Sva,  price  8&,  cloth. 

THE  CONVEYANCING  AND, LAW  OP 

rROPERTY  ACT,  togcUier  with  the  Solicitor's  ReinuneraUon  Act, 
u  k  45  TicU  ca  41  and  44,  with  an  Introduction,  Notes  and  a  full 
In  lex.  By  Stdhxt  S.  Wxluahb.  of  Linooki's  Inn,  Barrlster^t-Law, 
Aut>)OT  of '« The  Law  and  Practice  relating  to  Petitions  in  Chancery 

Kjid  Lunacy.*' 

In  8to.,  price  21«.,  cloth. 

A   COMPENDIUM   OP   THE    LAW    BE- 

LA  TING  TO  KXBCUT0B8  AND  ADMIN1STRAT0H8,  with  an  Ap- 
p<iidix  of  Statutes,  annotated  by  means  of  references  to  the  text.  By 
W.  GrixooRT  Walker,  hJL.,  of  Lincobi's  Inn,  Barrister-at-Law,  Author 
of  "  The  Partition  Acts,  1868  and  1876 ;  a  Sdanual  of  the  Law  of  Par- 
ution  and  of  Sale  in  Lien  of  Partition." 

Seoond  Edition,  1  thick  vol.,  8to.,  43s,,  doth  extra. 

^  A  MAGISTEBIAL  and  POLICE  GUIDE. 

r^ing  the  Statute  Law,  Including  the  Session  of  48  Vict.,  1880.  With 
Notes  and  Beferenoes  to  the  most  recently  decided  Cases,  relating  to  the 
l^ocednre.  Jurisdiction  and  Duties  of  Magistrates  and  Police  Authori- 
tl'«.  With  an  Introduction,  for  the  most  part  re-written,  showing  the 
<<  ncral  Prooednre  before  Magistrates,  both  in  Indictable  and  Summary 
M.at«r8  as  altered  by  the  Summary  Jurisdiction  Act,  1879,  together 
With  the  Bnles  under  the  said  Act.  Second  EdiUon.  By  HnniT  C. 
G)jLE2fwooo,  Stipendiary  Magistrate,  and^TKHPLB  a  Uabtin,  Chief 
Clerk,  Lambeth  Polios  Court. 

"  We  hate  hen  oar  ideal  law  book.    It  may  be  said  to  omit  nothlzig 
vUich  it  ought  to  contain."— ^cHo  Timu. 

In  Syo.,  price  91u,  doth. 

^  ENGLISH      CONSTITUTIONAL      HIS- 

J'^^RY  from  the  Teutonic  InTasion  to  the  presmt  time.  Designed  as  a 
TextrBook  for  Students  and  others.  By  T.  P.  TAfiwnx-LAKOiiBAD, 
B.C.L.,  of  lincoln's  Inn,  Barrister-at-Law,  late  Tutor  on  Constitutional 
La>v  and  Legal  Histoxy  to  the  Four  Inns  of  Court,  and  formerly 
V  inmaa  Scholar  in  the  TJnlTersity  of  Oxford.  Seoond  and  enlarged 
<:(iition,  fntixely  rerised,  and  in  many  parts  rewritten. 

"  As  it  now  stands  we  should  find  it  hard  to  name  a  better  text 
book  on  BngUah  Constitntional  Higtory."— ^SMieaM*/  JowmaL 

Fburth  Edition,  Srow,  price  lit,,  doth. 

THE  LAW  OP  PIXTUBESy  in  the  principal 
tf'lAtlon  of  landlord  and  Tenant,  and  in  all  other  or  general  relatiooa. 
Fourth  Edition.    By  A.  Bbowh,  M.A.,  Barristerat-Law. 

Second  Bdttlan,  6to^  price  7«.,  doth. 

A  8UMMABY  of  the  LAW  and  PRACTICE 

IN  THE  BCCLBBIASTICAL  COlTBTa— Intended  for  the  use  of 
students  tat  the  Honours  Examination.  Second  Edition.  By  T. 
>  uffTAci  Skxtb,  of  the  Inner  Temple^  Btfrister-at-lAW,  Author  cf 
"  Admiralty  Law  and  Company  Law.'^ 


Third  Edition,  in  8to.,  price  7t^  doth. 

SELP.PBEPABATION  for  the  INTER- 
MEDIATE BZAMIKATION,  aa  it  exists  on  Stephen's  Commentartee. 
Containing  a  o(»nplefee  course  of  study,  with  statutes,  questiona  and 
advice,  and  intended  for  the  use  ci  all  articled  clerks  who  have  not  yet 
passed  the  intermediate  examination.  By  Joeir  Indsbmaur,  Solicitor, 
Author  of  "  Self-preparatiai  for  tbe  Final,"  **  Manual  of  Practice,** 
'*PrindpIee  of  Common  Law,"  Jm. 

In  8to.,  price  U.  9d^  doth. 

A   COLLECTION  OP  LATIN  MAXIMS, 

literally  translated.    Intended  for  the  use  of  Ittndenta  for  all  Legal 

In  8to.,  prioe  6«.,  doth. 

THE  LAW  RELATING  TO  CHARITIES, 

especially  with  reference  to  the  VALIDITY  and  CONSTRUCTION  of 
CHABITABLB  BEQUESTS  and  CONYEYANCIKO.  By  Fboxnamd 
M.  Whitkvord,  of  Linooln'slnn,  Barriater-at-Law. 

In  3  Tola.,  reyal  Sro.,  price  70f ^  doth  lettered. 

THE     LAW     RELATINQ     TO      SHIP- 

MASTERS  and  SEAMEN  :  their  Appointment,  Duties,  Powers,  Bighta, 
Liabilities  and  Remedies.  By  JoexPB  Eat,  Bm].,  MJL,  Q.C.,  of  the 
Northern  Circuit ;  SoUdtor-Oeoeral  of  the  County  Palatine  of  Durham; 
one  of  the  Judges  of  the  Court  of  Record  for  the  Hundred  of  Salfcrd.** 

In  1  ToL,  8to.,  price  9s,,  doth. 

LEADING    STATUTES    SUMMARISED, 

for  the  use  of  Btodenta.  By  Bbkbbt  C.  Thomas,  Baoon  Scholar  of  the 
Hon.  Sodety  of  Oray^a  Inn,  late  Scholar  of  Trinity  College,  Oxford. 
Author  of  ''Leading  Cases  in  Constitutional  Law  BiiBfly  Stated." 


In  8to.,  price  ISt.,  oloth. 

THE  LAW  and  PRACTICE  RELATING 

TO  PETITIONS  IN  CHANCERY  AND  LUNACT.  Induding  the 
Settled'Estates  Act,  Lands  Clauses  Act,  Trustee  Act,  Winding-up  Pett> 
tlons,  Petitions  relating  to  Solicitors,  Infants,  Ac  With  an  Appendix 
of  Forms  and  Precedents.  By  Stdhst  E.  Whxiamb,  of  Unooln's  Inn, 
BazTi8tflr-at>Law. 

''The  book  is  furnished  with  a  selectioB  of  forms  and  precedents ;  the 
arrangement  of  matter  seems  oouTenient,  and  we  haTe  found  It  eaey  to 
oonsult.  We  haTe  not  obserred  any  important  omissionidthin  the  scope 
of  the  treatise ;  and  the  writer  deserres  the  ocaise  of  haTing  put  to- 
gether with  some  skill  an  unpretending  work,  whioh  la  at  least  mora 
useful  than  certain  larger  law  books  wa  know  of*"— daUeftor/  Jourmal. 

In  1  ToL,  8to.,  pirioe  ISi.,  doth. 

A    COMPENDIUM    OP    ROMAN     LAW 

FOUNDED  on  the  INSTITUTES  of  JUSTINIAN ;  together  with 
Examination  Questions  set  in  the  Univefalty  and  Bar  Examinatiora 
(with  solutions),  and  definitions  of  leading  tenns  in  the  wonls  of  the 
prlndpal  authoritiea.  By  Oduxni  Oaupvell,  d  the  Inner  Templa. 
late  Sohelar  of  Exeter  OoUege,  Oxford;  M.A.  Oxford  and  Cambridge ; 
Author  of  **  An  AnsJtyala  of  Austin*!  Jurisprudenoe.'* 

Second  Edition,  in  8to.,  price  6iu,  doth. 

A  SUMMARY  OP  JOINT  STOCK  COM- 
PANIES' LAW.   By  T.  BCBXACi  BMm,  of  the  Inner  Ttapple,  Barr^ 


Tery  wisely  been 
of  thelsEWor 


**  Law  Stodenta  may  well  read  it ;  for  Mr.  Smith  has 
at  the  paina  of  giTing  his  authority  for  all  his 
of  practice,  aa  applied  to  Jolnt^stock  onmpany  bnstness 
in  solioitorB*  ohambera.**— Law  Timet, 


London:  STEVENS  &  HAYNES,  Law  Pablishers,  Bell  Taid,  Temple  Bar 
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THE    NEW    LAW    OF    BANKBUPTCY, 
Now  ready,  Fourth  Edition,  priee  18^.,  doth. 

BALDWIN'S  CONCISE  TREATISE  UPON  THE  LAW  OF  BANKHUPTCY. 

With  an  Appendix,  containing  the  Bankraptcj  Act,  1883 ;  General  Buiea  and  Forms ;  Scale  of  Costa;  Bo^vl of  Ttfti* 
Orders  and  Forms,  and  Orders  of  the  Bankruptcy  Judge  of  the  High  Court ;  Debtors  Acta ;  and  Bills  of  8ala  Acts,  187^ 

and  1882.  ^^  EDWARD  T.  BALDWIN,  MA.,  of  the  Inner  Temple,  Bairi8t«rHit.Law. 


Now  ready,  in  crown  8ra,  price  10«.  6d.,  doth. 

THE     BANKRUPTCY    A.CT,     1883: 

With  Notes  explaining  its  Operation,  and  shewing  wherein  it  differs  from  the  Bankruptcy  Act,  1869 ;  the  Bankrspt7 
Rules  and  Forms,  1883  ,*  the  Debtors  Act,  1869,  so  far  as  applicable  to  Bankruptcy  matters,  with  Bales  and  Fonu  thff^ 
under ;  the  Bills  of  Sale  Acts,  1878  and  1882 ;  Board  of  Trade  Circulars  and  Forms,  and  List  of  Official  Beenren ;  Seak  d 
Costs,  Fees  and  Percentages ;  Orders  of  the  Bankruptcy  Judge  of  the  High  Court ;  and  a  copious  Index. 

By  WILLIAM  HAZLITT,  Esq.,  Senior  R^strar  in  Bankruptcy,  and  RICHARD  RINGWOOD,  HJL, 

Baxrister-atF-Law. 


Tbiid  Bdltlon,  In  Sro.,  prlM  13s^  doth. 
AdH^ted  to  the  new  Ruin  of  PnciUoe. 

A   HAJrUAIi    OF   THE    PBACTICB   OF 

THB  SUFBBiai  OOUBT  OF  JUDIOATURB  In  the  Qaeen's  Benoh 
and  Obanooj  DiTlsiont.  Intendad  for  the  Use  of  BtndiBntt  and  tbe 
Profesdon.   Qy  Jokv  ImmiAUB,  SoUdtor. 

Sixth  Bdltlon,  In  Sya,  piioe  Mi.,  doth. 

SHELL'S   FBINCIPLES    OF   EQXTITY.— 

Xniendod  tor  the  nae  of  Stodents  and  tbe  ProfeaBion.  Sixth  Edition. 
To  whidi  la  added,  AN  BPrrOlCH  OF  THB  BQUITY  FRAOTIOB. 
Tfaixd  Bdifeion.  By  ABCHraix>D  BeowN,  of  the  midle  Temple,  Barxla- 
tflr-at-Law,  Author  of  "  A  New  Law  DIotlonary,"  &o. 

In  erown  8to.,  prloe  is.  9d^  sewed. 

QUESTIONS    ON    EQUITY.— For    Students 

preparing  for  Bxaminatlon.  Founded  on  the  Sixth  Bdltion  of  SneU's 
"Prlncipks  of  Bqnity."  By  W.  T.  Waitk,  Barriater-at-lAW,  Hdt 
Scholar  of  the  Honourable  Sodety  of  Gray's  Inn. 

In  orown  Sro.,  prloe  St.,  sewed ;  or  interleaved  for  Notes,  prloe  U, 

QUESTIONS  ON  THE   LAW   OF   CON- 

TRAOTS.— With  Beferenoes  to  Pollock,  Anson  and  Cbltty  on  Gon- 
traote,  and  Notes  to  the  Answexs.  By  Philip  Fostbb  Aldrhd,  D.O.L., 
Hertford  OoUoge  and  Gray's  Inn,  late  Examiner  for  tbe  Unireraity  of 
Oxford. 

In  totyfl  12mo.,  price  2s,  6d.,  doth. 

SMDEN'S      METROPOLIS       EL^NAQE- 

MXNT  AND  BUILDING  ACTS  (AUBNDMHNT)  AOT,  188S,  with 
Notes  to  tbe  Seotions,  and  an  Index,  forming  a  Supplement  to  **  The 
Law  xdating  to  BuDding  LeaBe^  Building  Oontraots,'*  &o.  By  Alf^Lbd 
Bmdbi,  of  the  Inner  Temple,  Banrister-at-lAW. 


Also,  In  royal  ISmo^  price  S0«.,  doth. 

EMDEN'S  LAW  BELATINQ  TO  BUILD- 
ING LBASBS  AND  BUILDING  GONTBAOTS,  the  ImproTement  of 
Laad  by,  and  the  Goastmctlon  of.  Buildings.  With  a  full  OoUeotlon 
of  Precedents,  together  with  the  Statutes  relating  to  Building,  with 
Notes,  and  the  latest  Oases  under  the  Tsriona  Seotrans,  and  a  Gloasaiy 
•f  Arohltectozal  and  Building  Tdrms.  By  Ar.ffSBn  Bkokv,  of  the 
Isnar  Temple,  Bacristsr-at-Law. 

"The  book  seems  tons  a yery  complete  andsatltfsotary  manual,  alike 
lor  the  lawyer,  as  for  the  arddteot  and  baUder."— Alkltori'  JoitmaL 

Fifth  Edition,  In  8vo.f  prioe  2Sil,  oloth. 

THE  LAW  OF  COMPENSATION  under  the 
Lands  Olaoses,  Baflways  Ghuiaes  Oonsolidation  Acts,  tbe  Public  Health 
Act,  187B,  the  Arttens*  and  Labourers'  DwdUnga  Improvement  Act, 
1870,  and  other  Acts,  the  HetropoUa  Local  Management  Act,  dec. 
With  a  fnU  Odleotion  of  Forms  and  Prooedenta.  Fifth  Bdltlon.  By 
Btbb  Llotd,  of  the  Inner  Temple,  Bairister-at-Law,  Author  of  "  The 
Succeaslon  Laws  of  Ohristian  Countries.*' 


In  preparation,  in  8n>.,  Tbixd 

PBINCIFLES  OF 

with  an  Appendix,  containing  the  Genena  Bolei ;  a 
the  BUls  of  Sale  Acta,  187$  and  188S,  and  tlie  Bnkacf 
(dating  to  Bilk  of  Sale    BtyBiCHABO  Hnniwoonb 
Temple,  Banlater-at-Law. 
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Second  BditlOB,  In  Svo.,  prioo  SOml,  doth. 

of  the   OBDCUrAI^  LAW. 

Intended  as  a  hidd  Bxpodttoa  of  the  aablaofc  Hdt  the 
and  the  Pwtflnwton.    Bj  Brmodb  F.  w*»i»i«,  BjOL- 
anthorof  *<  A  Oonoiae  Digest  of  the  Instttatea  of  Gain  i 
Beoood  Bdltlon.  xvrised  by  the  Anttaor  and  F*  P. 
Inner  Temple,  BaRlster*«t-Law. 

In  1  voln  8to^  price  Sin,  olotlu 

A   COMPENDIUM   OF 

LATING   TO   BXBCOTOBS  AND 

Appendix  of  Statutes,  annotated  bf  means  of .^. 

By  W.  GmooBT  Waucxb,  BJL,  of  Unoohi'a  Inn, 
Author  of  "  Tbe  Partition  Aets,  1888  and  1879 :  A  " 
of  Partition  and  of  Sde  In  lien  of  Farttdaa,"  he 
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In  8vOn  Third  BdltiOB,  pvioe  Sif.,  4tolk» 
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Third  Bdltlon.    By  JoBV  D.  UxTwm,  of  the  Ti         ^ 
at-lAW,  and  LuMLBT  SififS,of  thelaaerTeDiphb^lI 

In8To.,fieeQndldltlaB,9KioeUs« 

THE  LAW  OF  NEOUO: 

by  the  Becent  Deddons  cf  Hie  Cbnxts  of 
America.  By  Bobbbt  QAJcnmuLt  Advwrte  df  Ite 
lineoln't  Inn,  BaRlster«t-Law. 

«« A  new  edition  hae  Mpoazed  of  Mr. 

*  The  Law  of  NegUgenoe,'^!!!  whlflb  no  palm  hMi 
lig  oens,  and  the  i^yle  flf  whioh  k 
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SMITH'S  SUMMABT  ftf  •%t 

FEAOnOB  IN  ADMIBAX.Tr.   WXt 

of  the  Statutes  xdatfng  to 

Bblnplng  Aots,  Admiralty  Bales 

and  Forms  In  Adminlly,  >^«i  paid  aidl 

DiTlston,  and  Fonns  of  Bottanur  mad 

for  the  use  of  Students  for  Honoor  T 

Second  Edition,  nvilSfOtp^dDft 

A  TREATISE  ON 

nUTRA  VIBB8:  bdngan 
the  Oanadtles,  Powara  Hid        .. 
espedauy  of  Jdnt  Stock  fhwniiente^ 
London,  of  the  Inner  Tenpls^ 
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Now  readj,  in  8to.,  price  12«.,  cloth. 

THE    LAW    AND    PRACTICE    OF    DISCOVERY 

IN  THE  SUPREME  COURT  OF  JUSTICE. 

With  an  Appendix  of  Forms,  Orders,  &«.,  and  an  Addenda  giring  the  altemtiona  under  the  new  Roles  of  Kaetioe. 

By  CLARENCE  J.  PEILE.  of  the  Inner  Temple,  Barrieter-at-Law. 


Now  ready,  in  1  vol.,  8to.,  price  lbs.,  doth. 


The  Law  and  Practice  relating  to  the  Administration  of 

the .  Estates  of  Deceased  Persons 
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Wiih  an  Addenda  giving  the  alUratums  wider  the  new  Sulea  of  Practice,  and  an  Appendix  of  Ordere  and  Forme^  axnataUi  by 

References  to  the  Text. 

By  W.  GREGORY  WALKER,  B.A.,  Author  of  *«The  Birtition  Acts,  1868  and  1876 :  a  Manual  of  the  Law  of  Paititioa 
and  of  Sale  in  Lieu  of  Partition,"  **  A  Compendium  of  the  Law  of  Exeoutora  and  Adminiatzatore,"  and  EDGAB  I. 
ELGOOD,  B.C.L.,  H.A.,  hoth  of  Lincoln's  Inn,  Barristevs-at-Law,  and  late  Scholars  of  Exeter  GoUega,  Oxford. 

"  All  those  haring  the  conduct  of  administration  actions  wiU  find  this  work  of  great  assistance ;  it  covers  the  whole  groaoi 
of  the  law  and  practice  from  the  institution  of  proceedings  to  the  final  wind  up*" — Law  Times. 


Second  Bdition,  Sto.,  prioe  ISn,  doth. 

PBOrCIPIiSS  OF  COSnnBTANOING.-An 

MMnimtaTT  Wovk  tor  the  Use  of  Stadaoti.  Bj  Hamnr  0.  Dbaks,  of 
Uaoola'i  Inn,  BMristw-At>I«w. 

*«*  In  this  Edition  are  lacorponited  all  the  important  changes 
•fleotad  bj  tlia  OonTeyanoinK  Acta,  1881-S,  tbe  Settled  Land  Act,  1882, 
and  tha  Ifaxrled  Woman's  Propextj  Act,  188S. 

In  R^al  ISmo.,  price  90«. 

QUABTSB  SESSIONS  PBACTICE.-AVade 

Keoom  of  Gkneral  Practice  in  Appellate  and  Civil  Subjects  at  Quarter 
Buiiilfmiii  By  Fbxdebxok  Jaxxs  Smith,  of  the  Middle  Temple,  Bar- 
rister-at-Iaw,  and  Beoorder  of  Margate. 

In  ISmo.,  price  8j:  6<f.,  doth. 

INDEBHAUB'S     COKOISE     TBEATISE 

our  THB  LAW  OF  BILUB  OF  BALR ;  for  the  use  of  Lawyers,  Law 
BtDdenti  and  the  PablSo,  embraoinr  the  Acts  of  1878  and  188S. 

Part  L— Of  BiUs  of  Sato  gvnerally.  Part  8.— Of  the  Ezecation,  At- 
testation  and  Beffistntion  of  Bills  of  Sale,  and  satisfaction  thereof. 
Part  8.— Of  the  effeot  of  Bills  of  Sale,  as  against  Creditors.  Part  4.— 
Of  aeidng  nnder,  and  enftedng  Bllla  of  Bala  Appendix.— Forms, 
Acts,  dm. 

In  royal  Sro.,  price  5«.,  doth. 

ANAIiYTICAL  TABLES  OE  THE  LAW 

OF  BBAL  PBOPBBTYv— Drawn  up  chiefly  from  Stsphkn'b  Biacx- 
■TOni,  with  Notes.  By  0.  J.  Tabsxko,  of  the  Inner  Tempte,  Borrister- 
Ai.Law,  Author  of  **  Chanters  on  tJlie  Iaw  relating  to  the  Colonies." 

Ooirnans :— Tabte  L  Tenoxea.  II.  Bstates,  according  to  quantity 
of  TanantB'  Interest.  IIL  Bstates,  according  to  the  time  at  which  the 
Interest  ia  to  be  enjoyed.  IV.  Estates,  according  to  the  number  and 
eonnaotion  td  the  Tenants.  V.  TTses.  YL  Acquisition  of  Estates  in 
land  of  Creehdd  tenure.  VIL  Incorporeal  Hereditaments.  YIIL  In- 
oorporcel  Hareditamsnts. 

In  1  rd.  8to.,  price  lit.,  doth. 

CHAFTEBS  ON  THE  LAW  BELATING 

TO  THB  COLONIES.  To  which  is  appended  a  Topical  Index  of  Cases 
dfldded  in  the  PrlTy  Council  on  Appeal  from  the  Golonies,  the  Channel 
Idanda  and  the  Isle  ci  Man.  Beported  In  Acton,  Knapp,  Moore,  the 
Law  Jonnal  Bepoorts  and  the  Law  Reports  to  July,  1882.  By  Chabubi 
Jamb  TAUURa,  of  the  Inner  Temple,  Barrtster-at-Law. 

In  Sto..  Second  Edition,  price  80«.,  cloth. 

THE  LAW  of  COPYBIGHT,  IN  WOBKS 

OF  UTBBATCTBB  AND  ABT ;  indnding  that  of  the  Drama,  Music, 
BngraTlng,  Sculptore,  Painting,  Photography,  and  Ornamental  and 
Usrfttl  Dodgns;  together  with  International  and  Foreign  Copyright, 
with  the  Statntea  rdating  thereto,  and  References  to  the  BngliJ>h  and 
American  Deddona.  By  Walter  Abthur  CopzKacB,  of  the  Middle 
Temple,  Barrister-at-Law. 

Second  BdltlMi,  In  Sro.,  price  S6«.,  oi«/th. 

A  NEW  LAW  DICTIONABY   AND   IN- 

STITX7TB  OF  THB  WHOLB  LAW;  for  the  use  of  Stodentfi,  the 
Legal  Proiesdon,  and  the  Public.  By  AncHiBALn  Bbowm.  of  the 
Middle  Temple,  Baxrlstcr-at-Law.  M.A.  Bdin.  and  Oxon.,  and  B.C.L. 
Oxon. ;  Xdltor  of  '*  Sndl's  Prlndpies  of  Equity,  with  an  Bpltome  of  the 
Bqdtr  Pnctioe.**    Second  Edition,  rerised  and  considerably  enlarged. 


Second  Edition,  in  One  Tdume,  8?n.,  pfloa  S8i.y  doOi. 

PBEOEDENTS  OF  PLEADING  TJNDSB 

THB  JUDIOATUBB  ACTS  in  the  Quean's  Bench  and  Cftseoery 
DiTlsions,  with  Kotea  explaoatozy  of  the  difEvent  oanses  of  Acctos 
and  Grounds  of  Defeooa :  and  an  Intxodnetoiy  Tkeatlsa  «b  tiw  pi  writ 
Rules  and  Prfnotptos  of  Ptoading  as  Ulnatrated  bj  thaTarloas  dsdaoa 
down  to  the  yiusBul  time.  By  JoHir  CcnmroHAM,  of  the  J/UMb 
Temple,  BaKrlstar-at*lAW,  and  Milsb  WAUora  KATmncm,  of  Gis/^ 
Inn,  Barrister^t-Law.  Second  Bdition  by  tiie  said  X.  W.  Mattikb 
and  S.  C.  Maoabkih,  of  Gr^'s  Inn,  Barxister-at-lAW. 

In  8n>n  pdoe  S8>c  dolfa* 

A  CONCISE  TBEATISE   ON  PBIVATB 

INTBRN ATIONAL  JUBISPRUDBNCB,  Baaed  on  tha  Dedstas  ta  tia 
KigUah  Ooorta.  By  John  ALDimon  Foiyn,  of  liaoda^fe  IlBa,BsBl»- 
ter-at-Law:  Ohancellor's Legal  MedaTltit,  and  Seaior  Wtevdl  Sehflfiir 
of  International  Law,  Oambridga  Untretalty,  18T8,  dn. 

In  Sto.,  ptrioa  lOt,  doth. 

THE   TAXATION   OF  COSTS   IN   THS 

CBOWN  OFFICB.  Comprising  a  ooUaotica  o(  Bfils  oC  Costs  in  tiss 
Tarious  matters  taxabto  in  that  Office ;  indadinff  Ooata  ^oa  the  Ptvo^ 
ontion  of  Fraodnlent  Bankrupts,  and  on  Appeals  from  Xnfsrtor  Cksuiti; 
together  with  a  Tabto  of  Ooort  Fees,  ud  a  Scale  oC  Opali  asoaBy 
aUowed  to  BoUdtors  on  the  Taxatton  of  Ooata  on  tha  Grown  SUe  ef  tbi 
Qoaen's  Bench.  Dividon  of  the  High  Court  of  Jnitloa.  Biy  FaiDBBEa 
H.  SBOBSP,  Ohiof  Qerk  in  tha  Crown  Office. 

In  royal  limo.,  prioe  4b.,  eloth. 

A  DIGEST  OF  THE  LAW  OF  FBACTICS 

UNDBB  THB  JUDIOATUBB  ACTS  AND  BULBS,  nnd  the  Osses  dt* 
ddad  in  the  Chancery  and  Gammon  Law  Dlvlsiona  froin  November  tsn, 
to  August  1880.    By  W.  H.  HAflTEfOB  KntJQB,  MJL,  BHxista--at-Lav. 

In  8va,  Fitth  Edition,  price  9*.,  eloth. 

THE  MABBIED  WOMEN'S  PBOPSBTT 

ACTS,  1870,  1874  and  1888.  With  Copious  and  BxplMiatoiy  Noui, 
and  an  Appendix  of  tha  Acta  reHatiag  to  Mairtod  Wonao.  Bf  tke 
late  J.  R.  GnxmTB,  B.A.  Oxon.,  at  Llnoeln*B  Ian,  BaBfrtar-st-Law. 
Fifth  Bdition,  by  8.  WoBTHiaraTOB  BBuuxaLn,  of  tha  InacrTtniF^ 
Barrl»t«r-«t-Law. 

Second  Sdltkm,  Sro.,  price  18s.,  tiMOu 

A    TBEATISE    UPON    THB    LAW    OF 

BXTRADITION,  with  the  GoaTsntions  npon  tha  solrfeet  scdrilag  ^ 
tween  Bagland  and  Fordgn  Nations,  and  tha  Gaasi  deddad  thnfr 
B^  BnWABn  OLABxn,  of  Lincoln's  Inn,  Q.G. 

In  8to.,  pdoa  SSs.,  dotiu 

HALL'S  ESSAir  on  the  BIGHTS  OF  THS 

GROWN  and  the  PtiTUages  of  tha  8nl«|eot  la  the  Sm  Bhorss  et  t6* 
Realm.  Seooad  Edition,  revised  and  ootreated,  with  atkastveABseta- 
tiena,  and  Refetenoes  to  the  Later  Aathflritta  In  BiHieiid,  Xretesd. 
Scotland,  and  tbe  United  States.  Qy  Bimm  linmsSm  LonuxB, 
of  the  Inner  Temple,  BazxiBtCK^at-Law. 


London :  STEVENS  &  HA7NES.  Law  Publishers,  BeU  Tord,  ToQla  Bar. 
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SPOTTISWOODE  &  CO. 

3m  ^Mmm  ^  printers, 
87    CHANCERY    LANE, 

WHERE  THE  CHAXBBS  LISTS  OF  THE  MASTER  OF  THE  ROLLS  AKV  THE 
nCE-CSAIfCELLOR  MAT  BE  SEEN  EVERT  MORNING. 
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Stevens  &  Sons'  New  Publications. 

ThiB  day.  Second  Edition,  demy  8yo.,  price  12«.  6<2^  doth. 

Smith's  Treatise  on  the  Law  of  Negligence.— By  Hoeacb  Smith,  B.iL,  Esq.,  Bamater. 

ftt-Law,  Recorder  of  Lincoln,  Editor  of  "  Addison  on  Oontracte,"  **  Boeooe's  Criminal  Bridence,"  && 


This  day,  demy  Syo.,  price  18«.,  doth, 

Everest  and  Strode's  Law  of  EstoppeL— By  Lancblot  FsiLBiNa  Bybbbst,  M.A.,  LLJL» 

and  EoicuND  Stbodb,  M.A»,  Esqrs.,  Banisters-at-l^w. 


Just  published,  rqyal  8to.,  price  21<.,  doth. 

Ball's  Leading  Cases  on  the  Law  of  Torts.— With  Notes.   By  w.  Edmubd  Bali,  LL.D., 

of  Gray's  Inn,  Barrister-at-Law,  Author  of  **  Principles  of  Torts  and  Contrsets." 


Jnst  published.  Third  Edition,  royal  8vo.,  price  32s.,  doth. 

Palmer's  Company  Precedents. — For  use  in  relation  to  OompAnies  sabjeot  to  the  Com- 
panies Acts,  1862  to  1883.  Arranged  as  follows: — ^Agreements,  Memoranda  and  Artides  of  Association,  BesdntioaB. 
Notices,  Certificates,  Prospectus,  Debentures,  Polides,  Private  Oompanies,  Writs,  PetiUons,  JudgmeoCs  and  Osjbzs, 
Winding-up,  Beconstmction,  Amalgamation,  Arrangements,  Special  Acts.  With  Copious  Notes.  By  Fbahcis  BuavvoaT 
Palkib,  Esq.,  Bairister-at-Law. 

*'  To  those  concerned  in  getting  up  companies,  the  assistance  giren  by  Mr.  Palmer  must  be  Tez^y  Taluabls,  because  h« 
does  not  confine  himself  to  bare  precedents,  but  by  intelligent  and  learned  commentaiy  lights  up»  as  it  were,  each  step  thst 
he  takes.  .  .  .  There  is  an  elaborate  index." — Lom  TimM. 


Jnst  published,  royal  12mo.,  price  10«.  6ii,  cloth. 

Munro's  Patents,  Designs  and  Trade  Marks  Act,  1883,  with  the  Rules  and  inatroc- 

tions ;  together  with  Headings,  c)rders  and  Precedents.    By  J.  £.  OaAWFOui  Munso,  Esq.,  Barristersat-Law. 

<*  The  completeness  of  the  statements  as  to  the  new  practice  should  render  it  acceptable  to  solidtors  as  a  handy  guide  oa 
practical  points."— iiato  Tivmm,  May  17. 1884. 


Just  published,  demy  8vo.,  price  10s.  6<2.,  doth. 

The  Duties  of  Solicitor  to  Client  as  to  Partnership  AgreementSt  Leases, 

SETTLEMENTS  and  WILLS. — ^By  Edwabd  F.  Turior,  Solidtor,  Lecturer  on  BealPropep^  and  GboTeyandng, 
and  one  of  the  Assistant  Examiners  for  Honours  to  the  Incorporated  Law  Soeiefy,  Author  of  '*  Ihe  Dutisa  of  Solicitor 
to  Client  as  to  Sales,  Purchases  and  Mortgages  of  Land." 

VviMtilud  by  permisgum  of  the  (kmneU  of  the  Incorporated  Law  Society, 


Just  published,  demy  8to.,  price  fis.  6d,,  doth. 

Matthew  Hale's  System  of  Book-keeping  for  Solicitors.— Containing  a  List  of  an 

Books  necessarjr,  with  a  comprehensive  description  of  their  objects  and  uses  for  the  purpose  of  drawing  KBs  of  Costi 
and  the  rendering  of  Oish  Accounts  to  Clients ;  also  shewing  how  to  ascertain  Profits  deriTed  firom  tha  Bisinesa,  with 
an  Appendix. 

**  We  think  this  is  by  &r  the  most  sensible,  useM,  practical  little  work  on  solidtors'  book-keeping  that  we  have  seen.**- 
law  atudcfUd  Journal,  May,  1884. 

"  This  is  a  yery  admirable  book.  The  writer  has  a  good  gxasp  of  his  subject,  and  evidently  possessos  that  hecltj  for 
taking  pains  in  small  matters  which  constitutes  the  carefiil  man  of  business.  He  writes  dearly  and  wdl  on  a  suljeet  essenti&i 
to  professional  success.^'^Xaio  Journal,  May  24, 1884. 


Now  ready,  Third  Edition,  demy  8vo.,  price  28s.,  cloth. 

Williams'  Law  and  Practice  in  Bankraptcy;  oomprifling  the  Bankraptoj  Aot,  1883» 

the  Debtors  Acts,  1869,  1878,  and  the  Bills  of  Sale  Acts,  1878  and  1882.    By  B.  Vauoaui  WnjuAVS  aid  W«  Vavohajt 
Williams,  assisted  by  E.  W.  Haksall,  Esqrs.,  Barristers-at-Law. 

«  We  miss  nothing  in  the  book  which  is  necessaiy  material  for  under8tan<Hng  the  new  ■ystem.*' — , 
«  The  book  will  be  most  useful  to  practitioners."— Zow  Timee. 


Oaialogues  of  Btevent  8f  Bone*  PtthUc€M(m§  oaiTis  on  appUcaMan. 

STEVENS   ft   SONS,   LAW  FUBLISHEBS,  U9  GHANCEBT  LAIQ^  .|iEBn)ON. 


.* 
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In  1  Tol.,  xojal  Sto.,  price  80«.,  dotb. 

THE  LAW  RELATINB  TO  THE  SALE  OF  BOODS  &  COMMERCIAL  AGENCY. 

By  tlOBEBT  CAMPBELL,  M.A.,  of  Linooln's  Inn,  Bamster-at-Law ;  Advocate  of  the  Scotch 
Bar,  and  late  Fellow  of  Trinity  Hall,  Cambridge ;  Anther  of  "  The  Law  of  Negligence,"  ete. 

*'  The  portions  of  lir.  Oempbell'B  treatise  devoted  to  Maritime  Law  and  to  the  Law  affecting  the  Stock  Exchange  are  fail 
of  Taloable  matter,  which  we  can  only  thus  smnmarily  indicate.  Jffie  book  will»  we  are  convinced,  prove  of  grMt  service  a0 
a  thonghtfol  and  dear  exposition  of  a  branch  of  law  of  practical  interest,  not  only  to  the  legal  profession,  bat  also  to  th* 
merchant,  the  shipper,  the  underwriter  and  the  broker,  and  to  the  mercantile  community  generally." — Lata  Magcufine, 


In  8to.,  prioe  6f .  6d«,  cloth. 

THE  CUSTOMS  and  INLAKD  BEVENIJE 

ACTS,  1S80  and  1881  (43  Vlot.  c.  14.  and  44  Vict.  o.  IS),  so  far  as 
t>  ey  rel&tie  to  the  Probate,  Legacy  and  Snccessioa  Dntiee,  and  the 
Jjutles  on  Accounts.  With  an  Introdaotion  and  Notes.  By  Alfrbo 
11 A  N.^ON,  Bsq.,  Controller  of  Legacy  and  SoocesBion  Duties. 

•«*  This  f orms  a  Snpplement  to  the  Third  Edition  of  the  Probate, 
li  ^'ocy  and  Snooenion  Baty  Acts,  by  the  same  Author. 

ThJxd  Edition,  1  yoL,  8vo.,  price  S5«.,  doth. 

THB  PROBATE,  LEGACY,  AND  Suc- 
cession DUTY  ACTS,  Incorporating  the  Cases  to  Mlnhoflimw  Sit- 
tlr.j^,  1878.  By  AXTBSD  HAK80N,  Esq.,  ControUer  of  Legacy  and  Soo- 
ct£>idan  Dntieo. 

Kow  ready,  In  8Ta,  price  8«.,  doth* 

THB  CONVEYANCING  AND  LAW  OF 

PROPKRTY  ACT,  together  with  the  Solidtor's  Remuneration  Act. 
44  &£  46  Vict,  cc  41  and  44,  with  an  Introduction,  Kot^  and  a  full 
iLlez.  ?y  Btdkxt  E.  Williams,  of  Lincoln's  Inn.  Barrister-at-Law, 
Author  of  "  The  Law  and  Practice  relating  to  Petitions  in  Chancery 
aiid  Lunacy." 

In  8to.,  prioe  2U.,  doth. 

A   COMPENDIUM   OF   THE    LAW    BE- 

LATING  TO  EXECUTORS  AND  ADMINISTRATORS,  with  an  Ap- 
Vtudix  of  Statutes,  annotated  by  means  of  references  to  the  text.  By 
^v.  GiusooBT  Walker,  BJL,  of  Lincoln's  Inn,  Barrister-at-Law,  Author 
of «'  The  Partition  Acts,  1868  and  1876 ;  a  Manual  of  the  Law  of  Par- 
tition and  of  Sole  in  Lieu  of  Partition.'' 

Beoond  Edition,  1  thick  toL,  Syo.,  iHi^  doth  extra. 

A  MAGISTEBIAL  and  POLICE  GUIDE. 

Peing  the  Statute  Law',  including  the  Session  of  43  Vict.,  1880.  With 
>  otes  and  References  to  the  most  recently  decided  Oaaes,  relating  to  the 
I'rcjcednre,  Jurisdiction  and  Duties  of  Magistrates  and  Folios  Authorl> 
t:(«.  With  an  Introduction,  for  the  most  part  re-written,  showing  the 
(t<  neral  Procedure  hefore  Magistrates,  hotb  in  Indictable  and  Bnmmary 
MHtten  as  altered  by  the  Summary  Jurisdiction  Act,  1879,  together 
with  tba  Boles  under  the  said  Act  Second  Edition.  By  Hkkbt  0. 
OiLEsmrooD,  Stipendiary  Magistrate,  and  Tbmflb  C  Mabtin,  Chief 
Clerk,  Lambeth  Police  Gourt. 

'*  We  have  ho*  our  ideal  law  book.    It  may  be  said  to  omit  nothing 
which  it  ought  to  contain."— JUns  TtmM, 

In  Sto.,  price  SU.,  doth. 

ENGLISH      CONSTITCTTIONAL      HIS- 

TORT  from  the  Teutonic  Inrssion  to  the  present  time.  Designed  as  a 
Text-Book  for  Students  and  others.  By  T.  P.  TASwxLL-LAvaMKAO, 
B.O.L.,  of  Lincoln's  Inn,  Barrister«t>Law,  late  Tutor  on  Constitutional 
Law  and  Legal  History  to  the  Four  Inns  of  Court,  and  formerly 
Vinerion  Scholar  in  the  Univenitj  of  Oxford.  Seoond  and  enlarged 
edition,  entlnlxreiised,  and  in  many  ports  rewritten. 

**  As  it  now  stands  we  should  find  it  bard  to  name  a  better  text 
book  on  BogUsh  Constitntional  History."— AoNci/on'  /Mmoi. 

Fourth  Edition,  8to.,  prioe  ISt.,  cloth, 

THE  LAW  OF  FIXTUBES,  in  the  pnneipal 
relation  of  Landlord  and  Tenant,  and  in  all  other  or  general  relattoae. 
Fourth  Bdftion.    By  A.  Bbows,  MJL,  Bozrister^t-lAw. 

Second  Bditlon,  Syoi,  prioe  It^  cloth. 

A  SXJMMABY  of  the  LAW  and  FBAOTICB 

XH  THB  BOOLBSIASTIOAL  COUBTa-Intended  for  the  use  of 
Students  Ibr  the  Honours  Bzamination.  Second  Edition.  B7  T. 
EcBTAGS  fimra,  of  the  Inner  Temple^  BarTlster-at*Law,  Author  of 
•«  AdmlzeUj  Lew  and  Company  Law.'* 


Third  Edition,  in  8to.,  price  7s.,  cloth. 

SELF-PBEPABATION    for    the    INTEB- 

MBDIATB  EXAMI27AT10N,  as  it  exists  on  Stephen's  Gommentaiisi. 
Containing  a  complete  course  of  study,  with  statutes,  questions  and 
advice,  and  intended  for  the  use  of  all  articled  dorks  who  have  not  ysfe 
passed  theUitermediate  examination.  By  John  Indbrmaub,  SoUeito^ 
Author  of  *'  Self-preparation  for  the  Fhial,"  "  Manual  of  FncUoe,** 
**  Principles  of  Common  Law,"  kc. 

In  8to.,  prioe  U.  SdL,  cloth. 

A   COLLECTION  OF  LATIN  MAXIMS. 

literally  translated.  Intended  for  the  use  of  Students  for  all  Lcgil 
Examinations. 

In  8vo.,  prioe  6«.,  cloth. 

THE  LAW  RELATING  TO  CHABITIE8. 

especially  with  reference  to  the  VAIJDITT  axid  CONSTRUCTION  of 
CHABITABLB  BEQUESTS  and  CONVEYANCING.  By  FebdinajtS 
M.  WHmyoBD,  of  Lincoln's  Inn,  Barrister-at>Law. 

In  3  Tols.,  royal  870.,  prioe  70«.,  cloth  lettered. 

THE     LAW     RELATING     TO      SHIP- 

MA.6TERS  end  SEAMEN  :  their  Appointment.  I>uties,  Powers,  Rights, 
Liabilities  and  Remedies.  By  Joft£PH  Kat,  Baq.,  M.A.,  Q.C..  of  the 
Nwtbem  Circuit ;  bolicitor^Oeneral  of  the  County  Palatiue  of  Dnrhams 
one  of  the>  Judges  of  the  Court  of  Record  for  the  Hundrc^i  of  Salford." 

In  1  ToL,  8to.,  prioe  to.,  doth. 

LEADING    STATUTES    SUMMABISEDf 

for  the  use  of  Stndenta.  By  Emnsirr  C.  Thomab,  Beoon  Scholar  of  the 
Hon.  Sodoty  of  Gray's  Inn,  late  Scholar  of  Trini^  College,  Oxfloidy 
Author  ol  "  Leodhag  Cases  in  Constitutional  Law  Briefly  Stated." 


In  Svo.,  price  18<.,  cloth. 

and  PRACTICE 

CHANCERY 


ATINO 


tp  w  ifl  LA^JO^ 

TO  PETITIONS  IN  CHANCERY  AND  LUNACY.  Including  tht 
Settled  Estates  Act,  Lends  Clauses  Act,  Trustee  Act,  Winding-upPetf* 
tions.  Petitions  relating  to  EoUcitors,  Infants,  Ac  With  an  Appendls 
of  Forms  and  Precedente.  By  Stdxxt  E.  Wuxiams,  of  Lincoln's  lai^ 
Barrister<at-Law. 

**  The  book  is  furnished  with  a  seleotlaii  of  fbnns  and  peoedente ;  Ite 
arrangement  of  matter  seems  convenient,  uid  we  have  found  it  easy  to 
ooinnlt.  We  have  not  obeerred  any  important  omission  within  the  soope 
of  the  treatise ;  and  the  writer  deserres  the  praise  of  haTing  put  tth 
gethsr  with  some  skill  an  unpretending  work,  whieh  is  at  least  move 
nsefol  then  certain  larger  law  books  we  know  of.'*— dolMlor/  JottntaL 

In  1  ToL,  Bto.,  prioe  ISi.,  ololh. 

A    COMFENDIUM    OP    ROMAN    LAW 

TOUin>BD  on  the  INSTITUTES  of  JUSTINIAN ;  together  wltik 
Bxaminoi'on  Qneetions  set  in  -the  Unirerdtiy  end  Bar  Bxaokinatiflag 
(with  solutions),  and  deflnittona  of  leading  terms  in  the  words  of  tha 
prtadpel  onthorities.  By  Gobdov  Oampbb£,  of  the  Inner  Tcmpleii 
late Soholar  of  Bxeter CoQege,  Ozftod;  MJL  Oztotd  end  Cembtldg*| 
Author  of  **  An  Anolyris  of  Austin's  Jniipnideooe.'' 

Seooad  Bditton,  in  Sro^  pdos  6s.,  eloth. 

A  SUMMABY  OP  JOINT  STOCK  COK- 

PASIBB'  LAW.    Bj  T.  Bubtacb  Bmrh,  of  the  Inner  Tenpls^  Bonl^ 


<*  Lew  Btadttts  may  weU  teed  it;  tot  Mr.  Bodth  has 
at  the  petns  of  giving  his  asthority  for  all  his  statements 
of  practioe,  ee  applied  to  Joiat4toek  oompeoyboflinesi 
in  BoUdton*  ehemben."— Xew  nflMB. 


wlsel^l 
of  the  kw  or 


London:  STEVENS  &  HAYNES,  Law  Pnhlishers,  Bell  Tard,  Temple  Bar 

[Cbnimied  om  m4gt  p^gtk 
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THE    NEW    LAW    OF    BANKRUPTCY. 

Now  ready.  Fourth  Edition,  price  16s.,  cloth. 

BALDWIN'S  CONCISE  TREATISE  UPON  THE  LAW  OF  BANKRUPTCY. 

With  an  Appendix,  containing  the  Bankruptcy  Act,  1883 ;  General  Knles  and  Forms ;  Scale  of  Costs;  Board  of  Tads 
Orders  and  Forms,  and  Orders  of  the  Bankruptcy  Judge  of  the  High  Court ;  Debtors  Acts ;  and  Bills  of  Sale  Acts,  ISrs 

and  1882.  ^^  EDWARD  T.  BALDWIN.  MA.,  of  the  Inner  Temple,  Bairister-at-Law. 

*'  Mr.  Baldwin's  book  has  a  well-earned  reputation  for  conciseness,  clearness  and  accunusy  .  •  •  .  as  a  terse  and  teadabb 
treatise  on  Bankruptcy  Law,  his  work  may  be  commended  to  our  readers." — Solicitors*  Journal, 

Now  ready,  in  crown  8vo.,  price  10*.  6«?.,  cloth. 

THE     B-A.]SrK:RXJI>TCY    ^OT,    1883: 

With  Notes  explaining  its  Operation,  and  shewing  wherein  it  differs  irom  the  Bankruptcy  Act,  1869 ;  the  Btaikrvpicy 
Bules  and  Forms,  1883  ;  the  Debtors  Act,  1869,  so  far  as  applicable  to  Bankruptcy  matters,  with  Rules  and  Foims  thtrw 
imder ;  the  Bills  of  Sale  Acts,  1878  and  1882 ;  Board  of  Trade  Circulars  and  Forms,  and  List  of  Official  BeoexTczs ;  Sab  d 
Co8t8»  Fees  and  Percentages;  Orders  of  the  Bankruptcy  Judge  of  the  High  Court ;  and  a  copious  Index. 

By  WILLIAM  HAZLITT,  Esq.,  Senior  Begistiar  in  Bankruptcy,  and  BIGHARD  BINOWOOD,  MJL, 

Barrister-at-Law. 
"We  can  cot fidently  recommend  the  book  as  one  of  the  most  practically  useful  which  hare  yet  appeazed." — Law  Thus, 


Third  Editioii,  In  8to.,  prioe  li«.,  oloth. 
Adapted  to  the  new  Rules  of  Practice. 

A   MAKUAIi    OF   THE    FBAOTIOB    OF 

THB  BUPBBHB  OOUBT  OF  JUDICATT7RB  In  the  Qaeen'a  Bench 
■ad  (Aanceaqr  DiTlsIona.  Intended  for  the  Use  of  Students  and  the 
FrofeBsion.   By  Joedi  iNDiBMAim,  BoUdtor. 

Sixth  Bditlon,  in  Sro.,  prioe  25j;,  doth. 

SHELL'S   FBIITGIPLES    OF   EQUITY.— 

Intended  for  the  nee  of  Stodents  and  the  Profession.  Sixth  Edition. 
To  which  is  added,  AN  BPITOMB  OP  THB  BQUltT  PRACTICB. 
Thixd  Bditlon.  By  Abcbdald  Brown,  of  the  Middle  Temple,  Baxris- 
ter-at-lAw,  Anthor  of  "  A  New  Law  Dictionaiy,"  &o. 

In  crown  8to.,  prioe  2s.  6<f .,  sewed. 

QUESTIONS    ON    EQUITY.— For    Students 

preparing  for  Bxamination.  Founded  on  the  Sixth  Bdition  of  Snell*a 
'*Prinoiples  Of  Bqnity."  By  W.  T.  Waitk.  Barriater-at-lAW,  Holt 
Bcholur  of  the  Honourable  Sodety  of  Qxtiy*B  Inn. 

In  orown  Sto^  prioe  Zs^  sewed ;  or  interleaved  for  Notes,  price  4«. 

QXTESTIONS  ON   THE   LAW   OF   CON- 

TBAOrS.— With  Beferenoes  to  Pollock,  Anson  and  Chitty  on  Con- 
tnota,  and  Notea  to  the  Answers.  By  Philip  Fostsb  Aldskd,  D.O.L., 
Hertford  OoUege  and  Gray's  Inn,  late  Bxamlner  tor  the  XTniversity  of 
Oxford. 

In  royal  ISmo.,  prioe  S«.  BtL,  doth. 

EMDEN'S      METBOFOLIS       MANAGE- 

MBNT  AND  BTHLDINO  ACTS  (AlCENDUBNT)  ACT,  1882,  with 
Notes  to  the  Sections,  and  an  Index,  forming  a  Supplement  to  **  The 
Law  relating  to  Building  Leases,  Building  Contracts,"  &c.  By  Altbkd 
Khdbt,  of  we  Inner  Temple,  Barriater-at-Iaw. 

Also,  in  royal  iSmo.,  price  S0«.,  doth. 

EMDEN'S  LAW  BELATING-  TO  BUILD- 

TSQ  LBASBS  AND  BUILDmO  CONTRACTS,  the  Improvement  of 
Land  by,  and  the  Oonstruotion  of.  Buildings.  With  a  full  Cdlection 
oC  Precedents,  together  with  the  Statutes  relating  to  BuOding,  with 
Votes,  and  the  latest  Cases  under  the  various  Sections,  and  a  Glossary 
cf  Arohiteotural  and  Building  Terms.  By  Alfred  TSmdbk,  of  the 
loner  Temple,  Barxister-at-Iiiw. 

"The  hook  seems  to  us  avery  complete  and  satisfactozy  manual,  alike 
for  tbe  lawyer,  as  for  the  architect  and  huBder.**— 4Wlefttor^  Journal, 

Fifth  Bdition,  in  Bvo.,  prioe  SCj:,  olofeh. 

THE  LAW  OF  OOMFENSATION  nnder  the 

iMids  daosea,  Batlwaya  danses  Consdidation  Acts,  the  Pnblle  Health 
Aot,  187B,  the  Artlsaaa'  and  Labooreers'  DweHlngs  Improyement  Act, 
1979.  and  other  Acts,  the  Metropolis  Local  Hanagement  Act,  Ac. 
yth  a  full  Odleotton  of  Fenns  and  Precedents.  Fifth  Bdition.  By 
Wna  Llotd,  of  the  Inner  Temple,  Baxristeret-Law,  Author  of  "  The 
Boooeaslon  Lawn  of  Christian  Countries." 


In  prepamtton,  in  8to.,  Third  ^»^»t»«ffr 

THE   FBINCIFLES  OF  BANKBUFTGY: 

with  an  Appendix,  containing  the  Oenesal  Bules ;  a  Scsis  of  Ootfs; 
the  Bills  of  Sale  Acts,  1878  and  188S,  and  the  Boles  of  f^^j^f^Viir.  lfi& 
relating  to  Bills  of  Sale.  ByBzcHABO  BOfOWOOD^  ILA,  flf  tbe  IfUdfe 
Temple,  Bairister-at-lAW. 


LAW. 

Oxted. 


TItird  Bditlon,  in  Srow,  price  AWl,  ctolta. 

PRINCIPLES  of  the  OBIMINi 

Intended  as  a  lucid  Bxpodtion  of  the  snbsieet  for  the  \ 

and  the  Profession.    By  Sbtmovr  F.  HARBWy  ^^^-^ 

authorof  **  A  Concise  Digest  of  the  Institute  of  Qalsa 

Second  Sdftion,  revised  by  the  Author  and  V.  P.  TtMUfim,  «<  ttt 

Inner  Temple,  Barristerat-Law. 

In  1  vol.,  8vo.,  prioe  Sla^  dotb. 

A   COMPENDIUM   OF   THE  LAW  BE- 

LATINO  TO  BXECCTOR8  AND  ADWHISTBATQBS ;  wtti  u 
Appendix  of  Statutes,  annotated  by  means  of  Betlnaeea  te  t^  T^sel 
By  W.  Obeoort  Waucer,  BJl,  of  Linooln'B  Jan.  Uiiiltiii  si  In. 
Author  of  *'  The  Partition  Acts,  1868  and  1876 :  ▲  Kbuml  of  ftte  lev 
of  Partition  and  of  Sale  in  lieu  of  PartitloD,''  he. 

In  8VO.,  Third  BdilibB,  pride  We,,  dofik 

MAYNE'S  TBEATISB  OV 

TUxd  Bditlon.    By  JoH3r  D.  Kkitm,  of  the 
at-Law,  and  Lumur  Sura,  of  the  DtMr  l^^saqiieb  ^flL 

In  8vo.,  Second  BdttiaB,  prioe  Ui,  dMik 

THE  LAW  OF  NBa'IsIGSHO&  IDtfto 

by  the  Beoent  Dedsiona  of  the  Gomti  of  Ito  UUSTttaten 
America.  By  Bobbrt  Caxfbbu.,  Adfoorta  fit  Ito  MlSS^a 
lineoln'B  Inn,  Barrister4tt-Law. 

*'A  new  edition  has  appearsd  of 
*The  Lawof  Nef^igenoe,'  Inwhidioo 
ing  OBsea,  and  the  style  e<  wfaiohli 

Second  Bdttkm  fat  evoHfliatttft.M' 

SMITH'S  SUMMABT  of 

FBAoncB  IN  ADKntAi/rr.  — 

of  the  Statutes  relating  to 
Shipping  Acta,  Admiralty  Bnta  and 
and  Forms  in  Admlxaltyp  Vmi  p^ft 
Diriskm,  and  Porms  of  BottaaajnA 
ftv  the  nsecf  Stodntifor 

Second  Bditiaii»  hM 

A  TBEATISB 

T7LTBA  VIBBS:  belagaa 
the  Ouadties,  Powct* ' 
espedaljy  of  Joint  Sto^ 
1   London,  of  the  Juutrltam' 


ea 


%*  A  CMWogu9>  of  LtLW  Works  may  bo  obtMinod  gntii  upon  appifo&ff^  Ift  i 

London :  STEVENS  &  HATNES,  Law  Poblishent, 


Spo^»wood»  ^  Co^  PritUen  aiUl  Law  SUMmm,  &  Chm4iery  LtoM, 


THB 
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LAW    JOUBNAL    REPOBTS. 

PART  7.    JULY,  1884. 

TOL.  uxL    raw  siKms. 

UONBL   LAirCELOT   SHADWBLL,  BAXsamt^T-hkit. 

in  tifte  Vti^V  Conntil, 

IDWABD  BULLOCK,  Barbistib-at-Law. 

Xtt  ttt  ^u^ttmt  Court  oi  3 

Court  0f  Sl99tal^ 

CLEMENT  EDDIS,  ROBERT  BRUOJa  RUSSELL,  WILLIAM  EDWARD 


GORDON,  OBORGB  ABBOTT  STREBTBN  and  EDWARD   NASH, 

Babbistxbs-at-Law. 

Wist   Court  of  3nitUt. 

WALTER  HBNRT  MACNAMARA,  Basbutie^t-Law. 

{LNCLUDINa  BANKRXTPTCY  APPEALS), 

DAVID  PITOAIRN,  OBOIL  0.  M.  DALE,  ARTHUR  OORDBRT, 
JAMBS  E.  HORNB,  GEORGE  ABBOTT  STREBTBN,  WILLIAM  OOWBLL  DAYIBS, 

LEWIS  BOYD  SEBASTIAN,  JAMES  ETRE  THOMPSON  and 
REGINALD  BRODRICK  SCHOMBERG,  Bauzbtibs-atlLaw. 

(INCLUDING  BANKBVPTCT), 

W.  DBCIMUS  L  FOULEXS,  J.  H.  BTHBRINGTON   SMITB; 

GILBERT  GEORGE  KENNBDT,  RICHARD  HOLMDEN  AMPHLBTT,  9RAN0IS  PASBXB^ 

EDWARD  BENNETT  CALVERT  and  GEORGE  HUMPHRETS,  Babbistib0-aivLaW. 

jptflfatfi  VDHHuKtt  &nd  SUitnindtp  B)itU^ioiit 

EDMUND  FULLER  GRIFFIN  and  HENRY  STOKES,  BABBiaTiBS-AT-IiAW. 


EDITBD  BY 

MONTAGU  CHAHBBBS,  on  of  Hse  1£aj«6TT'b  Couvbbl, 
FBEDEBICE    HOABB    COLT   and    JOHN    OEOBGB    WITT, 

BABBI8TBBS-AT-LAW. 


« ■ 


OONTSNTa  OF  THIS  HUJMBMK 

CASES  IS  THB  OOUBT  07  AFFBAL  AJTD  XS  THB  HIQH  OOXTBT  OV  JUBTZGB, 

CHAHOSBY-i»ge  545  to  640.        QUEEN'S  BENCH— page  821  to  884.        PROBATE.  DIVORCE  AND 

ADMIRALTY— page  33  to  64. 


FrinM  by  8p<Mnooode  A  Cb.,  Law  SiaUoners^  87  ChcMcery  Lan§,and  Nmo-ttrMi  Squasr^   London. 

PUHUBHSD  BY  F.  E.  STREETEN,  Pbopbikob,  At  6  QUALITY  COURT,  CHANCERY  LANB,^    W.a 

On  tkt  l$t  of  etmy  Month;  wd  Sold  by  ail  BoeisOtn, 

SnrOLB  NUMBKB — PbIOI  FiVB   SHILLINaS« 
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Now  readj,  in  8vo.,  pzioe  12<.,  cloth. 

THE    LAW   AND    PRACTICE    OF    DISCOVERY 

IN  THE  SUPREME  COURT  OF  JUSTICE. 

With  an  Appendix  of  Forms,  Orders,  &c.,  and  an  Addenda  giving  the  alterations  nnder  the  new  Bnles  of  Practiee. 

By  CLARENCE  J.  PEILE,  of  the  Inner  Temple,  Barrister>at>Lav. 

Now  ready,  in  1  toL,  8to.,  price  Ids,,  doth. 

The  Law  and  Practice  relating  to  tfie  Administration  of 

tfie  Estates  of  Deceased  Persons 

BY    THE    CHAirCEBY    DIVISION    OF    TH£    HIGH    COTTBT    OF    JUSTICE. 

With  an  Addenda  giving  the  alteratione  tmder  the  new  Bides  of  Practice,  and  a»  Appendix  of  Orders  and  Fbmts,  fmmftati^  ^ 

Seferenoes  to  the  T^t, 

By  W.  GRECK)KY  WALEEB,  B.A.,  Anthor  of  *<The  Partition  Acts,  1868  and  1876 :  a  Manual  of  the  law  of  Piitido& 
and  of  Sale  in  Lieu  of  Partition,"  "  A  Compendium  of  the  Law  of  Executors  and  Administratars,"  and  EDGAR  J. 
ELGOOD,  B.C  Ji.,  M.A.,  both  of  Ijncoln's  Inn,  Barristers-at-Law,  and  late  Scholars  of  Exeter  College.  Qxferi. 

**  All  those  having  the  conduct  of  administration  actions  will  find  this  work  of  great  asnstance ;  it  eorers  the  whole  gnnad 
of  the  law  and  practice  from  the  institution  of  proceedings  to  the  final  wind  up." — Law  Times. 


Second  SdiUon,  Sro..  prioe  ISc,  doth. 

PBIKCIPIiBS  OF  CONVSYANCING.-An 

Btomentaiy  Work  for  the  Use  of  Students.  Qy  Hxmbt  0.  DBAinc,  of 
IJD00ln*B  Inn,  BaniBtar-at-Law. 

%*  In  this  Edition  ax«  incozporated  all  the  important  changes 
effected  bj  the  Conveyancing  Acta,  1881-S,  the  Settled  Land  Act,  1882, 
and  the  Maizied  "Women's  Property  Act,  18as. 

In  royal  12mo^  prioe  30<. 

QUABTEB  SESSIONS  FRAOTICE.— AYade 

Ueomn  of  General  Practice  in  AppeUate  and  Civil  Subjects  at  Quarter 
Sessions.  By  Fkkdebick  jAKsa  Sioth,  of  the  SUddle  Temple,  Bar- 
rister-at-Iav,  and  Becorder  of  Margate. 

In  12mo.,  price  ii.  M.,  eloth. 

INDEBMAUB'S     CONCISE     TBEATISE 

(W  THE  LAW  OP  BILLS  OP  SALE ;  f or  the  nse  of  Lawyers,  Law 
Stodents  and  the  Public,  embracing  the  Acts  of  1878  and  1882. 

Part  1.— Of  Bins  of  Sale  gener^.  Part  2.— Of  the  Execution,  At- 
ttftation  and  Begistration  of  Bills  of  Sale,  and  satisfaction  thereof. 
Part  8.— Of  the  effect  of  Bills  of  Sale,  as  against  Creditors.  Part  4.— 
Of  seiidng  under,  and  enfordng  BiUs  of  Sale.  Appendix.— Forms, 
Acta,  &c 

In  royal  8vo.,  price  fit.,  cloth. 

ANALYTICAL  TABLES  OF  THE  LAW 

OP  BEAIi  PROPEBTY.— Drawn  np  chieBy  from  Stephto's  Black- 
arroHX,  with  Notes.  By  C.  J.  Tahbdio,  of  the  Inner  Temple,  Barrister- 
•t-Law,  Aathor  of  "  Chapten  on  the  Law  relating  to  the  Colonies." 

GONTEKTB :— Table  L  Tenures.  II.  Estates,  according  to  quantity 
«f  Tteants*  Interest.  IIL  Estates,  according  to  the  titne  at  which  the 
Interest  is  to  be  enjoyed.  lY.  Estatea,  according  to  the  number  and 
connection  nf  the  Tenants.  Y.  TTses.  YI.  Acquisition  of  Estates  in 
lanif  of  freehold  tenure.  YIL  Incorporeal  Hereditaments.  Yin.  In- 
corporeal Hereditaments. 

In  1  vol.  8vo.,  price  12*.,  cloth.  

CHAPTEBS  ON  THE  LAW  BELATING 

TO  THE  COLONIES.  To  which  is  appended  a  Topical  Index  of  Caaes 
decided  in  the  Privy  OouncU  on  Appeal  from  the  Colonies,  the  Channel 
Idands  and  the  Isle  of  Man.  Beiwrted  in  Acton,  Enapp.  Sloore,  the 
Law  journal  Beports  and  the  Law  Reports  to  July.  1882.  By  Oharlbs 
Jahbb  TABBmo,  of  the  Inner  Temple,  Barrister-at-Law. 

In  8vo.,  Second  Edition,  prioe  SOa,  cloth. 

THE  LAW  of  COPYBIQHT,*IN  WOBES 

OF  IITEBATUBB  AND  ABT ;  including  that  of  the  Drama,  Music, 
Engraving,  Sculpture,  Painting,  Photography,  and  Ornamental  and 
XTseful  D«dgns;  together  with  International  and  Foreign  Copyrigh^ 
with  the  Statutes  relating  thereto,  and  Beferenoes  to  the  English  and 
American  Decisions.  By  Waltsb  Abtbdb  Copikoeb,  of  the  Middle 
Temple,  Barrister-at-Law. 

Second  Edition,  in  Svo^  price  26<.,  cloth. 

A  NEW  LAW  DICTIONABY   AND   IN- 

BTIIXJTB  OF  THE  WHOLE  LAW;  for  the  use  of  Students,  the 
Legal  Profession,  and  the  Public.  By  Arohibaid  Bbown.  of  the 
Middle  Temple,  Barriet' "  at-Law,  M.A.  Edin.  and  Ozon.,  and  B.C.L. 
Ozon. :  Editor  of  **  SneU  :-  Principles  of  Equity,  with  an  Epitome  of  the 
Bquitr  Practice.**    Secciiu  Edition,  revised  and  considerably  enlarged. 


Second  Edition,  in  One  Yolmne,  Sroi,  piioe  tSuu,  cJaA. 

PBECEDENTS  OF  PLEADINQ  XHSTDSB 

THE  JUDICATUBB  ACTS  in  the  Quean's  Beneh.  cad  Chaeecn 
Divisions,  with  Notes  explanatory  of  the  dUteenft  tsaem  of  itffap 
and  Grounds  of  DeTeaoe ;  and  an  Inttodoolocy  TiwMw  en  tte  prasd 
Bules  and  Principles  of  Pleading  as  fflnatiated  bf  tte^wiflBa  tei«to 
down  to  the  present  ttme.  By  Jobn  ODmimi&Ui«  el  Oa  EU* 
Temple,  Barrister-at-Law.  aod  MnJB  YfALMm  IfiTawewr.  ^^t^ 
Iim,  Barrister-at-Law.  Second  Editioa  by  the  said  3C.  W.  lUTTBae 
and  &  C.  Macasxh,  of  Gray*B  Inn,  Bazxietcr-afeplaar. 


In  8VO.,  piloe  SSa,  etoHi. 

CONCISE  TBEATISE  ON 


FBIVAT2 

iae» 


INTBBNATIONAL  JUBISPBUDENCB, 

English  Courts.   By  Jobji  AuntBeoir  Fbo«n  cC  XJowift  laa* 

carat-Law ;  ChanoeUoi's  Legal  MedeOiel^  taA 

of  International  Law,  Cambridge  17nfvanft7»  Ull.  Ai» 

In  8vo^  prioe  lOs,  doUk  

THE   TAXATION   OF  008X8  IV 

CBOWN  OFFICE.    Comprising  a  ooUaelisa  ef  BDb-ll 
rariooa  matters  taxable  in  that  OJBoe ;  taetnrtliy  Ot^i 
ontlon  of  Fraudulent  Bankrupts,  and  on  Apimmt" 
together  with  a  Table  of  Court  Wem^  itti  m  ft 
allowed  tib  SoUoftors  on  the  Taxation eC  Ooelitti^ 
Queen's  Bench  Division  of  the  High  Ooorit^. 
S.  Bhobt,  Chief  Clerk  in  the  Grown  OAeau 


r^^ 


iffK 


Inroyal ,, . 

ONDBB  THE  JTTDIOATintB  AGXB  A  -     — - 

aided  in  the  Chancery  and  ConmionXAV 
xo  August  1880,    B7W.H.HA9nmg*" 

In8vo.,FiftliBaftl«iw 

THE  TVTABKnro  WO 

\CTS.  1870, 1874  and  1889.    Wf^ 
and  an  Appendix  of  the  Aete 
late  J.  B.  Obiffhb,  BJL.  Onv*.  el 
Fifth  Edition,  by  &  WOBTROKaMI ' 
BaRlster-at-Iaw. 

SeoondSttttolla 

A    TBEATUB 

BXTBADITION,  wtfb  tite 

tween  England  and  Vov 
By  Sdwabd  GiJtBXi^  «t 


HALL'S  ESSAT 

•HOWN  and  the 
Realm.    Seoood  Bdttla% 
ttons,  and  Befexenew  to 
Sootland,  and  the  ttaMii 
nf  the  Inner  Vam^ii^'^  ^ 


London :  STEYENS  &  HATNES,  Law  Fubliaben^- 
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In  1  vol.,  royal  8to.,  price  80«.,  cloih. 

THE  LAW  RELATINB  TO  THE  SALE  OF  BOODS  &  COMMERCIAL  AOEHCY. 

By  BOBEBT  CAMPBELL,  M.A.,  of  Lincoln's  Inn,  Barrister-at-Law ;  Advocate  of  the  Scotch 
Bar,  and  late  FeUow  of  Trinity  Hall,  Cambridge ;  Author  of  "  The  Law  of  Negligenee,"  etc 

*'  The  portions  of  Mr.  OampbeU'e  treatise  devoted  to  Maritime  Law  and  to  the  Law  affecting  the  Stock  Exchange  are  ftill 
of  yalname  matter,  which  we  can  only  thus  summarily  indicate.  His  book  will,  we  are  conrinced,  prove  of  great  service  as 
a  thonghtfbl  and  dear  exposition  of  a  branch  of  law  of  practical  interest,  not  only  to  the  legal  profession,  bnt  also  to  the 
merchant,  the  shipper,  the  underwriter  and  the  broker,  and  to  the  mercantile  community  generally." — Law  Magagitu, 


In  8to.,  price  6<.  6<i.,  cloth. 

THS  CUSTOMS  and  INLAND  BEVENUE 

ACTS,  1880  and  1881  (43  Yiot.  o.  14,  and  44  Vict.  c.  12),  bo  f ar  aa 
il.ey  relate  to  the  Probate,  Legacy  and  Succeieion  DatiM,  and  the 
Duties  cm  Aeoonnte,  With  an  Introdnction  and  Notes.  By  Altrxd 
IlAKbOV,  Eeq.,  Oontroller  of  Legacy  and  Sncoesslon  Duties. 

*«*  TbiB  fbnuB  a  Supplement  to  the  Third  Edition  of  the  Probate, 
I^'gacy  and  Bnwwrian  Duty  Acts,  by  the  same  Author. 

Third  Xdition,  1  toL,  6to.,  price  S6i.,  doth. 

THB  PROBATE,  LEGACY,  AKD  STJC 

CBBBION  DUTY  A0T6,  Incoiporating  the  Cases  to  Miebaehnaa  Git- 
tin  gm.  1876.  By  AXVESD  Hamsox,  Esq.,  OontroUer  of  Legacj  and  8oo- 
ccs^on  DntteL 

Now  ready,  in  8Ta,  price  8j.,  doth. 

THE  CONVEYANCINa  AKD  IiAW  OF 

PBOFKRTY  ACT,  together  with  the  Solicitor's  Bemuneration  Act, 
44  Jt  4A  Yiot.  oc.  41  and  44,  -with  an  Introduction,  Notes  and  a  full 
Index.  By  STDinnr  K  Willums,  of  Lincoln's  Inn,  Barrister-at-Law, 
Author  of  **  The  Iaw  and  Practice  relating  to  Petitions  in  Chancery 
and  Lunacy." 

In  8yo.,  price  Sit.,  doth. 

A   COMPENDIUM   OF   THE    UlW    BE- 

LATING  TO  EXBCUT0B8  AND  ADMINISTKAT0R8,  with  an  Ap. 
pendlz  of  Statutes,  annotated  l^  means  of  references  to  the  text.  By 
W.  Oreoobt  Wuzxr,  B.A.,  of  Lincoln's  Inn,  Barrister-at-Law,  Author 
of  "  The  Partition  Acta,  1868  and  1876 ;  a  Manual  of  the  Law  of  Par- 
tition and  of  Sale  in  Lieu  of  Partition." 

Second  Edition,  1  thick  yoL,  8to.,  4S<.,  doth  extra. 

A  MAQISTEBIAIi  and  POLICE  GUIDE. 

Being  the  Statute  Law,  induding  the  Seseion  of  48  Vict.,  1880.  With 
Notee  and  Beferenoee  to  the  most  recently  dedded  Cases,  relating  to  the 
Procedure,  Jurisdiction  and  Duties  of  Magistrates  and  Police  Authori- 
tire.  With  an  Introduction,  for  the  most  part  re-written,  showing  the 
G«  neral  Procedure  before  Magistrates,  both  in  Indictable  and  Summary 
Matters  aa  altered  by  the  Summary  Jurisdiction  Act,  1879,  together 
with  the  Rnlea  under  the  said  Act.  Second  Edition.  By  Hsnbt  C. 
Gkzxnwood,  Stipendiary  Magistrate,  and  Tsmplb  C.  Martin,  Chief 
Clerk,  Lambeth  PoUoe  Court. 

"  We  have  here  our  ideal  law  book.    It  may  be  said  to  omit  nothing 
which  it  ought  to  oontain.**— Za«  Timu. 

In  8to.,  price  Sis.,  doth. 

ENGLISH      CONSTITUTIOKAL       HIS- 

TOBY  from  tiae  Teutonic  Inrasion  to  the  present  time.  Designed  aa  a 
Text-Book  for  Students  and  others.  By  T.  P.  TABWBUrLANaMXAD, 
B.O.L.,  of  linodn's  Inn,  Barrister-at-Law,  late  Tutor  on  Constitutional 
Law  and  Legal  History  to  the  Four  Inns  of  Court,  and  formerly 
Vincrian  Scholar  in  the  University  of  Oxford.  Second  and  enlarged 
edition,  entbdy  revised,  and  in  many  parta  rewritten. 

**  Aa  it  now  stands  we  should  find  it  hard  to  name  a  better  text 
book  on  BngUah  Conatitutional  History.**— tSMMfor/  JownuU, 

Vourth  Bdition,  Sva,  price  12«.,  doth. 

THE  LAW    OF   FIXTUBES,  in  the  principal 

relation  of  Landlord  and  Tenant,  and  in  all  other  or  general  relatione. 
Fourth  Edition.    By  A.  BBOwic,  M  Jl,  Baiiiater-at-Law. 

Second  Edition,  6to»,  price  7«.,  doth. 

A  SUMMABY  of  the  LAW  and  PRACTICE 

IN  THE  SOCLSBIABTICAL  COUBTS.~Intended  for  the  use  of 
Students  for  the  Honours  Examination.  Second  Edition.  By  T. 
El'STAcb  fiiOTH,  of  the  Inner  Temde,  Bairister-at-Law,  Author  of 
**  Admiralty  Law  and  Company  Law.^ 


Third  Edition,  in  8yo.,  prioe  7»^  cloth. 

SELF-FBEPABATIOir    for   the    INTEB- 

MEDIATE  EXAMINATION,  aa  it  eziata  on  Staphen'a  Commc&tariea. 
Containing  a  completo  ooarae  of  study,  with  atatutea,  qneatioaa  and 
advice,  and  intended  flor  the  nae  of  all  artided  derks  who  nave  not  yat 
paaaed  the  intermediate  examination.  By  Jomr  Ihdibmaub,  Solidtor, 
Author  of  "  Belf-preparation  for  the  Final,*'  **  Manual  of  Practfoa,*^ 
"Principlee  of  Common  Iaw,*'  Ac 


In  8vo.,  prioe  Sj.  6<f.,  doth. 

A   COLLECTION  OF  LATIIT  MAXIMS, 

literally  translated.    Intended  for  the  nae  of  Btodenta  for  all  L«gai 

In  Bra.,  prioe  0a.,  doth. 

THE  LAW  BBLATIEG  TO  CHABITIE8, 

especially  with  reference  to  the  VALIDITT  and  CONSTRUCnON  of 
CHARITABLE  BEQUESTS  and  OONYETANCINO.  By  Fbdinavb 
M.  Whitxfobd,  of  Linooln'Blns,  Barriater-at-Law. 

In  9  vola.,  royal  8vo.,  price  70s.,  cloth  lettersd. 

THE  LAW  BELATIEO  TO  SHIP- 
MASTERS and  SEAMEN  :  their  Appointment,  Dntiea,  Powers,  Blghta, 
Liahilitiea  and  Remediea.  By  Jobsph  Kat,  Eaq.,  MJL,  Q.C.,  of  the 
Northern  Circuit ;  Solidtor-General  of  the  County  Palatine  of  Durham  ; 
one  of  the  Judges  of  tiie  Court  of  Record  for  the  Hundred  of  Balford. 

In  I  ToL,  8vo.,  prioe  9f.,  doth. 

LEADING    STATUTES    SUMMABISED, 

ftor  the  use  of  Studenta.  By  Emntsr  a  Tboxab,  Baoon  Scholar  of  the 
Hon.  Sodety  of  Gray'a  Inn,  late  Scholar  of  Trinit7  College,  Oxford, 
Author  of  "Leading  Caaea  in  Constitutional  Law  Briefly  Stated.** 

In  8vo.,  prioe  18a.,  doth. 

THE  LAW  and  PBACTICE  BELATIHQ 

TO  PETITIONS  IN  CHANCERY  AND  LX7NA0Y.  Inchidlng  tha 
Settled  Estates  Act,  Lands  Clauses  Act,  Trustee  Act,  Winding-up  Peti- 
tions, Petitions  relating  to  Solicitora,  Infanta,  Ac  With  an  Appendix 
of  Forms  and  Preoedenta.  By  Stdkst  E.  Wzlluxs,  of  Linooura  Ian, 
Barrister-at-Law. 

**  The  hook  is  furnished  with  a  selection  of  forma  and  preoadenta ;  the 

found  it  t 


arrangement  of  matter  seems  oonvenient,  and  we  have  found  it  ea^  to 
oonsult.  We  have  not  observed  any  important  omission  within  tha  aoope 
of  the  treatiae ;  and  the  writer  deaervee  the  nraiae  of  having  pat  to- 
gether with  aome  skill  an  unpretending  work,  which  is  at  least  more 
uaeful  than  certain  larger  law  books  we  know  ^**—SoHeUortf  JovrmU. 

In  1  Td.,  fivo.,  prioe  !%§.,  doth. 

A    COMPENDIUM    OF    ROMAN     LAW 

FOUNDED  on  the  rNSTITXTTES  of  JT7BTINIAN ;  together  with 
Examination  Qoestiona  set  in  the  University  and  Bar  Bxaminattooa 
(with  sdutiona),  and  deflnitiona  of  leading  terma  in  the  worda  of  tha 
prindpal  anthoritiea.  By  Gobdov  Oampbiul,  of  the  Inner  Temple, 
late  Scholar  of  Exeter  College,  Oxford ;  M.A.  Oxford  and  Camteidge 
Author  of  "  Aa  Analysia  of  Anatin'a  Juriapradence." 

Seoond  Edition,  in  8vo.,  prioa  6a^  doth. 

A  SUMMABY  OF  JOINT  STOCK  COM- 

PANIE8'  LAW.  ^  T.  BusxacB  Bmitb,  of  tha  Inner  Temple^  Bania* 
ter-at*lAW. 

**  Law  Studenta  may  well  read  it ;  for  Mr.  Smith  haa  very  wiaelv  been 
at  the  paina  of  i^vtog  hia  aothority  for  an  his  atatementa  of  the  law  o* 
of  pnM^Ioa,  aa  applied  to  joint«tock  oompany  UoalnaBi  oanaUy  traoaaoled 
in  BOlidtofB'  diamben.**— law  JU^t,\ 


London:  STEVENS  &  HATNES,  Law  Pnblishers,  Bell  Tard,  Temple  Bar. 
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THE    NEW    LAW    OP    BAUTKRUPTCT. 
Nov  ready,  Fourth  Edition,  price  I6s.f  doUu 

BALDWIN'S  CONCISE  TREATISE  UPON  THE  LAW  OF  BANKRUFTCT. 

With  an  Appendix,  containing  the  Bankruptcy  Act,  1883 ;  General  Rules  and  Forms ;  Scale  of  Costs ;  Board  of  Tndt 
Orders  and  Forms,  and  Orders  of  the  Bankruptcy  Judge  of  the  High  Court ;  Debtors  Acts ;  and  Bills  of  Sato  Aets,  UTS 

and  1882.  ^^  EDWARD  T.  BALDWIN,  M.A,  of  the  Inner  Temple,  Bamster-at-Law. 

"  Mr.  Baldwin's  book  has  a  well-earned  reputation  for  conciseness,  clearness  and  accuracy  »  .  •  ,  as  a  tersa  aad  zesdsbb 
treatise  on  Bankruptcy  Law,  his  work  may  be  commended  to  our  readers.'' — Solicitor^  Jbwmal. 

Now  ready,  in  crown  8yo.«  price  lOfi.  %d,,  cloth. 

THE     BA]SrK:RXJI>TCY    A.CT,     1883: 

With  Notes  explaining  its  Operation,  and  shewing- wherein  it  differs  ^m  the  Bankruptcy  Act,  1869 ;  the  Baokropuj 
Rules  and  Forms,  1883  ;  £e  Debtors  Act,  1869,  so  far  as  applicable  to  Bankruptcy  matters,  with  Rules  and  Foms  t&iR- 
under;  the  Bills  of  Sale  Acts,  1878  and  1882 ;  Board  of  Trade  Circularsand  Forms,  and  List  of  Official  BeonTSB ;  Sold :: 
Costs,  Fees  and  Percentages ;  Orders  of  the  Bankruptcy  Judge  of  the  High  Court ;  and  a  oopioos  XndesL 

By  WILLIAM  HAZLITT,  Esq.,  Senior  B^tnir  in  Bankruptcy,  and  BICBLABD  BINGWOOD,  ILA^ 

Barrister-at-Law. 
"We  can  coi  fidently  reocromfud  the  book  as  one  of  the  most  practically  useful  which  bave  yet  8pp<»ftred.* — Law  Ti&n. 


Third  B4ltion,  in  8yo.,  price  12«.,  cloth. 
Adapted  to  the  new  Boles  of  Fzftotloe. 

A   MAHTJAIi    OF    THE    PRACTICB    OF 

THB  BUFBEHB  OOUBT  OF  JUDIOATTTRB  In  the  Qaeen'B  Benoh 
and  OhSDcecy  DiTlsioni.  Intended  for  the  Uee  d  Stndents  and  the 
ProfeBsion.   By  Johv  IirDiBMAnB,  Solicitor. 

8izth  Bdition,  in  Sra,  prioe  SS«.,  dothv 

SNELL'S   FHINCIPLE8    OF   EQIHTY.- 

Intended  for  the  nee  of  Stadent&  and  the  Pnafeadon.  Sixth  Bdition. 
To  which  iB  added,  AN  BPITOMB  OF  THB  EQUITY  FRAGTICB. 
Third  Bdition.  By  Arokibalo  Brown,  of  the  Middle  Temple,  Barria- 
ter>at*Law,  Anthor  of  "  A  New  Law  Dictionary,"  &c. 

In  ofown  6to.,  prioe  Sf .  6<f .,  eewed. 

QUESTIONS  ON  EQUITY.— For  Student, 
pieparing  for  Bzamination.  Founded  on  the  Sixth  BdiUon  of  #nell'8 
'^'Principles  of  Bquity."  By  W.  T.  Wattie.  Barrister-at-Law,  Holt 
jSohoIar  of  the  Honourable  Society  of  Gray's  Inn. 

In  crown  8yow,  price  a«.,  sewed ;  or  interleaved  for  Notes,  price  4f. 

QUESTIONS  ON   THE   LAW  OF   CON- 

TBACTTS.— With  Beferences  to  Pollock,  Anson  and  Chitty  on  Con- 
tncts,  and  Notes  to  the  Answers.  By  Philip  Fostsb  Aldrbd,  D.O.L., 
Hertford  OoUege  and  Gray's  Inn,  late  Examiner  for  the  Uniyersi^  of 
Oocfoxd. 

In  royal  ISmo.,  price  S«.  6d.,  doth. 

EMDEN'S      METBOFOLIS       MANAGE- 

MSNT  AND  BTTILDmO  ACTS  (AMENDHBNT)  ACT,  1882,  with 
Notes  to  the  Seottoun,  and  an  Index,  forming  a  Supplement  to  **  The 
Law  relating  to  Building  Leases,  Building  Contracts,"  &o.  By  Alfbxo 
Bhdin,  of  tha  Inner  Temple,  Barrister-at-Law. 

Also,  in  royal  12ma,  prioe  20«.,  doth. 

EMBEN'S  LAW  BELATING  TO  BUILB- 

INO  LBASES  AND  BUILDING  CONTRACTS,  the  Improvement  of 
Lsnd  by,  and  the  Gonstmction  of,  Buildings.  With  a  full  OoUection 
of  Pzecedents,  together  with  the  Statutes  rdating  to  Building,  with 
Notes,  and  the  latest  Cases  under  the  various  Sections,  and  a  Glossary 
of  Architectural  and  Building  Terms.  By  Alvrio  Bkosv,  of  the 
Inner  Temple,  Barrlster>at-Law. 

"The  book  yiems  to  us  a  rwj  complete  and  satisfactory  manual,  alike 
for  the  lawyer,  as  for  the  architect  and  builder."— d»«ditord*  Journal, 

Fifth  Edition,  in  8vo.,  price  2S«.,  doth. 

THE  LAW  OF  COMPENSATION  under  the 

Lends  Clauses,  Railways  GHauses  Consolidation  Acts,  the  Public  Health 
Act,  1875,  the  Artisans'  and  Laboorers*  Dwellings  Improvement  Act, 
)876,  and  other  Acts,  the  Metropolis  Local  Management  Act,  ^. 
With  a  fuU  CoUeotion  of  Forms  and  Precedents.  Fifth  Bdition.  By 
Kna  lAAxixiy  of  the  Inner  Temple,  BarrIster-at*Law,  Author  of  ^  The 
Succession  Laws  of  Christian  Coontries." 


.i-3 


In  1  voL,  royal  8va,  price  SQk^  dtfth. 

DOCTBINE     AND 

OF  THB  LAW  OP  INJUNCTIONS    ^  WfLLUX  JorcB,  of 
Inn,  Barrister-at-Law. 

"  Mr.  Joyce,  whose  learned  and  exhansttve  wodc  oa  *  The  Lev  c' 
Practice  of  Injuuctiooa '  has  gained  a  deserved^  hlgli  nqpotetfc«  a 
the  Profession,  now  brings  out  a  valnaUe  oampaolaa  voiiars  a 
'  The  Doctrine  and  Prindples*  of  this  important  fanuieh  of  tfeal«v*- 
I/Mw  Magcuine, 

BY  THB  SAMB  AUTHOR. 
In  3  vols.,  royal  8vt>.,  price  70i.,  ciotii. 

THE  LAW  AND  FBAGTIGS  of  INJUK C- 

TIONS.— Bmbraoin^  aU  the  finbjecta  in  whJtii  Goats  of  BfoxtT  »J 
Common  Law  have  juriadiction.  '  By  Wxluajc  Joycb,  a(  UaoiBSi  Iks, 
Bairister-at-lAW. 

**  Mr.  Joyce  has  produced  not  a  treatise  bat  a  nfniiiiifi  sod 
pendlous  Bxposition  of  *  The  Law  and  Praotloe  oC  ~ 
Bquity  and  Common  Law." — LmD  Jtwnat, 


In  prsparattoKi,  in  8vOn  Tbixd  StttfOB. 

FBINCIPLSS  OF 

with  an  Appendix,  containing  the  Oensnl 
the  Bills  of  Sale  Acts,  1878  and  188S,  and  the 
relating  to  BiUs  of  Sale.    By  BinwaBn  ~ 
Temple,  Banristerat-Law. 


eCCao; 


Third  Bdition,  in  Sfoi.,  priea  SOi^  < 

FBINCIFLE8  of  the  OBJXXXMIb  XAW. 

TnU'oded  as  a  Incld  Bxposition  of  the  aohlaalt  iqc  jfet  I 
aad  the  Profession.    By  Bxmoini  F.  ^^nrM.  yflSt^_ 
anthor  of  *<  A  Concise  Digest  of  the  Ivtttetw  eCtti*    ' 
Second  Edition,  reriiftd  hj  the  AsthfOr  ^  Jam 
inner  Temple,  Barrister-«t-£«w. 

In  I  Tol.,  $ro^  prioe  n«,  oloii^ 

A   COMPENBIUM   OF 

LATINO    TO    KXECUTOBS  AND 
Appendix  of  Statutes,  annotated  by  tnDent  el- 
By  W.  OOBQORT  Wa^lkxb,  BA.,  of  UBdtfhfli 
Author  of  **  The  Partition  AotsTlttS 
of  Partition  and  of  Sale  ia  liaa  oC 

Beeoiidlditten,lB 
SMITH'S  SUMICABT 

PEACTICB  IN  ADMIBALITZ.    WIfh 
of  the  Statutes  relating  to 
Shipping  Acts,  Admiral^  Itato*  Md 
and  Forms  in  Admiral^, 
Division,  and  Forms  of 
for  the  use  of  Stadeats  fior 


%*  A  CaUioguB  of  Law  Works  may  be  obtained  gratis  upon  app/ldCfMl^  #13 

London :  STEVENS  ft^HAYNES,  Law  Publishers,  j 

SpoUUwoode  ^  Co.,  Printers  and  Law  ^taiioTWr^,  87  Chancery  Lams, 
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LIONEL    LANCELOT    SHADWELL,  Babsisteb^t-La^ 

$tt  tte  i^rtbg  eottnctl^ 

BDWAHD  BULLOGE;  Babbisteb-at-Law. 

$tt  ti&e  Jbttpreme  eourt  of  ^futritature^ 

Cnart  ot  appeal, 

ARTHUB  CLEMENT  EDDIS,  ROBERT  BRUCE  RUSSELL,  WILLIAM  EDWARD 
GORDON,  GEORGE  ABBOTT  STRBETEN  and  EDWARD  NASH, 

Babbistibs-at-Law. 

^iQfi   Court  of  3nitict. 

WALTER  HENRY  MACNAMARA,  Babbibteb-at-Law. 

(INCLUDING  BANKRUPTCY  APPEALS), 

DAVID  PITOAIRN,  CECIL  C.  M.  DALE,  ARTJaniR  CORDBRT, 
JAMBS  B.  HORNE,  GEORGE  ABBOTT  STRBETEN,  WILLIAM  COWELL  DAVIBS, 

LEWIS  BOYD  SEBASTIAN,  JAMES  EYRE  THOMPSON  and 
REGINALD  BRODRICK  SCHOMBERG,  Babbistebs-at-Law. 

^ueenV  9&etsti^  )3[>i)nj$hm 

(INCLUDING  BANKRUPTCY),  / 

W.  DBCIMU8  L  FOULEDBS,  J.  H.  BTHERINGTON   SMITH, 

GILBBRT  GBOBOB  KENNEDY,  RICHARD  HOLMDEN  AMPHLETT,  FRANCIS  PABSaiB^ 

EDWARD  BENNETT  CALVERT  and  GEORGE  HUMPHREYS,  Babbibtebs-at-Law. 

^^fuAattf  fiNbom  and  ^timkdtp  BUtii^iotit 

BDMUND  PULLER  GRIFFIN  and  HENRY  STOKES,  Babbistebs-at-Law. 
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Now  ready,  Fourth  Edition,  price  16«.,  dotli. 

BALDWIN'S  CONCISE  TREATISE  UPON  THE  LAW  OF  BANKRUPTCY. 

With  an  Appendix,  containing  the  Bankmptcj  Act,  1883 ;  General  Bules  and  Forms ;  Scale  of  Costs ;  Board  of  l^idt 
Orders  and  Forms,  and  Orders  of  the  Bankraptcy  Jadge  of  the  High  Conrt ;  Debtors  Acts ;  and  Bilhi  of  Sale  Aete,  1878 

■^  ^®®2-  By  EDWARD  T.  BALDWIN,  MJi.,  of  the  Inner  Temple,  Barrister-at-lAW. 

"We  commend  the  fourth  edition  to  the  legal  profession,  and  to  the  new  Official  Reeeiyers,  as  a  book  vhieh  should  at 
once  find  its  place  on  their  shelves/' — Law  Magajsim. 

Now  ready,  in  crown  8to.,  price  lOs.  6^.,  cloth. 

THE     B^NICRXJFTCY    A.CT,    1883: 

With  Notes  explaining  its  Operation,  and  shewing  wherein  it  differs  firom  the  Bankraptcy  Act,  1869 ;  the  Bunknptey 
Bnles  and  Forms,  1888 ;  &e  Debtors  Act,  1869,  so  far  as  applicable  to  Bankruptcy  matters,  with  Boles  and  Focms  thiert- 
vnder ;  the  Bills  of  Sale  Acts,  1878  and  1882 ;  Board  of  Trade  Circolurs  and  Forms,  and  List  of  Official  SeceiTezs ;  Scale  d 
Costs,  Fees  and  Percentages;  Orders  of  the  Bankraptcy  Judge  of  the  High  Court ;  and  a  copious  Index. 

By  WILLIAM  HAZLITT,  Esq.,  Senior  Registrar  in  Bankruptcy,  and  RICHARD  RINGWOOD,  H  Ju,  Baoister^-lAv. 
"We  can  confidently  recommend  the  book  as  one  of  the  most  practically  nsefnl  which  have  yet  a^eaied." — Lam  TSsisf. 

Now  ready,  in  8yo.,  Third  Edition,  price  lOs.  6i.,  cloth. 

BINGWOOFS  FBnrCIPLES  OF  THE  LAW  OF  BANKBTJPTC7: 

Embodying  the  Bankraptcy  Act,  1883 ;  parts  of  the  Debtors  Act,  1869 ;  the  Bankruptcy  Appeals  (County  Coorts)  Act, 
1884;  with  an  Appendix  containing  Schedules  to  the  Bankruptcy  Act,  188S ;  the  Bankmpti^  Rules,  1888,  etc,  etc    Third 

^^^<*"-  By  R  RINGWOOD,  of  the  Middle  Temple,  Barrister-at-Law. 


Thixd  Bdltion,  in  Sro.,  prioe  lli^  olotti. 
Adapted  to  the  aew  Boles  of  Fr^otioe. 

ICANITAIi    OF   THE    PBAOTICB   OF 

BUFBBia  OOUBT  OF  JI7DIGATUBB  in  the  Queen's  Benfih 
Ohaaoery  IMTlaioiis.   Intended  for  the  Uie  of  Stadrnti  and  the 
ProfeMlon.   By  JQBir  ImiBKAUB,  BoUdtor. 

Bfzth  Bdltioo,  In  Bra,  prioe  S5«.,  doth. 

SHELL'S  FBIETOIFLES    OF  EQUITY.— 

iDtended  for  the  me  of  Stodente  and  the  Profeadon.  Sixth  Bditioii. 
To  which  iB  added,  AN  BPITOHB  OF  THB  BQUITY  FEAOTICB. 
TUxd  Bditton.  By  AacHmiLD  Baowir,  of  the  Middle  Temple,  Barrie- 
ta^at-lAW,  Author  of  "  A  Hew  Law  Diettonaiy,"  dko. 

In  orown  ^ro.,  price  %t,  M.,  aewed. 

QXTESTIOHS  O^  EQXJITT.— For  StndenU 
mparioff  for  Bxaminstton.  Fonndad  on  the  Ozth  Bdition  of  BneD'e 
"■Frixieipui  of  Bqaity."  "By  VL.T.  WArrs,  Banrister-at-Law,  Holt 
IBobolar  of  the  Hononxable  Society  of  Gny's  Inn. 

In  orown  8to.,  priee  U^  sewed ;  or  interleaved  for  Kotea,  price  4*. 

QUESTIONS  ON  THE  LAW  OF  CON- 

nULCTEBb— Wltb  BeCerenoea  to  Pollock.  Anaon  and  Ohltty  on  Gk>n- 
tneta,  and  Notea  to  the  Anawera.  By  Phiup  Foffraa  Aldrsd,  D.O.L.. 
Hartftird  College  and  Gray's  Inn,  late  BTamtner  for  the  TTniTersi^of 
Oxford. 

In  royal  ISmo.,  priee  U,  6d.,  doth. 

EMDEN*S      METBOFOLIS       MANAGE- 

MHNT  AND  BX7ILDIKO  ACTS  (AMBNDMBlirr)  ACT,  1882,  with 
Votea  to  the  Sectiona,  and  an  Index,  forming  a  8ap|dement  to  "  The 
Law  relating  to  BnDdlng  Leaaea,  Building  Oontraota,'*  Ac.  By  Altrsd 
Bkois,  of  the  Inner  Temple,  Baxxlater-at-Law. 


Also,  in  royal  ISmo.,  prioe  SOt.,  doth« 

EMDEN'S  LAW  BELATING  TO  BTHLD- 

DfG  LBASBS  AJSCD  BTTILDINa  COmTBAOTS,  the  ImprovemenI  of 
Land  by,  and  the  Oonatmotion  of.  Bandings.  With  a  fall  OoUeotlon 
of  Preoedanta,  togethar  with  the  Btatatea  relating  to  BniUing,  with 
Votea,  and  the  lateat  Oaaea  onder  the  TBiioaa  Becttooa,  and  a  OioaBaxy 
of  Arddteotaral  and  Boilding  Terma.  By  AT.wpam  Btauai,  of  the 
Innar  Temple,  BaniBter-at-Law. 

■  The  hook  aaema  to  na  a  rery  complete  and  aaUsfaotQcy  manad,  aUke 
for  Che  lawyer,  aa  for  the  ardiiteet  and  hnllder.*-HB9iMior»*  JottnuaL 


Fifth  Bdition*  in  Sra,  priee  )Si^  dotti. 

THE  LAW  OF  OOMPEHSATIOH  under  thi 

Landa  Claoaea,  BaOwaya  CSaoaes  OonaoHdatton  Acta,  the  Pablie  Heattfc 
Act,  1876,  the  Axtlaenaf  and  lAboaranT  Dwdlinga  AmfKOfentSBt  Aet, 
167C,  and  other  Acta,  the  MetropoUa  Local  Haaagemeiit  Act,  4c 
With  a  ton  OoUeotlon  of  Vocma  and  Freeedenta.  FIflh  Bditfon.  8r 
Bna  Llotd,  of  the  Inner  Temple,  Barxliter«ft-lAW,  Anther  of  *  Its 
Boooeaaion  Iawb  of  Christian  Coontariaa.'* 


LAW  OF  C0BP0BAXZ0V8. 

Second  Edition,  royd  8vft.,  priee  ilU^  doth. 

A  TBEATI8E  ON  THE  DOCTBINB  OF 

ULTRA  YIBSB:  being  an  Inveatlgaaoin  <rf  the  Prlndptaa  whiA  Bna 
the  Oapadtlea,  Powera  and  WaMlltiea  of  Oorpocaaooa,  and  bwsi 
aapeolally  of  Joint  Sfaoek  Companiea.  By  Sbwabd  Bans*,  ICJL,  LUX, 
London,  of  the  Inner  Temple,  Barrlatcr-at-Law. 

TUrd  Bditiott,  in  SfOi,  price  Ma.,  doth. 

FBINOIPLES^  the  OBIMINAL  LAW. 

Intended  aa  a  Indd  Szpodtton  of  the  anhjeet  ftirtbe  naaot  StedaBli 
and  the  Proieaalon.  By  BamonB  F.  HaRKm,  BXiLL.,  ILA.,  OxM 
antborof  ''AOonclaaBIgeatot  thelneHtoteaef  GdvaaadJodtaiia.' 
Beeond  Bdition,  reviaed  hr  the  Author  and  Atxkt  Aoabbg,  «f  thi 
Inner  Temple,  Barrister-ai-Law. 

In  1  voL,  8to^  price  Sla.,  cloth. 

A   GOMFENDIXTM  OF  THE  LAW  BS- 

LATINa  TO  RZECUTOBS  AND  ADXnnBTKATOBS ;  vilh  la 
Appendix  of  Btatatea,  annotated  by  meana  of  Befereooea  to  the  TtH 
By  W.  Gbboobt  Waucbr,  B^  of  Linooln*a  Inn,  BBZiia&er>at-Uw, 
Author  of  "  The  Partition  Acta,  1888  and  1876 :  A  Maand  of  the  Uw 
of  Partitian  and  of  Sole  in  lieo  of  PartMan,"  4o. 

Second  Bdition,  In  8n>n  price  10*.  6d. 

SMITH'S  SUMMABT  of  fhe  LAW  AND 

PRAOnCB  m  AI>MIBALT7.  WltlL  an  ^pendtx  amtaidog  a  UK 
of  the  Btatotes  relating  to  AdiBiraltiy,an  Bpfttoaaa  d  tin  Herdiaai 

Qiral^B 


Bales  and  ^ysnu,  the  Oooalf  Oooit  Biolii 
aod^Tohna  in  Admirdtgr»  Peea  paid  and  allowed  in  na  Adaitilqf 


Shipping  Acta,  Admii 

and  Fonna  in  Admii 

Diyialon,  and  Ferma  of  Bottomzx  and  1iwa|>oiHlHiiya  Bonds. 

for  the  uaeof  Btudanta  for  Hoaogr  KfamtiiaWon%  and  the  Ptefi— tea. 

In  am.  Second  Edition,  priee  lla^ddli. 

THE  LAW  OF  NEGuGENGBt  Bliistzitai 

by  the  Beoent  DedaloDa  of  the  Ooorta  eC  Ihe  TTUted  Ktaigdom  isi 
A-imarfra.  By  Bobskt  OAKPnu^  AdTOoate  of  the  flooleh  Bar,  aad  i( 
Linednls  Inn.  BanlBtar'ai-Law. 

'*A  new  edition  has  upeared  of  Hr.  Qampbalft  eoodknt  ^mAm 
'The  Law  of  KegUgenoe,'^£a  whiehno  painabai«  ben  voted  bi  eQaaee- 
log  oaaea,  and  the  sl^le  of  which  bi  eiear  and  eaey/ 


London :  STEVENS  &  HATNES,  Law  Pablishers,  Bell  Yard,  Ten^le  Bar. 
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NOW    BEADY, 
THE    T\NrELFTH    VOLUME 

OP  THE 


LAW  JOURNAL  ANALYTICAL  DIGEST, 

FOR   THE   FIVE  YEARS   1876  TO   1880, 

Price  £1  10s.  Od. 


Aintaining  all  the  Cases  reported  in  the  Law  Journal  (and  other  contemporary)  Reports  daring 

the  period  which  it  embraces. 

Edited  by  0.  C.  M.  DALE,  Esq.,  assisted  by  GEORGE  A.  STREETEN,  Esq., 

of  Lincoln's  Inn,  Barristers-at-Law. 


THE 


LAW  JOUBNAL  BEPOATS  AND  STATUTES. 

PRICE   TO  ANNUAL  SUBSCRIBERS   31.  4«. 


THE 


LAW  JOURNAL  NEWSPAPER: 

A    WEEKLY    PUBLICATION. 

ritaLning  Leading  Articles  on  Lnportant  Cases  and  Topics  of  Interest  to  the  ProfesBion,  Reviews  of 

•  •  w  Law  Books  and  New  Editions,  A  Record  of  Legal  Honours  and  Appointments,  the  Proceedings 

I^w  Stndenta'  Societies,'  Stock  and  Share  Lists,  a  Complete  List  of  Bankraptcies  and  Liqaidations, 

Notes  of  Cases  on  points  of  Law  jnst  decided,  and  Legal  News. 

/:/CE  20«.  PER  ANNUM  TO  SUBSCRIBERS  TO  THE  LAW  JOURNAL  REPORTS. 
Reading  Oases  to  hold  a  year's  numbers  may  be  had  at  the  OfiBce,  price  5«.  cloth. 


liondon :  R  E.  STREETEN,  Proprietor,    5  Quality  Court,  Chancery  Lane. 
Law  J.  Bep.  Indsx.— May,  1884. 
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Stevens  &,  Sons'  New  Publications, 


Thia  day,  Third  Edition,  royal  8vo.,  price  32«.,  cloth. 

Palmer's  Company  Precedents. — For  nse  in  relation  to  Companies  subject  to  tlie  Cm- 
panies  Acta,  1862  to  1883.  Arranged  as  follows: — Agreements,  Memoranda  imd  Articles  of  AssoeiatioD,  Semici.a 
Notices,  Certificates,  Prospectos,  Debentures,  Policies,  Private  Oompanies,  Writs.  Pefations,  Judgments  ud  Or>. 
Winding-up,  Beconstruction,  Amalgamation,  Arrangements,  Special  Acts.  With  Copious  Notes.  By  Fauictt  Eucmi 
Paxjob,  Esq.,  Barrister-at-Law. 

**  To  those  concerned  in  getting  up  companies,  the  assistance  given  by  Mr.  Palmer  must  be  veiy  valuable,  \xam  "> 
does  not  confine  himself  to  bare  precedents,  but  by  intelligent  and  learned  commentary  lights  xtp^  as  it  vers,  mdi  ii^tL' 
he  takes.  •  ,  •  There  is  an  elaborate  index." — Law  Times. 


This  day,  royal  8vo.,  price  21«.,  cloth. 

Ball's  Leading  Cases  on  the  Law  of  Torts.— With  Notes.    By  w,  Bdmukd  Bau,  lld 

of  Gray's  Inn,  Barrister-at-Lavr,  Author  of  "  Principles  of  Torts  and  Contracts.** 


This  day,  demy  8vo.,  price  6$.  6d,,  cloth. 

Matthew  Hale's  System  of  Book-keeping  for  Solicitors.— Contaimi^  a  List  of  a.' 

Booka  neoessarv,  with  a  comprehensive  description  of  their  objects  and  uses  for  the  purpose  of  drawiog  fiiU*  of  it-*- 
and  the  rendering  of  Cash  Accounts  to  Clients ;  also  shewing  how  to  ascertain  Profits  derived  from  the  Biuaa£«.  ti'i 
an  Appendix.  

This  day,  royal  12mo.,  price  lOs.  6<?.,  clbth. 

Munro's  Patents,  Designs  and  Trade  Marks  Act,  1883,  with  the  Rales  and  bxtn 

tions ;  together  with  Pleadings,  Orders  and  Precedents.    By  J.  £.  Cbawfobd  Munbo,  Esq.,  Barristo^at^lAW. 


This  day.  Seventh  Edition  (Further  Revised),  royal  12mo.,  price  7'.  6J.,  doth. 

Harris'   Hints   on  Advocacy. — Conduct  of  Cases  Civil  and  Criminal.     Classes  of  Witc*-^ 
and  Suggestions  for  Cross-examining  them,  &c.,  &c.    By  Richard  Hakbis,  Bairister-ot^Law,  of  the  Xiflsod  Cv  • 

*'  Fall  of  good  sense  and  just  observation.    A  very  complete  manual  of  the  advocate's  art  in  trial  by  jwy.**— ^fi'* 
Journal,  

This  day,  Fourth  Edition,  demy  8vo.,  price  21«.,  eloth. 

Hopkins'  Handbook  of  Average ;  to  which  is  added  a  Chapter  on  ABBlTSATtOH.    Poc'' 

Edition.    By  Manlbt  Hopkins,  Author  of  '*  A  Manual  of  Marine  Insurance,"  &^c. 


Just  published,  Fourth  Edition,  royal  8vo.,  price  28s.,  doth. 

Precedents  of  Bills  of  Costs  in  the  Chancery.  Queen's  BenolL  Brobate. 

DIVORCE  and  ADMIRALTY  DIVISIONS  of  the  HIGH  COURT  of  JUSTICE  in  ConTfl^tacili^^  tteCmn  t^  - 
Lunacy;  Arbitration  under  the  Lands  Clauses  Consolidation  Act;  the  Mayoi^s  Courts  LoiidnB ;  uijt'fifmi/tf  ^^'*^^ 
the  Privy  Coundl ;  and  on  Passing  Residuary  and  Succession  Accounts;  with  Sodes  of  AllifinpMtt IMat uf  1    * 
relating  to  Costs,  Forms  of  Affidavits  of  Increase,  and  of  Objections  to  Taxation.    By  Wv.  Fft*^  4jifr*"****^  * 
Thosntok  Toooood,  Solicitors. 

■ 

"On  looking  through  this  book  we  are  struck  with  the  minuteness  with  which  the coito akft MnA4||(ll v»l<^ '^ ' 
heading,  and  the  '  Table  of  Contents '  shews  that  no  subject -matter  has  been  omitted.** — Lam  JtmffmL.  " 

: ^  _  » 

Just  published,  demy  8vo.,  price  26s,,  doth. 

Joel's  Manual  of  Bankruptcy  and  Bills  of  Sale  Law;  wiiiii 

Bankruptcy  Act,  1883,  and  References  to  the  Leading  Cases  in  Bankruptcy,  under  tin  IL 
the  Bills  of  Sale  Acts,  1854,  1866,  1878  and  1882,  and  Debtors  Acts,  1869  and  taTSs 
and  Forms,  Forms  of  Deeds  of  Composition,  Bills  of  Sale,  and  Rules  of  InterpleQdir«  te« 
Barrister-atrLaw. 

"  It  is  welcome  in  these  days  of  mechanical  book- manufacture  as  containing  eTideOea-ttf 
are  too  frequently  eschewed  by  some  legal  writers  of  modern  times.** — Law  *Ime9, 


OaiaXogues  of  Stevens  8f  Sons^  Puhlicatiam  ORATU  <m 


STEVENS   &   SONS,   LAW   PUBLISHERS,  119 
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Id  1  Yol.,  xojal  8to«,  price  80«»,  doth. 

THE  LAW  RELATINB  TO  THE  SALE  OF  BOODS  &  COMMERCIAL  AGENCY. 

By  BOBEB.T  CAMPBELL,  M.A.,  of  Lmooln's  Lm,  Barrister-at-Law ;  Advocate  of  the  Scotch 
Sar,  and  late  Fellow  of  Trinity  Hall,  Cambridge ;  Author  of  "  The  Law  of  Negligence,"  etc. 

"  The  portions  of  Mr.  Campbell's  treatise  devoted  to  Maritime  Law  and  to  the  Law  affecting  the  Stock  Exchange  are*  fall 
of  valnaUe  matter,  which  we  can  only  thus  sammarily  indicate.  His  book  will,  we  are  conyinced,  prove  of  great  service  as 
a  thoughtful  and  dear  exposition  of  a  branch  of  law  of  practical  interest,  not  only  to  the  legal  profession,  but  also  to  the 
merchant,  the  shipper,  the  underwriter  and  the  broker,  and  to  the  mercantile  community  generally .** — Law  Ma^ajdne, 


In  Syo.,  prioe  6«.  0<i.,  cloth. 

THE  CUSTOMS  and  INLAND  BEVENUE 

ACTS,  1880  and  1881  (43  Yiot.  c.  14.  and  44  Yiot.  c  13),  so  f ar  aa 
tbej  relate  to  th«  Probate,  Legacy  and  Succession  Daties,  and  the 
Duties  on  Accounts.  With  an  Ixttroduotion  and  Notes.  By  Alfrsd 
Hjlkbon.  Ebq.,  Controller  of  Legacy  and  Succession  Duties. 

%*  Tnls  forms  a  Supplement  to  the  Third  Edition  of  the  Probate, 
Legacy  and  Bacceasion  Duty  Acta,  by  the  same  Author. 

Third  Edition,  1  tgL,  8to.,  price  SKf.,  doth. 

THE  PBOBATE,  LEGACY,  AND  SUO- 

CES8IQN  DUTY  ACTS,  Incorporating  the  CBsea  to  MJohaelTnaa  Sit- 
tings, 1876.  By  Ai^VBXD  Hanson,  Esq.,  Controller  of  LegBfOy  aod  Bno- 
«efidon  PntieB. 

Kow  ready,  in  Sra,  prioe  (U.,  doth. 

THE  CONVEYANCING  AND  LAW  OP 

FBOPBRTY  ACT,  together  with  the  Solicitor's  Bemuneration  Aot, 
44  Ab  4S  Tict.  oa  41  and  44,  with  an  Intiroduotlon,  Kotes  and  a  full 
Index.  By  Stdnxt  B.  Willums,  of  Lincoln's  Inn.  Barrister-at-Law, 
Author  of  "  The  Law  and  Practice  relating  to  Petitiona  in  Chancery 
and  Lnnacy." 

In  8yo.,  price  21<.,  cloth. 

A    COMFENDITJM   OF  THE    LAW    BE- 

LATmO  TO  EXECUTORS  AND  ADMINISTBATORS,  with  an  Ap- 
pendix of  Btatatea,  annotated  by  means  of  references  to  the  text.  By 
w.  Orsoobt  WliiKBB,  BJL,  of  Lincoln's  Inn,  Barrister-at-Law,  Author 
of  "  The  Partition  Acts,  1868  and  1876 :  a  Manual  of  the  Law  of  Paiv 
tition  and  of  Sale  in  Lieu  of  Partition.'^ 

Second  Edition,  1  thick  vol.,  8to.,  4S«.,  doth  extra. 

A  MAGISTEBLAJa  and  POLICE  GUIDE. 

Being  the  Statute  Law,  including  the  Session  of  48  Vict.,  1880.  With 
Kotes  and  Reference  to  the  meet  recently  decided  Oaaea,  relating  to  the 
Prooednre,  Jurisdiction  and  Duties  of  Magistrates  and  Police  Anthori- 
tlea.  With  an  Introduction,  for  the  most  part  re-written,  showing  the 
General  Procedure  before  Magistrates,  both  in  Indictable  and  Summary 
Hatters  as  altered  by  the  Summary  Juriadiction  Act,  1879,  together 
with  fha  Bulea  under  the  said  Act.  Second  Edition.  By  Hxnbt  G. 
GRZBirwooD,  Stipendiary  Magistrate,  «nd  Tsmflb  C.  Ma&tin,  Obief 
Clerk,  lismbeth  Police  Court. 

•*  We  hate  hers  our  Ideal  law  book.    It  may  be  said  to  omit  nothing 
wtdch  it  ought  to  oontaln."— -Xoo  TimM, 

In  8to.,  price  Sl«.,  doth. 

EirOLISH      CONSTITUTIONAL       HIS- 

TOB7  l^om  the  Teutonic  Invasion  to  the  present  Ume.  Designed  as  a 
Text-Book  for  Students  and  others.  By  T.  P.  Tabwkll-Lakomsad, 
B.0.1*^  of  Lincoln's  Inn,  Barrister-at-Law,  late  Tutor  on  Goostitntional 
Law  and  Legal  History  to  the  Four  Inns  of  Court,  and  formerly 
Yinerten  Scholar  in  the  University  of  Oxford.  Second  snd  enlarg^ 
editioiif  entirely  revised,  and  in  many  parts  rewritten. 

*«  As  it  now  stands  we  should  find  it  hard  to  name  a  better  text 
book  on  English  Constitutional  History."— ^Sofid/orl*  JowrwO. 

Fourth  Bditioo,  8vo.,  price  12«.,  doth. 

TSS  LAW  OF  7IXTTJBES,  in  the  principal 
x-elAtlom  of  Landlord  and  Tenan^  and  in  all  other  or  general  rclatl^u. 
Fourtli  Bditlon.    By  A.  Bsowv,  M.A.,  Batxister-at-Law. 

Second  Bditlon,  8to.,  price  ft.,  doth. 

(    A  SI7MMABY  Of  the  LAW  and  FBACTIOE 

rH  TBS  BCOLBSIASTIGAL  COURTa— Intended  for  the  use  of 
Stttdents  for  the  Honours  Bzamination.  Second  Edition.  By  T. 
S^jsTACB  Smith,  of  the  Inner  Temple,  Banteter-at-Law,  Author  of 
••  juAsnixtXtj  Law  and  Company  Law.*' 


Third  Bdition,  in  8to.,  prioe  7i.,  doth. 

8ELF-PBEFABATION    for    the    INTl 

MSDIATB  BZAMINATION,  as  it  exists  on  Stephen's  CommentaiisB. 
Containing  a  oomptote  course  of  study,  with  statutes,  questionB  and 
advloe,  and  intoided  for  the  use  of  all  articled  dorks  who  nave  not  yet 
pasMd  the  intermediate  examination.  By  Jomr  Ikdbbmaub,  Bolidtor, 
Author  of  «'  Bdf-preparation  for  the  Final,"  "  Itfannal  of  Practice,'* 
*' Principles  of  Common  Iaw,"  Ac 

In  8T0.,  prios  S«.  6<f.,  doth. 

A   COLLECTION  OF  LATIN  MAXIMS. 

literally  translated.  Intended  for  the  use  of  Students  for  all  Ldgsl 
Bxaminations. 

In  8vo.,  prioe  6i.,  doth. 

THE  LAW  BELATINQ  TO  CHABITIE8, 

especially  vdth  reference  to  the  VAUDITT  and  CONSTRUCTION  of 
OKAUTABLB  BBQUBSTS  and  CONYBYANCINa.  By  Fbdimajvp 
K.  Whixxfobd,  of  linooln'slnn,  Batrister-at-Law. 

In  2  Tol&,  royal  Sro^  price  70«.,  cloth  lettered. 

THE     LAW     BELATING     TO      SHIP- 

HASTBOftS  and  BBAUSN :  their  Appointment,  Duties^  Powers,  Bights, 
Lisbilities  and  Bemedies.    By  Joseph  Eat,  BbQm  M.A.,  Q.C.,  of  the 
Northern  Ghrouit ;  Solidtor.G«neral  of  the  County  Palatine  of  Durham 
one  of  the  Judges  of  the  Court  of  Record  for  the  Hundred  of  Salford. 

In  1  ToL,  Sto.,  price  9«.,  doth. 

LEADING    STATUTES    SUMMABISED, 

for  the  use  of  Students.  By  SmnsT  C.  Tbomab,  Baoon  Scholar  of  the 
Hon.  Sode^  of  Gray's  Inn,  late  Scholar  of  Trinity  College,  Oxford, 
Author  of  "Leading  Cases  in  Constitutional  Law  Briefly  Stated." 


.  t» 


In  8to.,  prioe  18s.,  doth. 

THE  LAW  and  PRACTICE  BELATING 

TO  PETITIONS  IN  OHANCBRY  AND  LUNACY.  loduding  the 
Settled  Estates  Act,  Lands  Clauses  Act,  Trustee  Aot,  'V^nding-up  Peti- 
tions, Petitions  relating  to  Solidtors,  Infants,  fto.  With  an  Appendix 
of  Fbrms  and  Precedents.  By  Stdnst  B.  WxLiXiMS,  of  LinooUrs  Ian, 
Barrister-at-Law. 

*'The  bode  is  furnished  with  a  sdection  of  fonns  and  peoedsots ;  the 
arrangement  of  matter  seems  oonyenient,  and  ws  have  found  it  ea^y  to 
consult.  We  have  not  obeenred  any  important  omission  within  tba  scope 
of  the  treatise ;  and  the  writer  deserves  the  praise  of  having  put  to- 
gether with  some  skill  an  unpretending  work,  which  is  at  least  more 
useful  than  certain  larger  law  books  we  know  of."-HSo<icftor/  J^mmal, 

In  1  ToL,  Bto.,  prioe  1S«.,  oloth. 

A    COMFENDIXTM    OFBOMAN    LAW 

F0T7NDBD  on  the  INSTITUTES  of  JUSTINIAN ;  together  with 
Examination  Questions  set  in  the  UniTerslty  and  Bar  Bxaminations 
(with  solutions),  and  definitions  of  leading  terms  in  the  words  of  the 
pxindpal  authorities.  By  Qobdon  Oamfiull,  of  the  Inner  Temple, 
late  Sdiolsr  of  Exeter  College,  Oxford ;  H JL  Oxford  and  Cambridge ; 
Author  of  *'  An  Analysis  of  Austin's  Jnzlsprndence." 

Second  Bdition,  in  Bro.,  priee  U^  doth, 

A  SUMMABY  OF  JOINT  STOCK  COM- 

PANIBB*  LAW.  &7  T.  Bubtacx  Smixh,  of  the  Inner  Tsmple,  Barria- 
ter-at-lAw. 

**  Law  Students  may  well  read  it;  fbr  Mr.  Smith  has  very  wisely  been 
at  the  pains  of  glTing  his  authority  for  all  his  statements  of  the  law  or 
of  praraoe,  as  applied  to  joint-stock  company  businflSB  osnaQy  trauEactcd 
in  soUdtors*  ohamberB.**~£aiD  Jimtt.^ 


London:  STEVENS  &  HAYNES,  Law  Publishers,  Bell  Yard,  Temple  Bar 


\C(mtinu€d  on  ntxtpngt. 
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THE    NEW    LAW    OF    BAUTKRUPTCY. 

Nov  readj,  Fourth  Edition,  price  Ids,,  oloth. 

BALDWIN'S  CONCISE  TREATISE  UPON  THE  LAW  OF  BANKRUPTCY. 

With  an  Appendix,  containing  the  Bankrnptcj  Aet,  1883 ;  General  Sulee  and  Forms ;  Scale  of  Coete ;  Board  of  Tnd« 
Orders  and  Forms,  and  Orders  of  the  BflOikruptcj  Judge  of  the  High  Court ;  Debtors  Acts ;  and  Bills  of  Sals  Aeii,  l$;*i 

and  1882.  ^^  EDWAKD  T.  BALDWIN,  MA.,  of  the  Inner  Temple,  Bairister-at-Lav. 

**  Mr.  Baldwin's  book  has  a  well-earned  reputation  for  conciseness,  clearness  and  accuracj  ...  .  as  a  terse  and  miiLt 
treatise  on  Bankruptcy  Law,  his  work  may  be  commended  to  our  readers." — SolkUon*  Journal, 

Now  ready,  in  crown  8ro.,  price  109.  6d,,  doth. 

THE     B^ANKUXJPTCY    -A.CT,     1883: 

With  Notes  explaining  its  Operation,  and  shewing  wherein  it  differs  from  the  Banknq>tcy  Act,  1869 ;  the  Banbvpti,^ 
Bules  and  Forms,  1883  ;  the  Debtors  Act,  1869,  so  far  as  applicable  to  Bankruptcy  matters,  with  Bules  and  "Fanta  ihsf 
under;  the  Bills  of  Sale  Acts,  1878  and  1882 ;  Board  of  Trade  Circulars  and  Forms,  and  List  of  Official  BeoeiTets ;  SaU  i 
Costs,  Fees  and  Percentages ;  Orders  of  the  Bankruptcy  Judge  of  the  High  Court ;  and  a  copious  Index. 

By  WILLIAM  HAZLITT,  Esq.,  Senior  B^trar  in  Bankruptcy,  and  RICHABD  RINOWOOD,  MA., 

Barrister-at-Law. 
"We  can  cot  fidently  recommend  the  book  as  one  of  the  most  practically  useful  which  have  yet  appeared." — Imw  Ttmn 


Thixd  Bdltlon,  in  Sto,  prioe  IS*.,  oloth. 
Adapted  to  the  new  Bnlet  of  Pxaotioe. 

A  matstuaim  of  thb  pbactige  of 

THB  BUFBBMB  OOUBT  OF  JXTDIOATUBB  In  the  QcMea**  Beboh 
and  OhsaoflnrpiTlstoiia.    IntflDded  for  tiie  Ute  of  Btadents  sad  the 
feewloa.    bj 


Profeesion. 


DiTlsU»a. 
JOKH  IxoBUiAUB,  BoUcitar. 


Sixth  Xditton,  in  Sra,  price  SU^  doth. 

SNSLL'S  PBINCIFLEB    OF   EQUITY.— 

Intended  for  the  nee  of  Stodente  sad  the  ProtasioiL  Sixth  Bditlon. 
To  which  ie  added,  AN  BPITOMB  OF  THB  BQUTTY  PRAGTICB. 
Third  Bditlon.  By  ABcmaiLD  Brown,  of  the  Middle  Temple,  Baarris- 
ter-at-Law,  Author  of  "  A  New  Law  Dictionary,"  fto. 

In  crown  8^.,  prioe  fe.  Bd^  eewed. 

QXnSSTIONS  ON  EQUITY.— For  Students 
pieparing  for  Bxaminatlon.  Founded  on  the  Sixth  Bdition  of  Snell'a 
"Prinoii^  of  Xqnity."  By  W.  T.  Waxtu.  Barrister-at-lAW,  Holt 
Boludar  of  the  Hononrable  Bodety  of  Gray's  Inn. 

In  orown  Sro^  prioe  8*^  eewed ;  or  interlesTed  tor  Noteii,  price  4r. 

QUESTIONS  ON   THE   LAW   OF   CON- 

TRACrrS.— With  Befervnoee  to  PdUook.  Aneon  and  Ohitty  on  Gon- 
taolB,  and  Notea  to  the  Answen.  By  Philip  Foersa  Aldrkd,  D.O.L., 
Hertford  Oollege  and  Ony's  Inn,  Ute  Examiner  for  the  TTniTeraity  of 
Oxford. 

In  royal  ISmo.,  prioe  is.  Od.,  oloth. 

EMDEN'S      METBOFOI.IS       MANAGE- 

MBNT  AND  BITILDINa  AOTS  (AMBNDMBNT)  ACT,  188S,  wMh 
Notea  to  the  Sections,  and  an  Index,  farming  a  Snpplement  to  **  The 
Law  relating  to  Boilding  Leasee,  Bnlldinff  Oontraots,'*  Ac.  By  Altbed 
BsDHZf ,  of  the  Inner  Temple,  Bairister-at-Law. 

Also,  in  loyal  ISmc,  prioe  20<.,  doth. 

EMDEN'S  LA.W  RELATING  TO  BUILD- 
ING LBASBS  AND  BUILDING  CONTRACTS,  the  Improvement  of 
land  by,  and  the  Coostmetton  of,  Bdldings.  With  a  full  Odleotion 
of  Piecedenta,  together  with  the  Statates  reUtlng  to  Building,  with 
Notes,  and  the  latesl  Oases  under  the  Tarions  Sections,  and  a  Glossary 
of  Ait^teotnral  and  Building  Tbrms.  By  Alvhso  Bmdsv,  of  the 
Inner  Temple,  BarTister-at>Law. 

**The  book  seems  to  us  a  rery  oomplete  andsatisfMstory  manual,  alike 
for  the  lawyer,  as  for  the  arohlteot  and  buHder.'*— A><ieitof^0'  Journal, 

fifth  Bditlon.  in  &to.,  prioe  %U^  dolh. 

THE  LAW  OF  COMPENSATION  under  the 

Lands  Glanses,  BsJlways  Oteoses  OonscUdation  Acts,  the  Public  Health 
Aot,  1876,  the  ArtlsBDsf  and  LAboazen*  DweUngs  Improrement  Act, 
1876,  and  other  Aots,  the  Metropolis  Local  Management  Act,  &o. 
With  a  full  CoUeetionof  FOtmsand  Precedents.  Fifth  Bditlon.  By 
9nm  Lloto,  of  the  Inner  Temple,  Banister^t-Law,  Auditor  of  "  This 
aBiToeaaion  Laws  of  Ohxistian  Countries." 


TEE  LAW  OF  OOKPOBAXIOVS. 

Seoond  Bditlon,  reyal  8to^  prioe  ils.,  dofh. 

A  TREATISE   ON  THE  BOOTBIKS  OF 

ULTRA  YIBBB:  beinganluTeBtlgaftioaof  tfaePrlMMmwfaielki>a?x 
the  Canartties,  Powers  and  Ushilltles  of  OoepaBBaaM,  snd  an 
espeetaliy  of  Joint  Stook  Oompanies.  B7  Siwahd  BBna^  MJl,  QJ^, 
London,  of  the  Inner  Temple,  Barrister  st-Lsw. 

In  preparatloa,  in  Bro^  Third  Bdttion. 

THE   FBINCIPLE8  OF  BANKBUPTCY: 

with  an  Appendix,  oontalning  the  General  Kolea ;  s  Seals  0!  Qa. 
the  Bills  ^  Sale  Acts,  1878  and  188S,  and  ttie  Boles  cC  JanoAcy,  US., 
relating  to  Bills  of  Sala  By  Bxchard  Bnrowoon^  JUL^ef  tbeK^U> 
Temjde,  Bazrister-at-Iecw. 

Third  Bditlon,  in  8to.,  price  Mi.,  dolh. 

FBINCIFLES  of  the  OBIMINAL  LAW. 

Intended  as  a  luoU  Bzpoaltion  of  the  sohjaet  Ibrthe  aaeof  etsicra 
and  the  Profession.  By  Srmoub  F.  Wtsnts,  BUIL-  JCA^  Ostrt. 
anthorof  «  A  Oonoise  Digest  of  thelBStftnteatf  <Massnd  Jwttakc* 
Seoond  Bdltion,  rerlssd  Inr  the  Author  and  Avivr  Abask,  of  t.t 
Inner  Temple,  Bsrzl8ter'«t-]^w. 

In  1  Tol.,  8to^  prioe  SU,  doth. 

A   COMPENDIUM  OF  THB  LAW  BE- 

LATING  TO  BZB0UTOB8  AND  ADMDOBTRATOBS ;  wisii  «. 
Appendix  of  Statutes,  snnotated  by  means  eC  Betewees  ts  thu  T<^ 
By  W.  Gbsoobt  Walkbb,  BJL,  of  Unool&'a  Ibob*  htBkttMH^*. 
Author  of «' The  PartiUon  Aots,  IMS  and  Itrt:  A  JGmbI  ef  tte  U* 
of  Paxtitton  and  of  Sale  in  Lieu  of  PartMlas,**  *^ 

fleoQBd  XdHlon,  in  Svn.,  ptioe  IQik  Mi 

SMITH'S  STJMMABY  of  the  LAW  AVP 

FBAOnOBIN  ADMIBALTT.    With  an  AaBenttssMMWwsI- 

of  the  Btotates  relating  to 

Shipping  Act%  AdmixaUgr  Bules  and 

and  Porms  in  Admiraltgr,  Pees  paU  end  aaswsd  la  i^fe  Aaain^t 

Dirision,  and  Porma  of  Bottomry  and 

for  tits  use  of  Btadenti  for  Honoor . 


In  8vo^  Second  BdMton,  priasltv 

LAW  OF  NEGLI 

by  the  Beosnt  DedsIaBs  of  ths  Oanrls  of 
America.   By  Bobsbt  OAMniu^  Ad  f  noils  sC 
Iinealn*S  Inn,  BsxxistH^«t'Law. 

"A  new  editton  has  appesrod  of  Mr. 
'The  Law  of  BTefl^igenoe,*  in.  whidh  ne 
ing  eases,  and  the  sigrle  of  irtdchii  ' 


Xn8T0.,niixd 

MAYNE'S  TBEATIfiB  <X 

Third  Bditlon.   BlyJomr  D.  ]Csimw«K 
st-Law,  and Luklr  Bian,  oCihs 


\*  A  CUalogue  of  Uw  Works  mtty  b9  obtBined  gratii  upon  tLpptiuthn  (0 

London :  STEVENS  &  HAYNES,  Law  Pnblishers,  Bell  % 

Spcttisuiond*  4-  Co.,  Frinten  and Lmw Stalionm,  87  Omneery Laiu,  tmdJSi 
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LIONEL    LANCELOT    SHADWELL,  BA]»i8raB^T.Liw. 

Sn  t%t  $tibs  <S^ountU> 

EDWASD  BULLOOE,  Babbistbb-at-Law. 

Sn  tte  Jbui^reme  enurt  of  gfulfitature. 

Court  of  Slpi9tal» 

ABTHUJt  OLElCEirr  EDDIS,  BOBEBT  BBUOB  BT7SSELL,  WILLIAM  BDWABD 

GOBDON,  OEOBOB  ABBOTT  STBEETEN  and  EDWABD  NASH, 

Bibbistibs-at-Law. 

mflft   Court  of  %Xi^XXt%.      /-^r-^; 

WALTEB  HENBT  MAONAMABA,  '&axaKa^t'\tai( 

Cbattttnt  BHbitfiffw  ^  *  -. 

(INCLUDING  BANKRUPTCY  APPEALS),  '  -'  ",' 

DAVID  PITOAIBN,  OBOIL  0.  M.  DALE,  ABTHUB  OOBDEBT; 
JAMBS  B.  HOBNE,  GBOBOB  ABBOTT  STBEETEN,  WILLIAM  OOWELL  DAYIES, 

LEWIS  BOYD  SEBASTIAN,  JAMES  EYBE  THOMPSON  ud 
BEGINALD  BBODBICK  SGHOMBEBa,  BABBismtB^T-LiW. 

4BueenV  S^eml^  fiDibi^um 

{INCLUDING  BANKRUPTCY), 

W.  DBOmnS   L  FOULKBS,  J.  H.  BTHBBINOTON    SMITH, 
ILBEBT  GEOBOB  KBNNEDT,  BIOHABD  HOLMDEN  AMPHLBTT,  FBANOIS  PABKEB, 
EDWABD  BENNETT  OALYEBT  and  GEOBGE  HUMPHBETS,  Babbi8TIB8.at.Law. 

^ttibaxt^  BMtooecf  and  9Umiindtp  9[>ttri^iott» 

EDMUND  FULLEB  GBIFFIN  and  HENBY  STOKES,  Babbibiib8-at.Law. 


KDITED  BY 

MONTAGU  CHAMBEBS,  okb  of  Hbb  Majbstt'b  Oouvbil, 
FBEDEBICK    HOABE    COLT   and    JOHN    GEOBGE    WITT, 

BABBI8TEB8-AT-LAW. 


OONTSNTS  OF  THIS  KUMBEK 

ASB8  Z2f  TEE  HOU8B  OF  LOBDB,  IS  THE  COUBT   OV  APPBAL  AVD  ZH  THB 

HiaH  OOUBT  OV  JUBTIOB. 

aVY  CX)TXHGIL~iMige  49  to  64.  CHAKOEBY— page  706  to  792.  QUEEirS  BENCH— pogo  449  to  498, 

PBOBATB,  DIVOBCB  AND  ADMIRALTY— page  65  to  80.        MAGISTBATES*  OASES— page  113  to  152. 

STATUTES  OF  THE  REALM,  47  VICTORLS.  Osap.  24  to  60. 

FfwUd  ^y  SjpoMinooock  db  Go.,  Law  StaUontrt  and  Printers,  New^drui  Sqvanf  London. 

F17BUBHXD  BY  F.  E.  8TREETEN,  Pwpusiob,  at  5  QUALITY  OOUBT.  CHANOBBY  LANE,      W.C. 

On  H§l9i  of  §mf  Monik;  mid  6M  bp  0U  BookmlUn. 

DooBLB  NnMBBB— Pbzob  Teit  Shilldios. 
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Now  readj,  Fourth  Edition,  price  16«.,  clotli. 

BALDWIN'S  CONCISE  TREATISE  UPON  THE  LAW  OF  BANKRUPTCY. 

With  an  Appendix,  containing  the  Bankraptej  Act,  1883 ;  General  Bnlee  and  Fonns ;  Scale  of  Coats ;  Boaid  of  Xmde 
Orders  and  Forma,  and  Orders  of  the  Bankruptcy  Jndge  of  the  High  Court;  Debtors  Acts;  and  Bills  of  8sls  Acts,  187$ 

•^  ^^^'  By  EDWABD  T.  BALDWIN,  MJl.,  of  the  Inner  Temple,  Bairister-at-Law. 

**  We  commend  the  fourth  edition  to  the  legal  profession,  and  to  the  new  OiBcial  Beceiyeis,  as  a  Ixx^  which  $baa3d  u 
once  find  its  place  on  their  shelves." — Law  Magagine, 

Now  ready,  in  crown  8to.,  price  lOs,  6<2.,  doth. 

THE     B^ISTKRXJFTOY    ^CT,    1883: 

With  Notes  explaining  its  Operation,  and  shewing  wherein  it  differs  from  the  Bankruptcy  Act,  1869 ;  the 
Rules  and  Forms,  1883 ;  &e  Debtors  Act,  1869,  so  far  as  applicable  to  Bankruptcy  matters,  with  Boles  and  1 
under;  the  Bills  of  Sale  Acts,  1878  and  1882 ;  Board  of  Trade  Circulars  and  Forms,  and  List  of  Official  Beesiven 
Costs,  Fees  a^d  Percentages;  Orders  of  the  Bankruptcy  Judge  of  the  High  Court ;  and  a  copious  Indes:. 

By  WILLIAM  HAZLITT,  Esq.,  Senior  Begistrar  in  Bankruptcy,  and  BICHABD  BINGWOOD,  MJL, 
"We  can  confidently  recommend  the  book  as  one  of  the  most  practically  useful  which  haye  yet  appeared.*—; 

Now  ready,  in  8yo.,  Third  Edition,  price  10«.  6d.,  doth. 

BINGWOOD'S  FBINCIPLES  OF  THE  LAW  OF  BANKBllFrCT 

Embodying  the  BankrupUnr  Act,  1888 ;  parts  of  the  Debtors  Act,  1869 ;  the  Bankruptcy  Appesls  (Couolj 
1884 ;  with  an  Appendix  containing  Schedules  to  the  Bankruptcy  Act,  1888 ;  the  Bankruptcy  Rules,  1883.  ete^ 

'^^^^  By  B.  RINGWOOD,  of  the  Middle  Temple,  Barrister-at-Law. 


;&al« 


a 


Thri 


Thixd  Edition,  In  8yd.,  price  lU^  doth. 
Adapted  to  the  aew  Rules  of  Pnotloe. 

A    KANUAL    OF   THE    PBACTICB    OF 

THB  BUPBEKB  OOUBT  OF  JI7DI0ATURB  in  the  Queen's  Bench 
and  CAienoery  Dlylsiona.  Intended  for  the  Um  of  Btndenti  end  the 
Piofeuion.    By  JOHX IHBBUIAUB,  SoUdtor. 

Bizth  Bdtftlon,  In  Bra,  prioe  U*^  doth. 

SNBLL'S   FBINCIFIiES    OF   EQUITY.— 

Intended  for  the  nee  of  Students  and  the  Prafesslon.  Sixth  Bdltion. 
To  which  is  added,  AN  EFrrOMB  OF  THB  BQUITY  FRACmCB. 
Third  Bditfon.  Bj  Archibald  Brown,  of  the  Middle  Temple,  Barria- 
ter-at-Law,  Author  of  *<  A  New  Law  Diotionary,"  4ba 

In  crown  Sro.*  prioe  St.  9d*^  sewed. 
QUESTIONS    ON    EQUITY.— For    StndenU 

preparing  for  Bzamlnatton.  Founded  on  the  Sixth  Bdltion  of  Snell's 
**Princiides  of  Bquity.**  By  W.  T.  Waitk.  Barrister-at-lAW,  Holt 
^holar  of  the  Honourable  Sode^  of  Oiay's  Inn. 

In  orown  8to.,  prioe  St.,  sewed ;  or  interleaTed  for  Notes,  price  4i. 

QUESTIONS  ON   THE   LAW   OF   GON- 

TBACTS.— With  Beferenoes  to  PoUodc,  Anson  and  Ohitty  on  Oon- 
traota,  tOLd  Notes  to  the  Answen.  By  Psnup  Fobtbb  Aldrsd,  D.O.L., 
Hertfoxtl  Odlege  and  Gray's  Inn,  late  Examiner  for  the  University  of 
Oxford. 

In  royal  ISmo.,  price  U.  6d.,  doth. 

EMDEN'S      METBOFOLIS       MANAGE- 

HBNT  AND  BUILDING  ACTS  (AKBNDMBNT)  ACT,  188S,  with 
Notes  to  the  Sections,  and  an  Index,  forming  a  Supplement  to  **  The 
Law  relating  to  Building  Leases,  BnildlnR  Contracts,"  Ac.  By  AurBSD 
Smdbc,  of  the  Inner  Temple,  Barrister-at-LftW. 

* 

Also,  in  royal  Umc,  prioe  SOt.,  doth. 

EMDEN'S  LAW  BELATINQ  TO  BUILD- 
ING LBASBS  AND  BUILDING  CONTRACTS,  the  Improvement  of 
Land  by,  and  the  Construction  of.  Buildings.  With  a  fuU  Oollectlon 
of  Precedents,  together  with  the  Statutes  rdaUng  to  Building,  with 
Notes,  and  the  latest  Oases  imder  the  various  Sections,  and  a  CHossaiy 
of  Architectural  and  Building  Terms.  By  Alfkkd  Sxoxv,  of  the 
Inner  Temple,  Barrister-at-Law. 

.  "The  book  seems  to  us  a  very  oomplete  and  satisfactory  manual,  alike 
for  the  lawyer,  as  for  the  arohiteot  and  builder."— Aolidfort*  /owmoA 


Fifth  Bditkm,  in  Sm^pcleette,' 

THE  LAW  OF  0OMFBN8ATI0N 

Landa  Oaiiaes,  Raflways  Obnaes  Oooaot&Mon 
Act,  187ft,  the  Azttssna*  and  LabooMnT 
187S,  and  other  Aots,  the  Ifetropdte 
With  a  fuU  Odleetion  of  Fonna  and 
Bm  Llotd,  of  the  Inner  Tmple. '. 
Boooesslon  Laws  of  Ghriatiaa  Ooonlriei." 

THE  LAW  OF  COBFOSUHHR. 

Second  Editicn,  royal  >T0b.ptieeOi;.^Wfc. 

A  TREATISE  ON  THB  pOUBIEl 

ULTRA  VIBBS:bebigBnInTSStigatlaBOfMMM)itai«IU 
the  Qipadtfas  Powers  and  Uabiltltai  of 
espedally  of  Joint  Stock  Oompaniflk   ByaWA 
London,  of  the  Inner  Templa,  BanlatT  rt  I^wr, 

Tl^rdJIdition,  In  8v0k,  prioe 

of  the 

Intended  aa  a  hadd  Bxpodtloa  eC 
and  the  Proterion.    B;y  Bmnavu  F. 
anthorof  «  A Ooodaa XMgert of  the 
Seoond  Bdltkm,  ravlaed  by  Um 
Inner  Temple,  Barrister-efe-Law. 

Inl  voL,8va,itlM! 

A  coMPEE-Ditnc  cm 

LATING   TO   ESEOUTOBB  ANB  ,ir_ 
Appendix  of  Statutes,  annotated  bif  BMail  et 
By  W.  Gbboort  Wauobr,  BJl«  oC 
Aathor  of  "  The  Partition  Aote,  1 
of  Partition  and  of  Sale  in  Ltea 

8eooniBd]«loiLl»ito| 

SMITH'S  SUMKABT 

PRAOTIOB  IN  ADMIRALTX; 
of  the  Statutes  relating  to  ;:. 
Shipping  Acts,  Admlnlt^BviBe 
ana  Fonns  In  Admlal^k  "    ' 
Division,  and  Vonna  of 
for  the  ose  oC  StadsDtBfoc 

InBvOka  SeeoMd 

THB  LAW  OV 

by  the  Beocnt 
America.  1^' 
LlneoUi*a  Ian,  Bin 

"AneweditlDntaee 
*TbaLawof  K( 
Ing  onnnii.  and 
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In  1  Tol.,  royal  8to«,  price  30tf.,  cloth. 

THE  UW  RELATINB  TO  THE  SALE  OF  GOODS  &  COMMERCIAL  AOENCV. 

By  BOBEBT  CAMPBELL,  M.A.,  of  Linooln'B  Inn,  Bamster-at-Law ;  Advocate  of  the  Scotch 
Sar,  and  late  Fellow  of  Trinity  Hall,  Cambridge ;  Author  of  "  The  Law  of  Negligence,"  etc. 

"  The  portions  of  Hr.'Campbell'e  treatise  devoted  to  Maritime  Law  and  to  the  Law  affecting  the  Stock  Exchange  are  fiill 
of  valuable  matter,  which  we  can  only  thus  smnmarily  indicate.  His  book  wiU,  we  are  convinced,  prove  of  great  service  as 
ft  thonghtfal  and  dear  exposition  of  a  branch  of  law  of  practical  interest,  not  only  to  the  legal  profession,  but  also  to  the 
merchant,  the  shipper,  the  underwriter  and  the  broker,  and  to  the  mercantile  commonity  generally." — Loam  Mag<uin$, 


In  8vo^  prioe  6«.  (M.,  cloth. 

THE  CUSTOMS  and  INLAND  BEVENUE 

ACTS,  1880  and  1881  (4S  Vict.  o.  14.  and  44  Vict.  o.  12),  so  fax  M 
t^'v  relate  to  the  Probate,  Legacy  and  Succeflsion  IhitieB,  and  the 
L'liicfioD  Acoonnta.  With  an  Introduction  and  Notea.  By  Alfbbd 
11  s  N^oK.  Sm}.,  Controller  of  Legacy  and  Suooeasion  Dutiea. 

*««  Thia  forma  a  Supplement  to  the  Third  Edition  of  the  Probate, 
Legacy  and  Suooeosion  Duty  iicta,  by  the  eazne  Author. 

Third  Bditloo,  1  voL,  8vo.,  price  SC«.,  doth. 

THE    SBOBATE,   LEQACY,  AND    SUO- 

C :k>SION  DTTTY  AOTS,  Incorporating  the  Caaea  to  Michaehnaa  8tft> 
t  !:k-<u  187S.  By  AuniKD  Havsok,  Esq.,  OontroUer  of  Legacy  and  Soo- 
ol^^iun  Dutiea. 

Now  ready,  In  Sra,  price  6ii.,  cloth. 

THE  CONVEYANCING  AND  LAW  OP 

IT.OPERTT  ACT,  together  with  the  Bolidtor'a  Bemuneration  Act, 
Ht  ji  4S  Yict.  CO.  41  and  44,  with  an  Introduction,  Notea  and  a  full 
li  lex.  By  Stditbt  B.  Williams,  of  Lincoln'a  Inn,  Barrister^it-Law, 
A.thorof  "The  Law  and  Fraotice  relating  to  PetiUona  in  Chancery 
6ki.J  Lonaqy." 

In  8to.,  prloe  21«.,  cloth. 

A  COMPENDIUM  OP  THE  IiAW  Re- 
lating TO  EXECITTORS  AND  ADKINIBTBATORS,  with  an  Ap- 
;<  r  dix  of  Btatutea,  annotated  by  meana  of  reCerenoes  to  the  text.  By 
\\ .  G^oixioRT  Wauur,  BJL,  of  Linooln'i  Inn,  BarriBter-at-Law,  Anihor 
'f  '  The  Partition  Acta,  1868  and  1876 ;  a  Manual  of  the  Law  of  Par- 
tition and  of  Sale  in  Lieu  of  Partition.'* 

Beoend  Edition,  I  thick  toI.,  8to.,  4Sf.,  dotli  extra. 

A  MAQISTEBIAL  and  POLICE  GUIDE. 

I  e.i]g  the  Statute  Law,  including  the  Session  of  48  Vict.,  1880.  With 
^  <  tcs  and  Referenoea  to  the  most  recently  decided  Caoea,  relating  to  the 
Ip  calore,  Juriadiction  and  Dutiea  of  Magistntea  and  Polioe  Anthotl- 
*.;•«.  With  an  Introduction,  for  the  most  part  re-written,  showing  the 
<  r.cml  Procedure  before  If  agirtrates,  both  in  Indictable  and  Summary 
y..'Mn  aa  altered  by  the  Summary  Juriadiction  Act,  1879,  together 
u  n\  the  Rulea  under  the  aaid  Act.  Second  Edition.  By  Hsmbt  G. 
<i.  jT^xwooD,  Stipendiary  Magistrate,  and  Tkhflb  C.  Habxix,  Chief 
(.ark,  Lambeth  Polioe  Court. 

"  We  have  hen  our  ideal  law  book.    It  may  be  said  to  omit  nothing 
«  Lich  it  ought  to  contain.**— Xmv  IVmei. 

In  8T0.,  prioe  SI«.,  doth. 

ENGLISH      CONSTITUTIONAL       HIS- 

T 'UY  from  the  Teutonic  Invasion  to  the  present  time.  Designed  as  a 
Te^^Book  for  Studenta  and  others.  By  T.  P.  TABwnLi<-LAKaMSAn, 
L.C.L.,  of  linooln's  Inn,  Barrister-atrLaw,  late  Tutor  on  Constitutional 
I  iw  mnd  Legal  History  to  the  Four  Inns  of  Court,  and  formerly 
^:r<rlan  Scholar  in  the  University  of  Oxford.  Second  and  enlarged 
c'Ltlou,  entirely  revised,  and  in  many  parts  rewritten. 

"  As  it  now  stands  we  should  find  it  hard  to  name  a  better  text 
fcx.tjk  on  Bngliah  Constitutional  History."— ApMcfrorf*  JovmaL 

Fourth  Bdition,  Bvo.,  prioe  ISi.,  oloth. 

THE  LAW    OP   PIXTUBES,  in  the  principal 

r>  .ttiriD  of  Landlord  and  Tenant,  and  in  all  other  or  general  rriations. 
\  <  irth  Edition.    By  A.  Bbowv ,  M  JL,  BarriBter-at>Law. 

Second  Bdition,  8to.,  price  7«.,  cloth. 

A  SUMMABY  of  the  LAW  and  PRACTICE 

IN  THB  BCOLBSIASTICAL  COTTBTa— Intended  for  the  use  of 
^-uUnts  for  the  Honours  Bzamtnation.  Second  Edition.  By  T. 
1    -.TAcx  SmTH,  of  the  Inner  Temple^  Banl6ter4it-Law,  Author  of 


A  a 


uuralty  Law  and  Company  Law.' 


Third  Bdition,  in  8to.,  prioe  7$^  doth. 

SELP.PBEPABATION    for   the    INTEB- 

lOEDIATB  EXAMINATION,  aa  it  exists  on  Stephen's  Commentaries. 
Containing  a  complete  course  of  study,  with  statutes,  onestions  and 
advice,  and  intended  for  the  use  of  all  articled  clerks  who  nave  not  yet 
passed  the  intermediate  examination.  By  John  IirnBRMAUB,  Solidtor, 
Author  of  "  Self-preparation  for  the  Final,"  "  Manual  of  Practice,*^ 
*'PrincipleB  of  Common  Iaw,"  &o. 

In  8vo.,  prioe  U,  tdUt  oloth. 

A   COLLECTION  OP  LATIN  MAXIMS, 

UteraUy  translated.    Intended  for  the  use  of  Students  for  aU  L«gu 

In  8vo.,  prloe  U^  oloth. 

THE  LAW  BELATING  TO  CHARITIES. 

especially  with  reference  to  the  VALIDITT  and  CONSTRUCTION  of 
CHABITABLB  BSQUBSTS  and  OONTXTANCINa.  By  FmniKAirb 
IL  WHrnaronn.  of  Linooln's  Inn,  Bairistflr-at-Law. 

In  2  Tola.,  royal  8to.,  prloe  70«.,  doth  lettered. 

THE     LAW     BELATING     TO      SHIP- 

MASTBRS  and  SBAMBN  :  their  Appointment,  Dutiea,  Powers,  Bighta, 
Liabilities  and  Bemedles.  By  Josxph  Kat,  Esq.,  MJL,  Q.a,  en  the 
Northern  Circuit ;  Solicitor-Ooieral  of  the  County  Palatine  of  Durham  ; 
one  of  the  Judgea  of  the  Court  of  Becord  for  the  Hundred  of  Salford. 

In  1  ToL,  8vo.,  price  8«.,  doth. 

LEADING    STATUTES    SITMMABISEBt 

for  the  use  of  Studenta.  By  Ervibt  C.  Thomab,  Baoon  Scholar  of  the 
Hon.  Socie^  of  Gray's  Inn,  late  Scholar  of  Trinity  College,  Oxford, 
Author  of  "  Leading  Cases  in  Constitutional  Law  Briefly  Stated.'* 

In  8vo.,  price  18a,  oloth. 

THE  LAW  and  PRACTICE  BELATING 

TO  PETITIONS  IN  CHANCERY  AND  LUNACY.  Including  the 
Settled  Estates  Act,  Lands  Clauses  Act,  Trustee  Act,  Wlnding-upPcti- 
tions.  Petitions  relating  to  Solidtora,  Infknta,  &c.  With  an  Appendix 
of  Fbrms  and  Precedenta.  By  STmrsr  B.  Wtt.uamh,  of  Linoours  Inn, 
Barrister-at-Law. 

*'  The  book  is  furnished  with  a  selection  of  forms  and  precedents ;  the 
arrangement  of  matter  seems  convenient,  and  we  have  found  it  easy  to 
oonsult.  We  b&ve  not  observed  any  important  omission  within  the  sot^ 
o(  the  treatise ;  and  the  writer  deserves  the  nraise  of  having  put  to- 
gether with  some  skill  an  nnpietending  work,  which  is  at  leaat  more 
useful  than  certain  larger  law  books  we  know  oV'-SolicUor^  JourwA, 

In  I  toIh  8vt>.,  prloe  ISs.,  oloth. 

A    COMPENDIUM    OP    BOMAN     LAW 

FOUNDBD  on  the  INSTITUTES  of  JUBTINIAN  ;  together  with 
Examination  Questions  set  in  the  University  and  Bar  Examinations 
(with  solutions),  and  definitions  of  leading  terms  in  the  words  of  the 

{trindpal  authorities.    By  Gobdox  Campbxu^  of  the  Inner  Temi^e. 
ate  Sdiolar  of  Exeter  College,  Oxford ;  M.A.  Oxfonl  and  Cambridge ; 
Author  of  *' An  Analysis  of  Austin's  Jurisprudence." 

Second  Edition,  in  8vo.,  prioe  tK,  dotb. 

A  SUMMABY  OP  JOINT  STOCK  COM- 

PANrBS*  LAW.  By  T.  Bubtacb  Smixb,  of  the  Inner  Tonple,  Baxria 
tar-at-Law. 

*'  Law  Studenta  may  wdl  read  it ;  for  Mr.  Smith  has  very  wisely  been 
at  the  pains  of  giving  his  authority  fbr  all  his  statements  of  the  law  or 
of  practice,  as  applied  to  Joint-stock  company  boaineaB  osually  transacted 
in  soUdtors'  ohambers."~Zaw  Time*,\ 


London:  STEVENS  &  HAYNES,  Law  Publishers,  Bell  Yard,  Temple  Bar. 

[Coniifmed  on  ne^tpage. 
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Now  ready,  in  8ro.,  Fonith  Editaon,  prioe  25s,  doth. 

MATNE'S  TREATISE  ON  DAMAGES. 

Fourth  Edition,  by  JOHN  D.  MAYNE,  of  the  Inner  Temple,  Esq^  Barrister-at-Lav,  and  LUULET  RlfTTH^ 

of  the  Inner  Temple,  Esq.,  one  of  Her  Majeet/s  ConnseL 

The  present  edition  has  been  earef ally  revised  and  corrected,  so  as  to  bring  it  into  accordance  with  the  recent  cha&g9k 
in  procedure  and  legislation.  Much  obsolete  matter  has  been  omitted ;  the  chnptar  on  Penalties  and  loquidatrd  Damie« 
has  been  to  a  great  extent  revritten ;  and  a  new  chapter  has  been  added  on  Breach  of  StatnUny  Obligations.  The  fiiitcn 
believe  that  this  issue  will  be  found  to  contain  every  English  and  Irish  dedsion  of  any  importance,  heiuing  upon  the  law  d 
Bamages,  which  has  been  reported  since  1877> 

In  1  vol.,  8vo.,  price  16».,  doth. 

THE  LAW  AND  PRACTICE  RELATING  TO  THE  ADMINISTRATION 

OF  THE  ESTATES  OF  DECEASED  PERSONS 

BY    THE    CTLANCERY    DIVISION    OF    THE    HIOH    COUBT    OF    JUBTICB. 

fFUh  an  Addenda  giving  the  alteratums  under  the  new  Bales  of  Practice,  and  an  Appendix  of  Orders  and  FormSt  mnotated  h 

Beferences  to  the  Tsxt. 

By  W.  GBEGORY  WALKER,  B.A.,  Author  of  "  The  Partition  Acts,  1868  and  1878 :  a  Manual  of  the  Law  of  Psztiti'  c 
and  of  Sale  in  Lieu  of  Partition,"  "  A  Compendium  of  the  Law  of  Executors  and  AdmhsistiatorB,''  and  EDGAB  J. 
ELGOOD,  B.GJL,  M.A.,  both  of  Uncoln*s  Inn,  Barristers-at-Law,  and  late  Scholars  of  Exeter  College,  Oxfind. 

"  All  those  haTing  the  conduct  of  administration  actions  will  find  this  work  of  great  assistance ;  it  ootsts  the  whole  groiusi 
of  the  law  and  practice  from  the  institution  of  proceedings  to  the  final  wind-up.*' — Law  Times, 


Now  roftdj,  in  demy  ISmo.,  price  6«.,  cloth. 

l»    LAW    OF    SAVINGS   BANKS 

SINCR  1878  :  with  a  Digest  of  Decisions  made  by  the  Chief  Begistiar 
and  Assistant  Begiatran  of  Friendly  Societies  from  1878  to  1882,  being 
a  Supplement  to  the  Law  Belatlng  to  Trustee  and  Post  Office  Sayings 
Banks. 

In  8tom  prioe  1S«.,  cloth. 

THIS    LAW    AND   PBACTICE   OF   DIS- 

OOVKBT  IN  THE  8TJPBBMB  COITBT  OP  JU8TICB.—Wlth  an 
Appendix  of  forms.  Orders,  &o.,  and  an  Addenda  giving  the  alterations 
under  the  New  Boles  of  Practice.  By  Olabsnc!!  J.  Psilb,  of  the 
Inner  Temple,  Barrister-at-Law. 

Second  Edition,  8to.,  price  18«.,  doCh. 

PBINCIPLES  OF  CONVEYANOINa.-An 

Ssmentary  Work  tat  ttie  Use  of  Stodeats.  By  Hnmr  0.  Dbaxx,  of 
IJnooln's  Inn,  Barrlster^t-Law. 

%e  In  this  Edition  axe  incorporated  all  the  important  changes 
effected  by  the  Conveyancing  Acts,  1881-S,  the  Settled  Land  Act,  1883, 
and  the  Karxied  Women's  Property  Act,  188S. 

In  ISmo.,  price  6j.  6d.,  cloth. 

INDEBMAUB'S     CONCISE     TBEATISE 

ON  THE  LAW  OF  BILLS  OF  SALE ;  for  the  use  of  Lawyers,  law 
Sta4/ents  and  the  Fablio,  embracing  the  Acts  of  1878  and  188S. 

Fart  1.— Of  Bills  of  Sate  genenUly.  Fart  3.— Of  the  Execution,  At- 
testation and  Beglstration  of  BiUs  of  Sale,  and  satisfaction  thereot 
Put  8.— Of  the  effect  of  Bills  of  Sale,  as  uainst  Creditors.  Pturt  4.— 
Of  seizing  under,  and  entoxoing  Bills  of  Sala  Appendis>-f  ornis. 
Acts,  4^ 

In  royal  8to.,  price  8«.,  doth. 

ANALYTICAL  TABLES  OF  THE  LAW 

OF  BBAL  FBOPEBTY.— Drawn  up  chiefly  from  Btbphbm's  Black- 
STOin^  with  Notes.  By  0.  J.  Tabbiko,  of  the  Inner  Temple,  Banrister- 
alhLaw,  Author  of  **  Chi^ters  on  the  Law  rdating  to  the  Colonies." 

Oohtzntb  :— Tabte  I.  Tenures.  IL  Estates,  according  to  Quantity 
oC  Tenants*  Interest.  III.  Estates,  according  to  the  time  at  whioh  the 
lattrest  is  to  be  enjoyed.  IV.  Estates,  according  to  the  number  and 
oonneotion  of  the  Tenants.  V.  Uses.  VI.  Acquisition  of  Estates  in 
land  of  freehold  tenure.  VII.  Inooxporeal  Hereditaments.  VIIL  In- 
oocporeal  Hereditaments. 

In  1  Tol.  8to.,  price  13«.,  doth. 

CHAFTEBS  ON  THE  LAW  BELATING 

TO  THE  COLONIES.  To  which  is  appended  a  Topical  Index  of  Cases 
dedded  in  the  Privy  Council  on  Appeal  from  the  Colonies,  the  Channd 
Idands  and  the  Ide  of  Han.  Beported  in  Acton,  Knapp,  Moore,  the 
Law  Jonxnd  Beports  and  the  Law  Bepoxts  to  July,  1883.  By  Ohablrb 
Jamb  Tabsiso,  of  the  Inner  Temple,  Barrister-at-Law. 


In  8T0..  Second  Bdltloo,  price  80i^dfltk> 

THE  LAW  of  COFTBIGHT,  IN  WOBKS 

OP  UTEBATUBB  AND  ABT;  Including  that  of  tte  Smna*  KoLr. 
Bngraring,  Scnlptore,  Fainting,  Pfaotogxaptiy,  and  OraaaBcatal  sa! 
Useful  Dedgns;  together  with  InUnmUaoaX  and  VSscdpi  Oonrrigbi. 
with  the  Statutes  relating  fbereto^  and  BfefBrenesa  to  fte  Ea^di  aS 
American  Decisions.  By  Waxtcb  ABTBun  Oonvaai,  of  Urn  Middkf 
Temple,  Barrister-at-Law. 


Seoond  Edition,  In  8T0.,  priOB  Ml:,  I 

A  NEW  LAW  DICTIONABY  AND  IN- 

STITT7TB  OP  THE  WHOLE  LAW;  for  the  VM  it  atadaati.  tu 
Legal  FroCeesion,  and  the  Fnblic.  Ely  AsOHauift  9toMnv,  of  ^ 
Middle  Temple,  Bairister-«t-Law,  ILA.  SSin.  aaft  Omb.,  aad  B.C.L 
Oxon. ;  Editor  of  **  SoeO's  Frinoiplas  of  BraUy,  williflnMloms  of  th« 
Eq[nitj  Fxaotloe.''   Second  Bdlftloii,  reriaed  aaA  < 

Second  Edition,  in  One  Yolnm^ 

SBECEDENTS  OF 

THE  JUDIGATUBB  ACTS  in  tha 
Dirislons,  with  Motes  eKpHanataKT  of  ttw 
and  Oronnds  of  D^anoe ;  and  an  In^ 
Bules  and  FxlnciplBS  of  Flaadlng  «i 
down  to  the  present  time.   By  Jonr 
Temide,Bazrister-at-Law.  ftnd  lOxM  W^ 
Inn,  Bsnister-at-Law.    Seoond  Bdlfioii 
and 8. C.  Kaoaskis, of  Grny*s|]in, 


a  UNBSB 


of  Ac«a 
^nthapras&i 


«C  tte  lfU£» 
;  of  Grftjt 


_A  CONCISE  TBEAiraai  Ott 

OmBNATIONAL  JXTBiaPEUDSBOi^BiVlC 
Bnglidi  Oonris.   By  Jobv  ATJu^^py  wvKOLe^ 
ter-at-Law:  Ohanoelloi's Legftl  Ue^OtRSmlL^ 
of  International  hsm,  Oaml^idge  Itetfiiittfc  HM^i 

In8T0b,mili 

THE  MABBTED 

AOTB,  1870,  1874  and  188S. 
and  an  Appendix  of  the  Ante 
late  J.  B.  Gkiviixb;  BA 
Fifth  Editlea.  by  &  WoKKONim 


Xnmyil 

QUABTEB  satum 

Meonmof  Oenexal  F)BMtifleli| 
Sessions.   By  JTBiDwaa 
rister-at-lAW,  and  Beeokdir  «f 


V  ^  MaloguB  of  Lbw  Worki  may  b$  obtained  gratia  upon  appfio^thn 

London :  STEVENS  &  HATNESi  Law  PabUsheni 


BpoUiawoode  f  Co^  Frinten  and  Lmw  StaHorma,  JSTw-llnMl 


)1 .  d 

THK 

LAW    JOURNAL    EEPOETS. 

PART  10.    OCTOBER,  1884. 

VOL.  Lm.      NEW  SEBIES. 
MOTSrSL   LANOELOT   SHADWELL,  BABBiBxnhiT.LiW. 

Sn  tit  l^ri^is  ^ountil, 

SDWAHD  BULLOOK,  BABsrsm-AT-Liw. 

Court  ot  iSppeal, 

ABTHDB  OLBMENT  BDDIS,  BOBEBT  BBUOB  BUSSELL,  WIUiIAM  BDWABD 
GOBDON,  GEOBGE  ABBOTT  STBEETEN  and  EDWABD  NASH, 

WALTEB  HENBY  MAGNAMABA,  BiBuma^T-LiV- 

ijaSfCLUDINQ  BANKRUPTCY  APPEALS),  "^ :.----^ 

DAVID  PITOAIBN,  OEOIL  0.  M.  DALE,  ABTHUB  OOBDBBY, 
JAMBS  B.  HOBNE,  GBOBGB  ABBOTT  STBEETEN,  YHLLIAM  OOWELL  DAVIBS, 

LEWIS  BOYD  SEBASTIAN,  JAMES  EYBE  THOMPSON  and 
BEGINALD  BBODBIOK  SCHOMBERO,  BA]UUSTIB8.AT-Liw. 

^uttiiV  95cnc|^  B>itii]B(Bott 

{INCLUDING  BANKRUPTCY), 

W.  DBdMUS  L  F0TJLE3!S,  J.  H.  BTHEBINGTON   SMITH, 
ILBEBT  GBOBGE  KENNEDY,  BIOHABD  HOLMDEN  AMPHLETT,  FRANCIS  PABKSB» 
BDWABD  BENNETT  OALVEBT  and  GEOBGE  HUMPHREYS,  Bauii8tib8.at.Law. 

f^nribottt  S^octt  and  SIthnistdtp  SDtbi^loitt 

BDMUND  FULLEB  GBIFFIN  and  HENRY  STOKES,  BAua0XiB8-AT.LAW. 


TgniTKH  BY 

H0NTAGT7  CHAMBERS,  ohb  of  Hbb  Majbstt'b  CoxnvBiL, 
FREDEBICE    HOARE    COLT   and    JOHN    GEOBGE    WITT, 

B1SBI8TBBS-AT-LAW. 


CONTSNTS  OF  THIS  NXTMBBB. 


ASB8  IN  THB  HOUBB  OV  fLOBDB,  IV  THX  0OI7BT  OV  ASCTAL  AlTD   OT  TBM 

HXGE  OOI7BT  OW  jnTOTXOX. 

;  ANOEBY—iagt  793  lo  873.      QUESETB  BENCH— pa«9  497  to  620.       MAGISTBAlTBS'  CASES— pag«  I5t  to  160» 

SIATUTES  OF  THE  REALBC,  47  TICTOBLfi»  Ckap.  61  to  78, 


FrinUd  6y  SpcUitwoode  S  Oo.,  Law  auokmera  and  PWrUen,  NmO'dnd  Sqyutf^  London^ 

FUBLDBHZD  BY  F.  &  SZKEETEN.  Fbopbotob,  at  6  QUALITT  OOUBT,  CHAKCEB7  LANE,  If  A 

OmUklM  of  $my  Month;  md  Sold  bg  all  BookMm. 

SniGLi  NuMBia— Puoi  Fitb  8hillqig8. 


C   a  ] 


Nov  ready,  Fourth  Edition,  price  16$,,  doth. 

BALDWIN'S  CONCISE  TREATISE  UPON  THE  LAW  OF  BANKBUPTCT. 

'    With  an  Appendix,  containing  the  Bankmptej  Aet,  1888 ;  (General  Bnlee  and  Forms ;  Scale  of  Ooeta ;  Board  of  IMi 
Orders  and  Forms,  and  Orders  of  the  Bankruptcy  Judge  of  the  High  Court ;  Debtors  Acts ;  and  Bills  of  Sale  Afld^  187B 

and  1882.  ^y  EDWABD  T.  BALDWIN,  MJL,  of  the  Inner  Temple,  Baixister-at-Law. 

*' We  oommend  the  fburth  edition  to  the  legal  profession,  and  to  the  new  OfBcial  BeceiTeis,  as  a  book  which  dioold  tt 
cnee  ^nd  its  place  on  their  shelves." — Law  Magazine. 

Now  ready,  in  crown  8vo.,  price  10s.  6(2.,  doth. 

THE     B-A.NK:IIXJI>T0Y    ^CT,    1883: 

With  Notes  explaining  its  Operation,  and  shewing  wherein  it  differs  firom  the  Bankruptcy  Aet»  1869 ;  the 
Boles  and  Forms,  1883 ;  the  Debtors  Act,  1869,  so  far  as  applicable  to  Bankrupt<7  matters,  with  Bnlea  and  ] 
voder;  the  Bills  of  Sale  Acts,  1878  and  1882 ;  Board  of  Trade  Circulars  and  Forms,  and  Idst  of  OfBcial  BeoetTers 
Costs,  Fees  and  Percentages ;  Orders  of  the  Bankruptcy  Judge  of  the  High  Court ;  and  a  copious  Index. 

By  WILLIAH  HAZLITT,  Esq.,  Senior  B^tiar  in  Bankruptcy,  and  BICHAHD  BINGWOOD,  M.A., 
'*  We  can  confidently  recommend  the  book  as  one  of  the  most  practically  useful  which  have  yet  aiipeazed." — ^ 

Now  ready,  in  8yo.,  Third  Edition,  price  10«.  6^.,  doth. 

BINOWOOFS  FBnrCIFLES  OF  THE  LAW  OF  BANEBUFTCIT: 

Embodying  the  Bankruptt^  Act^  1888 ;  parts  of  the  Debtors  Act,  1869 ;  the  Bankruptcy  Aroeals  (County  Courts)  Act, 
1884 ;  with  an  Appendix  containing  Schedules  to  the  Bankruptcy  Act,  1883 ;  the  Bankruptcy  Bules,  1888,  etc,  etc.    "*'^~' 

^^^^^  By  B.  RINGWOOD,  of  the  Middle  Temple,  BarristewM>Law. 


Seals  flf 


Kow  ready,  Berenth  Edition,  in  Sro.,  price  Sf «.,  doth. 

SNBIJi'B   PBINOIFLES    OF   EQITITY.— 

Intended  for  tbe  use  of  Stodonte  and  the  Ftttfeasion.  Seventh  Bditlon. 
To  which  is  added,  AN  EPITOMB  OF  THB  BQTJITY  FRA.OTICE, 
Vonrth  Edition.  By  Abobibald  Browv,  of  the  Middle  Temple,  Bw- 
zisfta>at-lAW,  Anthor  of  *'  A  New  Law  Diotionaiy,"  &o. 


Now  ready,  in  Sro.,  price  Sf^ 

QUESTIONS  OBT  EQUITY.— For  Students 
pmaring  for  Examination.  Foonded  oa  the  86T«nth  Bditlon  of 
Baell'B  *^Frinoi]dflB  of  Equity."  By  W.  T.  WAm;  Baxxiater*at-lAW, 
Hcftt  Soholajr  of  the  Hononxable  Society  of  Gray's  Inn. 

Third  Edition,  In  Sro.,  price  12&,  doth. 
Adapted  to  the  new  BnleB  of  Practioe. 

A   MANUAIi    OF   THB    FBA.CTIOB    OF 

THE  SUFBBHE  OOUBT  OF  JUDIOATXTBE  In  the  Qoeenl  Bcneh 
and  Chaoofliy  Dirialons.  Intended  tac  the  Uio  of  Stadenta  and  the 
Frdfeaaion.   Qy  Jokv  Ihdbmaub,  Solicitor. 

ZnorownSto.,  price  U^  aewed ;  or  interleaved  for  Notea,  price  4«. 

QUESTIONS  GJX  THE   LAW  OF  COET- 

TBACrrS^— with  Beferenoee  to  Pollock,  Anaon  and  Ohitty  on  Oon^ 
traeta,  and  Notea  to  the  Answera.  By  Philip  Fobtbb  Aldrkd;  D.O.Ih 
Hertford  Ckdlege  and  Gray's  Inn,  late  Examiner  for  the  Univerai^  of 
Oaford. 

In  leyal  ISmo^  price  S«.  Sd.,  oloth. 

EMDEITS  METBOPOLI8  MANAGE- 
MENT AND  BUILDING  A0I8  (AMENDMENT)  ACT,  188S,  with 
Notea  to  the  Seotiona,  and  an  Index,  fbrming  a Sapplement  to  "The 
Law  veUting  to  BoOding  Leasee,  Bnildinff  OontzaotBk''  &o.  By  AxJrBXD 
Bkdbi,  of  th«  Inner  Temple,  Barriatar*«t-Law. 

Alao,  in  royal  19mo.,prSoeSO«.,  doth. 

Eia>EN'S  LAW  BELATINa  TO  BUTLD- 

QTG  LEASES  AND  BUILDING  OONTBACTS,  Idle  ImprovemenI  of 
Laodhy,  and  the  Ooostraotion  of,  Baildinga.  With  a  full  OoBeotion 
of  Praeedsnta,  togather  with  the  Statatea  rahiting  to  Building,  with 
Notea,  and  ihalateatOaaeannder  the  Tarions  8ecttons,aDd  a  Gloawry 
aC  ArdhttaotoBal  and  Building  Terma.  By  Alvbid  BKDnr,  of  the 
Inner  Ttanple,  ^airiatarnitJLAW. 

Hnw  hook  aaema  to  «s  a  Tecy  complete  and  aatisfaotocy  msnoal,  alike 
for  tbe  tewyar,  as  for  tbe  arohitaot  and  bnilder.''-^SMIetor«*  /oamat 


A&  LAW. 


Fifth  Edition^  In  8?a,  prioe ! 

THE  lAW  OF  COMPENSATION  imto  tte 

lands  GhMises,  Baawaya  Oansea  OonaoUdatba  Aota^  tha  Pobtto  Hiarilh 
Act,  187»,  tha  Aridaani*  and  Lahooxw^  Dwellings  Duiiiwttsat  lot, 
187ft,  and  other  Acte,  tha  MetropoUs  Local  MangWMBt  Aet»  Ae. 
With  a  foil  OoUeotionof  VbmaandPtwedaniB.  nMh  EdlliaB.  Br 
Bnoi  Llotd,  of  tha  ImMrT>mpl«,Bairialsr«I^Lnr;  litter  sC*  Til 
BnoosMlon  Laws  of  Ghilstiaa  OonntrieB." 

THB  LAW  07  COBMBATXOn. 

Second  Edition,  royal  8to^  priaa  ttt,  siai^ 

A  TBSATISE  ON  TBGB  DOOTBIHB 

ULTRA  VIBES:  being  an  Inreatlgatlon  of  tha 
tbe  OMadtlea.  Powsa  and  LJaHlltlsa  o(  ~ 
eapeolaUy of  Jcbt Stock Companlea.   l^anruui 
London,  o<  tha  Inner  Temple,  BaRiater«ifc-Law. 

Third  Editioo,  in  8vo.»  price 

PBINCIPLES^  the    ~ 

Intanded  ae  a  tadd  Ezpoattion  of  the 
and  the  riofteainn    9y  Smtova  V. 
astfaorof  *«AOotieIaaDigeBtof  the" 
BaeoBd  Edition,  rariaad  br  the  Aattoc 
Xmur  Ttaiple,  Bairister<o^£sKW. 

In  1  ToL,  8vq,  ptioe  JUjuelOlhi* 

A  OOMPENDIXJM  OFTO»  »Wr 

LATING   TO   BXBOUTOBS  AND   ASOBOmniSSti 

Appendiz  of  Statutes,  annotated  hy  neam  «( 
By  W.  Gbboost  Wauob,  B^  of  lAmtMn  Tm 
Anther  of  "  The  Pktftitlon  Acta,  1888  and  mis  A 
of  Partition  and  of  Sale  in  Ilea  of  PariillD%^  M 

8aooiidBdlllon,lii8T«^ 

SMITH'S  SUHHABT 

PRAOnOE  IN  ADXmALTY.    mth  « 
of  the  Btatotea  retoting  to 
Shtoplng  Acta,  Admiral^  Bnlea 
and  Fonna  InAAnixal^,  Itaei  paid 
DtfiaioDf  and  XVmns  of 
£or  the  nse  of  fitadsntste 

^^^       Di8f0^8eMiift 

THB  LAW  OF 

fay  theBeoent  Dadtaloni  oC  tiM 
Aaurica.   9y] 
Uaeotai's  Inn,  BanMsi 
*'AnewedttlBAh« 
'TheLawof  N( 
tog 


London :  STEVENS  &  HATNES,  Law  PablisheiBp 
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HOW   BSADT, 
THE    TWELFTH    VOLUME 

or  TH> 


LAW  JOURNAL  ANALYTICAL  DIGEST, 

FOR  THE   FIVE  YEARS  1876  TO  1880 

Prloe  £1  lOs.  Od. 


Oontaining  all  the  Oases  reported  in  the  Law  Joitbnal  (and  other  contemporary)  Bifobts  during 

the  period  which  it  embraces. 

Edited  by  C.  C.  M.  DALE,  Esq.,  assisted  by  GEOBOE  A.  STHEETBN,  Esq., 

of  Linoohi's  Lm,  Barristers-at-Law.  ; 


THE 

LAW  JOURNAL  BEPOBTS  AND  STATUTES. 

PBIOE  TO  ANNUAL  SUBSCRIBERS  U.  Aa. 


THE 


LAW  JOUENAL  NEWSPAPEE: 

A   WEEKLY    PUBLICATION. 

Containing  Leading  Articles  on  Lnportant  Gases  and  Topics  of  Interest  to  the  Profeerion,  BeviewB  of 
Neiw  Law  Books  and  New  Editions,  A  Becord  of  Legal  Honours  and  Appointments,  the  Proceedings 
of  Law  Students'  Societies,  Stock  and  Share  Lists,  a  Complete  List  of  BankmptoieB  and  Liquidations, 

Notes  of  Oases  on  points  of  Iaw  just  decided,  and  Legal  News. 

PRIOB  20«.  PER  ANNUM  TO  SUBSCRIBERS  TO  THE  LAW  JOURNAL  REPORTS. 
Reading  Oases  to  hold  a  year's  numbers  may  be  had  at  the  Office^  price  St.  oloUi. 


QaaUty 
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Stevens  &  Sons'  New  Publications. 


Tbia  dsj,  Fifth  Editien,  2  toIb.,  royal  Sto„  price  St.,  doUi. 
Coote'8  Uoxtgage.— A  Treatise  on  tbe 
L»w  of  Mortgage.  Fifth  raition.  By  Wnuiit  Wth-tb 
Uacxkion,  Esq.,  one  of  Her  Majutfa  Connie),  and  E. 
Arthub  Sxitb,  Eiq.,  Buniner-at-Law. 

"  A  compute,  teree,  uid  practical  tnatiw  foi  the  nodeni 
luryoT." — Solicitor^  Journal, 


Juflt  published,  Tbiid  Edition,  demj  8to.,  price  21(.,  doth. 

Gpddard'B    Law  of  Easements.—A 

Treatise  on  the  Law  of  EsMmentB.    By  Jobs  Lbtbocbh 
OoDvABii,  Eaq.,  Baniatei-at-lAT. 

"  The  book  is  invaltiable :  vhera  the  eatea  an  ailent  the 
author  haa  taken  paiDB  ta  atcertain  what  the  lair  voold  be 
<f  biougfat  into  qneMJOD." — Law  Journal. 


Third  Edidoii,  demy  Bto.,  price  18a,,  doth. 

Amos  and  Ferard's  Law  of  Fix- 

TlniES  and  other  ProperU,  partaking  both  of  a  Beal  and 
Peraocal  Hatnre.  Thiid  Edition.  Revised  and  adapted  to 
the  preeent  etate  of  tbe  lav  (including  the  Agriciiltural 
Holdings  Act,  1883).  By  ChIblbb  Agaci  Fdubd  and 
W,  Eo-wuMD  BosEBTs,  Esqn.,  Barristers-at-lAV.  ISSi. 
*  An  accarate  and  veil  irritten  work." — Satttrilai/ Bevttw. 


Foorth  Edition,  royal  Sro.,  price  II.  S>.,  doth. 

PreoedentB  of  Bills  of  Costs  in  the 

Chancwj,  Qnaen'e  Bench,  Probate,  Divorce  and  Admirally 
DiTiibna  of  tha  High  Court  of  Jnatice ;  in  Conveyandng ; 
the  Crown  Office ;  Lunacy ;  ArbiUation  Doder  the  Lands 
Clanaei  Conaolidation  Act;  the  Mayor's  Court,  Loodcai ; 
tbe  Connty  Courts;  the  Privy  Council;  and  on  Faaiing 
Bandnary  and  Succesaion  Accounts ;  with  Scales  of  Allow- 
unCM ;  Bolea  of  Court  relating  to  Costa ;  Forms  of  Affldarits 
of  Increase,  and  of  Otytctions  to  Taxation.  By  Wm.  Fsutx 
SuiocEBUTs  and  Tho&ntom  Tooooon,  Sdieitoi*.  IBBS, 


last  pnblished,  demy  Svo.,  price  St.,  cloth. 

Freoedentg  of  Deecb  of  Arrange- 

]MBNT  between  DEBTOBS  and  their  CBBDITOBS,  in- 
tlnding  Forms  of  Beeolntions  fbr  CconpotitJanB  and  Scheme* 
ot  Amngement  under  the  Bonkrwtcy  Act,  1S83.  By 
O,  W.  L&WBANCB,  Esq.,  Banistei^at^lAw,  1B84. 

"A  small,  but  nsefU    oollection    of   precedents   by  a 
draftsman  veiy  familiar  with  the  subject." — La»  Jottmal, 


Just  published,  demy  8vo.,  price  I  Si.,  cloth. 

Copyrijsht  and  Trade  Uarks,  tiie  Iat 

lelaUng  m,  tnated  more  particularly  with  reference  to  In- 
fiiiweinenL  Forming  a  Digest  ^  the  more  iinportant 
Bnglishand  '  ~ 


Just  poblished,  Fifteenth  Edition,  2  T(da„  img  Bn., 
price  SI.  IDs.,  dotb. 

Roacoe*B  Nisi  Frins  Evidenca— A 

Digest  of  the  Law  of  Eridoice  on  the  Tnil  of  AOiou  «t 
Nisi  Prioa.  Fifteenth  Edition.  By  Haukicb  Ptma,  ftt^., 
Barrister-at'Law, 

"We  do  not  obosrve  any  diminution  in  the  eaievaoiBncv 
with  which  tha  cases  have  been  noted."- 


Just  published.  Tenth  Edition, royal  13ma„pneelLlU.lU. 

Boscoe'B    Crlmiiial    Eridenoe.  —  a 

Digest  of  the  Iaw  of  Evidence  in  Criminal  Omm.  Tenth 
Edition,  By  Eossca  Sitna,  Eaq.,  BardsUhttJsE*,  Be- 
eoider  of  Lmooln,  Author  of  "  A  TreaSaa  on  &a  lim  of 
Negligsnce." 

"  We  have  looked  for  a  connderabla  nsmbar  oF  At  naent 
casee,  and  have  fonnd  them  all  correctly  ab     ~ 
Jowal. 


Just  publiahed.  Second  Editjoi^  demy  8*o«  jrioa  Sla,  doth. 

Sebastian's  Law  of  Trade  l^cks.— 

The  Law  of  Trade  Maiki  and  tbdf  *tHwHhi.  i^ 
matters  connected  Iherewith,  Indndiiw  a  dinM'W  Gocd- 
will.  Together  with  the  Patent*,  Oeawaa  ■  nil  TtbUi  Hull 
Act,  1883,  and  the  Trade  Madia  Buaa  aad  TmJIIUs.i 

thereunder,  Fomli  and  Preoedentt,  tha' 
Acts,   1862,  and  other   Statnlory 


Author  of  "  A  Bigast  of  Cases  of  Imda  J 
Trade  Secret,  Goodwill,"  &o. .  -       ^ 

"A  complete  and  exhaostiTa  faMMaw ^—wm 

is  indispensable  to  piactitionan  irtiolBTatod^fl^ 
branch  of  law." — BoHeitor^  Jbwwi, 


Just  published,  dflnHrBTO.,  jriae M 

Lnsh'B  Law  of  Husumd 

within  the  jnrisdietioB  of  tha  Qumb's 
Divisiona.    By  MomsoTn  Jjom,  E^ 
"  The  Euly'aeta  eomprisad  in  it  ««1 
by  the  author." — Xotc  ZfMMt 


Boyd 

(1823  to  1 
Notes.     B; 

jamin'i  "tn 
"This  is 
id  well  wi 


Second  Edition,  demy  8v( 

CMpps*  Law  of  O 

Treatise  on  the  Frindples  of  tl 
By  C.  A.  CsiFPS,  Esq.,  Barrister-g 


Oaialogv* 

rETEKB  A  SOUS, 
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In  1  ToL,  royal  8to.,  price  80«.,  doth. 

THE  LAW  RELATINB  TO  THE  SALE  OF  BOODS  &  COMMERCIAL  ABENCY. 

Bj  BOBEBT  CAMPBELL,  M.A.,  of  Linooln's  Iim,  Barrisier^t-Law ;  Advocate  of  the  Scotch 
Bar,  and  late  Fellow  of  Trinity  Hall,  Oambridge ;  Anthor  of  "  The  Law  of  Negligence,"  etc. 

"  The  portions  of  Mr.  OaanpbeirB  treatise  deToted  to  Maritime  Law  and  to  the  Law  affecting  the  Stock  Exchange  are  toil 
of  valuable  matter,  which  we  can  only  thns  summarily  indicate.  His  book  wiU,  we  are  convinced,  prove  of  great  serrioe  aa 
B  thonghtlol  and  dear  exposition  of  a  branch  of  law  of  practical  interest,  not  only  to  the  legal  profeesion,  bat  also  to  tha 
nercbuit,  the  shipper,  the  underwriter  and  the  broker,  and  to  the  mercantile  community  generally.** — Law  Moffonne, 


.  In  8to.,  price  6«.  6di>,  cloth. 

THE  CUSTOMS  and  INLAND'BEVENUE 

ACTS,  1880  ud  1881  (43  Ylct.  c.  14,  and  44  Vict.  c.  IS),  bo  far  as 
tbey  relate  to  tho  Frobnte,  Legacy  and  Successiou  Dnties,  and  the 
Dnties  on  Acoonntt.  With  an  Introduction  and  Notes.  By  A^-yRRn 
ilANsoif.  Esq.,  Controller  of  Legacy  and  Saooession  Dnties, 

*«*  TniB  Unmm  a  Supplement  to  the  Third  Edition  of  the  Frohate, 
legacy  and  BooceaBion  Duty  Ajcts,  by  the  same  Author. 

ThlM  Bditkm,  1  vol.,  Sro.,  price  9Sf.,  doth. 

THB  FBOBATE,  LEGACY,  AlTD  SUCU 

CESSION  DUTY  ACTS,  Incorporating  the  Cases  to  Miobaebnas  Sit- 
tings, 187ft.  By  Alibsd  Haxsok,  Esq.,  Controlior  of  Legaiqy  end  Bnc* 
ccbaion  DatiMi 

Now  ready,  in  8Ta,  price  9*.,  doth. 

THE  COTSrSTEYANCINQ  AND  LAW  OP 

PROPERTY  ACT,  together  with  the  Solicitor's  Hemuneration  Act, 
44  Ji  4ft  Vlot.  Qc.  41  and  44,  with  an  Introduction,  Notes  and  a  full 
Index.  By  STDmEY  &  WiLLUXS,  of  Lincoln's  Inn,  Barrister-«t-Law, 
Aatborof  "Tha  Law  and  Fxaotioe  relating  to  Petitions  in  Ohanoexy 
aud  Lonaoy." 

In  8to.,  price  Sl«.,  doth. 

A  COMPENDIUM   OP  THE    LAW    RE- 

LATINO  TO  EXBCX7T0BS  AND  ADMDTISTRATORS,  with  an  Ap- 
peiidlx  of  Statutes,  annotated  by  means  of  referenoes  to  the  text.  By 
W.  Grjbqobt  Walkkr,  BJL,  of  Lincoln's  Inn,  Barrister-at-Law,  Author 
cf  **  The  Partition  Acts,  1868  and  1876 ;  a  Manual  of  the  Law  of  Par- 
tition and  of  Sale  in  Lieu  of  Partition." 

Second  Edition,  1  thick  toL,  Sto.,  4Si.,  do^  extra. 

A  MAGISTEBIAL  and  POLICE  QUIBE. 

Bdsg  the  Btatate  Law,  induding  the  Session  of  48  Viot.,  1880.  With 
Kotes  and  Biifftrences  to  the  most  recently  decided  Oasos,  rdating  to  the 
IVooedure,  Jurisdiction  and  Duties  of  Magistrates  and  FoUoe  Authort- 
tici>.  With  an  Introduction,  for  the  most  part  r»-wrltten,  showing  the 
d  neral  Frooedore  bctore  Magistrates,  both  in  Indictable  and  Summary 
N:'.  iters  as  altered  by  the  Summary  Jurisdiction  Act,  1870,  together 
^nrh  the  Kulea  under  the  said  Act.  Second  Edition.  By  Hbkbt  O. 
G;  ££KwooD,  StipflDdlary  Magtetxate,  and  Tkmflm  a  Mastdt,  Chief 
Citrk,  Lambeth  FoUoe  Court. 

"  We  hKW  hare  oar  ideal  law  book.    It  may  be  add  to  omit  nothing 
wUch  it  ought  to  ooataln.*— Zms  Times. 

In  Sto.,  price  SU.,  doth. 

BNQLISH      CONSTirCTTIOKAL      HIS- 

TORY  tram  tha  Teutonio  Jnywtiaa  to  the  present  time.  Designed  as  a 
Text-Book  for  Sfeodenta  and  others.  By  T.  P.  TABwmrTJMfOMBin. 
B.C.L.,  of  Llnool&'B  Inn,  Banlster-at-lAi^  late  Tator  on  Constttntional 
Iaw  and  Le^  History  to  the  Four  urns  of  Court,  and  formerly 
Tmerian  Scholar  in  the  TTniTersity  of  Oxford.  Second  and  enlacgad 
edition,  entlxdy  veyftnd,  and  in  many  parts  rewritten. 

"*  As  it  now  stands  we  should  ilna  it  hard  to  name  a  better  text 
book  on  BngUah  Ooutttotional  History."-i8pifei<ors'  JomrmO, 


Voorth  Bditiott,  BnK,  pries  ISs.,  doth. 

XsAW  OP 


the 


relation  of  ^F^oidloid  and  Tenant,  and  in  aU  other  or 
Fourth  Bditkm.   By  A.  Bbowv,  jLA., 


in  tue  m 
Hrgneraird 


ineipal 
relatloni. 


SeoQeid  Bdltlon«  8toi.,  prloe  7t^  doth. 

A  SXTMHABT  of  the  LAW  and  FBACTICB 

rs  THB  BOCLBBIASTIGAL  OOUBTS^Intended  for  the  uss  of 
btadents  for  the  Hoaoors  ThawilmfctJon.  Second  BdltloiL  By  T. 
hctnJLxm  aoTB,  of  the  Inner  Tsmpb^  Baixlster-at-Law,  Author  of 


Adznizittgr  Xaw  snd  Compaoy  Iaw.** 


Third  Bdition,  in  Sto.,  prioe  7s.,  doth. 

SELF-PBEFAHATION    for   the    INTSB^ 

MSDIATB  EXAMINATION,  as  it  exists  on  Stephen's  Commsntarlsa. 
Containing  a  complete  course  of  study,  with  statotea,  qnestiona  and 
sdTloe,  and  intended  for  the  use  of  all  articled  derks  who  haTe  not  yet 
psssed  the  intermediate  examination.  By  Joav  IirDKRHAni^SoUdtgK 
Author  of  **  Self-preparation  for  the  FhuO,'*  "Mannal  of  Fnotfoe,'* 
**Prizidples  of  Common  Law,*'  Ito. 

In  8to.,  price  St,  9d^  doth. 

A   COLLECTION  OF  LATIN  MAXTMB, 

literally  translated.  Intended  fbr  the  use  of  Students  for  all  LtpA 
KramiTiatlons. 

In  Sra,  prlee  9s.,  cloth. 

THE  LAW  BELATINO  TO  CHABITIBa. 

eepedally  with  reference  to  the  VALIDITT  and  CONSTBUCTION  of 
CHABITABLB  BBQX7B6T8  and  OONYBTANCINa.  Qy  FnDDUVD 
X.  Whrxfobd,  of  Linooln'sinn,  Bazrister^it-Law. 


In  S  rcia^  royal  Src,  price  TOf^  doth  lettered. 

LAW     BELATING     TO 

MASTERS  and  SEAMEN  :  their  Appointment,  DnUea.  Powers,  Bichtib 
Liabilities  and  Bemedies.  By  Joseph  Eat,  Esqu,  MJL,  Q.C.,  of  the 
Northern  Circuit ;  SoUdtor-Ooieral  of  the  County  Palatine  of  Durham  ; 
one  of  Hm  Judges  of  the  Court  of  Becord  for  the  Hundred  of  Satford. 


In  1  ToL,  Sto.,  prioe  Ss.,  doth. 

LEADING    STATUTES    SXJMMABISEBt 

for  the  use  of  Students.  By  Ebvbst  C.  Thomas,  Bsooa  Scholar  of  U»9 
Hon.  Sodety  of  Gn^s  Inn,  Ute  Scholar  of  Trinity  GoUege,  Oxford, 
Author  of  "Leading  Cases  in  Constitutional  Iaw  Briefly  Statai.** 

In  Sto.,  prioe  16s.,  doth. 

THE  LAW  and  PRACTICE  BELATINO 

TO  PETITIONS  IN  CHANCEBT  AND  LUNACT.  Induding  th« 
Settled  Estates  Act,  Lands  Clauses  Act,  Trustee  Act,  Winding-up  Fcil* 
tions.  Petitions  relating  to  Solidtors,  Infants,  Ac  With  an  Appeodlz 
of  Forms  and  FrBoedentSb  By  Stdxht  E.  Wnxxsiii^  of  Unodiri  In^ 
Bairiater-at-Law. 

"  The  book  is  furnished  with  a  sdeetfaMi  of  fonns  and  nreosdents  $  Iht 
arrangement  of  matter  seems  oonTenient,  and  wa  haTe  foond  It  eaijf  lo 
oonsulL  We  haTe  not  obaerred  any  important  QmlBBlonwIthfntfaiMOpt 
of  the  treatise ;  and  the  writer  deserree  the  walse  cf  haTing  pat  t»> 
gethar  with  some  skill  sn  unpretending  wmrk,  which  is  at  least  non 
naeful  than  oertain  larger  law  books  we  Imow  of."— ^BoMdler/  JamrnaL 

In  1  ToL,  Sto.,  prioe  Us.,  doth. 

A    COMPEiffPIUM    OF    BOMAN    LAW 

FOXmDBD  on  the  mHTlTUTJM  of  JT7BTIMIAN ;  togvlhflr  witk 
Examination  Questions  set  in  the  UhlTentty  nnd  Bar  EisiiiTiwIJiiB 
(with  sdutlons),  and  deflnitfons  of  toadtng  tarns  in  the  words  of  th* 


OAMrwMU^af  fh 
3rd:  M.A.  Oicford 


Anthor  of  "An  AnalyiJs of  Aas< 

Seoond  Bditton,  in  SrOi,  prioe  SSi,  dottu 

A  BUMMABY  OP  JOINT  STOCK  COK- 

PABIffi'LAW.    By T.BURACB  Buns, of  tht  Inner  Tnpla^^     ' 


^  Law  Students  may  weQrsad  its  for  Mr.  Smith  hai 
at  thepahBS  of  giring  his  authority  for  an  his  italeui 
of  praotlo^  aa  iVPUm  to  Jclnt'Slook  ooDptay  bodiMM 
in  solidton*  ohambsn.**— Xsns  21msSi| 


wliArhMB 
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Now  ready,  in  8to.,  Fonrth  Edition,  price  26s.  doth. 

MATNE'S  TREATISE  ON  DAMAGES. 

Fourth  Edition,  by  JOHN  D.  MAYNE,  of  the  Inner  Temple,  Eeq.,  Bamater^t-Lair,  and  LUHLEY  SMIIH« 

of  the  Inner  Temple,  Enq.,  one  A  Her  Jtfajeat/e  ConnseL 

"  Few  books  have  been  better  kept  np  to  the  current  law  than  this  treatise.  The  earlier  part  of  the  bo<^  was  remoddki 
in  the  last  edition,  and  in  the  present  edition  the  chapter  on  Penalties  and  Liquidated  Damages  has  been  rewritten. . . . 
The  treatment  of  the  subject  by  the  authors  is  admirably  dear  and  concise.  .  .  •  We  can  heartily  commend  thia  as  a  esse* 
folly  edited  edition  of  a  thoroughly  good  hodkJ'-'Solicitar^  Journal. 

**  As  of  former  editions  of  this  valuable  work,  we  can.  but  speak  of  it  with  strong  commendation  aa  a  most  rdiibla 
authority  on  a  rwj  important  branch  of  our  law," — Law  JoumaL 

In  I  vol.,  8to^  price  15«.,  doth. 

THE  LAW  AND  PRACTICE  RELATING  TO  THE  ADMINISTRATION 

OF  THE  ESTATES  OF  DECEASED  PERSONS 

BY    THE    OELANOE&Y   DIVI8IOK    OF    THE    HIGH    COUBT    OF    JUBTIOB. 

WUh  an  Addenda  gitfinff  the  alteraHoM  under  the  new  Rules  of  PractuM,  and  am  Appendix  of  OrdereamdWbrmM^ameiaUdhff 

Brferenoes  to  the  Text, 

"Bj  W.  GEE0OBY  WALKEB,  BJl.,  Author  of  '*The  Fertition  Acts,  1868  and  1876:  a  Hanual  of  the  Law  of  Ptttition 
and  of  Sale  in  Lieu  of  F^irtition,"  "  A  Gompendium  of  the  Law  o(  Executors  and  Administrators^"  and  EDQAB  J. 
ELGK>OD,  B.GJL,  MJl.,  both  of  Lincoln's  um,  Barristers-at-Law,  and  late  Scholars  of  Exeter  OoUege,  OzfioiL 

"  All  those  having  the  conduct  of  administration  actions  will  find  this  work  of  great  assistance ;  it  ootstb  the  whole  ground 
of  the  law  and  practice  from  the  institution  ^proceedings  to  the  final  wind-up." — Law  Times. 


Now  ready.  In  demy  13ino.,  price  6j.,  cloth. 

FOBBES'    LAW    OF    8AVINGH3   BANKS 

fiDf  CR  1878  ;  with  a  Digest  of  Dedsiona  made  by  the  Chief  Begistror 
WDd  A«8istAnt  BeglBtnn  of  Friendly  Boclctiee  from  1878  to  1882,  being 
a  Sopplement  to  the  Law  Bdattng  to  Trustee  and  Fast  Office  SaTinga 

In  SyOm  price  1S«.,  cloth. 

THE    LAW    AND   PBACTICB   OF   DIS- 

OOVBRT  IN    THE   SUPBBMB    COUBT    OF    JUSTICB.— With  an 
Appendix  of  Forms,  Orders,  &o.,  and  an  Addenda  giving  the  alterations 
under  the  New  Rales  of  Practice,    ^y  Gujodscb  J.  Fxils,  of  thev 
Inner  Temple,  BarriBter-at>Law. 


Second  Bdition»  8to. 

FBHrOIPLBS  OF  O 


il8i»dotb. 

JVOTABTOIBTQ.-An 

Smentary  Work  fbr  the  Hie  of  Btndanti.   9y  Hnnnr  O.  Dbaxb,  of 
lineola'i  Inn,  Banteterat-lAW. 

•«•  In  thii  Edition  are  incorporated  all  the  important  ohanges 
flfleoted  by  the  Gonreyandng  Acts,  1881-S,  the  SetUed  Land  Act,  188S, 
and  the  Harried  Women's  Property  Act,  1863. 

In  ISmo.,  price  ft«.  6d.,  cloth. 

nrDEBMAUB'S     CONCISE     TBEATIBE 

OK  THE  LAW  OF  BILLS  OF  BALE ;  for  the  use  of  La^^ers,  law 
Btadenti  and  the  PabUc,  embracing  the  Acts  of  1878  and  1881 

Part  L— Of  Bills  of  Sale  genenOly.  Part  S.— Of  the  Bxecnfclon,  At- 
tortatlon  and  Registration  of  Bills  of  Sale,  and  satisfaction  thereoL 
Feet  t.— Of  the  efteot  of  Bills  of  Sale,  as  against  Creditors.  Part  4.— 
Of  seising  under,  and  enforcing  BUls  of  Balei   Appendlz.~Farms, 

Aotf|  Aoi 

In  royal  8to,,  prioe  0<.,  doth.        

AirALYTICAL  TABLES  OF  THE  LAW 

OF  BBAL  FBOFERTT.— Drawn  up  chiefly  from  BnPHXir'B  Blagk- 
Ron,  with  Notes.  By  0.  J.  Tarbiho,  o<  the  Inner  Tem^,  Banister- 
^t.Law,  Anther  of  **  Chapten  on  the  Law  relating  to  the  Ooloniee.** 

OoRmm :— Table  I.  Tenmna.  II.  Estates,  aooording  to  aoantlty 
of  TteaBts*  Interest.  UL  Estates,  aooording  to  the  time  at  which  the 
lateteit  is  to  be  eujoytd.  IV.  Estates,  aooording  to  the  nunber  and 
eonneetion  n(  the  Tttumts.  Y.  Uses.  YL  Aoqnisitian  of  Estatee  in 
and  of  freehold  tenmu  VIL  Inooipareal  Hereditaments.  YIU.  In- 
curpo»g>l  HerwIitamwitB. 

In  1  rd.  8to.,  price  13*.,  doth.       

CHAPTEBS  ON  THE  LAW  BELATING 

TO  THE  COLONIES.  To  whioh  is  appended  a  Topical  Index  of  Cases 
deilded  in  the  Privy  Ooondl  on  Appeal  from  the  Odonies,  the  Ohannd 
Idavda  and  the  Isle  of  Han.  Bepmted  in  Acton,  E:napp,  Moore,  the 
I«w  Journal  Reports  and  the  Law  Beports  to  July.  188S.  QyOHABUB 
jMMxn  TABsnra,  of  the  Inner  Temple^  Barr1ster-at>Law. 


In  Stow,  Second  Edition,  pries  SO*.,  doth. 

THE  LAW  of  COPYBIGHT,  HT  WOBSB 

OF  UTSBATUBB  AND  ABT;  indoding  that  of  «»  Drama, Mask. 
BngraTlng,  Sonlptare.  Painting,  Photography,  and  OmamsBtal  asd 
DieAil  Deldgns;  togeuier  with  mtematifooal  and  Footgn  Oopyzig!:!. 
with  the  BtatQtes  rehiting  thereto^  and  BeferGBioee  to  the  Eto^A  aai 
American  DedaionB.  By  Wai/tkb  Abtkub  CoPDrQB^  of  the  MidiCa 
Temple,  Barrlster-at-Law. 

Second  Edition,  in  Svol,  price  381.,  doth. 

A  HEW  LAW  DICTIOHABT  AEB  IN- 

9TITDTE  OF  THE  WHOLE  LAW ;  for  the  naa  of  Stodeids.  tin 
Leal  Proliasdon,  and  the  Poblic.  By  AnoHiBAXi)  Bbowv,  d  tta 
Middle  Temple,  Bazrister-at-lAW,  M.A.  Blin.  and  Oaon.,  and  B.C X. 
Ozon. ;  Editor  of  ■■  SneQ's  Prindplea  of  Boolty.  wMi  aa  B^pUomed  lbs 
Equity  Praetioe.'*   Beoond  Bdittoa,  rvrised  aad  eonddenUy  edarged. 

Second  Edition,  in  One  Yolnme,  8fo.,  price  S8«^  dolk. 

PRECEDENTS  OF  FLEADIBra  UBBSB 

THE  JUDICATUBB  ACTS  in  the  Qoeeu's  Beadi  and  Chancery 
DlvisimiB,  with  Notes  exphuiatoty  of  the  different  caaHi  d  Aotkn 
and  Oronnds  of  Defence :  and  aa  introdoctonr  TreatisB  on  tte  pranBt 
Bnles  and  Prindplea  of  Pleading  aa  Qlostxated  tgr  thaTarieai  dsdiio&i 
down  to  the  present  time,  i^  Joror  Cumxzhokam,  of  the  IQddls 
Temple,  Banister-at-Law,  and  Milk  Wauam  MATtDOMar,  d  Ozay^ 
Inn,  Bartister^it-Law.  Second  Edition  by  the  said  M.  W.  XAnxasax 
and  &  a  Magasko,  of  Gray's  Inn,  Barriatec-«t-I*w. 

In  9vo.»  prioe  Sft.,  dottu  

A  COECIBE  TBBATI8B  GST  FBIYATB 

niTBBVATIONAL  JDBIBPBUDSBrCB,  Based  on  the  Dedrfeaiatha 
Ea^UiOonrta.  By  John  AUMnteov  Foori,  of  Iin0dn*li  in.  Bizsl»> 
ttt-at-lAw:  Ohaaodlor't  Legal  MeddWd>  and  BtBlor  Whewdl Schdac 
of  lateraatumal  Iaw,  Qunlyidge  Unhreoity,  1871,  dbo. 

Intro.,  Fifth  Bdllion,  prioe  te.,d0lli.  

THE  MABBIED  WOEOarS  FBOFEBT7 

AOTB,  1870, 1874  and  188S.    With  Ooviou  and 
and  an  ApMndlx  of  the  Aeli  relating  to  Matried 

late  J.  B.  Obuvrb,  BJL  Oxon^  of  XJnoda'a  Inn, ._ 

Fifth  Edition,  l7  8.  WoRTHuraroH  BataivnLO,  of  the  bwlteffa* 


«»• 


In  royal  ISmo,  piioe  90t. 

QUABTEB  8ESBIOE8  F&ACnCB.-ATa<it 

Meenm  of  General  Praotioe  in  Appellate  and  CNflSolijecAiat  Qosxlar 
Desilanai  By  Fbmdbrick  Jamm  Bmni,  el  the  MMdla  Xtepia,  Bs:- 
ri8ter4ii-lAw,  and  Becorder  of  Margate. 


%»  A  CitUlogw  of  Uw  Worki  may  be  obtBlnad  ffatii  upon  «pp//Mt/oii  to  $TE¥ENS  4  HAYMBt^ 

London :  STEVENS  &  HAYNE8,  Law  PnbliBhers,  Bell  Tazd,  Tenqde  Btf , 

Spo(Umioood§  4*  Ck^  Frinten  and  Lmw  SMionen,  NwhMktit  Sputn^  Lomdon^ 
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PART  11.    NOVEMBER,  1884. 

VOL.  LIU.      NEW  SERIES. 


In  tte  ^mtit  of  ILortrs^ 

LIONEL    LANCELOT    SHADWELL,  BABEiSTEa-AT-Liw. 

Sn  ttt  ptt^s  Couttcil, 

EDWABD  BULLOCK,  BisaiSTiB-AT-Liw. 

Court  ot  lat^ptal, 

AaTHUB  CLEMENT  EDDIS,   EtOBEET  BRUCE  RUSSELL,  WILLIAM  EDWARD 
GORDON,  GEORGE   ABBOTT   STREETEN  and   EDWARD  NASH, 

Ba  KHLSTKaS-AT-IiAW. 

fligfi   Court   of  ^uKtire. 

WALTER  HENEY  MACKTAMARA,  BiRaisTER-iT-Liw. 

€|aiicecp  SDitot]B(um 

{INCLUDINf'    .'i  ^yKRUPTCT  APPEALS), 

DAVID  PITOAIHN,   OBOIL  C.  31  DALE,   ABTHUa  C0RDEBT^<<i£^2J}.  "^ 
JABiBS  R  HORNE,  GEORGE   ABBOTT   STREETEN,   WILLLiM  OOWELL  DAVIES, 

LEWIS  BOYD   SEBASTIAN,  JAMES  EYRE  THOMPSON  and 
REGINALD  BRODRK'K    SOHOMBERG,  B arsis rBas-AT-Liw. 

%^  {mCLUni^'^'    HANKBVPTCY), 

W.  DEOnCUS   L  FOULKES,   J.  H,  BTHERINGTON    SMITH, 

GILBERT  GEORGE  gENJfag|[,  RICHARD  HOLMDEN  AMPHLETT,  FRANOIS  PAREIBR^ 

EDWARD  BENNETT  CAIVERT  and  < rlO>RGE  HUMPHREYS,  Barristers-at-Law. 

^mbatt^  Wtitttu  and  SUmitraitp  BNlittttott^ 

EDMUND  FULLER  GRIFFIN   aud  HENRY  STOKES,  Barristbrs-at-Law. 


I 


rlOITKD  BY 

MONTAGU  CHAMBERS,  oke  of  Heb  Majesty's  Coctkbel, 
JPREDEEICK    HOAEB    COLT    and    JOHN    GEORGE    WITT, 

BAKRISTRR^AT-LAW. 


CONTENTS  OF  THIS  NUMBER, 

CASES  IN  THE  HGITSE  OF  LOBBB,  IK    THE    COUBT    OF  APPEAL  AJTD    HT  THB 
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Fourth  Edition,  in  royal  12mo.,  price  1$$^  doth. 

BALDWIN'S  CONCISE  TREATISE  UPON  THE  LAW  OF  BANKRUPTCY. 

With  an  Appendix,  containing  the  Bankruptcy  Act,  1883 ;  General  Bulee  and  Forms ;  Scale  of  OoctB;  Board  of  Trail 
Orders  and  Forms,  and  Orders  of  the  Bankruptcy  Judge  of  the  High  Court;  Debtors  Acts;  aad  Bills  of  Sale  Acts,  If^^ 

and  1882.  gy  EDWABD  T.  BALDWIN,  MJL..  of  the  Inner  Temple,  Bairister-at-Iaw. 

'*  We  commend  the  fourth  edition  to  the  legal  profession,  and  to  the  new  Official  Beceirers,  as  a  book  which  shouid  «: 
onoe  find  its  place  on  their  abelves." — Law  Magazine, 

In  crown  8va,  price  105.  6<^.,  cloth. 

THE     B^NKIIXJI>TCT    A.CT,     1883 

With  Notes  explaining  its  Operation,  and  shewing  wherein  it  difl&rs  from  the  Bankruptcy  Act,  1869 ;  the  Bankm;- 
Rules  and  Forms,  1083  ;  the  Debtors  Act,  1869,  so  far  as  applicable  to  Bankruptcy  matters,  with  Bales  and  Forms  ibcr> 
under ;  the  Bills  of  Sale  Acts,  1878  and  1882 ;  Board  of  Trade  Circulars  and  Forms,  and  List  of  Official  BeoeiYBrB  ;  Sc&ir 
Costs,  Fees  and  Percentages;  Orders  of  the  Bankruptcy  Judge  of  the  High  Court ;  and  a  copious  Index. 

By  WILLIAM  HAZLITT,  Esq.,  Senior  Registrar  in  Bankruptcy,  and  RICHARD  RINGWOOD,  MjI-,  BarrwternBt-Li^ 
"  We  can  confidently  recommend  the  book  as  one  of  the  most  practically  useful  which  have  yet  appeared.* — Lmc  Ttma, 

Third  Edition,  in  8ro.,  price  IO9.  6d.,  cloth. 

BINGWOOFS  PRINCIFLES  OF  THE  LAW  OF  BANEBTJFTCY 

Embodying  the  Baokmptcjjr  Act,  1883 ;  parts  of  the  Debtors  Act,  1869 ;  t^e  Bankruptcy  Appeals  (County  Courti*)  A 
1884 ;  with  an  Appendix  containing  Schedules  to  the  Bankruptcy  Act,  1888;  the  Bankruptcy  Rules,  1883,  etc.,  etc.    Th. 

"^^^^^^  By  R.  RINGWOOD/  of  the  Middle  Temple,  Barristei-at-Law. 


Now  ready,  Seventh  Edition,  in  8to.,  price  26«.,  doth. 

BJSnSLL'B   PBINCIFI1E8   OF  EQUITY.— 

Intended  for  the  um  of  Students  and  the  Profession.  Seventh  Edition. 
To  which  is  added,  AN  EPITOME  OP  THE  EQUITT  PRACTICE, 
Poorth  Edition.  By  Ai^ghibald  Brown,  of  the  Middle  Temple,  Bar- 
lister-at-Law,  Anthor  of "  A  New  Law  Dictionary,"  Sx, 

Now  ready,  in  Sro.,  price  2«.,  sewed. 

QUESTIONS    ON    EQUITT.— For    Students 

preparing  for  Examination.  Poonded  on  the  Seventh  Edition  of 
Snell's  '*  Principles  of  Equity."  By  'W.  T.  Waitk,  Barrister^t-Law, 
Holt  Scholar  of  the  Honourable  Society  of  Gray's  Inn. 

Third  Edition,  in  8to.,  price  12«.,  doth. 
Adapted  to  the  new  Boles  of  Practice. 

A    MANUAL    OF   THE    FBACTICE    OF 

THE  SUPBBMB  OOUBT  OP  JXTDIGATUBB  In  the  Qoeen's  Bench 
and  Ohanoery  Divisions.  Intended  for  the  Use  of  Students  and  the 
Profession.    By  Jobh  leiDiBMAXTit,  Solicitor. 

In  crown  8to.,  price  3«.,  sewed ;  or  interleaved  for  Notes,  price  45. 

QUESTIONS  ON   THE   LAW   OF   CON- 

TBAOTS.— With  References  to  PoUook,  Anson  and  Ghitty  on  Con- 
tracts, and  Notes  to  the  Answers.  By  Philip  Foster  Aldrsd,  D.G.L., 
Hertford  OoUcge  and  Gray's  Inn,  late  Examiner  for  the  University  of 
Oxford. 

In  royal  12mo.,  price  S«.  6d.,  cloth. 

EMDEN'S      METBOFOLIS       MANAGE- 

MENT  AND  BUILDING  ACTS  (AMENDMENT)  ACT,  1882,  with 
Kotee  to  the  Sectiona,  and  an  Index,  forming  a  Supplement  to  "  The 
Law  relating  to  Bcilding  Leases,  BnilcUng  Oontraots,"  &c.  By  Ar.gpgn 
EiioiZN,  of  the  Inner  Temple,  Barrister-at-Law. 

Also,  in  royal  12mo.,  price  20#.,  doth. 

EMDEN'S  LAW  BELATING  TO  BUILD- 
ING LEASES  AND  BUILDING  CONTRACTS,  the  Improvement  of 
Land  by,  and  the  Constroctfon  of,  BoUdings.  With  a  foil  Collection 
of  Precedenta,  together  with  the  Statutes  relating  to  Building,  with 
Notes,  and  the  latest  Cases  under  the  Tarious  Sections,  and  a  Glossary 
of  Arohltectuial  and  Building  Terms.  By  Alfbsd  Bhoev,  of  the 
Inner  Temple,  Baxrister-at-Law. 

"The  book  seems  to  us  a  very  complete  and  satisfactory  manual,  alike 
for  tb»  lawyer,  as  for  the  architect  and  builder.'^— &>Iic(/9r«'  JoumaL 


Fifth  Edition, 'in  8to.,  pitea  Sfo,  datt« 

THE  LAW  OF  OOMFSN8ATION  itndtr  . 

Lands  Oaoses,  Bailways  daaaes  Oonsolidatioa  Acts,  the  Public  H'w 
Act,  1876.  the  ArtJasna*  and  Laboorers^  DwaDings  ImprovemsBt  A 
1876,  and  other  Acta,  the  Kefropolis  Local  KaaasanxeBt  Art.  i 
\?ith  a  foil  OoUection  of  Pbrms  and  Prwedenti.  BUth  Idition.  < 
Rtbi  LLon),  of  th«  Inner  Temple,  Barrlstar-at-LKW,  Asther  of  *  T 
Soocestf on  Laws  of  Ofaifstlan  Gountriea.'* 


LAW  OF  COBFOSAXXOVB. 

Second  Efition,  royal  8ro.,  pcloa  tts.,  okitih. 

A  TBEATISS   ON  THE  BOdTBINE  01 

ULTEA  YIBBS:  being  an  InrestigalloA  of  the  Fdnoteles  which  ^ 
the  CapadtieB,  Powera  and  LtaWWiie  of  OozpOBaHanB,  and  ^^ 
espKiaay  of  Joint  Stock  Companies.   By  Sbwabd  B■zol^  MJL,  U 
LondoDi  of  the  Inner  TeB^gta,  Barrista<4it-Law. 

Third  Bdifioo,  in  SfO.,  prioe  Mic^  ototh. 

FBINCIPLES  of  Uie  GBIKUf  AL  LAV 

Intended  aa  a  luoid  Bxposltkm  of  tiie  nbjeofe  Ibr  the  we  of  Btc  £^ 
and  the  Profession.  By  Sitmoub  F.  Hiiwii,  RiXL.,  ILA..  Ori* 
anthor  of  "  A  Oondae  IHgest  of  tiw  ZoMtataiotOeliia  and  Josbb^ 
Third  Edition,  revised  bj  the  Anthor  and  Avnr  Agabbq,  or  . 
Inner  Temple,  Barrirter-at-Law. 


ES 


In  1  vol.,  Bro.,  price  SlA,  doilu 

A   COMPENDIUM  OP  THE  LAW 

LATING   TO   EXBCtTTOBS  AND  A]llDKIB93UL'roBS ;  wit 
Appendix  of  Statutes,  annotated  by  aeeae  of  Befenooea  to  th<-  T  - 
3y  W.  GBBQo&t  Wausmr,  B.A.,  of  LlaeebA  Xbb»  BarristeraM. 
Author  of  "  The  Partition  Acts,  1868  aad  IBIi  :  AJbnoai  of  the  li 
of  Partition  and  of  Sale  in  Lien  of  Fntitla^**  «Mt 

Second  Bdtttea, 

SMITH'S 

PRACmOB  IK  ADHIBAI.TT. 
of  the  Statutes  rblatSng  to 
Shipping  Acts*  AdmlxaS^Mee 
and  Forms  in  Adxnbnl^p 
Division*  and  Forma  at 
for  the  toe  of  Btude&ti  for 

&8tOi.  8e0M)ft 

THE  LAW  OV 

by  the  Beoeot  DecttleM  6t#i 
America.   ByBoUBV 
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In  1  Tol.j  rojal  8to.,  price  dO#.,  cloth. 

THE  LAW  RELATING  TO  THE  SALE  OF  BOODS  &  COMMERCIAL  AGENCY. 

By  BOBEBT  CAMPBELL,  M.A.,  of  Linoolii's  Inn,  Barrister-at-Law ;  Advocate  of  the  Scotch 
Bar,  and  late  Fellow  of  Trinity  Hall,  Cambridge ;  Anthor  of  "  The  Law  of  NegligeDce/'  etc. 

"  The  portions  of  Mr.  Campbells  treatise  devoted  to  Maritime  Law  and  to  the  Law  affecting  the  Stock  Ezchaiige  are  full 
of  valuable  matter,  which  we  can  only  thos  summarily  indicate.  His  book  will,  we  are  convinced,  prove  of  great  service  as 
a  tbonghtful  and  clear  exposition  of  a  branch  of  law  of  practical  interest,  not  only  to  the  legal  profession,  bat  also  to  the 
merchant,  the  shipper,  the  underwriter  and  the  broker,  and  to  the  mercantile  community  generally." — Lano  Magazint, 


In  orowi)  8vo^  price  fi^.,  cloth. 

THE    STITDBNT^S    GUIDE    TO   BANK- 

liiTTOy :  being  a  Complete  Digest  of  the  Law  of  Bankruptcy  in  the 
<^t<a{'-o  of  Qneetions  and  Answers,  and  comprising  all  Qnestious  asked  at 
t*.«.'  Solicitors'  Fiuftl  ExaminatiouB  in  Bankruptcy  since  the  Bankruptcy 
\cts  1683,  and  all  important  Decisions  .since  that  Act.  By  Johx 
\\v>\ iiM AUB,  Solicitor,  Author  of  " Principles  of  Common  Law,"  tSsc^  &c. 

In  8to.,  price  6«.  6<2.,  cloth. 

THE  CUSTOMS  and  INLAND  BEVENTJE 

ACTS,  1880  and  1881  (43  Vict.  c.  14,  and  44  Vict.  c.  12),  so  far  as 
iLf  y  relate  to  the  Probate,  Legacy  and  Succession  Duties,  and  the 
L'uties  on  Accounts.  With  an  Introduction  and  Notes.  By  AUTRSO 
Havson,  Ksq.,  Controller  of  Legacy  and  .Succession  Duties. 

*«*  This  foiTDB  a  Supplement  to  the  Third  Edition  of  the  Probate, 
L/>?acy  and  SaooesKlon  Duty  Acts,  by  the  same  Author. 

ThJxd  Sdition,  1  voL,  Bvo.,  price  a6«.,  doth. 

THE    PROBATE,   LEGACY,   AND    STIC 

TESSIOK  DITTY  AOTS,  Incorporating  the  Cases  to  Michadnutf  St' 
t.ng«,  1876.  By  AXJUSD  HANSON,  Btq.,  Controller  of  Legacy  and  Bnc- 
:e5£lon  Imtiea. 

Now  ready,  In  Sya,  price  6*.,  cloth. 

THE  CONVEYANCING  AND  LAW  OF 

p}lOPERTY  ACT,  together  with  the  Stilicitor's  Remuneration  Act, 
44  &  4{i  Yiot.  cCi  41  and  44,  with  an  Introduction,  Notes  and  a  full 
1: -iox.  By  STDKrr  B.  Williams,  of  Lincoln's  Inn,  Barrist«r-at-Law, 
Autiior  of  **  The  Law  and  Practice  relating  to  Fetitfons  in  Chancery 
tii'-i  Lunacy." 

Second  Edition,  1  thick  vol.,  Svo.,  42«.,  cloth  extra. 

A  MAGISTEBLAX  and  POLICE  GUIDE. 

p'ii^g  the  SUtnte  Law,  including  the  Seeaion  of  48  Yict.,  1880.  With 
^«  I  te5  and  References  to  the  most  recently  decided  Oases,  relating  to  the 
I  rocedure,  Jurisdiction  and  Duties  of  Magistrates  and  Police  Authorl*. 
ti  '«.  With  an  Introduction,  for  the  most  part  re-written,  showing  the 
'  T'  neral  Procedure  before  Magistrates,  both  in  Indictattle  and  Summary 
^{.•.tters  as  altered  by  the  Summary  Jurisdiction  Act,  1879,  together 
with  the  Rolea  under  the  said  Act.  Second  Edition.  By  HsnrtC. 
v}  KjywooD,  Stipendiary  Magistrate,  and  Temi'le  C.  Martin,  Chief 
.j>,rk,  Lambeth  Police  Court. 

"We  have  here  onr  ideal  law  book.    It  may  be  said  to  omit  nothing 
-irbicb  it  oogfat  to  contain."— Xoif  lYmei. 

In  8to.,  price  31j.,  cloth. 

ENGLISH      CONSTITUTIONAL      HIS- 

TORY  from  the  Teatonic  Invasion  to  the  present  time.  Designed  as  a 
Text- Book  for  Stadenta  and  otbera.  By  T.  P.  TAfiwxLL-LANQMXAD, 
I3.C.L.,  of  linodn's  Inn,  Banteter-at-Law,  late  Tutor  on  Constitntional 
U'tw  and  Legal  History  to  the  Four  Iims  of  Oonrt,  and  formerly 
Vuierian  Scholar  In  the  University  of  Oxford.  Second  and  enlarged 
*-<l:iion,  entirely  xeviMd,  and  in  many  parts  rewritten. 

*'  As  it  now  stands  we  should  find  it  hard  to  name  a  better  text 
Look  on  BngUsh  Gonstltational  History."— Solidtorf*  J<mmaL 

V6arth  Bditicfi,  Svo.,  price  13«.,  doth. 

THE  LAW   OF   FIXTUBES^  in  the  principal 

r^liktion  of  Landlord  and  Tenant,  and  in  all  other  or  general  relations. 
Fo  ortb  Sdltion.    By  A.  Bbown,  M»A.,  Barrlster-at-Law. 

Second  Edition,  8vo.,  price  7«.,  cloth. 

A  SUMMABY  of  the  LAW  and  PRACTICE 

IN  THB  BCCLSBIABTICAL  COUBTS.— Intended  for  the  nee  of 
>tuilcntB  for  the  Honours  Bxamination.  Second  EditlOD.  By  T. 
K  >^TACS  Smith,  of  the  Inner  Temple,  Banister-at-Law,  Anthor  of 
•*  Admiralty  Law  and  Company  Law." 


Third  Edition,  in  8to.,  price  7$^  cloth. 

SELE-PBEPABATION    for    the    INTER- 

MBDIATB  EXAMINATION,  as  it  exists  on  Stephen's  Commentazlea. 
Containing  a  complete  course  of  study,  with  statutes,  qnestionB  and 
advice,  and  intended  for  the  nm  of  all  articled  clerks  who  nave  not  yet 
passed  the  intermediate  examination.  By  John  Iitdbrmaur,  Solicitor, 
Author  of  **  Self -preparation  for  the  Final,"  **  Manual  of  Practice," 
'*  Principles  of  Common  Law,"  &g. 

In  8to.,  price  3«.  <<{.,  cloth. 

A   COLLECTION  OF  LATIN  MAXIMS. 

literally  translated.    Intended  for  the  use  of  Btadents  for  all  Legal 

In  8vo.,  prioe  6<.,  doth. 

THE  LAW  BELATINQ  TO  CHARITIES, 

especially  with  reference  to  the  VALIDITY  and  CONSTKUCTION  of 
GHAKITABLB  BEQUESTS  and  CONYEYANCINa.  By  Fkboinakd 
H.  Whotvobd,  of  linooln'Blnn,  Barrister-at>Law. 

In  2  vols.,  royal  Svo.,  price  70«.,  cloth  lettered. 

THE     LAW     RELATING      TO      SHIP* 

MA8TEHS  and  SEAMEN  :  thdr  Appointment.  Duties,  Powers,  Rights, 
Liabilities  and  Remedies.  By  Josei'H  Kat,  Esq.,  31  A.,  Q.C.,  of  the 
Northern  Circuit ;  Solicitor-G«ieral  of  the  County  Palatine  of  Durham  ; 
one  of  the  Judges  of  the  Court  of  Record  for  the  Hundrt^  of  Salford. 

In  1  voL,  8vo.,  price  94.,  cloth. 

LEADING     STATUTES    SUMMARISED, 

for  the  use  of  Students.  By  Ebnect  C.  THOHAfS,  Bacon  Scholar  of  the 
Hon.  Society  of  Gray's  Inn,  late  Scholar  of  Trinity  College,  Oxford, 
Anthor  of  '*  Leading  Cases  in  Constitutional  Law  Briefly  Stat(xi." 

In  8vo.,  price  18«.,  doth. 

THE  LAW  and  PRACTICE  RELATING 

TO  PETITIONS  IN  CHANCERY  AND  LUNACY.  Including  the 
Settled  Estates  Act,  Lands  Clauses  Act,  Trusrtee  Act,  Winding-up  Peti- 
tions,  Petitions  relating  to  Solicitors,  Infants,  dec  With  an  Appendix 
of  Forma  and  Precedenta.  By  Stdket  E.  Williams,  of  Ldnooln's  Twh, 
Barri6ter-at>Law. 

^*  The  book  is  furnished  with  a  selection  of  forms  and  precedents ;  the 
arrangement  of  matter  seems  convenient,  and  we  have  found  it  easy  to 
consult.  We  have  not  observed  any  important  omission  within  the  soope 
of  the  treatise ;  and  the  writer  deserves  the  praise  of  having  put  to> 
gether  with  some  skill  an  unpretending  work,  which  is  at  least  more 
useful  than  certain  larger  law  books  we  know  oL*' ^Solicitor if  JournaL 

In  1  vol.,  Svo.,  price  IS«.,  cloth. 

A    COMFENDIXJM    OF    ROMAN     LAW 

FOUNDED  on  the  INSTITTrrBS  of  JUSTINIAN ;  together  with 
Bxamination  Questions  set  in  the  Unlrendty  and  Bar  Bzaminationi 
(with  solutions),  and  definitions  of  leading  terms  in  the  words  of  the 
prindpal  authoritieB.  By  QOBDOir  OAMPBieUL  of  the  Inner  Temple» 
late  Scholar  of  Exeter  College,  Oxford ;  M.A.  Oxford  and  Cambridge ; 
Author  of  *'  An  Analysis  of  Austin's  Jnxisprudenoe." 

Second  Edition,  in  Svo.,  price  6i.,  doth. 

A  SUMMARY  OF  JOINT  STOCK  COM- 
PANIES' LAW.  By  T.  BUBTACS  Smub,  of  the  Inner  Temple,  Barri*- 
ter-at-lAw. 

**  Law  Stadenta  may  wen  read  it ;  for  Mr.  Smith  lias  very  wisely  been 
at  the  pains  of  giving  his  anthori^  for  all  his  statements  of  the  Law  or 
of  practice,  as  applied  to  joinietock  oompany  buainets  usually  traneactod 
in  BoUdton'  ohamben.''~£ais  Tlwua» 


London:  STEVENS  &  HAYNES,  Law  Publishers,  Bell  Yard,  Temple  Bar 

{Contin^ied  c<n  n^st  page. 
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Just  published,  in  Svo.,  price  21«.,  cloth. 

THE     IjA.^V^S     of     IN8XJIlA.]SrCE: 

FII^E,  LIFE,  ACCIDENT,  AND   GUARANTEE, 

EmbodTUig  Cases  ia  the  English,  Scotch,  Irish,  American,  and  Canadian  Coorts.    By  JAXES  BIGOS  POBTER. 

of  the  Inner  Temple  and  Houth-Eastem  Circuit,  Barrister-at-Law. 

Fourth  Edition,  in  8vo.,  price  25«.  cloth. 

MAYNE'S     TREATISE     ON     DAMAGES. 

Fourth  Edition,  by  JOHN  D.  MAYNE,  of  the  Inner  Temple,  Esq.,  Barri8ta>*t-Lair,  and  LUMLET  SMITH. 

of  the  Inner  Temple,  Esq.,  one  of  Her  Majesty's  Counsel. 

"  "We  can  heartily  commend  this  as  a  carefully  edited  edition  of  a  thoroughly  good  book." — Solicifors  Journal, 
"  As  of  former  editions  of  tliis  valuable  work,  we  can  but  speak  of  it  with  strong  commendation  as  a  most  relial*!-? 
authority  ou  a  very  important  branch  of  our  law.'' — Law  Journal. 

In  1  rol.,  8vo.,  price  lo^.,  cloth. 

THE  LAW  AND  PRACTICE  RELATING  TO  THE  ADMINISTRATION 

OF  THE  ESTATES  OF  DECEASED  PERSONS 

THE    CHAKCEBY    DIVISION    OF    THE    HIGH    COUBT    OF    JUSTICS. 


With  an  Addenda  giving  the  alterations  wuhr  the  new  Rules  ofPracticej  and  an  Appendix  of  Orders  and  Forms^  amnotattd  hi 

References  to  the  Text, 

By  W.  aREGORY  WALKER,  B.A.,  and  EDGAR  J.  ELGOOD,  B.C.L.,  M.A.,  both  of  Lincoln's  Inn,  Basristezs-at-Uv. 

'*  All  those  having  the  conduct  of  administration  actions  wiU  find  this  work  of  great  assistance ;  it  covers  the  vholegrotiQii 
of  the  law  and  practice  from  the  institution  of  proceedings  to  the  final  wind-up.'* — Law  Times. 


Ill  demv  l:2ino..  price  Gj.,  clotli. 

FOBBES'    liAW    OF    SAVINGS   BANKS 

BIKCK  1878  ;  with  a  Digest  of  Decisions  mride  i-y  the  Chief  Begistnir 
and  A8si8tAiit  Registrars  of  Frieudly  Societies  from  1878  to  1882.  beiupr 
a  BupplemcQt  to  the  Law  Belating  to  Trustee  aud  Post  Office  Savlugs 
Banks. 

In  8vo..  price  12*..  clotU. 

THE  LAW  AND  PBACTICE  OF  DIS- 
COVERY IK  THE  SUPREStE  COURT  OF  JUfeTICE.— With  an 
Appendix  of  Yoteok,  Orders,  i&c.,  and  an  Addenda  giving  the  alterations 
under  the  New  Rules  of  Practice.  By  Claurxce  J.  Peile,  of  the 
Inner  Temple,  BarriRt«r-at-Law. 

Second  Edition,  8ro.,  price  18i.,  doth. 

FBIKCIFLES  OF  CONVEYANOING  —  An 

Slflmentary  Work  for  the  Use  of  Students.  By  Hbxbt  0.  Deans,  of 
Iincoln'8  Inn,  Biurister-at-Law. 

*«*  In  this  Bdition  are  incorporated  all  the  important  changes 
effected  by  the  Conveyancing  Acts,  1881-2,  the  Settled  Land  Act,  1882, 
and  the  Married  "Women's  Property  Act,  1882. 

In  12mo.,  price  5«.  M.,  cloth. 

INDEBMAUB'S     CONCISE     TBEATISE 

ON  THB  LAW  OP  BILLS  OF  SALE ;  for  the  use  of  Lawyers,  Baw 
StadcntB  and  the  Public,  embracing  the  Act<  of  1878  and  1882. 

Part  L— Of  Bina  of  Sale  generally.  Part  2.— Of  the  Execution,  At- 
testation and  Registration  of  BiUs  of  Sale,  and  satisfaction  thereof. 
Part  Z.—Ot  the  efleot  of  Bills  of  Sale,  as  against  Creditors.  Part  4.— 
Of  seizing  under,  and  enforcing  Bills  of  Sale.  Appendix.— Forms, 
▲cfts,  fta 

In  royal  870.,  price  5#.,  cloth.        

ANALYTICAL  TABLES  OF  THE  LAW 

OP  BBAL  PROPBRTY.— Drawn  up  chiefly  from  Stbphkk's  Blacx- 
BTOKS,  with  Notes.  By  C.  J.  Tarring,  of  the  Inner  Temple,  Barrister- 
at-Law,  Author  of  "  Chapters  on  the  Law  relating  to  the  OolonieB." 

OOKTZNTS :— Table  I.  Tenures.  II.  Estates,  according  to  quantity 
of  Tenants'  Interest,  in.  Estates,  according  to  the  time  at  which  the 
Interest  is  to  be  enjoyed.  IV.  Estates,  according  to  the  number  and 
connection  nt  the  Tenants.  Y.  Uses.  VI.  Acquisition  of  Bstatee  in 
land  of  freehold  tenure.  VII.  Incorporeal  Hereditaments.  VIIL  In* 
corporeal  Hereditaments. 

In  1  vol.  8to.,  price  13«.,  cloth. 

CHAPTERS  ON  THE  LAW  BELATING 

TO  THB  COLONIES.  To  which  is  appended  a  Topical  Index  of  Coses 
decided  In  the  Privy  Council  on  Appeal  from  the  Colonies,  the  Channel 
Islands  and  the  Isle  of  Man.  Beported  in  Acton,  Enapp,  Moore,  the 
Law  Journal  Beports  and  the  Law  Reports  to  July,  1883.  By  Charuis 
Javis  TARRTxa,  of  the  Inner  Temple,  Barrister-at-Law. 


In  Btc,  Second  Bdition,  price  30*.,  doth. 

THE  LAW  of  COPYBIQHT,  IN  WOBES 

OF  UTBBATUBB  AND  ABT ;  <TM^n«f«Tip  ibai  ol  ti»  Dtama.  U^*  •-. 
BngraTfng,  Sonlptoie.  Painting,  Photography,  and  OauuneQtal  .- 
Ueefnl  Derigns;  togethtf  with  International  aad  7onign  Copyr:^'. 
with  the  Statntes  relating  thereto^  axid  Beforeiuaas  to  the  BocOah  «:  • 
American  Decisions.    By  TTausr  Abthitb  Gofovobk,  of  Ihe  Mjii. 
Temple,  Barrister-at-Law. 

Second  Bdition,  in  Svo.,  price  96t.,  eloCh. 

A  NEW  LAW  DIOTIONABT  AND   Iff- 

STITXTTB  OP  THB  WHOLB  LAW;  for  IIib  uss  of  BtadaoK  c. 
Lesal  Profession,  and  the  Pttblie.    By  AnmrniAtj*  Bwmv,  fd  ti* 
Middle  Temple,  Barrister-at-Law,  MJl  Bdin.  and  Otsm^  aad  B.>*  I. 
Oxo&.;Bditorof  ^^SneUrsFrlnciplosof  Bqid^,wfUi«a^iAoissaf  u« 
Eqnity  Piactioe.''   fieoond  Bdition,  rerised.  and  onfmiMwrrtijy  qiarr*! 

Second  Bdition,  in  One  Vdwna,  Sto.,  prioa  8814  filoth. 

PBECEDENTS  OF  PLEADING  UNDBB 

THB  JTJDIOATUBB   ACTS  ia  the  Qqmd*b  Beaoii  ud  Ouucr 
Diviiions,  with  Notes  eicplaaatoiy  of  tho  dIAnM  mmm  of  A<?i 
and  Grounds  of  Defence :  and  an  Introdocfeonr  ^■nt'ffi  ontte  pra^ 
Bnles  and  Principles  of  Pleading  ae  lUafteatad  Iv  Hi*  wteoa  dseb^-^i 
down  to  the  present  kiine.    "Bj  Jomr  CUKKOeaBjait  €C  tbs  Mi-I  '^- 
T0mple,BaRi8tar.at-Law,  and  Uxlb  WAfJCtt  ItUOnvov,  of  6rtr'> 
Inn,  Barristez^at-lAW.    Second  Bdition  by  the  Mil  JL  W.  Miir?*-* 
and  B.  C.  Macaskib,  of  Qray*s  Inn,  Barrtetcr«t.Xjnr. 


In  8tD.«  pdoe  Sic  etoll^ 
CONCISE   TBSATISB  ON 


INTHBKATIOKAL  JUBIBFBTTDBHOB^ 
BngUdi  Oonrts.   By  Jomt  AiDBsmr  Poin%<t 
ter-at-Law;  Chaaoellor** Legal  MedyBiAk      ~  " 
of  International  Law,  Oamhridge  Xfvinn^t  ^Mr  Am^ 

In  8to.,  Fifth  Bditimi, 

THE  ITATIHTED  WO 

ACTS,  1870,  1874  and  18SS.    With 
and  an  Appendix  of  tho  Aota 
late  J.  B.  QvunrrB^  B  JL.  Oxon.,  of 
Fifth  {Edition,  by  S.  WoRTficnnoN 
Bairiiter-at-Law. 

In  royal  lSiiMi.« 

QUABTEB  SESBIOr 

Meonm  of  General  Practioe  in 
Besdona.   By  Fbbdebxcx  Jaxs* 
rister-at-Law,  and  Becordsr  o(  3litavtl% 


SBIVATl 

lBB,BtfT^ 

Pch  - 


BBTT 


%*  A  CaUloguB  of  Law  Works  may  be  obtained  gratis  upon  applioMtiOtt  to  f 

London :  STEVENS  &  HATNES.  Law  Publishers,  Bdl 

SpottisWOodm  &■  Cm..   PrinffiTft  nmiA  T^m^  iilM*ij^^mm 


THE 

LAW    JOURNAL    REPORTS.    ' 

PART  12.    DECEMBER,  1884. 

VOL.  LIII.      NEW  SERIES, 


Sn  tte  fi^ousSe  of  iLortr0^ 

LIONEL    LANCELOT    SHADWELL,   BAauisTKR-AT.LAw. 

in  tte  l^rl^s  eounttl^ 

EDWARD  BULLOCK,  Barbiste»-at-Law. 

in  X%t  Jbtti^reme  eirnrt  of  gulftcature. 

Cuttrt  of  Sl99eal, 

ABTHUB  OLEiMKNT  EDDIS,  ROBEBT  BRUOB  RUSSELL.  WILLIAM  BDWABD 

GORDON,  GEORGE  ABBOTT  STREETEN  and  EDWARD  NASH, 

Baehistebs-at-Law. 

f^tfili   Court  of  9tts(ttr(.  _j1' 

YfhlKE:^  HENBT  MAONAMABA,  BARRisTEa.4T.LA^.  (   '      '    \ 


*»j«.ir 


{INCLUD^G  BANKBUPTCY  APPEALS),  '\  .'    ' 

DAVID  PITOAIBN,  CECIL  C.  M.  DALE,   ARTHUB  COBDEBT, 
JAMBS  E.  HOBNE,  6E0BOE  ABBOTT  STBEETEN,  WILLIAM  COWELL  DAYIES, 

LEWIS  BOYD  SEBASTIAN.  JAMES  EYRE  THOMPSON  ftnd 
REGINALD  BRODRICK  SCHOMBERG,  Barsistebs-at-Law. 

AuttiiV  90cttc|^  9>ibijtton 

{INCLUDING  BANKBUPTCY), 

W.  DEdMUS   L  FOULKES,  J.  H.  ETHEBINGTON   SMITH, 

GILBBBT  OBOBGE  KENNEDY,  BICHABD  HOLMDEN  AMPHLETT,  FBANOIS  PABKEB^ 

BDWABD  BENNETT  CALVERT  and  GEORGE  HUMPHREYS,  Bariistibs-at-Law. 

§^tnibaUf  WtSumt  and  SUmitraitp  SDtti^ian^ 

EDMUND  FULLER  GRIFFIN  and  HENRY  STOKES,  BASBi8nB8-AT-Liw« 


EDITED  BY 

MONTAGU  CHAMBERS,  okb  of  Hee  Majesty's  Couvsil, 
FBEDEBICE    HOABE    COLT   and    JOHN    GEORGE    WITT, 

BASRISTBBS-AT-LAW. 


OONTByTS  OF  THIS  NUMBER. 

CASES  TJX  THE  HOUSE  OF  LOBDS,  IN  THE   OOUBT   07  APFXAL  AND   IK  THE 

HIGH  GOXTBT  OV  JUSTIOB. 

PRIVY  COUXCUr-page  81  to  116  (cooeltided).  CHAKOEBY— page  977  to  1168  (oondndad). 

Ql  EEITS  BEXCfH— page  587  to  684(condadod).    PKOBATE,  DIVOBGE,  scd  ADMIRALTY -page  105  to  128(eooclitd6d). 

KA0ISTBATES'  CASES— page  161  to  214  (oooelnded). 


Ffimted  Ity  8ftMmioooie  A  Co.,  Iavd  Stationers  aivi  Printertf  Neuhdrnt  Square,  London* 

FUBUSHXD  BY  F.  £.  STBEETEN,  PsopunoB,  at  5  QUALITY  COUBT,  CHAKOSBY  LAJXIR,  W.O. 

Oa  Off  Iff  •/neiy  McnU;  and  Bold  )y  M  BookmUm. 

DocriLi  NuMBia — Pbioi  Ten  SfliLLoros. 
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Fourth  Edition,  in  royal  ]2mp.,  price  ISs.,  dotb. 

BALDWIN'S  CONCISE  TREATISE  UPON  THE  LAW  OF  BANKRUPTCY. 

With  an  Appendix,  containing  the  Bankruptcy  Act,  1883 ;  General  Hules  and  Forms ;  Scale  of  Costa;  Boaid  of  Tnda 
Orders  and  Forms,  and  Orders  of  the  Bankruptcy  Judge  of  the  High  Court ;  Debtors  Acts;  and  BiUs  of  Sale  Acta,  1871 

ud  1882.  By  EDWARD  T.  BALDWIN,  M.A.,  of  the  Inner  Temple,  Barrister-at-Law. 

"We  commend  the  fourth  edition  to  the  legal  profession,  and* to  the  new  Official  Receivers,  as  a  book  which  shotzld  it 
once  find  its  place  on  their  shelres." — Law  ^laga^ine. 

In  crown  8vo.,  price  lO^r.  6d!.,  cloth. 

THE     Bu^NKRXJPTCY    ACT,     1883: 

With  Notes  explaining  its  Operation,  and  shewing  wherein  it  differs  from  the  Bankruptcy  Act,  1860 ;  tJie  Bankmptty 
Bnles  and  Forms,  1883  ;  the  Debtors  Act,  1869,  so  far  as  applicable  to  Bankruptcy  matters,  with  Rules  and  Forms  tlMBrt- 
wider;  the  Bills  of  Sale  Acts,  1878  and  1882 ;  Board  of  Trade  Circulars  and  Forms,  and  List  of  Official  Keceivers ;  Scale  of 
Coets,  Fees  and  Percentages ;  Orders  of  the  Banki'uptcy  Judge  of  the  High  Court ;  auil  a  copious  Index. 

By  WIIiUAM  HAZLITT,  Esq.,  Senior  Registrar  in  Bankruptcy,  and  RICHARD  RINGWOOD.  M.A.,  Barrist*r-*t-Iinr. 
"We  can  confidently  ret'ommend  the  book  as  one  of  tlie  most  practically  useful  which  hare  yet  appeared." — Lmc  Jia«f. 

Third  Edition,  in  8vo.,  price  lOs.  6^.,  cloth. 

BINGWOOD'S  PRINCIPLES  OF  THE  LAW  OF  BANKRITPTCT: 

Emlx)dying  the  Bankruptcy  Act,  1883 ;  parts  of  the  Debtors  Act,  1869 ;  the  Bankruptcy  Appeals  (County  Cotms)  ^^ 
1884 ;  with  an  Appendix  containing  Schedules  to  the  Bankruptcy  Act,  1883 ;  the  Bankruptcy  Rules,  1883,  etc.,  etc.     Ihifd 

^^^^^"'  By  R.  RINGWOOD.  of  the  Middle  Temple,  Barrister-at-Law. 


Now  ready,  Seventh  Edition,  in  8vo.,  price  S5<.,  cloth. 

SKSIiIi'S   PBINCIFIiES    OF   EQUITY.- 

lateaded  for  the  use  of  Students  and  the  Profession.  Seventh  Edition. 
To  which  is  added,  AN  BPITOMB  OP  THE  EQUITY  PRACTICE, 
Pburth  Edition.  By  Abcbibald  Browk,  of  the  Middle  Temple,  Bar- 
rister-at-Law, Author  of  *'  A  New  Law  Dictionary,"  &c. 

Now  ready,  in  8to.,  price  i$^  sewed. 

QUESTIONS    ON    EQUITY.— For    Students. 

preparing  for  Examination.  Founded  on  the  Seventh  Edition  of 
Snell's  ''Principles  of  Equity.'*  By  W.  T.  Wait]£,  Barrister-at-Law, 
Holt  Scholar  of  the  Honourable  Society  of  Cray's  Inn. 

Third  Edition,  in  8vo.,  price  I2s^  cloth. 
Adapted  to  the  new  Bules  of  Practice. 

A    MANUAI.    OF   THE    PRACTICE    OF 

THE  BUPRBMB  OOUKT  OF  JUDICATURB  in  the  Queen's  Beuoh 
■aid  Chancery  Dtyiaianfl.  Intended  for  the  Use  of  Students  and  the 
Trofession.    By  Joer  Isdibmaub,  Solicitor. 

In  crown  8to.,  price  St.,  sewed ;  or  interleaved  for  Notes,  price  4j, 

QUESTIONS  ON   THE   I.AW   OF   CON- 

TEAOTB.— With  Beterences  to  Pollock,  Anson  and  Chitty  on  Con- 
tnets,  and  Notes  to  the  Answers.  By  Philip  Foster  Aldbbd,  D.O.L., 
Hertford  Ctollege  and  Gray's  Inn,  late  Examiner  for  the  University  of 
Oxford. 

In  royal  12mo.,  price  2«.  6d.,  cloth. 

EHDEN'S      METROPOLIS       MANAGE- 

MINT  AND  BUILDINa  ACTS  (AKENDMENT)  ACT,  1882,  with 
Notes  to  the  Sections,  and  an  Index,  forming  a  Supplement  to  '*  The 
Law  relating  to  Buildiiig  Leases,  Building  Contracts,"  &c.  By  Alprjed 
EitiiBN,  of  the  Innn  Temple,  Barrister-at-Law. 

Also,  in  royal  12mo.,  price  20«.,  doth. 

EMDEN'S  IiAW  BELATING  TO  BUILD- 
ING LEASES  AND  BUILDING  CONTRACTS,  the  Improvement  of 
Land  by,  and  the  Cnnstmction  of.  Buildings.  With  a  full  Collection 
of  Precedents,  together  with  the  Statutes  relating  to  Building,  with 
Notes,  and  \Sb»  latest  Cases  under  the  various  Sections,  and  a  Glossary 
of  Aztshitecttual  and  BuHding  Terms.  By  Axfrcd  Emden,  of  the 
Inner  Temple,  Barrister>at-Law. 

**  The  ho<&  seems  to  us  a  very  complete  and  satisf  aototy  manual,  alike 
for  the  lawyer,  as  for  the  architeot  and  builder."— SoIM^orj*  Journal, 


Fifth  Edition,  in  8va,  price  86«.,  elotfc. 

THE  LAW  OF  COMPENSATION  under  Oit 

Lands  Clauses,  Railways  dauaes  ConsolidatioB  Acts,  the  Pchhc  Besifa 
Act,  1876,  the  Artisans'  and  Laboorera*  Dwelling*  Imptovwattx  Act, 
IS7S,  and  other  Acts,  tiie  KetropoUs  I«ocal  HanagnBeat  Act,  Ae. 
With  a  hill  CoUection  of  Forma  and  Preoedeata.  Fifth  EdltkB.  Br 
Btbb  Llotd,  of  the  Inner  Temple,  Banlster-i^lAW,  Antbor  of  *■  Tb« 
Succession  Laws  of  Chiistiaa  CoontriM.'* 

TH£  LAW  OF  G0BP0KATIOH8. 

Second  Edition,  royal  8vo.,  prfoe  its.,  doth. 

A  TBEATISE   ON  THE   DOOTSINS  OF 

ULTRA  VIRES:  being  an  Investlgatioo  Off  the  PlrlBoi|ABi  whicB  hsit 
the  Capacities,  Powers  and  Llabilitlea  of  Oocporattoos,  aad  bo* 
espedaUy  of  Joint  Stock  Companies.  By  Sswakd  Brics,  SLA.,  LUX 
London,  of  the  Inner  Tem.ple,  Banister^fe-Law» 

Third  Edition,  in  8vo.,  piiee  Mt.,  olotfi. 

FBINGIFLES  of  the  OHTMTNATj  LAW. 

Intended  as  a  lucid  Bxpositiaii  of  the  aobiiaet  fortte  vseof  Stcten 
and  the  Profession.  By  Sbimoub  F.  Hibbw,  &01»v  II.A.,  Osfori. 
author  of  **  A  Concise  Digest  of  the  ImlMBtas  of  QalUMd  Jestein.* 
Third  Edition,  revised  by  tho  Aullwr  and  Avxet  AMBK,  d  tts 
Inner  Temple,  Barrister-at-Law. 

In  1  voU  SvoL,  price  Sli.,  doth* 

A   COMPENDIUM   OF 

LATING   TO   EXECUTORS  AND 

Appendix  of  Statutes,  annotated  by  maaiifl  cf 

By  W.  Gbbooht  Walkxr,  B.A«,  of  LInoate's  Ala. 
Author  of  "  The  Partition  Acts,  1888  a«l  t87C  |  A  H 
of  Partition  and  of  Sale  in  lien  of  BfOtltioQ,**  Ao. 

Second  Bditian,  in  Svo,  ftkAl0iwi4l» 

SMITH'S  SUMMARY  tf  tto  IiJlW  AHB 

PRACnOB  IN  ADMIBAIAnr.  WIMI  tW  iHWnttH  — Wlilim  » l^ 
of  the  Statutes  rating  to  Aamfa»l<ftt»  JMlliiMi  •!  tto  lUecia^ 
Shipping  Acts,  Admiiattj  Bnlea  tmAwmmjUi  QmmOaan  Bais 
and  Forms  fai  AdmhsOtar,  FMi  pidA  mft  VilaiM  Mwm  A4minU| 
Division,  and  Forms  of  Bofetoouy  md 
for  the  use  of  Stodaits  for  HioiBoar  r 

In  8vo,y  Beoond 

THE  IiAW  OF 

by  the  Recent  Oadriou  of  <te 
America.   By  Robbbt  OAimtt^ 
Uneoln'B  Ina,  Baaodctflr^t'lMr. 

"  A  new  edition  hai  «ne«MC  ti 
*  The  law  of  NegUgeuse,  uilttdi 
iag  eases,  and  the  s^leef  iwllll 


witb  m 

to' the  TV& 

al-Uv. 


London:  STEVENS  &  HA7NES,  Law  PubUshen, B«& 
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KOW    BBADY, 
THE    TWELFTH    VOLUME 

or  THB 


LAW  JOURNAL  ANALYTICAL  DIGEST. 

FOR  THE   FIVE  YEARS  1876  TO  1880 

Pkioe  £1  10b.  Od. 


Coniainuig  all  the  CSases  repcnrted  in  the  Law  Journal  (and  other  contemporary)  BiPont  during 

the  period  which  it  embraces. 

Edited  by  0.  0.  M.  DALE,  Esq.,  assisted  by  GEOBOB  A.  STKEETEN,  Esq., 

of  Lincoln's  Lm,  Barristers-at-Law. 


THB 


LAW  JOUSNAL  BEPOBTS  AND  STATUTES, 

PRICE  TO  ANNUAL  8UB80RIBSB8  3Z.  4b. 


THE 


LAW  JOUENAL  NEWSPAPEE: 

A   WEEKLY    PUBLICATION. 

Containing  TiftH^^^g  Articles  on  Important  Cases  and  Topics  of  Interest  to  the  Profession,  Beriews  of 
New  Law  Booiks  and  New  Editions,  A  Becord  of  Legal  Honours  and  Appointments,  the  Proceedings 
of  Law  Students'  Societies,  Stock  and  Share  Lists,  a  Complete  List  of  Bankruptcies  and  Liquidations, 

Notes  of  Cases  on  points  of  law  just  decided,  and  Legal  News. 

PRIOS  20».  PER  ANNUM  TO  SUBSORIBEHa  TO  THE  LAW  JOURNAL  REPORTS. 
Bfw^wig  Oases  to  hold  a  year's  numbers  may  be  had  at  the  OfBo^  price  Sf •  cbth* 


London:  F.  E.  STBEETEN,  Proprietor,   5  Quality  Court,  Chancery  Lane. 

T<AW  J.   1lM».  TWDBZ..— DaGClffBSS.  1884.  h 
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Stevens  &  Sons'  New  Publications. 


This  day,  Second  Edition,  price  25«.,  doth. 

Real  Property  Statutes;  comprieinjr 

those  passed  in  the  years  1874  to  1884  inclusive,  consoli- 
dated with  the  earlier  Statutes  thereby  amended.  With 
copious  Notes.  Second  Edition.  By  Habby  Gbeenwood, 
assisted  by  Lbbs  Knowles,  Esqrs.,  ^rristers-at-Law. 

This  day,  Second  Edition,  2  vols.,  price  2/.  10a.,  cloth. 

Complete  Couaty  Court  Practice; 

including  Admiralty  and  Bankruptcy,  embodying  the  Acts, 
Bules,  Forms,  and  Costs,  with  Additional  Forms  and  a  Full 
Index.  Second  Edition  (containing  the  New  Bankruptcy 
Practice).  By  G.  Pitt-Lewis,  of  the  Western  Circuit,  as- 
sisted by  H.  A.  Da  Ooltab,  Barristers-at-Law.        1883-84. 

%*  Vol.  1,  General  Practice;  Vol.  2,  Admiralty,  Bank" 
ruptcy,  fe.  Each  v(Uume  complete,  toitk  Index,  ^c,  price 
30«.,  doth. 

"  One  of  the  best  books  of  practice  which  is  to  be  found 
in  our  legal  literature." — Law  Times. 

This  day,  7  vols.,  royal  8vo.,  price  122. 12«.,  doth. 


\  Digest  of  the   Reported 

DECISIONS  of  the  Courts  of  Common  Law,  Bankruptcy, 
Probate,  Admiralty,  and  Divorce ;  together  with  a  Selection 
from  those  of  the  Court  of  Chancery  and  Irish  Courts,  from 
1756  to  1883  inclusive.  Founded  on  Fisher's  Digest.  By 
John  Mews,  Esq.,  assisted  by  C.  M.  Chapman,  H.  H.  W. 
Spabhax,  and  A.  H.  Tudd,  Esqrs.,  Barristers-at-Law.     1 884. 

♦^*  An  allowance  of  61.  10*.  off  the  published  price  will  be 
made  to  purchasers  of  the  NEW  EDITION  who  return  a  copy 
of  the  OLD  EDITION  {6  Vols.,  1870)  before  JAN.  1,  1885. 

Fourth  Edition,  6  vols.,  royal  8vo.,  price  121.  12«. 

Chitty'S  Statutes.— A  Collection  of  all  the 
Statutes  of  Practical  Utility ;  arranged  in  Alphabetical  and 
Chronological  Order ;  with  Notes.  Containing  the  Statutes 
and  Cases  down  to  the  end  of  the  year  I88O4  Fourth  Edition. 
By  J.  M.  Lrlt,  Esq.,  Barrister-at>>Law. 

\*  An  allowance  of  61.  6s.  off  the  published  price  wiU  be 
made  to  purchasers  of  the  PBESENT  EDITION  who  return 
a  copy  of  the  OLD  EDITION  (i  Vols.,  1865)  before  JAN.  1, 
1885. 

Second  Edition,  demy  8vo.,  price  21s.,  doth. 

Sebastian's  Law  of  Trade  Marks.— 

The  Law  of  Trade  Marks  and  their  Begistration,  and 
matters  connected  therewith,  including  a  chapter  on  GK>od- 
wilL  Together  with  the  Patents,  Designs  and  Trade  Marks 
Act,  1883,  and  the  Trade  Marks  Bules  and  Instructions 
thereunder,  Forms  and  Precedents,  the  Merchandise  Marks 
Act,  1862,  and  other  Statutory  enactments;  the  United 
States  Statutes,  1870-^1;  and  the  Rules  and  Forms  there- 
under, the  Treaty  with  the  United  States,  1877.  By  Lbwis 
BoTD  Sbbastiait,  Esq.,  Barrister-at-Law.  1884. 

"  A  complete  and  exhaustive  treatise  on  its  subject,  and 
is  indispensable  to  practitioners  who  have  to  deal  wiUi  this 
branch  of  law." — SoUeitors^  Journal. 


This  day,  Fifth  Edition,  demy  8vd.,  price  \0s.  6d.,  elatb 

Johnson's  Patentees'  Manual ;  being 

a  Treatise  on  the  Law  and  I^actice  of  Letters  Pktent ;  eip* 
cially  intended  for  the  use  of  Patentees  and  Inveirtun. 
By  JA.ME8  Johnson,  Bamster-at-Law,  and  J.  Hekbt  John- 
son, Solicitor  and  Patent  Agent. 

In  demy  8vo.,  price  20s.,  doth. 

Law  of  Husband  and  Wife;  within  the 

jurisdiction  of  the  Queen's  Bench  and  Cbaneety  Divikiooi. 
By  MoNTAOxTB  Lush,  Esq.,  Barrister-at-Law.  18S4. 

"  A  law  book  of  solid  excellence.  .  .  .  Will  probably  be- 
come the  standard  work  on  the  subject." — Saimday  Rniett. 


Third  Edition,  royal  8vo.,  price  S2s.,  doth. 

Palmer's  Company  Precedents.— For 

use  in  relation  to  Companies  subject  to  the  Companies  A^s, 
1862  to  1883.  Arranged  as  follows: — ^Agreemrata,  Kemo- 
randa  and  Articles  of  Association,  Besolnt^^is,  Nodces. 
Certificates,  Prospectus,  Debentures,  Polides/Private  Com- 
ranies,  Writs,  Petitions,  Judgments  and  Ozd«i8,Wui£Dgup, 
Beconstruction,  Amalgamation,  Arzangemeota,  fipeeial  Acta. 
With  Copious  Notes.  By  F.  B.  "Pauool,  'Eaq^  Aariatsr-at- 
Law.  18S4. 

"  In  company  drafting  it  stands  unrivalled.*— Zov  Timn. 


Second  Edition,  demy  8vo.,  price  16s.,  doth. 

Law  of  Compensation.— A  Traatise  on 

the  Principles  of  the  Law  of  Compensation.   Bty  CL  A.  Ceifw, 
Barristei^t-Law.  19M~ 

"  We  consider  the  book  a  complete  treatiM  otttbe  mbjecte 
in  which  it  profiesses  to  deaL*' — uno  Tmet. 


Third  Edition,  demy  8voh  price  2l»^  dotk 

Gtoddard's   Law  of  EasemMits. 

Treatise  on  Ihe  Law  of  Easementa.    Ify  Jomr 
GoDDARD,  Barrister-at-Law. 

'*  Nowhere  has  the  subject  been  ttaated  4a 
and,  we  ma^  add,  so  scientifieallT,  aa  hj  liy,-*, 
recommend  it  to  the  most  careful  itody  of  l&t  |ft^ 
as  well  as  to  the  librazy  of  the  practitionw  *--XMi 


.—A 


.1 
1884 

It. 


W 


In  demy  8vo.,  price  25ft,  MHu 

Joel's  Manual  of 

BILLS   OF  SALE  LAW;   with  AimM2 
Bankruptcy  Act,  1883,  and  KefemwOfttft'S^ 
in  Bankruptcy,  under  the  1849|  ISft 
the  Bills  of  Sale  Acta,  1 854, 166^  1979  \ 
Acts,  1869  and  1878;  to^^tbatmUt'Mdfl^ 
Forms  of  Deeds  of  Oompontioai  BQIt  tf  ^ 
Interpleader,  &c.    By  /.  BrnKanwar 
at-Law.  fc.- 

"  It  is  welcome  in  th«ii  4a^  ni  "  '^ 
ture,  as  containing  eTiditfbe  ^  ilil, 
which  are  too  fi^uentlyjaMiljarwilt  ^w 
modem  times." — lam  iUtt^-     '  '  «  '. 


-j^'"_« 


and 

Id  th' 


Catalogues  of  Stevens  ^  Sons*  FuhUeaiions  owns- on  « 

SONS,   LAW   PUBLISHEBS.  119  ( 


[     3     ] 

In  1  Tol.1  rojal  8to^  price  303.,  cloth. 

THE  LAW  RELATINB  TO  THE  SALE  OF  BOODS  &  COMMERCIAL  ABEHCY, 

By  ^BOBEBT  CAMPBELL,  M.A.,  of  Lmcoln's  Ixm,  Barrister^t-Law ;  Advocate  of  the  Scotch 
Bar,  and  late  Fellow  of  Trinity  Hall,  Cambridge ;  Anthor  of  "  The  Law  of  Negligence,**  etc 

"  The  portions  of  Mr.  Campheirs  treatise  devoted  to  Maritime  Law  and  to  the  Law  affecting  the  Stock  Exchange  are  full 
of  valuable  matter,  which  we  can  only  thos  summarily  indicate.  His  book  will,  we  are  convinced,  prove  of  great  service  aa 
a  thcmghtftil  and  dear  exposition  of  a  branch  of  law  of  practical  interest,  not  only  to  the  legal  profession,  but  also  to  the 
merchant,  the  shipper,  the  underwriter  and  the  broker,  and  to  the  mercantile  community  generally." — Law  Magazine, 


In  CTOwii  8vo^  price  5jf.,  cloth. 

THE    STUDENT'S    GUIDE    TO   BANK- 

nUFTCY:  being  a  Complete  Digest  of  tlie  Law  of  bankruptcy  In  the 
-hajw^  of  Questions  nnd  An«^\'  rs,  and  comprWi)!^  all  <iu"atio:i8  liskod  at 
tl  •»  So" icitop*'  Final  ExivTninntions  in  IJankrupt<>  ^inco  th-  CiUikrnptcy 
Act,  1883,  and  all  Injportaiit  IVvisiruw  since  that  Act.  Hy  Jons 
IsD.  iiM.Ai'K,  Solicitor,  Authcrr  ol  •Trincijjlesof  Common  Lj-.w,"  &c., &c 

In  8to.,  price  Si.  Cd.,  cloth. 

THE  CUSTOMS  and  INLAND  BEVENUE 

ACTS,  1880  and  1881  (43  Vict.  c.  14,  and  44  Vict.  c.  12).  so  far  m 
^^cy  relate  to  the  Probate,  Legacy  and  Succession  Duties,  and  tlie 
D.itic-;  on  Account*.  With  an  Introdiu-tion  and  Note;?.  By  Alfrkd 
Has^os,  Esq.,  Controller  of  Legacy  and  Suocoaaion  Dutif*. 

*^*  This  forms  a  Supplement  to  the  Third  Edition  of  the  Probate, 
Lf^'ttcy  and  SaccessioD  Duty  Acttf,  by  the  same  Author. 

Third  XdHioOt  1  toL,  8vo.,  price  364.,  olotb. 

THE  SBOBATE,  I.EGACY,  AND  Suc- 
cession DTTTT  ACTS,  IncorporatiiiR  the  Casea  to  Michadmaa  Sit- 
t^LK*<.  1876.  Sy  Alvbcd  HaK60N,  Esq.,  Controller  of  Legacy  and  Sue- 
cci^ion  Duties. 

Now  ready,  in  8vo.,  price  &r.,  doth. 

THE  CONVETANCINO  AND  LAW  OF 

property  act,  together  with  the  Solicitor's  Remuneration  Act. 
44  ii  4fi  Vict,  oa  41  and  44,  with  an  Introduction,  Not««  and  a  full 
iLkz.  By  Stdmkt  B.  Williams,  of  Lincoln's  Inn,  Barrister-at-Law. 
Auti^orof  *'Th6  LftW  and  Practice  relating  to  Petitions  in  Chancery 
hi^a  LuDsoy." 

Second  EdiUon,  1  thick  vol.,  8to.,  i2j.,  cloth  extra. 

A  MAGISTEBIAIa  and  POLICE  GUIDE. 

Feing  the  Statute  Law,  including  the  Sevion  of  43  Vict..  1880.  With 
"Sotw  and  References  to  the  most  recently  decided  Cbm»,  relating  to  the 
}*r(C«duTe.  Jurisdiction  and  Duties  of  Magistrates  and  Police  Anthcrl- 
*.ir«.  With  an  Introduction,  for  the  mo&t  part  re-written,  i^howlug  the 
•  ••  u^ral  Procedure  before  Msgl'^tratcs,  both  in  Indictable  and  Summary 
Mutters  as  altered  by  the  Summary  Jurisdiction  Act,  1879,  together 
v>:ih  the  Rolet  under  the  said  Act.  Second  Edition.  By  Hxkrt  G. 
'«iJEKNWooD,  Stipendiary  Magistrate,  and  Templs  C.  Hartdi,  Chief 
v^.iTk,  Lambeth  FoUce  Conrt. 

"  We  hftTB  here  oar  ideal  law  book.    It  may  be  laid  to  omit  nothing 
wktich  it  oncbt  to  oontaln."— JUiw  Iftfm. 

In  Bra,  price  Sli.,  doth. 

ENGLISH      CONSTITCTTIONAL       HIS- 

TORY  from  the  Teutonic  Inradon  to  the  present  time.  Desig'ucd  aa  a 
Text-Book  for  Students  and  othera.  By  T.  P.  TAbWELt^LANUMSAD, 
B.C.L.,  of  Lincoln's  Inn,  Banisterat-Law,  late  Tutor  on  Constitutional 
ijiw  and  Legal  Blatoiy  to  the  Four  Inns  of  Conrt,  and  formerly 
T  rerian  Scholar  in  the  UnlTOvlty  of  Oxford.  Second  and  enlarged 
«<*t  on,  entirely  rerised,  and  in  many  parts  rewritten. 

'  A'i  it  now  stands  we  should  find  it  hard  to  name  a  better  text 
V'OkrNn  English  Conatitational  Bistory.**->Aoi<ri/or«'  Journal, 

FourtJi  Edition,  8t&,  price  13«.,  doth. 

THiS  LAW    OF  nXTUBES,  in  the  priocipid 

n  lation  Ok  Landlord  and  Tenant,  and  in  all  other  or  general  relations. 
fourth  £d»  Iqil    By  A.  Bbowh,  li.A*,  Barrister-at-Law. 

Second  BdiUon«  Stc,  pric«  7«.,  cloth. 

A  SUMJIABY  of  the  LAW  and  PRACTICE 

:n   the   EOCIESLASTICAL    COURTa— Intended   for   the  use  of 

s»udcnU  for   th%   Hcnonrs   Examination.     Second  Edition.     By  T- 

fiifTACB  Smitu,  <v  the  Inner  Temple.  Bairl^Ur-at-Law,  Anthor  of 
*'  AtLmiralty  Law  ailk.  '^unpany  Law." 


Legal 


Tliird  Edition,  in  8to.,  price  7i.,  cloth. 

SEtP-FREPARATION    for    the    INTEB- 

UEDIATB  EXA3fINATI0N,  as  it  exists  on  Stephen's  Commentarlst. 
Containing  a  complete  course  of  study,  with  statutes,  questions  and 
adTioe,  and  intended  for  the  nse  of  all  articled  derks  who  nave  not  yet 
pawed  the  intermediate  examination.  By  John  iKDKRilAirK,  Solidtor, 
Author  of  "  Self-preparation  for  li.e  Final,"  **  Manual  oi  Practice,** 
-'Principles  of  Common  Law,"  Sic, 

In  8T0.,  price  2j.  &f.,  cloth. 

A   COLLECTION   OF  LATIN 

literally  translated.    Intended  for  the  use  of  Students  for  all 
iixaminatious. 

In  Svo.,  price  6«.,  cloth. 

THE  LAW  RELATING  TO  CHABITIS8, 

especially  with  reference  to  the  VALIDITY  and  CONSTRUCTION  of 
^HABITABLE  BEQUESTS  and  CONVEYANCING.  By  FiaiiiNAXD 
M.  WHiTXKoitD.  of  Lincoln's  Inn,  £arrister-at-Law. 

In  2  Tola.,  royal  Src,  price  70«.,  cloth  lettered. 

THE     LAW     BELATING     TO      SHIP. 

MASTERS  and  SE.VMBN  :  tl  eir  Appointment,  Duties,  Powen,  B^hta, 
Liabilities  and  RemtHlies.  By  Ju>f.jb  R.\t.  Eiiq.,  MJi.,  Q.a,  cf  tha 
Northern  Circuit ;  Solicitor-General  of  the  Coiinty  Palatine  oi  Durham  ; 
one  of  the  Jud^pA  of  the  Court  of  R^jord  fti«-  the  Eundrc-*]  of  Saliord. 

In  1  Tol.,  8vo.,  price  ds.,  cloth; 

LEADING    STATUTES    SUMMABISED, 

for  the  uM  of  Students.  By  Eknekt  C.  Thomas.  Baoou  scholar  of  the 
Hon.  Society  of  Gray's  Inn,  late  ScLoIar  of  Trinity  College,  Oxford^ 
Author  of  ^*I.rading  Cases  in  Constitutional  Law  Briefly  btated." 

In  8vo.,  price  18«.,  cloth. 

THE  LAW  and  FBACTICE  BELATING 

TO  PETITIONS  IN  CHANCERY  AND  LUNACY.  Including  tha 
Settled  Estates  Act,  Lands  Clauses  Act,  Trustee  Act,  Winding-up  Petl> 
tlons.  Petitions  rclatintr  to  Soliciti>rs  Infants,  <&c.  With  an  Appendix 
of  Forms  and  FreceUcuta.  By  bYDNEV  £.  Wiixlajip,  of  Lincoln's  Ian, 
Barrister-at-Law. 

**  The  book  i»  furnished  with  a  selection  of  forms  and  precedents ;  tht 
arrangement  of  matter  skeins  couTenient,  and  wa  have  founddt  ea^  to 
consult.  We  bave  not  observed  any  important  omission  within  tiw  scopa 
of  the  treatise ;  and  the  writer  deserves  the  praise  of  haviaff  put  t»> 
gethar  with  some  skill  aa  unpretending  work,  which  is  at  least  mora 
useful  than  certain  larger  law  books  we  know  oU**-^8oUcUortf  Jcumal, 

In  1  tol.,  8vo.,  price  Us,,  cloth. 

A    COMPENDIUM    OF    BOMAN     LAW 

FOUNDED  on  the  INSTITUTES  of  JUSTINLAJf ;  together  with 
Examination  Questions  set  in  the  Unirersity  and  Bar  Bxaminiftioai 
(with  solutions),  and  definitions  of  leading  terms  in  the  words  ot  tha 
principal  authorities.  By  Gordon  Campbell,  of  the  Inner  Tempi*, 
late  Scholar  of  Exeter  College,  Oxford ;  M.A.  Oxitacd  and  Cambndga  ; 
Author  of  "An  Anal^'sis  of  Austin's  Jnrisprudenoc** 

Second  Edition,  in  8to.,  price  6^.,  doth. 

A  SUMMABT  OF  JOINT  STOCK  COM- 

PANIES'  LAW.  By  T.  Suptacx  SMnn,  of  the  Inner  Temple,  Barria. 
ter-at>Law. 

**  Law  Stodenta  may  weU  read  It ;  for  Mr.  Smith  has  rerj  wisely  bees 
at  the  pains  of  giving  hla  authority  for  all  his  statements  of  the  law  or 
of  practice,  as  applied  to  joint-stock  company  b::siness  usually  transacted 
iu  solidton*  ohamben.**— Z^w  Ttmt*, 


London:  STK  7ENS  &  HAYNES,  Law  Publishers,  Bell  Yard,  Temple  Bar. 

^Cf^n'in ued  en  ntxt  j. i.^ e. 
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Just  published,  in  Svo.,  price  2ls.,  cloth. 

THE     TjJ^VkTS     of     INSUIIA.NOE 

FIEL\  LIFE,  ACCIDENT,  AND   GUARANTEE. 

Embodying  Cases  in  the  English,  Scotch,  Irisli,  Am'ericao,  and  Oanadian  Courts.    By  JAMES  BIGGS  PORTER. 

of  tht»  Inner  Temple  aud  South- Eastern  Circuit,  Barrister-at-Law, 


MAYNE'S 


Fourtli  Edition,  in  8ro.,  price  25«.  cloth. 

TREATISE     ON 


DAMAQES 


Fourth  Edition,  by  JOHN  D.  MAYNE,  of  the  Inner  Temple.  Esq.,  Barrister-at-lAW,  and  LUMUSY  SMITH. 

of  the  Inner  Temple,  Esq.,  one  of  Her  Majesty's  Counsel. 

•*  We  can  hourtily  commend  this  as  a  carefully  edited  edition  of  a  thoroughly  good  book." — Solicitors*  JovrnaL 
"  As  of  former  editions  of  this  valuable  work,  we  can  but  speak  of  it  with  strong  cornmendatioa   as  a  most  r»!iv> 
authority  on  a  very  important  branch  of  our  law." — Law  Journal, 

Ih  I  rol.,  8%'0.,  price  15«.,  clotli. 

THE  LAW  AND  PRACTICE  RELATING  TO  THE  ADMINISTRATION 

OF  THE  ESTATES  OF  DECEASED  PERSONS 

BY    THE    CHAKCERY    DIVISION    OF    THE    HIQH    COUBT    OF    JUSTICE. 

With  an  Addenda  givivg  ike  alterations  under  the  new  littles  of  Practice,  otid  a>*  Appendix  of  Orders  and  fhrms,  am-iotjte '  'i 

Refertfices  to  the  Text. 

By  W.  GREGORY  WALKER,  B.A.,  and  EDGAB  J.  ELGOOD,  B.C.L.,  M.A.,  both  of  Lincoln's  Inn,  Barristers  at-Lr* » 

"All  those  liaring  the  conduct  of  administrsition  actions  will  find  this  work  of  great  assistance  ;  it  covers  th6  wh«»Itirr*'.: ' 
of  the  law  and  practice  from  the  Infrtitution  of  pr(»c('edings  to  the  final  wind-up." — Lftw  Times, 


In  dooiy  limo.,  jirice  6*.,  fU»th. 

PORBES*    liAW    OF    SAVINGS    BANKS 

SINCE  1878;  with  a  Digest  of  Decisions  ni;ide  iiythe  Chief  Repristrnr 
»nd  Asii!*t!«nt  Retfiirtrrtrsot  Friendly  SwiL'tie^  from  1878  t.'  1882.  l>einvr 
ft  Supplement  to  the  Law  Relating  to  Trustee  nnd  Post  Oflfice  !?:ivtngd 

Banks. 

In  8vo.,  price  12j«r.,  cloth. 

THE    LAW    AND   PRACTICE    OP   DIS- 

OO^'EUY  IN  THE  SUPrtEMK  COURT  OK  JUSTK'i:.— With  au 
Appendix  of  forms,  Orders,  «S:c..  and  an  Addemia  jtivinK  the  alterations 
uuUer  tlie  New  Rules  of  rractico.  By  Clakkncs  J.  Ptiu;,  of  the 
Inner  Temple,  Ban-ijster-at-UiW. 

Second  Edition,  8vo.,  price  18*.,  doth. 

FBIirCIFIiES  OP  CONVBYANCING.-An 

Klementary  Work  for  the  Use  of  Students.  By  Hex&t  C.  Deaxe,  of 
Lincoln's  Inn,  BarTlster-at>Law. 

%•  lu  thi8  Eilition  ore  iworporjitcd  all  the  important  chnnee« 
cfFocted  'ty  the  Conveyancinsr  Acts,  1881-2.  the  Settled  UuA  Act,  188i. 
and  the  Married  Women's  Property  Act,  18H2. 

In  12mo.,  price  S*.  6f/..  cloth. 

INBEBMAUB'S     CONCISE     TBEATISE 

ON  THB  LAW  OF  BILLS  OF  SAXR ;  for  the  use  of  Lawyers,  Law 
Students  and  the  Public,  embracing  the  Acts  of  1878  and  1882. 

Part  1.— Of  Bills  of  Sale  peuei-ally.  Part  2.— Of  the  Execution,  At- 
testation and  Registration  of  Bill*  of  Sale,  and  sat  is  merlon  thereof. 
Part  3.— Of  the  effect  of  Bills  of  Sale,  as  ag-aiust  Creditors.  Part  4.— 
Of   seizing  under,  and  enforcing  Bills  of  Sale.    Api^endix.— Forms, 

Acts,  &c>  ,    , 

In  royal  8vo.,  price  6*.,  cloth.  

ANALYTICAL  TABLES  OP  THB  LAW 

OF  REAL  PROPERTY.— Drawn  «p  chiefly  from  StkpH8X'6  Buvck- 
STONE,  with  Notes.  By  C.  J.  Tabbing,  of  the  Inner  Temple,  Barrister- 
•t-Law,  Author  of  "  Chapters  on  the  Law  relating  to  the  Colonies." 

Contents  :— Table  L  Tenures.  II.  Estates,  according  to  quantity 
of  Tenants'  Interest.  III.  Estates,  according  to  the  time  at  which  the 
Interest  is  to  be  enjoyed.  IV.  Estates,  according  to  the  number  and 
connection  of  the  Tenants.  V.  Uses.  VI.  Acquisition  of  Estates  lu 
Isnd  of  freehold  tenure.  VII.  Incorporeal  Heroiitanients.  VIII.  In- 
oori>oreal  Hereditaments. 

In  1  vol.  8vo.,  price  12.«.,  cloth. 

CHAPTEBS  ON  THE  LAW  BELATINO 

TO  THE  COLONIES.  To  which  is  appenleii  a  Topical  Index  of  Ca^as 
decided  in  t'le  Privy  Council  on  Ap]>eal  from  the  Colonies,  the  Channel 
I&lauiU  and  the  Isle  of  Man.  Rei>orted  in  Acton,  Knapp,  Uoore,  the 
Law  Journal  Reports  and  the  Law  ileiwrt-  to  July,  188*i.  By  Chaulks 
Jambb  Taaklxo,  of  the  Inner  Temple,  Barrister-at-Law. 


In  8to.,  Second  Edition,  psioe  dXuuy  cloth. 

THE  LAW  of  COFYBiaHT,  IN  WORKS 

OF  LTTBRATURE  and  ABT  ;  inolndlng  that  of  t\»  Do2:a  3l  ^ 
Engraving,  Sculpture,  Painting,  Photograplij,  «n,*i  Ornanir."!    i. 
Useful  Dosdgns;  together  with  IntemationflJ  and  Foremen  r  --4:  •. 
with  the  Statutes  relating  thereto,'  and  Beferencee  to  tl  .-  Eu^  '    \.  < 
American  Decisions.    By  Walter  Ahtbub  Ci'PnPUfiii.  d.  i^*-  V  -u* 
Temple,  Barrister-at-Law. 

Second  Edition,  in  8to.,  iirioe  Mji.,  clolii. 

A  NEW  LAW  DXOTIONART  AND   IN- 

STITUTK  OF  THE  WHOLB  LAW:  fiar  the  use  of  Stu  i--.  :. 
Legal  PiofessioD,  and  the  PtibHc     By  Archibald  Bhow^,  or  11  • 
kliddle  Temple,  Barrister-at-L.iw,  iILL,  Edin.  and  Oxoc.  %3J  B 
Oxon. ;  Editor  of  »*  Snell's  Principles  of  Sqoity,  witli  an  Epitope  cr  i  • 
Equity  Practice.*'    Second  Edition,  reVlsel  and  considerahii  eojiv  ■ :. 

Second  Edition,  in  Ono  ycflcme,  8va,  pric»  2»»^  clotb. 

PBBCEDENTS  OF   PLSABINQ  ITNP^ 

THB  JUDICATURE    ACTS   in  the  Qoeeu's   Bench   ai.i  0' 
pivisions,  with  Notes  explaoatorv  of  the  different  car.o«9  c 
and  Gzonuds  of  Detenoe :  and  en  latradnctoty  Treatise  on  ^ 
Bnles  and  Prindplea  of  Fleedin^  aa  iBnstnted  by  the  rarior 
down  to  the  pjesent  time.    By  Jobs  CuKMycHAiK,  at 
Temple,  Barrister-at-lAW,  end  Huas  Waixbb  MAiTDrar 
Inn,  Barrister-at-Lew.    Second  Edition  hs  the  said  ALT 
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